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AN  ACT 

IDAMSKD  CHAPTER  ¥OCR  HUNDRKD  AHD  VOBTT-EieiTF 
OF  THB  X.AWB  OF  XIGHTEKN  HUNimSD  A2a>  BEVKNTT- 
SO,  SHTITLED  *'  AN  ACT  BBLATING  TO  COURTS,  OFFI- 
CBS8  OF  JITBTICE,  AND  CITTL  FROCKBDIICOB,"  AND  TO 
FBOTIDE  FOB  THS  PUBLICATION  OF  THE  ACT  AB 
AMSNDE3>. 

Paukd  JxniM  5p  1877 ;  three-flfUu  beioe  present. 

Tha  People  of  the  State  of  New-Tork,  reprewfUed  in 
HenaU  and  Assembly,  do  enact  a$folUnc$: 

Sbctton  1.  [The  amendmentB  adopted  hy  this  section 
have  been  incorporated  into  the  Code.] 

§  3.  The  commissioners  to  revise  the  statates  are 
hereby  anihorized  and  required,  within  sixtj  dajs  after 
the  final  adjournment  of  this  session  of  the  legislature, 
to  correct  the  text  of  the  act  entitled  "  An  act  relating 
to  courts,  officers  of  j  usticeand  civil  proceedings."  passed 
June  two,  eighteen  hundred  and  seventj-six,  hj  incor- 
porating therein  the  amendments  made  by  this  act,  so 
that  ihe  text  will  read  as  it  is  intended  by  this  act  that  it 
shall  r^d,  and  by  appending  thereto  any  matters  added 
thereto,  by  any  act  or  acts  supplemental  to  chapter  four 
hundred  and  forty^ight  of  the  laws  of  eighteen  hun- 
dred and  seventy-six,  passed  at  this  session  of  the  legisla- 
ture. Tbe  commissioners  must  make  the  amendments 
and  corrections  specified  in  this  act  by  causing  the  act, 
thus  corrected  and  amended,  to  be  written  or  printed  in 
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a  book,  and  depositing  the  book  in  the  office  of  the 
secretary  of  state,  with  a  certificate  thereupon,  signed 
by  the  commissioners,  or  a  majority  of  tliem,  to  the 
effect  that  it  contains  the  correct  text  of  the  Code  of  Civil 
Procedure,  as  amended  and  completed  by  the  acts  of  the 
legislature  passed  suice  its  enactment.  The  book  so  de« 
posited  shall  be  presumptive  evidence  of  the  matters  so 
certified.  A  copy  thereof  may  be  read  in  evidence,  if  it 
contains  a  written  or  printed  certificate  of  the  secretary 
of  state,  or  of  the  commissioners  to  revise  the  statutes, 
or  a  majority  of  them,  to  the  effect  that  it  is  a  correct 
tran.<9cript  of  the  Code  of  Civil  Procedure,  as  amended 
and  completed  by  the  acts  of  the  legislature,  passed 
since  its  enactment. 

^  3.  This  act  and  any  act  or  acts,  passed  at  this  session 
of  the  legislature,  supplemental  to  chapter  four  han« 
dred  and  forty-eight  of  the  laws  of  eighteen  hundred 
and  seventy-six,  shall  not  be  printed  or  published  for 
the  use  of  the  State,  or  of  any  State  department  or  State 
ofiScer,  or  otherwise  in  any  manneratthe  expense  of  the 
State,  except  in  the  volumes  containing  the  laws  of  this 
session,  to  be  printt^d  and  published  as  prescribed  by  law ; 
nor  shall  they  be  printed  or  published  in  any  newspaper 
at  the  expense  of  the  State  or  of  any  county.  Any  act 
or  acts,  passed  at  this  session  of  the  legislature,  supple- 
mental to  chapter  four  hundred  and  forty-eight  of  the 
laws  of  eighteen  hundred  and  seventy-six,  and  also  the 
standard  text  of  the  Code  of  Civil  Procedure,  prepared 
by  the  commissioners  to  revise  the  statutes,  and  de- 
posited in  the  office  of  the  secretary  of  state,  as  pro- 
vided for  by  the  last  preceding  section  of  this  act,  with 
the  certificate  of  the  said  commissioners,  thereupon, 
shall  be  printed  in  a  separate  volume  of  the  session 
laws,  which  shall  contain  no  other  law  papsed  at  this 
session,  and  the  said  standard  text  of  the  Code  of  Civil 
Procedure  shall  be  separately  indexed  at  the  end  of  the 
said  volume,  but  the  other  act  or  acts  in  the  said  volume 
shall  not  be  indexed. 

§  4.  This  act  shall  take  effect  on  the  first  day  of  Sep. 
teniber,  eighteen  hundred  and  seventy-seven. 
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CHAPTER  417. 
AN  ACT 


TO  RKFKAL  CEBTAIN  ACTS  AKD  PARTS  OF  ACTS. 

FlflSBD  Jnm  5,  1877. 

1%e  People  of  the  State  of  New  York,  represented  in 
Senate  and  AeserMy,  do  enact  aefoUotos  : 

ScenoH  I.  Acta  repealed,  etc.  —  The  following  acta 
ftad  parta  of  ndB,  heretofore  passed  by  the  legislatare 
of  toe  State,  are  hereby  repealed,  to  wit : 

1.  [Revised  Statotea.]  Of  the  first  part  of  the  Be- 
▼iaed  SUtatea : 

Section*  twenty-four,  twenty-five,  twenty-«ix  and 
twenty-BOTen,  of  title  fourth  of  chapter  fifth. 

2.  Of  the  second  part  of  the  Revised  Statates : 

(1.)  SeetioD*  five  and  six  of  title  fifth  of  chapter  first. 
(2.)  SeeHoiia  sixteen,  seTonteen  and  twenty-seven  of 
ehapter  tliinL 

(S.)  The  following  portions  of  chapter  fifth : 

All  of  article  first  of  title  first. 

Tha  eonclnding  portion  of  section  seventeen  of  artiele 
Bxth  of  the  same  title,  beginning  with  the  words  **  but 
whenever  any  person  shaU  have  remained  charged." 

&  Of  the  third  part  of  the  Revised  Statntes : 

(1.)  The  following  postions  of  chapter  first. 

All  of  article  third  of  title  first. 

AH  of  title  seotmd,  except  sections  thirty-eight,  ihirty- 
>)M,  I6rty4hree  and  forty-five,  and  artidea  sixth  and 
•math  of  that  tlUe. 
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All  of  title  third. 

Sections  one  to  twenty-Beven,  both  indiulTe,  and  8eo> 
tton  forty-five  of  title  fourth. 

All  of  title  fifth,  except  sectionB  four,  five,  six,  seTen, 
twenty-one,  twenty-four,  twenty-five,  twenty-eeven, 
twenty-eight  and  twenty-nine  thereof,  and  except  bo 
much  of  sections  eleven  and  fourteen  thereof,  as  relates 
to  criminal  courts. 

(2.)  The  following  portions  of  chapter  second : 

Sections  two  hundred  and  forty- five,  two  hundred  and 
forty-Bix,  two  hundred  and  forty-seven  and  two  hun- 
dred and  forty-eight  of  title  fourth. 

(8.)  All  of  chapter  third,  except  section  fourteen  of 
title  first ;  and  sections  forty,  forty-one,  forty  four,  forty- 
five  and  forty-eight,  and  sections  fifty -four  to  sixty-one, 
both  inclusive,  of  title  second. 

(4.)  Sections  twenty-two  to  twenty-nine,  both  inda- 
Bive,  of  title  fifth  of  chapter  fifth. 

(5.)  All  of  chapter  sixth,  except  sectionfl  twelve  and 
thirteen  of  title  second  ;  section  fourteen  of  title  fourth  ; 
and  articles  first  and  second  of  title  sixth. 

(6.)  All  of  chapter  seventh,  except  sectiouB  fifteen  and 
sixteen  of  title  second ;  and  sections  sixty-three  to  seT- 
enty,  botli  inclusive,  and  sections  seventy-four,  seventy- 
five  and  seventy-six  of  title  third. 

(7.)  The  following  portions  of  chapter  eighth : 

All  of  title  first. 

All  of  title  second. 

Section  eight  of  title  third. 

All  of  article  first  of  title  fourth,  except  flections  one 
to  three  thereof,  both  inclusive,  and  sectionB  twelve  to 
fifteen  tliereof,  both  inclusive. 

The  following  portions  of  title  sixth,  to  wit :  so  much 
of  sections  sixteen  to  twenty-one  thereof,  both  inclu- 
sive,  as  relates  to  petit  jurors,  and  sections  thirty-seven 
to  forty-two  thereof,  Iwtli  inclusive. 

Section  one  of  title  thirteenth. 

All  of  title  seventeenth,  except  sections  one,  thirteen, 
fourteen,  fifteen,  twenty-seven,  twenty-eight,  twenty- 
nine,  thirty,  thirty-two  and  thirty-five  thereof. 

(8.)  Tlie  following  portions  of  chapter  ninth  : 

All  of  title  third,  except  section  sixty-six  thereof ,  and 
BO  much  of  article  third  thereof  as  applies  to  appeals 
from  surrogates'  courts.  ^        , 
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i  Ckxie  of  Prooddnre.  —  All  of  the  Code  of  Proeed- 
ore ;  except  the  following  eectioDB  and  parte  of  eeo* 
(ioDfl  thereof,  to  wit : 

Sectiona  one  to  eight,  both  inclasive. 

The  introdactory  daase,  and  subdiTiaions  two,  tan 
and  eleven  of  section  thirty. 

Sectiona  fiftj-two  to  seventy-one,  both  inelosive. 

Section  one  hundred  and  eleven. 

Seccbn  one  hundred  and  twelve. 

Section  one  hundred  and  eighteen. 

Section  one  hundred  and  thirty-two. 

The  introductory  daose,  and  subdivisions  one  aad 
foor  of  section  one  hundred  and  thirty -six. 

Section  one  hundred  and  sixty-six. 

Tbe  concluding  portion  of  section  one  hundred  aad 
sixtj-seven,  beginning  with  the  words  *'  in  actions  to 
foreclose  mortgages." 

Sections  two  hundred  and  six  to  two  hundred  and 
seventeen,  both  inclusive. 

Section  two  hundred  and  twenty-four. 

Section  two  hundred  and  forty-three. 

The  introductory  clause,  and  subdivisions  three  and 
four  of  section  two  hundred  and  fortv-four. 

Those  portions  of  section  two  hundred  and  fifty-six, 
which  are  not  inconsistent  with  or  saperseded  by  the 
act  chapter  four  hundred  and  forty-eight  of  the  laws 
of  eighteen  hundred  and  seventy-six,  entitled  "  An  act 
relating  to  courta,  officers  of  justice  and  civil  proceed 
logs." 

That  portion  of  section  two  hundred  and  sixty-one, 
beginning  with  the  words  "  in  an  action  for  the  recovery 
of  spednc  personal  property,"  and  ending  with  the 
words  **  or  taking  and  withholding  such  property." 

Section  two  hundred  and  seventy-seven. 

The  concluding  portion  of  section  two  hundred  and 
eightj.foar,  beginning  with  the  words  "  when  Judg- 
ment shall  have  been  rendered." 

Sections  two  hundred  and  ninety-two  to  three  hun- 
dred and  nine,  both  inclusive. 

Sections  three  hundred  and  eleven  to  three  hundred 
and  twenty-two,  both  inclusive. 

Section  three  hundred  and  fifty-one  to  three  hundred 
^d  leventy-one,  both  inclusive. 
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SectioDB  three  hundred  and  seventy-fiYe  to  three  han 
dred  and  eighty-one,  both  inclusive. 

Sections  four  imndred  and  twenty-seven  to  four  hun- 
dred and  sixty-nine,  botli  inclusive. 

Sections  four  hundred  and  seventy-one  to  four  hun- 
dred and  seventy -tliree,  both  inclusive. ' 

5.  [1831.]  Of  the  laws  of  eighteen  hundred  and 
thirty-one : 

Chapter  one  hundred  and  ninety-one. 

6.  [1832.]  Of  the  laws  of  eighteen  hundred  and 
thirty -two: 

Chapters  one  hundred  and  twenty-eight,  one  hundred 
and  fifty-eight,  and  two  hundred  and  seventy-six. 

7.  [1833!]  Of  the  laws  of  eighteen  hundred  and 
thirty-three : 

Chapters  fourteen,  one  hundred  and  fifty -nine,  and 
one  hundred  and  eighty-seven. 

All  of  chapter  two  hundred  and  seventy -one,  except 
section  six  thereof. 

8.  [1834.]  Of  the  laws  of  eighteen  hundred  and 
thirty-four : 

Chapters  ninety-four,  and  two  hundred  and  sixty- 
two. 

9.  [1836.]  Of  the  laws  of  eighteen  hundred  and 
thirty-five : 

Chapters  one  hundred  and  fifty-nine,  one  hundred 
and  eighty-nine,  one  hundred  and  ninety-seven  and  two 
hundred  and  eleven. 

10.  [1836.]  Of  the  laws  of  eighteen  hundred  and 
thirty -six : 

Cliapters  four  hundred  and  thirty-nine,  four  hundred 
and  ninety-nine,  and  five  hundred  and  twenty-five. 

11.  [1837.]  Of  the  laws  of  eighteen  hundred  and 
thirty-seven : 

diapers*  ninety-three,  one  hundred  and  eixty-four, 
four  hundred  and  sixty-two,  and  four  hundred  and  sixty, 
eight. 

12.  [1838.]  Of  the  laws  of  eighteen  hundred  and 
thirty-eight : 

Chapter  one  hundred  and  twenty-nine. 
18.  [1839.]  Of  the   laws  of  eighteen  hundred  and 
thirty-nine : 

*  So  In  the  ortglnaL 
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Cbapter  one  hmidred  and  sixteen. 

Sections  one,  two,  five,  six,  nine,  ten,  fourteen,  flf- 
teen,  seventeen,  ^hteen  and  twenty  of  chapter  two 
hundred  and  ten. 

All  of  chapters  three  hundred  and  three,  three  hun> 
dred  and  serenteen,  and  three  hundred  and  forty-six. 

14.  [1840.]  Of  the  laws  of  eighteen  hundred  and 
forty : 

Chapter  two  hundred  and  fifty-one,  except  sections 
nine  and  ten  thereof. 

All  of  chapter  two  hundred  and  seventy-six. 

25.  [IMl.j  Of  the  laws  of  eighteen  hundred  and 
/orty-one : 

Chapters  one  hundred  and  ninety-three,  two  hundred 
and  twenty-four,  two  hundred  and  forty -two,  two  hun- 
dred and  seventy-two,  and  two  hundred  and  eighty- 
two. 

16.  [1842.]  Of  the  laws  of  eighteen  hundred  and 
forty-two. 

Ciiapter.one  hundred  and  nine,  except  section  five 
thereof. 
Section  one  of  chapter  one  hundred  and  fifty-seven. 

17.  ri843.]  Of  the  laws  of  eighteen  hundred  and 
forry-ihree : 

Chapters  eighty-eight,  and  one  hundred  and  eighty- 
«ight. 

la  [1844.]  Of  the  laws  of  eighteen  hundred  and 
fortr-iour: 

Chapter  one  hundred  and  four,  except  section  two 
thereof. 

All  of  chapters  one  hundred  and  forty-eight,  two  hun- 
dred and  ninety-five,  and  three  hundred  and  twenty- 
foar. 

19.  [1846.]  Of  the  laws  of  eighteen  hundred  and 
forty-five : 

Chapter  twenty-four. 

Section  one  of  chapter  one  hundred  and  twelve. 

All  of  chapters  one  hundred  and  thirty- three,  one 
hundred  and  sixty-three,  two  hundred  and  twenty- 
nine,  two  hundred  and  thirty-one,  two  hundred  and 
thirty,  four,  and  three  hundred  and  three. 

20.  [1846.]  Ot  the  laws  of  eighteen  hundred  and 
lom^x: 

Cfa^ten  two,  thirty-two,  seventy-five,  one  hundred 
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and  twenty,  one  handled  and  fifty,  two  hundred  and 
forty,  and  two  hundred  and  forty -three. 

21.  [1847.]  Of  the  laws  of  eighteen  hundred  and 
lortv-«even : 

Chapter  eighty-five. 

Section  one  of  chapter  one  hundred  and  thirty-four. 

Section  fifteen  of  chapter  two  hundred  and  seventy- 
six. 

Sections  twelve,  thirteen  and  fourteen,  of  chapter 
two  hundred  and  seventy-seven. 

All  of  chapter  two  hundred  and  eighty,  except  the 
following  portions  thereof,  to  wit :  article  first  and  arti- 
cle  fifth;  sections  twenty-two,  twenty-five,  thirty-two, 
thirty-three,  thirty-seven  and  sixty-five ;  and  so  much 
of  sections  twenty-eight  and  forty-five  as  applies  to  sur- 
rogates' courts. 

All  of  chapter  three  hundred  and  seventy-seven. 

Sections  two  and  three  of  chapter  three  hundred  and 
ninety. 

Sections  one  to  six,  both  inclusive,  of  chapter  four 
hundred  and  ten. 

All  of  chapter  four  hundred  and  seventy,  except  sec- 
tions fourteen,  twenty-six,  thirtv-t  wo,  thirty-three,  thirty- 
five,  forty-five  and  fifty-three  thereof. 

All  of  chapter  four  hundred  and  ninety-five,  except 
the  last  sentence  of  section  two  thereof. 

22.  [1848.]  Of  the  laws  of  eighteen  hundred  and  forty, 
eight : 

Chapters  two  hundred  and  twenty -two,  two  hundred 
and  twenty-four,  two  hundred  and  seventy-seven,  three 
hundred  and  seventy-nine,  and  three  hundred  and 
eighty. 

23.  [1849.]  Of  the  laws  of  eighteen  hundred  and  forty- 
nine  : 

Chapter  eight. 

All  of  chapter  one  hundred  and  twenty-four,  except 
sections  one  and  thirteen  thereof. 

All  of  chapter  one  hundred  and  twenty-five,  except 
sections  one,  eleven,  twelve,  twenty,  and  twenty-one 
thereof,  and  sections  twenty-seven  to  tliirty-nine  thereof, 
both  inclusive ;  but  the  repeal  of  section  ten  does  not 
afiect  section  five  of  chapter  sixty-six  of  the  laws  of 
eighteen  hundred  and  sixty-three;  and  the  repeal  of 
■ection  twenty-four  does  not  affect  section  twelve  of 
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diapler  tour  hundred  uid  aevenij  of  the  laws  of  eighteen 
hniidred  and  seveDty. 

Sectioaa  five,  eight,  nine  and  ten,  of  chapter  one  hun- 
dred and  fort  j-f  our. 

Section  thirty-two  of  chapter  two  hundred  and  twenty- 
six. 

AH  of  chapters  three  hundred  and  thirty-three,  and 
three  hundred  and  thirty-seven. 

Sections  eleven  to  eighteen,  both  inclusive,  of  chap- 
ter four  hundred  and  tliirty-nine. 

24-  [186a]  Of  the  laws  of  eighteen  hundred  and  fifty : 

Chapters  one,  fifteen  and  forty-one. 

Sections  one  to  ten,  both  inclusive,  of  chapter  one 
houdred  and  two. 

Chapter  one  hundred  and  twenty-eight. 

Sections  one,  two.  three,  four,  nine  and  ten,  of  chap« 
ter  one  hundred  and  thirty-eight. 

Section  three  of  chapter  two  hundred  and  twenty  •five. 

All  of  chapters  two  hundred  and  forty- five,  two  hun- 
dred and  sixty  and  two  hundred  and  ninety-five. 

25.  [1861.]  Of  the  laws  of  eighteen  hundred  and  fifty- 
one: 

Chapters  two,  and  twenty-one. 

Sections  seven,  eight,  and  ten,  of  chapter  forty-three. 

All  of  chapters  two  hundred  and  two,  and  two  hun- 
died  and  eleven. 

AU  of  chapter  four  hundred  and  eighty-eight,  except 
the  condnding  portion  of  section  two  thereof,  beginning 
with  the  words  "  and  in  case  of  the  inability  or  omis- 
sion.- 

26.  [1852.]  Of  the  laws  of  eighteen  hundred  and  fifty- 
two: 

Chapter  forty-four. 

All  of  chapter  three  hnndTed  and  fourteen,  except 
■eetion  one  thereof. 

All  of  chapter  three  hundred  and  seventy-four,  except 
seeiions  seven  and  eight  thereof. 

Sections  four,  six,  seven,  nine  and  ten,  of  chapter 
three  hundred  and  eighty-nine. 

27.  [1863.]  Of  the  laws  of  eighteen  hundred  and  fifty- 
three: 

So  much  of  chapter  ninety -one,  as  amends  sections 
■even  and  ten  of  chapter  forty-three  of  the  laws  of 
eighteen  hundred  and  fifty -one. 
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All  of  chapter  three  handrsd  and  thirtjr-elghti  except 
section  four  thereof. 

All  of  chapters  three  hundred  and  eighty-seven,  and 
four  hundred  and  fifty-four. 

So  much  of  section  nine  of  chapter  four  hundred  and 
ninety-eight,  as  relates  to  petit  jurors. 

All  of  chapters  five  hundred  and  eleven,  five  hun- 
dred and  twenty-nine,  and  five  hundred  and  fifty-four. 

Sections  one,  two,  and  three,  of  chapter  six  hundred 
and  seventeen. 

28.  [1854.]  Of  the  laws  of  eighteen  hundred  and  fifty- 
four: 

Chapter  seventy-five. 

All  of  chapter  ninety-six,  except  sections  six,  twelve, 
twenty-six  and  twenty-seven  thereof,  and  sectionB 
thirty  to  thirty -nine  thereof,  both  inclusive. 

Sections  one,  five,  and  six,  of  chapter  one  hundred 
and  ninety-eight. 

Sections  one  and  two  of  chapter  two  hundred  and 
seventy. 

2«.  [186B.]  Of  the  laws  of  eighteen  hundred  and  fifty 
five: 

Chapter  two  hundred  and  seventy-nine. 

Section  three  of  chapter  three  hundred  and  ten. 

All  of  chapter  five  hundred  and  thirty. 

80.  [1866.J  Of  the  laws  of  eighteen  hundred  and  fifty- 
six  : 

Chapter  one  hundred  and  sixty-six. 

81.  [1867.]  Of  the  laws  of  eighteen  hundred  and  fifty 
seven : 

Chapter  sixty. 

Section  two  of  chapter  one  hundred  and  eighty  three. 
Section  six  of  chapter  two  hundred  and  ninety-five. 
All  of  chapter  three  hundred  and  sixty -one,  except 
sections  nine  and  ten  thereof. 
All  of  chapter  five  hundred  and  sixty-seven. 

82.  [1868. J  Of  the  laws  of  eighteen  hundred  and  fifty- 
eight: 

Chapters  thirty-seven,  one  hundred  and  seven,  and 
two  hundred  and  forty -four. 

All  of  chapter  three  hundred  and  twenty-two ;  except 
sections  one  to  five  thereof,  both  inclusive ;  sections 
thirty  to  thirty-five  thereof,  both  inclusive, and  sections 
thirty-seven  and  thirty-eight  thereof. 
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Sectkn  two  of  cliapter  three  hundred  and  tlurtj-foar. 

38.  [1859.]  Of  the  laws  of  eighteen  hundred  and  fifty- 
Bine  : 

Chapter  one  hundred  and  thirty-four. 

Section  two  of  chapter  one  hundred  and  seventy-nine. 

All  of  chapter  one  hundred  and  ninety-eight. 

Section  three  of  chapter  two  hundred  and  twelve. 

Section  one  of  chapter  two  hundred  and  sixty-two. 

Section  two  of  chapter  two  hundred  and  sixty-seven. 

AH  of  chapters  three  hundred  and  seventy-nine,  and 
four  haadred  and  forty. 

34.  [I860.]  Of  the  laws  of  eighteen  hundred  and 
sixty: 

C%apter  six,  and  one  hundred  and  sixty-seven. 

So  mucli  of  chapters  one  hundred  and  eiglity-seven 
and  two  hundred  and  two,  as  requires  the  graduates 
therein  specified,  to  be  admitted  to  practice,  upon  the 
production  of  their  diplomas. 

35.  [1861.]  Of  the  laws  of  eighteen  hundred  and 
sixty -one : 

Chapters  eight,  sixty-one,  seventy-three,  eighty-six, 
two  hundred  and  ten,  and  two  hundred  and  eighty- 
eiglit. 

M.  [1862.]  Of  the  laws  of  eighteen  hundred  and 
•ixty-two : 

Cliapters  fifty- three,  eighty-six,  two  hundred  and 
fifty-oue,  and  three  hundred  and  seventy -five. 

Section  four  of  chapter  three  hundred  and  seventy- 
eight. 

All  of  chapter  four  hundred  and  seventy-one. 

Sections  one  and  two  of  chapter  four  hundred  and 
eighty-four. 

37.' [1863.]  Of  the  laws  of  eighteen  hundred  and 
sixty  three : 

All  of  chapter  sixty-six,  except  section  five  thereof. 

All  of  chapters  one  hundred  and  eighty. six,  two  hun- 
dred, two  hundred  and  six  and  two  hundred  and 
twelve. 

Section  three  of  chapter  two  hundred  and  forty-six. 

The  second  sentence  of  section  one  of  chapter  four 
hundred  and  twelve. 

So  much  of  section  one  of  chapter  five  hundred  and 
six,  as  relates  to  petit  jurors.  , 

38.  [1864.]  Of  the  laws  of  eighteen  hundred  ana 
sUty.four: 
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Chapters  fortj-niz,  ninety-five,  five  handred  and  foit^- 
three  and  five  hundred  and  seventy-eight. 

39.  [1865.]  Of  the  laws  of  eighteen  handred  and 
sixty-five : 

All  of  chapter  one  hundred  and  seventy,  except  sec- 
tion six  thereof,  as  amended  by  section  one  of  chapter 
seven  handred  and  ninety-six  of  the  laws  of  eighteen 
handred  and  sixty-seven 

Chapter  two  hundred  and  eighteen. 

Section  one  of  chapter  two  handred  and  ninety-six. 

The  concluding  portion  of  section  one  of  chapter 
three  handred  and  nine  beginning  with  the  words, 
**  and  in  any  action  in  any  of  the  courts." 

All  of  chapters  five  hundred  and  twelve,  and  five 
hundred  and  fifty-five. 

40.  [1866.]  Of  the  laws  of  eighteen  handred  and 
sixty-six : 

Chapters  one  hundred  and  seventy-four,  one  hundred 
and  seventy-five,  three  hundred  and  eleven,  four  hun- 
dred and  twenty-two,  four  hundred  and  thirty-seven, 
five  hundred  and  eighty-eight  and  seven  hundred  and 
eighty-two. 

Sections  one  to  ten,  both  inclusive,  of  chapter  eight 
hundred  and  twenty -one. 

41.  [1867.]  Of  the  laws  of  eighteen  hundred  and 
sixty-seven : 

Chapters  one  hundred  and  sixteen,  two  hundred  and 
eleven,  two  hundred  and  seventy-one,  three  handred 
and  eighty-three  and  four  hundred  and  ninety-four. 

The  first  sentence  of  section  three  of  chapter  seven 
hundred. 

All  of  chapter  seven  hundred  and  eighty-four. 

Sections  two  and  three  of  chapter  seven  hundred  and 
ninety-six. 

All  of  chapter  eight  hundred  and  eighty-seven,  ex- 
cept so  much  thereof  as  relates  to  proceedings  in  a 
criminal  cause. 

42.  [1868.]  Of  the  laws  of  eighteen  handred  and 
sixty-eight : 

Chapter  five  hundred  and  ninety-six. 
All  of  chapter  seven  hundred  and  sixty  five,  except 
sections  one,  three  and  four  thereof.* 

43.  [1869.]  Of  the  laws  of  eighteen  hundred  and 
sixty-nine  ; 

♦  Amended,  L.  16TS,  ch.  408.     ^  t 
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CbEpters  ninety-niQe-aud  one  hundred  and  thirtj-threei 

Section  one  of  chapter  one  hundred  and  fifty  seven. 

All  of  chapter  four  hundred  and  eighteen. 

Section  five  of  chapter  four  hundred  and  thirty- 
three. 

All  of  chapters  five  hundred  and  eighty  nine,  and  six 
handred  and  twenty-six. 

Section  one  of  chapter  six  handred  and  sixty-four. 

AH  of  chapters  six  handred  and  seventy-four,  eight 
handred  and  seven  and  eight  handred  and  thirteen. 

44.  [1870.]  Of  the  laws  of  eighteen  handred  and 
seventy : 

Chapter  forty-nine. 

Section  eight  of  chapter  eighty-six. 

All  of  chapter  three  hundred  and  thirteen,  except 
sections  eight  and  ten  thereof. 

Sections  one  to  eight,  both  inclasive,  and  sections  ten 
to  fourteen,  lx)th  inclusive,  of  chapter  four  handred 
and  eight. 

All  of  chapter  four  handred  and  nine. 

Section  one  of  chapter  four  hundred  and  sixty- seven. 

All  of  dhapter  four  handred  and  seventy,  except  sec- 
tions one,  eight,  nine,  ten,  twelve  and  eighteen  thereof ; 
bat  the  repcnal  of  section  twenty  does  not  affect  section 
seven  of  diapter  two  handred  and  eighty-two  of  the 
laws  of  eighteen  handred  and  seventy-one. 

All  of  diapter  five  handred  and  thirty-nine,  except 
sections  seventeen,  twenty-six,  twenty-seven  and  twenty- 
dffht  thereof,  and  so  much  of  section  seven  thereof  as 
relates  to  grand  jurors. 

Sections  one,  three  and  five  of  chapter  five  hundred 
and  eighty-two. 

Sections  one  and  two  of  chapter  six  handred  and 
forty-eight. 

45.  [1871.]  Of  the  laws  of  eighteen  handred  and 
seventy-one : 

Chapters  sixteen  and  two  handred  and  eight. 

All  of  chapter  two  handred  and  eighty-two,  except 
lection  seven  thereof. 

All  of  chapter  four  handred  and  eighty-six. 

The  concluding  portion  of  section  five  of  chapter  five 
handred  and  eighty-three,  beginning  with  the  words 
"and  all  actions  or  proceedings  in  which  the  mayor." 

Section  two  of  chapter  six  handred  and  ^ree. 
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All  of  chapters  seven  hundred,  seven  hundred  and 
ten,  seven  hundred  and  thirty-three,  seven  hundred  and 
forty-four,  and  seven  hundred  and  sixty-six. 

Sections  one  and  five  of  chapter  seven  hundred  and 
ninety-nine. 

46.  [1872.]  Of  the  laws  of  eighteen  hundred  and 
seventy-two : 

Chapters  sixteen,  one  hundred  and  thirty-nine,  and 
two  hundred  and  sixty. 

All  of  chapter  four  hundred  and  thirty  eight,  except 
so  much  as  relates  to  criminal  courts.  [And  to  clerks 
and  assistant  clerks  of  the  district  courts  of  the  city  of 
New  York.     L.  1878  ch.  345.] 

All  of  chapters  four  hundred  and  ninety-nine,  five 
hundred  and  nineteen,  five  hundred  and  thirty-five,  and 
five  hundred  and  thirty -eight. 

Sections  one,  three,  eight  and  twelve  of  chapter  six 
hundred  and  twenty-nine. 

All  of  chapters  six  liundred  and  eighty-eight  and 
seven  hundred  and  seventy  eight. 

47.  [1873.]  Of  the  laws  of  eighteen  hundred  and 
seventy -three :  • 

So  much  of  sections  one  and  two  of  chapter  seventy 
as  prescribes  a  preference  of  causes  on  the  calendars  of 
courts. 

Section  one  of  chapter  one  hundred  and  sixty-five. 

Section  one  of  chapter  one  hundred  and  sixty-six. 

All  of  chapters  one  hundred  and  ninety-six,  two 
hundred  and  twelve,  two  hundred  and  thirty-nine,  and 
two  hundred  and  ninety-nine. 

So  much  of  chapter  four  hundred  and  twenty-seven 
as  relates  to  civil  causes. 

Sections  two  and  three  of  chapter  four  hundred  and 
fifty-tliree. 

All  of  chapter  six  hundred  and  three. 

48.  [1874.J  Of  the  laws  of  eighteen  hundred  and 
seventy -four : 

Chapter  fifty -two. 

All  of  chapter  fifty-seven,  except  section  three  thereof. 

All  of  chapter  two  hundred  and  thirty-two,  except 
section  five  thereof. 

All  of  chapter  three  hundred  and  twenty-two. 

Sections  four,  five,  eight  and  thirteen  of  chapter  five 
hundred  and  forty-five. 

49.  [1876.]   Of  the  laws  of  eighteen  hundred  and 
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Chiq>terB  three  aod  thirty-two. 

Section  five  of  chapter  forty-nine. 

All  of  chapters  fifty-two,  one  hundred  and  twenty- 
■even,  one  hundred  and  thirty-one,  one  hundred  and 
thirty-nine,  and  one  hundred  and  sixty -seven. 

Sections  one  and  four  of  chapter  two  hundred  and 
fifty-one. 

All  of  chapter  three  hundred  and  sixty -six. 

All  of  chapter  four  hundred  and  seventy-nine,  except 
section  forty-one  thereof,  sections  forty-three  to  fifty- 
two  thereof,  both  inclusive,  and  sections  fifty-four  and 
fifiy-five  thereof. 

All  of  chapter  six  hundred  and  sixteen. 

$§  2.  Repeal  by  last  preceding  section,  effect  oL  — 
The  repeal,  by  the  last  preceding  section,  of  the  portions 
of  the  Revised  Statutes  and  of  the  Code  of  Procedure  there- 
in specified  effects  also  the  repeal  of  so  much  of  the  exist- 
ing laws  as  expressly  amends  the  portions  so  repealed, 
by  adding  to  or  otherwise  altering  the  text  thereof. 
The  description  contained  in  the  last  preceding  section 
of  statutes,  other  than  the  Revised  Statutes  or  the  Code 
of  Procedure,  refers  to  the  statutes  as  they  appear  in 
the  volumes  of  the  laws  of  each  session,  printed  and 

Eubllshed  by  the  State  printer  until  the  year  eighteen 
undred  and  forty -two,  and  after  that  year  under  the 
direction  of  the  secretary  of  State. 

§  3.  QualificatioDB  in  relation  to  repeal  —  The  re- 
peal, effected  by  the  first  section  of  this  act,  is  subject 
to  the  following  qualifications  : 

1.  It  does  not  render  ineffectual,  or  otherwise  impair, 
any  proceeding  in  an  action  or  special  proceeding,  taken, 
according  to  any  provision  of  tne  existing  laws,  before 
this  act  takes  effect;  and  where  it  would  render  in- 
effectual, or  otherwise  impair  such  a  proceeding,  that 
provision  must  be  deemed  to  remain  unrepealed,  for 
the  purpose  of  avoiding  such  a  result. 

2.  It  does  not  affect  any  lawful  act  done,  or  right 
accrued  or  established,  before  this  act  takes  effect ;  but 
every  such  act  or  right  remains  as  valid  and  effectual, 
IS  if  this  act  had  not  been  passed. 

3l  It  does  not  affect  any  offense  committed,  or  penalty 
or  forfeiture  incurred,  before  this  act  takes  effect ;  ex- 
cept that  the  proceedings  in  a  oiTll  action  or  special 
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proceediDg,  brought  by  reason  thereof,  are  subjeet  tc 
the  provisions  of  the  laws  in  force  after  that  time. 

4.  It  does  not  affect  the  jurisdiction,  power,  or  author- 
ity of  any  court  or  judge,  in  a  criminal  action  or  special 
proceeding,  nor  does  it  affect  any  future  proceeding, 
taken,  according  to  the  existing  laws,  in  such  an  action 
or  special  proceeding  ;  except  as  otherwise  pnesciibed 
in  subdivision  eighth  of  this  section,  or  in  the  act  chap- 
ter four  hundred  and  forty-nine  of  the  laws  of  eighteen 
hundred  and  seventy-six,  entitled  "  An  act  explaining, 
defining,  and  regulating  the  effect  and  application  of, 
and  otherwise  relating  to,  the  act,  passed  at  this  session 
of  the  legislature,  entitled  '  An  act  relating  to  courts, 
officers  of  j  ustice,  and  civil  proceedings.' " 

5.  It  does  not  affect  the  jurisdiction^  power,  or  au- 
thority of  the  court  of  common  pleas  for  the  city  and 
county  of  New  York,  in  an  appeal  from  a  determination 
of  the  marine  court  of  the  city  of  New- York,  or  of  a 
district  court  of  that  city,  or  any  proceeding  upon  such 
an  appeal. 

6.  It  does  not  affect  the  power  or  authority  of  a 
court,  other  than  the  supreme  court,  a  superior  city 
court,  the  marine  court  of  the  city  of  New- York,  or  a 
county  courts  in  an  action  or  special  proceeding,  of 
which  such  a  court  retains  jurisdiction,  under  the  laws 
in  force  after  this  act  takes  effect;  nor  does  it  affect 
any  future  proceeding  taken,  according  to  the  existing 
laws,  in  such  an  action  or  special  proceeding ;  except  aa 
otherwise  prescribed  in  the  act,  specified  in  subdivision 
fourth  of  this  section. 

7.  It  does  not  affect  the  jurisdiction,  power  or  author- 
ity of  a  mayor's  or  recorder's  court,  or  of  a  judge  there- 
of, in  or  over  an  action  or  special  proceeding,  com- 
menced in  such  a  court,  before  this  act  takes  effect ; 
nor  does  it  affect  any  future  proceeding,  taken,  accord- 
ing to  the  existing  laws,  in  such  an  action  or  special 
proceeding;  except  as  otherwise  prescribed  in  the  act, 
specified  in  subdivision  fourth  of  this  section. 

8.  It  does  not  affect  any  list  or  drawing  of  grand  or 
petit  jurors,  or  the  ballots  containing  their  names,  pre- 
pared or  made  according  to  the  existing  laws,  until  a 
new  list  or  new  ballots  are  prepared,  or  a  new  drawing 
ta  made,  as  prescribed  in  the  act,  chapter  four  hundred 
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ind  forty-eight  of  ihe  laws  of  eighteen  handred  and 
Beyentf-mx,  entitled  "  An  act  relating  to  ooorts,  offioen 
of  justice,  and  dvil  proceedinga."  and  in  the  act  specified 
in  subdiviflion  fonrth  of  this  section.  Nor  does  it  affect 
the  qaalifications  or  exemptions  of  grand  or  petit  jurors, 
onti'l  the  proYisions  of  those  acts,  relating  to  the  same 
Babjects.  take  effect. 

9.  It  does  not  affect  an  execution  issaed  oat  of  a  conrt 
of  record,  before  this  act  takes  effect ;  or  the  proceedings 
taken  by  virtue  of  such  an  execution,  including  the  sale 
of  property,  and  the  redemption  of  real  property,  or  a 
chattel  real,  sold  by  virtue  thereof.  All  such  proceed- 
ings are  governed  by  the  provisions  of  the  existing 
laws,  relating  thereto ;  which  provisions,  for  that  pur- 
pose, remain  in  force,  as  if  this  act  had  not  been  paraed. 

10.  It  does  not  affect  any  provisions  of  the  existing 
laws,  prescribing  the  place  or  places  where  one  or  more 
terms  of  a  court,  other  than  the  terms  of  the  court  of 
appeals,  or  the  general  terms  of  the  supreme  court, 
must  or  may  be  held. 

11.  Except  as  otherwise  prescribed  in  section  two  of 
this  act,  the  repeal  of  any  provisions  of  the  existing 
laws,  which  has*  been  amended  by  a  subsequent  pro- 
vision of  those  laws,  not  expressly  repealed  by  this  act, 
does  not  affect  the  subsequent  provision. 

12.  'The  repeal  of  any  provision  of  the  existing  laws 
does  not  revive  any  law  repealed  by  the  latter. 

13.  The  repeal  of  a  law  heretofore  repealed  is  not  to 
be  constraed  as  a  declaration  or  implication,  that  the 
repealed  law  has  been  in  force,  at  any  time  subsequent 
to  the  formal  repeal. 

14.  The  repeal  of  a  portion  of  a  law  is  not  to  be  con- 
strued as  revivinc:  any  other  portion  of  that  law,  which 
has  been  expressly  or  impliealy  repealed  by  a  law  sub- 
sequently enacted. 

15.  Where  a  provision  of  the  existing  laws,  incor- 
porated into,  or  adopted,  or  otherwise  referred  to,  in  any 
provision  of  the  existing  laws,  remaining  in  force  after 
this  act  takes  effect,  is  repealed,  that  pio vision,  never- 
theless, remains  in  force,  for  the  purpose  to  which  it  is 
so  referred  to,  and  for  no  other ;  except  that  where  it 
has  been  revised  in  and  made  a  part  of  the  act  chapter 
four  handred  and  forty-eight  of  the  laws  of  eighteen 
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hundred  and  se^cent^-Biz,  entitled  "  An  act  relating  to 
courts,  officers  of  justice  and  civil  proceedings/'  the 
reference  is  to  be  construed  as  applying  to  the  appro- 
priate provisions  so  revised. 

16.  The  repeal  of  any  of  the  existing  laws  creating, 
or  otherwise  relating  to,  an  office  or  employment,  where 
the  same,  or  a  corresponding  office  or  employment,  la 
provided  for  or  recognized,  in  the  act,  specified  in  sub- 
division fifteen  of  this  section,  or  in  any  of  the  existing 
laws,  remaining  in  force,  after  this  act  takes  effect,  does 
not  create  a  vacancy  therein,  or  afiect  the  compensation 
of  the  incumbent. 

17.  [Amended,  1879.]  The  repeal  of  the  laws  con- 
ferring upK>n  a  graduate  of  the  law  department  of  the 
university  of  Albany,  or  of  the  law  department  of  the 
university  of  the  city  of  New- York,  or  of  the  law  school 
of  C>>lumbia  College,  or  of  the  law  department  of  Hamil- 
ton College,  the  right  to  be  admitted  to  practice  ad  an 
attorney  and  counsellor  at  law,  upon  the  pr<xinctiun  of 
his  diploma,  does  not  affect  the  riyht  of  a  person  who 
was  A  student  in  or  was  graduated  by  either  of  those 
departments  or  schools,  on  or  before  the  first  day  of 
April,  eighteen  hundred  and  seventy -eight,  to  be  so  ad- 
mitted at  any  time  within  one  year  after  this  amenda- 
tory act  takes  effect,  upon  his  complying  with  the  ex- 
isting laws  as  iiereiuafter  defined  relating  to  the  admis- 
sion of  such  graduate  to  practice,  nor  does  the  repeal 
of  said  laws  or  of  chapter  four  huudred  and  eighty- 
six  of  the  laws  of  eighteen  hundred  and  seventy-one 
affect  the  right  of  any  other  person,  who,  but  for  the 
repeal  of  the  said  law  or  laws,  would  have  been  en- 
titled to  be  admitted  as  an  attorney  and  counsellor  at 
law,  to  be  so  admitted  as  an  attorney  and  counsellor  at 
law  at  any  time  before  the  first  day  of  June,  eighteen 
hundred  and  eighty,  upon  his  complying  with  the  ex- 
isting laws  as  defined  in  section  four  of  the  act  hereby 
amended  relating  to  the  admission  of  such  a  graduate 
or  person  to  practice,  or  upon  the  production  of  a 
license  granted  to  any  such  person  by  the  supreme 
court  at  a  general  term  thereof,  permitting  said  person 
to  practice  as  an  attorney . 

%  4.  The  term  ''existing  laws,"  as  used  in  this  act.  designates 
the  statutes  of  the  State  remainiug  unrepealed  on  the  day  bo- 
fore  this  act  takes  eflfect. 

^  5.  Act  takes  effect  September  1, 1877.  —  This  act 
shall  take  effect  on  the  first  day  of  September,  eighteen  hundred 
and  seventy-seven. 
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CHAPTER  245. 
AN  ACT 

BKFBALIN6  CERTAIN  ACTS  AND  FARTS  OF  ACTS. 

Vassed  Mat  10,  1880. 
The  Peovle  of  the  State  of  Ifeto-Tork,  repreeeiUed  in 
Senate  and  Aeeenitiy,  do  enact  aefoUom : 

Section  1.  The  following  acts  and  parts  of  acts  here- 
tofore  passed  bj  the  legislature  of  the  State  are  hereby 
repealed,  namely : 

1.  Of  the  first  part  of  the  Reyised  Statutes  : 

(1.)  Title  fourtJi  of  chapter  fifth  ;  except  sections 
fourteen  and  fifteen  and  article  fourth,  thereof. 

(2.)  The  following  portions  of  chapter  eighth  . 

Sections  ten  to  fourteen,  both  inclusive,  of  title  fifth. 

All  of  title  seventh. 

(3.)  Titles  twelfth  and  thirteenth  of  chapter  ninth. 

(4.)  The  final  clause  of  section  four  of  title  fourth  of 
chapter  eighteenth,  beginning  with  the  words  *'and 
whenever  any  incorporated  company  shall  have  re- 
mained/* 

2.  Of  the  second  part  of  the  Revised  Statutes  : 
(1.)  The  following  portions  of  chapter  first : 
Sections  eighteen  to  twenty-four,  both  inclusive,  of 

title  third. 

Sections  four,  five  and  six,  of  title  fourth. 

Section  three,  and  sections  five  to  nine,  both  inclusive, 
of  title  fifth. 

(2.)  The  following  portions  of  chapter  fifth : 

All  of  title  first,  except  article  eighth  thereof. 

All  of  title  second. 

(3.)  The  following  portions  of  chapter  sixth : 

All  of  title  first,  except  sections  one,  two,  three,  four, 
five,  twenty-one  and  twenty-two ;  sections  forty  to  fifty- 
three,  both  inclusive,  and  sections  sixty-nine,  seventy 
and  seventy-one  thereof. 

AH  of  title  second,  except  sections  three,  four,  five, 
fifteen,  sixteen,  twenty-two,  twenty-seven,  twenty -eight, 
twenty-nine,  thirty-two,  thirty-three,  thirty-four  and 
Bixty  thereof. 

The  following  portions  of  title  third,  namely ;  Sec- 
tions seventeen,  eighteen,  nineteen,  twenty,  twenty-one. 
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twenty-two,  tliirtj-one,  tliirtj-two  and  thirty-eight ;  the 
concluding  portion  of  section  thirty-nine,  beginning  with 
tlie  words  "  but  may  prove  such  notice  ;  "  sections  forty 
to  forty-two,  both  inclusive ;  sections  fifty-two  to  fifty- 
six,  both  inclusive  ;  the  concluding  portion  of  section 
fifty-eight,  as  amended  by  chapter  three  hundred  and 
sixty-two  of  the  laws  of  eighteen  hundred  and  sixty- 
three,  beginning  with  the  words :  '*  But  if  the  personal 
estate  ; "  all  of  sections  fifty-nine  to  seventy-four,  both 
inclusive,  and  sections  eighty,  eighty-one,  eighty-two 
and  eighty-three. 

All  of  title  fourth,  except  sections  fifty-five  and  fifty- 
eight  thereof. 

All  of  title  fifth,  except  sections  one  to  six,  both  in- 
clusive, and  section  twenty-three  thereof. 

3.  The  following  portions  of  chapter  eighth : 

All  of  title  first,  except  article  first  thereof,  and  sec- 
tion forty-nine  thereof. 

All  of  title  third,  except  sections  one,  two,  three, 
twenty  and  twenty-one  thereof. 

4.  The  third  part  of  the  Revised  Statutes,  except  the 
following  portions  thereof: 

(1.)  Of  chapter  first. 

Articles  first  and  second  of  title  first. 

Sections  twenty-eight  to  forty-four,  both  inclusive,  of 
title  fourth . 

Sections  four,  five,  six,  seven,  twenty-one,  twenty- 
four,  twenty-five,  twenty-seven,  twenty-eight  and 
twenty-nine  of  title  fiftli ;  so  much  of  section  twenty 
as  fixes  the  places  where  the  courts  of  common  pleas 
and  general  sessions  shall  be  held ;  and  so  much  of  sec- 
tions eleven  and  fourteen  thereof,  as  relate  to  courts  of 
general  sessions. 

(2.)  Of  chapter  second. 

Sections  twenty-three,  twenty-four,  two  hundred  and 
thirty-one,  two  hundred  and  sixty-eight,  two  hundred 
and  sixty-nine  and  two  hundred  and  seventy  of  title 
fourth. 

(3.)  Of  chapter  third. 

Sections  forty,  forty-one,  forty-four,  forty-five,  and 
forty-eight,  and  sections  fifty-four  to  sixty^ne,  both  in- 
clusive, of  title  second. 

(4.)  Of  chapter  seventh. 
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Sections  sixtj-thiee  tofleyentj^both  inoloBlTe,  of  title 
thiid. 

(5.)  Of  chapter  eighth. 

Sectiena  oqq,  two,  eleven,  seventeen  ftnd  eighteen  of 
title  thini. 

The  following  portiona  of  title  fourth,  namely  :  Sec- 
tion forty-two,  which  ia  hereby  made  applicable  to  a 
permanent  receiver  appointed  aa  preacribed  in  aection 
seventeen  hundred  and  eighty-eight  of  the  Code  of  Civil 
Procedare  ;  aectiona  aisty-aix  to  eightv-bine,  both  inclu- 
five.  which  are  hereby  made  applicable  to  a  receiver  ap. 
pcmited  aa  preacribed  in  aection  twenty-four  hundred 
and  twenty-nine  of  the  Code  of  Civil  Procedure,  and 
aectiona  one  hundred  and  two  to  one  hundred  and  aix, 
both  incluaive. 

All  of  title  eleventh. 

All  of  title  aixteenth. 

Sections  twenty-aeven,  twenty-eight,  twenty-nine, 
thirty,  thirty-two  and  thirty-five,  of  title  aeveuteenth. 

(6.)  Of  chapter  tenth. 

Sections  one,  forty-one,  forty-two  and  fifty-one  of  title 
third. 

Sectiona  one,  two  and  four  of  title  fourth. 

4.  The  act  entitled  "  An  act  to  aimplifv  and  abridge 
the  practice,  pleadings  and  proceedinni  of  the  courta  of 
thia  State,"  paased  April  twelfth,  eighteen  hundred  and 
forty-eight ;  being  chapter  three  hundred  and  aeventy- 
nine  of  the  lawa  of  eighteen  hundred  and  forty-eight, 
and  the  act  amending  the  aame,  being  chapter  four  hun- 
dred and  thirty-eight  of  the  lawa  of  eighteen  hundred 
and  forty-nine,  otherwise  called  the  Code  of  Procedure. 

5.  Of  the  reviaed  lawa  of  eighteen  hundred  and 
thirteen. 

The  following  portiona  of  chapter  eighty-sis,  entitled 
"  An  act  to  reduce  several  lawa,  relating  particularly  to 
the  city  of  New-Tork,  into  one  act,"  paaaed  April  ninth, 
eighteen  hundred  and  thirteen,  namely :  aectiona  eighty- 
five  to  one  hundred  and  forty-five,  both  incluaive. 

6.  Of  the  lawa  of  eighteen  hundred  and  twenty-five  : 
Chapter  one  hundred  and  aeventy-nine. 

7.  Of  the  lawa  of  eighteen  hundred  and  twenty-nine : 
Chapter  one  hundred  and  eighty-three. 

8.  Of  the  lawa  of  eighteen  hundred  and  thirty  : 
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Chaptera  twentj-four,  seTentj-six,  Bevent^r-eiglit, 
eighty-four,  one  hundred  and  eighty-five,  one  hundred, 
and  eighty-six  and  two  hundred  and  fifty-two. 

9.  Ot  the  laws  of  eighteen  hundred  ami  thirty-one : 
Chapters  twenty-four,  one  hundred  and  thirty-three, 

two  hundred  and  two  hundred  and  seventeen. 

Section  two  of  chapter  two  hundred  and  thirty-seven. 

All  of  chapter  two  hundred  and  eighty-sevea  and 
three  hundred. 

10.  Of  the  laws  of  eighteen  hundred  and  thirty- two  : 
Chapters  seven,  nine,  two  hundred  and  eleven,  and 

two  hundred  and  ninety-five. 

11.  Of  the  laws  of  eighteen  hundred  and  thirty-three  r 
Chapters  forty-two,  fifty-two,  two  hundred,  two  han* 

dred  and  twenty-three,  two  hundred  and  twenty-seven 
and  two  hundred  and  seventy-one. 

12.  Of  the  laws  of  eighteen  hundred  and  thirty-four  : 
Chapters  eighty-eight,  one  hundred  and  seventy,  two 

hundred  and  tnirty-five,  two  hundred  and  forty-five  and 
three  hundred  and  eight. 

13.  Of  the  laws  of  eighteen  hundred  and  thirty-six  : 
Chapters  three  hundred  and  eighty-five,  and  five  hun* 

dred  and  twenty-six. 

14.  Of  the  laws  of  eighteen  hundred  and  thirty-seven : 
Chapters  two  hundred  and  forty,  three  hundred  and 

sixty-seven,  four  hundred  and  eighteen  and  four  hun- 
dred and  sixty. 

Sections  three  and  four  of  chapter  four  hundred  and 
sixty-one. 

Section  one  of  chapter  four  hundred  and  sixty-five. 

15.  Of  the  laws  of  eighteen  hundred  and  thirty-eight : 
Cliapters  one  hundred  and  thirty-eight,  one  hundred 

and  forty-nine,  two  hundred  and  twelve,  two  hundred 
and  forty-three  and  two  hundred  and  fifty-seven. 

16.  Of  the  laws  of  eighteen  hundred  and  thirty-nine : 
Chapters  eighty-six,  one  hundred  and  three,  three 

hundred  and  forty-two  and  three  hundred  and  forty- 
three. 

17.  Of  the  laws  of  eighteen  hundred  and  forty. 
Chapters  sixty-five,  one  hundred  and  sixty-five,  one 

hundred  and  seventy-seven  and  two  hundred  and  twenty- 
five. 
Section  two  of  chapter  two  hundred  and  thirty-eight. 
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All  oi  chapters  two  bandied  and  tbiity-niDe,  three 
hundred  and  seventeen,  three  hundred  and  fortr-two. 
three  hondred  and  fort7>Beven,    three    hundred    ana 
eeventf-seven,  three  hundred  and  seven ty-nhie,  three 
hundred  and  eighty-four  and  three  hundred  and  eightj* 
six. 
18.  Of  the  laws  of  eighteen  hundred  and  forty-one  : 
Chapters  thirty-eight,  one  hundred  and  twenty-nine, 
one  hundred  and  thirty-eight,  one  hundred  and  forty- 
one,  two  hundred  and  fifty  seven  and  three  hundred  and 
twenty-one. 
19  Of  the  laws  of  eighteen  hundred  and  forty-two : 
Chapters  one  hundred  and  seven,  one  hundred  and 
ninetr-seren,  two  hundred  and  forty  and  two  hundred 
snd  seventy-seven. 

20.  Of  the  laws  of  eighteen  hundred  and  forty-three  * 
Chapters  one  hundred  and  twenty-one  and  one  hun- 
dred and  seventy-two. 

Sections  one.  three  and  four  of  chapter  one  hundred 
and  seventy-seven. 
All  of  chapter  two  hundred  and  one. 

21.  Of  the  laws  of  eighteen  hundred  and  forty-four  : 
Chapters  eleven,  thirty-two,  one  hundred  and  four, 

one  hundred  and  twenty-seven,  two  hundred  and 
seventy-three,  three  hundred  and  three  hundred  and 
twelve. 

Sections  two  and  sixteen  of  chapter  three  hundred 
and  nineteen. 

All  of  chapter  three  hundred  and  forty-six. 

22.  Of  the  laws  of  eighteen  hundred  and  forty-five : 
Chapters  one  hundred  and  twelve,  two  hundred  and 

ten,  two  hundred  and  fourteen  and  two  hundred  and 
forty-two. 

Section  three  of  chapter  two  hundred  and  ninety-one. 

All  of  chapter  three  hundred  and  forty-eight. 

23.  Of  the  laws  of  eighteen  hundred  and  forty*six : 
Chapters  one  hundred  and  forty,  one  hundred  and 

fifty-nine,  one  hundred  and  eighty-two,  two  hundred 
and  nine,  two  hundred  and  seventy-four,  two  hundred 
and  seventy-six  and  two  hundred  and  eighty-eight. 

24.  Of  the  laws  of  eighteen  hundred  and  forty-seven : 
Chftpten  five  and  one  hundred  and  nineteen. 
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Sections  seven,  eleven,  twelve,  thirteen  and  fourteen, 
of  cliapter  two  hundred  and  seventy-seven. 

All  of  chapter  two  hundred  and  eightj,  except  the 
following  portions  thereof,  namely :  Article  first  and 
article  fifth,  and  sections  twenty-five  and  sixty-five. 

All  of  chapters  two  hundred  and  ninety-eight,  three 
hundred  and  twenty-nine,  three  hundred  and  thirty- 
seven,  three  hundred  and  thirty-nine,  three  hundred 
and  fifty-two,  three  hundred  and  fifty-three,  three  hun- 
dred and  sixty-six,  four  hundred  and  thirty,  four  hun- 
dred and  fifty,  four  hundred  and  sixty-two  and  four 
hundred  and  sixty-four. 

All  of  chapter  four  hundred  and  seventy,  except  sec- 
tions twenty-six,  thirty-three  and  thirty-five  thereof. 

25.  Of  the  laws  of  eighteen  hundred  and  forty-eight r 
Chapters  twenty-eight,  thirty-five,  forty-eight,  fifty, 

fiftv-three,  one  hundred  and  seventy  and  one  hundred 
and  eiffhty-five. 

Section  one  of  chapter  one  hundred  and  ninety-seven. 

All  of  chapter  three  hundred  and  twelve. 

Section  two  of  chapter  three  hundred  and  seventy- 
four. 

26.  Of  the  laws  of  eighteen  hundred  and  forty -nine: 
Chapters  twenty-two,  thirty  and  seventy-six. 

All  of  chapters  one  hundred  and  seventy-three  and 
one  hundred  and  seventy-six. 

Section  one  of  chapter  two  hundred  and  fifty-six. 

All  of  chapters  two  hundred  and  fifty-eight,  three 
hundred  and  fifty-seven,  tliree  hundred  and  eighty,  four 
hundred  and  thirty- eight,  and  four  hundred  and  thirty- 
nine. 

27.  Of  the  laws  of  eighteen  hundred  and  fifty : 
Chapters  eighty -two  and  ninety-four. 

Sections  one,  two,  three,  four,  nine,  ten  and  eleven  of 
chapter  one  hundred  and  thirty-eight. 

All  of  chapters  one  hundred  and  fifty,  one  hundred 
and  sixty-two,  one  hundred  and  ninety -four,  two  hun- 
dred and  ten  and  two  hundred  and  twenty-five. 

28.  Of  the  laws  of  eighteen  hundred  and  fif ty-one : 
Chapters  two  hundred  and  seventy-seven  and  four 

hundred  and  fifty-five. 

29.  Of  the  laws  of  eigliteen  hundred  and  fifty^two  : 
Section  one  of  chapter  seventy-one. 
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All  of  ehapten  one  hundred  and  Beventj-fiTe  and  two 
handred  and  seYentj-seTen. 

All  of  chapter  three  hundred  and  eighty-nine,  except 
sections  one,  two,  three  and  five  thereof. 

90.  Of  the  laws  of  eighteen  hundred  and  fifty-three : 

Chapter  one  hundred  and  fiftj-three,  two  hundred  and 
thirty  eight,  six  hundred  and  seventeen  and  six  hun- 
dred and  forty-eight. 

31.  Of  the  laws  of  eighteen  hundred  and  fifty. four: 
All  of  chapter  ninety -six,  except  section  six,  and  sec- 
tions thirty  to  thirty-nine  thereof,  hoth  inclusive. 

All  of  chapters  one  hundred  and  sixteen  and  one  hun- 
dred and  thirty. 

All  of  chapters  two  hundred  and  six  and  two  hundred 
and  seventy. 

32.  Of  the  laws  of  eighteen  hundred  and  fifty-flve  : 
Chapter  eighty-five. 

Sections  one  and  two  of  chapter  two  hundred  and 
two. 

All  of  chapter  five  hundred  and  eleven. 

33.  Of  the  laws  of  eighteen  hundred  and  fifty-seven: 
Cliapter  one  hundred  and  peventy  three. 

All  of  chapter  two  hundred  and  ninety. five,  except 
section  seven  thereof. 

All  of  chapter  three  hundred  and  eight. 

Sections  three,  ten,  fifteen,  fifty -one  and  seventy-six 
of  chapter  three  hundred  and  forty- four. 

All  of  chapters  five  hundred  and  twelve,  six  hniw 
dred  and  seventy-nine  and  seven  hundred  and  seventy- 
five. 

34.  Of  the  laws  of  eighteen  hundred  and  fifty  .eight: 
Chapters  one  hundred  and  seventy-six  and  two  hun* 

dred  and  thirteen. 

Section  three  of  chapter  three  hundred  and  fourteen. 

Sections  two  to  six,  both  inclusive,  of  chapter  three 
hundred  and  thirty-four. 

35.  Of  the  laws  of  eighteen  hundred  and  fifty -nine: 
Chapters  one  hundred  and  seventy-four,  two  hundred 

and  fifty.two  and  two  hundred  and  sixty.two. 

Section  one  of  chapter  three  hundred  and  eighty- 
nine. 

36.  Of  the  lawn  of  eighteen  hundred  and  uxty : 
Chapter  eighty. 
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Section  seven  of  chapter  ninety. 

All  of  cliapters  one  hundred  and  thirtj^ne,  one  hon-. 
dred  and  thirty-six,  one  hundred  and  seventy-three,  four 
hundred  and  three  and  four  hundred  and  twenty-seven. 

Sections  one  and  two  of  chapter  four  hundred  and 
ninety-three, 

37.  Of  the  laws  of  eighteen  hundred  and  sixty-one  : 
Chapters  eleven  and  twelve. 

38.  Of  the  laws  of  eighteen  hundred  and  sixty-two  : 
Sections  three,  five  and  seven  of  chapter  one  hundred 

and  seventy -two. 

All  of  chapter  two  hundred  and  twenty-nine. 

So  much  of  chapter  tliree  hundred  and  thirty-seven 
as  relates  to  justices  of  the  peace  exercising  civil  juris- 
diction. 

The  first  clause  of  section  one  of  chapter  three  hun- 
dred and  eighty-nine,  ending  with  the  words  '*  amount 
demanded  or  recovered  does  not  exceed  five  hundred 
dollars." 

All  of  chapter  four  hundred  and  fifty-nine. 

The  following  portions  of  chapter  four  hundred  and 
eighty-four,  namely  ; 

So  much  of  sections  three  and  seventeen  as  relates  to 
the  marine  court  of  the  city  of  New- York. 

89.  Of  the  Jaws  of  eighteen  hundred  and  sixty-three: 

Sections  one,  two,  five,  six  and  nine  of  chapter  three 
hundred  and  sixty-two. 

All  of  chapter  four  hundred  and  three. 

40.  Of  the  laws  of  eighteen  hundred  aud  sixty-four : 
Chapter  fifty-three. 

Sections  one  to  eleven,  both  inclusive,  of  chapter 
fleventy-one. 

All  of  chapters  two  hundred  and  nineteen,  three  hun- 
dred and  eleven,  three  hundred  and  seventy-one.  four 
hundred  and  eleven,  four  hundred  and  seventeen  and 
five  hundred  and  forty-five. 

41.  Of  the  laws  of  eighteen  hundred  and  sixty  .five: 
Chapters  eighty-one,  three  hundred  and  fifty-seven, 

four  hundred  and  thirty-six,  sis  hundred  and  sixteen 

and  seven  hundred  and  thirty-three. 
4^.  Of  the  laws  of  eighteen  hundred  and  sixty-six  : 
Cliapters  three  hundred  and  seven  and  six  hundred 

ftnd  thirty-six. 

Digitized  by  VjOOQIC 


REPEALINe  ACTS.  xli 

Sections  one,  two,  six.  seven,  nine  and  ten  of  duiptez 
dx  hundred  and  ninety  two. 

All  of  chapters  seven  hundred  and  one  and  seven 
hundred  and  fiftj^i^ht. 

43.  Of  the  laws  of  eighteen  hundred  and  sixty-seven: 
Chapters  one  hundred  and  ten,  five  hundred  and  six- 
teen and  six  hundred  and  fifty-eight. 

Section  one,  sections  seven  to  ten,  both  Inclusive,  and 
section  sixteen  of  chapter  seven  hundred  and  eighty- 
two. 

All  of  chapter  eight  hundred  and  fourteen. 

44.  Of  the  laws  of  eighteen  hundred  and  sixty-eight; 
Chapters  five  hundiedand  ninety-four,  eight  hundred 

and  four  and  eight  hundred  and  twentv-eight. 

45.  Of  the  laws  of  eighteen  hundred  and  sixty-nine  : 
Chapters  one  hundr^  and  fifty-seven,  two  hundred 

and  forty ^ix,  two  hundred  and  Bixtv,four  hundred  and 
twenty-four  and  four  hundred  and  thirty-three. 

Section  four  of  chapter  five  hundred  and  sixty-nine. 

All  of  chapters  six  hundred  and  twenty ^even,  seven 
hundred  and  thirty-eight  and  seven  hundred  and  forty- 
eight. 

So  much  of  section  one  of  chapter  eight  hundred  and 
twenty  as  amends  sections  six  and  seven  of  chapter  six 
hundred  and  ninety-two  of  the  laws  of  eighteen  hun- 
dred  and  sixty-six. 

All  of  diapters  eight  hundred  and  thirty-one  and 
eight  hundred  and  forty-five. 

46.  Of  tho  laws  of  eighteen  hundred  and  seventy : 
Chapters  twenty,  thlrty-seven  and  fifty-nine. 
Section  two  of  chapter  seventy-four. 

All  of  chapter  seventy-eight. 

Sections  one,  two  and  three  of  chapter  one  hundred 
and  fifty-one. 

All  of  chapters  one  hundred  and  seventy,  three  hun- 
dred and  fifty-nine,  three  hundred  and  ninety-four,  four 
hundred  and  sixty-seven,  seven  hundred  and  six  and 
seven  hundred  and  seventeen. 

47.  Of  tho  laws  of  eighteen  hundred  and  seventy- 
one: 

Chapters  two  hundred  and  nineteen,  three  hundred 
and  sixty-one,  four  hundred  and  fifteen  and  four  hun- 
dred ana  eighty -two. 
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Sections  one  to  seven,  both  inclusive,  of  diapter  four 
hundred  and  ninety  two. 

All  of  chapters  six  hundred  and  three,  seven  hundred 
and  ninety-nine  and  eight  hundred  and  thirty-four. 

Sections  seven  and  eight  of  chapter  eight  hundred 
and  fifty-nine. 

Ail  of  chapters  eight  hundred  and  seventy-four  and 
nine  hundred  and  thirty-slx. 

48.  Of  the  laws  of  eighteen  hundred  and  seventy- 
two: 

Chapters  twenty-six,  ninety-two  and  one  hundred  and 
sixty-one. 

All  of  chapter  four  hundred  and  thirty-eight,  except 
so  much  thereof  as  relates  to  criminal  courts,  or  to  dis- 
trict  courts  in  the  city  of  New- York. 

All  of  chapters  six  hundred  and  twenty-nine,  six 
hundred  and  eighty,  six  hundred  and  ninety-three  and 
seven  hundred  and  seventy-six. 

49.  Of  the  laws  of  eighteen  hundred  and  seventy- 
three: 

Sections  one  and  three  of  chapter  sixty-one,  as  the 
latter  section  is  amended  by  chapter  one  hundred  and 
seventy^ne  of  the  laws  of  eighteen  hundred  and 
seventy-four. 

All  of  chapters  seventy,  one  hundred  and  eighty-two, 
two  hundred  and  eleven  and  five  hundred  and  fifty-two. 

The  concluding  portion  of  section  one  of  chapter  five 
hundred  and  eigiity-three,  beginning  with  the  words, 
**  and  shall  have  the  same  remedies  to  recover." 

50.  Of  the  laws  of  eighteen  hundred  and  seventy- 
four; 

Chapters  nine,  fifty-four,  one  hundred  and  twenty* 
seven,  one  hundred  and  fifty-six,  two  hundred  and  fifty, 
eight,  two  hundred  and  sixty -seven  and  four  hundred 
and  thirty-seven. 

Section  thirty-eight  of  title  one,  and  all  of  title  two 
of  chapter  four  hundred  and  forty-six. 

All  of  chapter  four  hundred  and  fifty-six. 

All  of  section  one  of  chapter  four  hundred  and  sixty, 
except  the  last  section  thereof,  beginning  with  the  words, 
•*  every  Jurop  shall  receive." 

All  of  chapters  five  hundred  and  twenty-four  and  fire 
hundred  ana  forty-five. 
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51.  Of  the  laws  of  eighteen  handn»d  and  seventy- 
fire. 

ChapteiB  fortj«nine,  three  hundred  and  thirtv.fi re, 
lour  hundred  and  twent^^ight  and  fonr  handre'd  and 
fortj-two. 

All  of  chapter  four  hundred  and  seventy-nine,  except 
section  fiftj-four  thereof. 

All  of  chapters  Ave  hundred  and  nineteen,  six  hun- 
dred and  twentj-three,  six  hundred  and  twenty-five  and 
six  hundred  and  thirty. 

fi2.  Of  the  laws  of  eighteen  hundred  and  seventy-six : 

Chapters  one  hundred  and  eighteen  and  one  hundred 
and  thirty<^x. 

That  portion  of  section  five  of  chapter  one  hundred 
and  ninety-six,  as  amended  by  chapter  one  hundred  and 
ninety-twoof  the  laws  of  eighteen  hundred  and  seventy. 
seven,  which  follows  the  words  ''at  nine  o'clock  in  the 
forenoon." 

All  of  chapter  two  hundred  and  five. 

Section  two  of  chapter  two  hundred  and  sixty-seven. 

All  of  chapters  two  hundred  and  seventy^eight  and 
two  hundred  and  nlnety-nine. 

Sections  one  and  two  of  chapter  three  hundred  and 
thirty-eight. 

Sections  one,  three  and  four  of  chapter  four  hundred 
and  thirteen. 

All  of  chapters  four  hundred  and  twenty-six,  four 
hundred  and  thirty-one,  four  hundred  and  forty-two  and 
four  hundred  and  forty-nine. 

53.  Of  the  laws  of  eighteen  hundred  and  seven  ty- 


Chaptera  one  hundred  and  eighty-seven,  two  hundred 
and  six,  two  hundred  and  seventy-four  and  two  liundred 
and  eighty-five. 

54.  Of  the  laws  of  eighteen  hundred  and  seventy- 
eight: 

Chapters  thirty-three,  one  hundred  and  twenty -nine 
and  one  hundred  and  seventy-fivo. 

Sections  one,  two  and  five  of  chapter  one  hundred 
and  eiffhty-six. 

Section  two  of  chapter  two  hundred  and  ninety-eight. 

All  of  chapter  three  hundred  and  twenty-four. 

56.  So  much  of  every  provision  of  the  existing  laws. 
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not  previously  specified  la  this  section,  relating  to  fees 
or  other  compensation  of  an  officer  or  other  person,  as 
is  inconsistent  with,  or  the  subject-matter  whereof  is 
fully  provided  for  in  the  Code  of  Civil  Procedure, 
-whether  such  provision  has  been  heretofore  generally 
repealed  or  not. 

§  2.  The  repeal,  by  the  last  preceding  section  of  the 
Oo6.e  of  Procedure,  and  of  the  portions  of  the  Revised 
Statutes  therein  specified,  effects  also  the  repeal  of  all 
of  the  existing  laws  which  expressly  amend  the  said 
Code  of  Procedure  or  the  portions  of  the  Revised 
Statutes  BO  repealed,  by  adding  to,  or  otherwise  altering* 
the  text  thereof.  The  description  contained  in  tha  last 
preceding  section  of  statutes,  other  than  the  revised 
laws  of  eighteen  hundred  and  thirteen,  or  the  Revised 
Statutes,  refers  to  the  statutes  as  they  appear  in  the 
volumes  of  the  laws  of  each  session,  printed  and  pub- 
lished by  the  State  printer  until  the  year  eighteen  hun- 
dred and  forty -two,  and  after  that  year  under  the 
direction  of  the  secretary  of  State. 

§  8.  The  repeal  effected  by  the  first  section  of  this  act 
is  subject  to  tne  following  qualifications: 

1.  It  does  not  render  ineffectual,  or  otherwise  impair 
any  proceeding  in  an  action  or  a  special  proceeding  nad 
or  taken  pursuant  to  law  before  this  act  takes  effect; 
and  where  the  repeal  of  a  provision,  specified  in  that 
section,  would  render  ineffectual,  or  otherwise  impair, 
euch  a  proceeding,  that  provision  must  be  deemed  to 
remain  unrepealed^  for  the  purpose  of  avoiding  such  a 
result. 

2.  It  does  not  affect  any  other  lawful  act  done,  or 
right,  defence  or  limitation,  lawfully  accrued  or  estab- 
lished,  before  this  act  takes  effect ;  and  every  such 
right  or  act  remains  as  valid  and  effectual  as  if  this  act 
had  not  been  passed.  But  this  subdivision  does  not 
apply  to  a  case  provided  for  in  chapter  fourth  of  tho 
Code  of  Civil  Procedure. 

8.  It  does  not  affect  any  offence  committed,  or  penalty 
or  forfeiture  incurred,  before  this  act  takes  effect,  ex- 
cept that  the  proceedings  in  a  civil  action  or  special  pro- 
ceeding, brought  by  reason  thereof,  are  subject  to  the 
provisions  of  the  laws  in  force  after  this  act  takes  effect. 
4.  It  does  not  affect  the  jurisdiction,  power  or  au« 
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thority  of  any  eoart  or  ladf^e,  in  a  criminal  action  or  a 
eriminal  upecial  proceeding,  nor  does  it  affect  anj  f atare 
proceeding,  taken  according  to  the  existing  laws,  in  such 
an  action  or  spedal  proceeding,  except  as  otherwise 
prescribed  in  sabdivision  sixth  of  this  section,  or  im- 
plied in  chapter  twentj-seoond  of  the  Code  of  Civil 
Frocednre. 

5.  It  does  sot  affect  the  power  or  anthoritj  of  a  court 
other  than  the  supreme  court,  a  superior  city  court,  the 
marine  court  of  the  city  of  New-Tork,  or  a  county 
ooart,in  an  action  or  a  spedal  proceeding,  of  which  such 
a  court  retains  jurisdiction,  under  the  laws  in  force,  after 
tliis  act  takes  egect ;  nor  does  it  affect  any  future  pro- 
ceeding taken  pursuant  to  law,  in  such  an  action  or 
spedaf  proeeeding,  except  as  otherwise  implied  in  the 
Code  of  Civil  PrMsedure. 

6.  It  does  not  affect  the  power,  authority  or  jurisdic- 
tion of  the  county  court  respecting  ferries,  fisheries, 
turnpike  roads,  wrecks,  physidans,  £abitual  drunkards, 
the  removal  of  occupants  from  State  lands,  the  laying 
out  of  railroads  through  Indian  lands,  and  upon  appeal 
from  the  determination  of  commissioners  of  highways, 
and  all  other  powers  and  jurisdiction  spedally  conferrad 
hj  any  statute  remaining  unrepealed  after  this  act  takes 
effect  uxM>n  the  late  court  of  common  pleas  of  the  county 
or  the  county  court,  and  to  prescribe  the  manner  of  exer- 
dsing  such  jurisdiction,  ^ere  the  provisions  of  any 
statute  are  inconsistent  with  the  organization  of  the 
county  court. 

7.  It  does  not  affect  any  provision  of  the  existin^aws 
relating  to  the  district  courts  of  the  dty  of  Kew^Xork, 
or  costs  or  fees  or  proceedings  in,  or  appeals  from, 
those  courts,  or  the  appointment,  tenuro  of  office,  duty, 
or  compensation  of  stenographers  in  those  courts,  ex- 
cept so  far  as  the  subject  thereof  is  expressly  regulated 
or  provided  for  in  the  Code  of  Civil  Proceduro. 

8.  It  does  not  affect  the  right  of  a  prevailing  party  to 
recover  the  fees  of  referees  and  witnesses  and  his  other 
necessary  disbursements  upon  the  reference  of  a  claim 
against  a  decedent,  as  provided  in  those  portions  of  the 
Revised  Statutes  left  unrepealed  after  this  act  takes 
effect. 

9.  Except  as  otherwise  prescribed  in  section  two  of 
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this  act,  the  repeal  of  any  provision  of  tbo  existing 
laws,  which  has  been  amended  by  a  subsequent  pro- 
vision of  those  laws,  not  expressly  repealed  by  this  act, 
does  not  affect  the  subsequent  provision. 

10  The  repeal  of  any  provision  of  the  existing  laws 
does  not  revive  any  law  repealed  by  the  latter. 

11.  The  repeal  of  a  law  heretofore  repealed  is  not  to 
be  construed  as  a  declaration  or  implication  that  the  re- 
pealed law  has  been  in  force  at  any  time  subsequent  to 
the  former  repeal. 

13.  The  repeal  of  a  portion  of  a  law  is  not  to  be  oon- 
atrued  as  reviving  any  other  portion  of  that  law  which 
has  been  expressly  or  impliedly  repealed  by  a  law  sub- 
sequent! v  enacted. 

13.  Where  a  provision  of  the  existing  laws,  incor« 
porated  into,  or  adopted  or  otherwise  referred  to  in  any 
other  provision  of  the  existing  laws  remaining  in  force 
after  this  act  takes  effect,  is  repealed,  the  former  pio. 
vision,  nevertheless,  remains  in  force,  for  the  purpose 
for  wliich  it  is  so  referred  to,  and  for  no  other ;  except 
that  where  it  has  been  revised  in,  and  made  a  pari  of 
the  Code  of  Civil  Procedure,  the  reference  is  to  be  con- 
strued as  applying  to  the  appropriate  provisions  so 
revised. 

14.  The  repeal  of  any  of  the  existing  laws  creating 
or  otherwise  relating  to  an  office  or  employment  where 
the  same  or  a  corresponding  office  or  employment  is 
provided  for  or  recognized  in  the  Code  of  Civil  Proced- 
ure, or  in  any  other  of  the  existing  laws  remaining  un- 
repealed after  this  act  takes  effect,  does  not  create  a 
vacancy  therein,  nor  does  such  repeal,  except  as  other- 
wise prescribed  in  subdivision  fifty  .fifth  of  section  first 
of  this  act,  abolish,  diminish  or  otherwise  affect  the 
salary,  fees  or  other  compensation  of  the  incumbent,  or 
the  time  or  manner  of  the  payment  thereof,  or  the  fund 
out  of  which,  or  officer  by  whom  they  are  paid,  as  regu- 
lated by  the  laws  so  repealed,  or  the  laws  remaining  un- 
repealed ;  nor  does  this  act  affect  any  provision  of  the 
existing  laws,  which  requires,  in  the  dty  of  Kew-York^ 
a  party  filing  a  first  note  of  issuo  of  fact  in  the  supreme 
court  or  a  superior  city  court  to  pay  any  sum  to  the 
clerk  ;  or  which  relates  to  the  accounting  for,  applioft- 
tion  and  disposition  of,  the  sums  so  paid. 
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§  4«  The  term  "  existing  laws,"  as  used  in  this  act, 
designates  the  statutes  of  the  State  remaining  unre- 
pealed on  the  day  before  this  act  takes  effect. 

§  5.  This  act  shali  take  effect  on  the  first  day  of  Sep- 
tember, eigliteen  hundred  and  eighty. 
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LAWS  OP  1880.  CHAP.  622. 


AN  ACT 


BUPPLKMENTAL  TO  CHAPTER  ONE  HUNDRED  AN1> 
SEVENTY-EIGHT  OP  THE  liAWS  OP  EIGHTEEN  HUN- 
DRKD  AND  EIGHTY,  ENTITLED  "AN  ACT  8UPPLB- 
MENTAL  TO  THE  CODE  OF  CIVIL  PROCEDURE." 

Passed  May  31, 1880;  three-fifths  being  present. 

The  People  of  tlie  State  of  New-  York,  repreeehted  in 
Senate  and  Assembly,  do  enact  aefoUows : 

Section  1.  Chapter  ooe  hundred  and  seventy-eight 
of  the  laws  of  eighteen  hundred  and  eighty,  entitled 
"An  act  supplement*!  to  the  Code  of  Civil  Procedure," 
shall  not  be  printed  or  published  for  the  use  of  the 
State,  or  of  any  State  department  or  State  officer,  or 
otherwise  in  any  manner,  at  the  expense  of  the  State, 
except  in  the  volumes  containing  the  laws  of  this  session 
of  the  legislature,  to  be  printed  and  published  as  pre- 
scribed by  law  ;  nor  shall  it  be  printed  or  published  in 
any  newspaper,  at  the  expense  of  the  State,  or  of  any 
county,  but  the  same  and  the  sections  amended  by  said 
act,  and  also  any  other  acts  which  may  be  passed  at  this 
session,  amending  the  same,  shall  be  printed  and  pub- 
lished in  a  separate  volume  of  the  session  laws,  wnlch 
shall  contain  no  other  laws.  The  said  supplemental  act 
shall  be  separately  indexed  at  the  end  of  the  said  volume, 
but  the  other  act  or  acts  in  the  said  volume  shall  not  be 
indexed. 

§  2.  This  act  shall  take  effect  immediately,. 
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CERTIFICATE 


COMMISSIONERS  TO  REVISE  THE  STATUTES. 


STATE  OP  NEW  YORK,  •jb: 

We,  the  ondenigned,  the  commiBsionera  to  reviae  the 
atatates,  do  hereby  certify,  that  we  have  corrected  the 
text  of  the  act,  entitled,  '*Aii  act  relating  to  courts, 
officers  of  jastice,  and  civil  proceedings."  passed  June 
second,  eighteen  hundred  and  seventy-six,  as  directed 
in  the  eecond  section  of  the  act,  entitled,  '*  An  act  to 
amend  chapter  four  hundred  and  fortj-elght  of  the 
laws  of  eighteen  hundred  nnd  seventy-six,  entitled, '  An 
act  relating  to  courts,  officers  of  justice,  and  civil  pro- 
ceeding's,' and  to  provide  for  the  publication  of  the  act, 
as  amended,"  passed  June  fifth,  eighteen  hundred  and 
■evenlj-seven;  that  the  following  book  contains  the 
said  act, thus  corrected  and  amended  ;  and  that  the  said 
book  contains  the  correct  text  of  the  Code  of  Civil  Pro- 
eednre,  as  amended  and  completed  by  the  acts  of  th« 
legislature,  passed  since  its  enactment. 

Datbd  the  twenty-sixth  day  of  June,  in  the  yeai 
eighteen  hundred  and  seventy-seven. 

MONTGOMERY  H.  THROOP 
SULLIVAN  CAVBRNO. 
JAMES  EMOTT. 
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CERTIFICATE 


SECRETARY  OF  STATE. 


STATE  OF  NEW-YORK,  ) 

Office  of  the  Sbcretaut  of  State,  f    ' 

I,  Edoae  K.  Afgar,  Deputy  and  Acting  Secretary  of 
State,  do  hereby  oertify  that  the  following  book  oon- 
tains  a  correct  transcript  of  the  Oodb  of  Ciytl  Pro- 
cedure, passed  Jane 2, 1876,  as  amended  and  completed 
by  the  acts  of  the  legislature  passed  since  Its  enact- 
ment. 

Ih  witness  whereof,  I  hare  hereunto  set  my  slgw 
nature,  at  the  city  of  Albany,  this  twenty- 
second  day  of  August,  in  the  year  one  thou- 
sand eight  hundred  and  seventy-seven. 

EDGAR  K.  APGAR, 
Jkpuiif  and  AeHng  8e&retarjf  of  8taU. 
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SEW  REVISIOiX  OF  THE  STATUTES 

OF  THX 

STATE  OF  XEW  YORK. 


The  Code  of  Civil  Procedure. 


AN  ACT 

RELATING  TO  COURTS,  OFFICERS  OF  JUSTICE. 
AND  CIVIL  PROCEEDINGS. 

pjissxD  Jane  2,  U76;  tbree-flflhs  being  pre«enU 

The  People  of  the  Stale  of  New  Torh^  represented  in 
Senate  and  Afsemblt/,  do  enact  as  follows : 

CHAPTER  I. 

GENERAL  PROVISIONS  RELATING  TO  COURTS, 
AND  THE  MEMBERS  AND  OFFICERS  THERE- 
OF. 

TITLE  I. — Thb  courts  of  the  state  ;  theib  gene- 
ral POWERS  AND  attributes,  AND 
GENERAL  REGULATIONS  PERTAINING  TO 
THE  BKERCISE  THEREOF. 

TITLE  IL — Protisions   of  general   application, 

BIBLATINO    TO    THE    JUDGES,    AND    CER- 
TAIN CIPHER  OFFICERS  OF  THE  COURT*. 
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TITLE  I. 

The  courts  of  the  State  ;  their  general  poiMre  and  attrt^ 
buUe,  and  general  regulation  pertaining  to  &V  exer^ 
cise  thereof, 

AmtlGLE  1.  Enuineration  and  cla^stflcatton. 

2.  General  powera  an<l  attrlbut«s  of  the  oonrta. 

3.  MIscellaDcoas  provisions  relating  to  the  sittings  of  the  coarta. 

ARTICLE  FIRST. 

ENUMERATION  AND  CLASSIFICATION. 

Bia  1.  Courts. 

2.  Conrtii  of  record  enninerated. 

5.  Courts  not  of  record. 

4.  General  provision  as  to  Jurisdiction,  etc. 

§  1.  Oourte.  —  Tlie  courts  referred  to  in  this  act,  Rre 
enumerated  in  the  next  two  Bections. 
Designed  to  exclude  courta-martlal,  etc. 

§2.  [Amended,  1877.]  Ooorts  of  record  enumezatecL 
—Each  of  the  following  courts  of  the  State  is  a  court  of 
record: 

1.  The  court  for  the  trial  of  impeachmentB. 

2.  The  court  of  appeals. 

3.  The  supreme  court. 

4.  A  circuit  court  in  each  county. 

6.  A  court  of  oyer  and  terminer  in  each  coanty. 

6.  A  court  of  common  pleas  for  the  city  and  coantjr 

of  New- York. 

7.  The  superior  court  of  the  city  of  New-York.(l) 

8.  The  court  of  general  sessions  of  the  peace  in  and 

for  the  city  and  county  of  New- York. 
0.  The  superior  court  of  Buffalo. 

10.  The  city  court  of  Brooklyn. 

11.  The  city  court  of  Lonf -Island-City. 

12.  The  city  court  of  Yonlers. 

18.  A  county  court  in  each  county,  except  Kew- 
York.(2) 

14.  A  court  of  sessions  in  each  coanty,  except  New- 
York. 

16.  The  marine  court  of  the  city  of  New.York.(8) 

16.  The  mayor's  court  of  the  city  of  Hudson. 

17.  The  recorder's  court  of  the  city  of  IJtica. 
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18.  The  recorder's  ooart  oi  the  diy  of  Oswego. 
1».  The  justices'  court  of  the  city  of  Albaii7.(4) 
20.  A  surrogate's  court  in  each  oounty.(5) 


Co.  Prwu  part  off  9 ;  2  B.  L.«  1813. 1 8;  2  B.  S.  21B.  1}  4  «Qd  9:  L.  1M4. 
Jb. 319, 1 1;  lTiMS, eh. 374, {  \,  amM  L.  1349,  ch.  134 ;  3  B,  8.  2M,  » 1-A: 
L.  1831,  ch.  47,  BiKl  Acte  amending  Bame:  L.  1854,  ch.  96 ;  L.  1349.  ch.  125 ; 


L.  18S3.cfa.  213:  L.  li<71.  ch.  461,  {  4;  L.  1872,  ch.  627.  and  Id.,  ch.  866, 
II :  L.  1573,  ch.  61 :  JL  1874.  ch.  171 ;  L.  187S.  ch.  63^  (1)  People  v.  Green, 
J6  5.  T.  29Sl  (*D  BetU  e.  WIUiiimsaA  Barb.  25ft.  (3)  Bennet  v.  Moody, 
SHaB,  471 :  Wheaton  v.  Venowa,  23  Wend.  375;  Wataon  v.  Smith,  13  Id. 
R;  Leater  w.  Bedmond.  6  Hill.  590;  Carter  v.  Dallemore,  2  Sandf.  222; 
Hair  9.  Knapp.  5  N.  T.  65;  Porter  v.  Bronaon,  19  Abb.  236 ;  29  How.  292. 
/-.  «.  .     .._     ...  «__^    -.--    «  Bnahman,  1  Cow.  212; 

1  Sandf.  247; 

;  Sheldon  v. 

_--, , taon,  1  Duer,  696;  Matter  of  Wataon, 

8  Laoa.  408;  Stllwell  «.  Carpenter.  39  K.  T.  414:  Bodertgaa  v.  Savingi 
liBsdtackMi,  C3  Id.  «60 :  Wallace  v.  Swlnton,  64  Id.  188. 

§  3.  [Amended,  1877.]  Oouzts  not  of  record. — Each 
of  the  following  courts  of  the  State  is  a  court  not  of 
nooxd: 

1.  Courts  of  justices  of  the  peace  in  each  town,  and 
in  certain  cities  and  villages. 

2.  Courts  of  special  sessions  of  the  peace  in  each 
town,  and  in  certain  cities  and  Tillages. 

8.  The  district  courts  in  the  city  of  New- York. 

4.  The  police  courts  in  certain  cities  and  villages. 

5.  The  justices'  court  of  the  city  of  Troy. 

6.  The  municipal  court  of  the  city  of  Bochester. 

Od.  Proc,  {  9;  L.  1334,  ch.  271,  and  acts  amending  the  same  (8  B.  &.« 
•th  ed.,  417);  L.  1372,  cb.  129.  f  11 ;  L.  1376,  ch.  196. 

g  4i  [Amended,  1877.]  General  provision  as  to  juris- 
diction,  etc — Each  of  those  courts  shall  continue  to 
exercise  the  jurisdiction  and  powers  now  vested  in  it 
by  law,  according  to  the  course  and  practice  of  the 
court,  except  as  otherwise  prescribed  in  this  act. 

Co.  Proc  1 10.  and  part  of]  469. 

ARTICLE  SECOND. 

OBNIEBAL  FOWBBS  AHB  ATTBIBIJTES  OF  THB  COUBT& 

Sic.   3.  ThealttlnsBorconrtstobepiohlio. 

6.  Ooarta  not  to  alt  on  Sunday,  except  In  apedal 

7.  Oeneral  powers  of  courta  or  record. 

8.  Criminal  contempts  defined. 

9.  Paniahment  for  criminal  contempta. 
19.  tech  contempta  In  view  of  conrt ;  how  punished,  ete. 

of  con 


U.  BequUtea  of  commitment. 

12.  Preceding  aecUona  limited. 

13.  Indictment,  If  offence  la  IndlctaUe. 
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Bao.  14.  ContomptB  punishable  civilly. 

15.  No  panfthment  for  non-payment  of  interlocutory  costs. 

16.  1(1. ;  money  due  upon  a  contract. 

17.  Rules  of  courts  of  record,  how  made  and  reylsed. 
IS.  Rules  to  be  published. 

19.  Conrts  to  order  calendar  printed, 
ao.  Expense  to  be  a  county  charge. 
21.  Certain  papers  may  be  destroyed. 

23.  Writs,  etc.,  in  name  of  the  people,  and  in  BngUsh;  abbrevta^ 
tlons. 

23.  Id.;  teste  and  return. 

24.  Id.:  to  be  subscribed  or  Indorsed.    When  error,  etc.,  not  to 

vitiate. 

25.  No  diacontlnnance  by  reason  of  vacancy,  etc 

26.  In  New-Tork,  one  Judge  may  continue  prooeedlngs  commenced 

before  another. 

27.  Provisions  respecting  the  seals  of  courts. 

28.  Seals  of  counties. 

29.  What  Is  a  sufficient  sealing. 

30.  New  seals. 

§  5.  [Amended,  1879.]  Oourts  when  sittings  to  be 
private.  — The  Bittinga  of  every  court  within  this  State 
shall  be  public,  and  every  citizen  may  freely  attend  the  same, 
except  that  in  all  proceedings  and  trials  in  cases  for  divorce,  on 
account  of  adultery,  seduction,  abortiou,  rape,  assault  with  ia> 
tent  to  commit  rape,  criminal  conversation,  and  bastardy,  the 
court  may,  in  its  discretion,  exclude  therefrom  all  persous  who 
are  not  mrectly  intei*ested  therein,  excepting  jurors,  witnesses 
and  officers  of  the  court. 
2  R.  S.  274,  i  I  (3  R.  S..  5th  ed.,  465;  2  Edm.  2M). 

§  6.  Courts  not  to  sit  on  Sunday,  except  in  special 
cases. — A'CourtBhall  not  be  opened,  or  transact  any- 
business  on  Sunday,  except  to  receive  a  verdict  or  discharge  a 
jur}'.  An  adiournment  of  a  court  on  Saturday,  unless  niade 
after  a  cause  has  been  committed  to  a  jury,  must  be  to  some 
other  day  than  Sunday.  But  this  section  does  not  prevent  the 
exercise  of  the  jurisdiction  of  a  magistrate,  wliere  it  is  neces- 
sary to  preserve  the  peace,  or,  in  a  criminal  case,  to  arrest, 
commit  or  discharge  a  pereon  charged  with  an  offence. 

Id.,  87,  adding  the  words,  "commit  or  dlschanre",  In  the  last  line. 
Pulling  V.  People,  8  Barb.  884;  Vanderwerker  •.  People,  5  Wend.  5.W, 
Story  V.  BUtot,  8  Cow.  27;  Morris  v.  Crane,  4  Ch.  Sent  6 ;  Isaacs  r.  Beth 
Hftnio<lrnsh  Soclets',  I  Hilt. 469 :  OouUl  r.  Spencer,  5  Paige.  541 ;  Wright  r. 
JetViev,  5  Cow.  15;  Rob  r.  Moflat,  3  Johns.  257:  HoghtullnB  v.  Osbom. 
15  M.  119:  Roberts  V.  Bower.  5  Ilun,  558;  see  Langabler  v.  Railroad,  Iii 
Am.  Rep.  53<). 

§  7.  General  powers  of  courts  of  record.  —  A  court 
of  record  has  power : 

1.  To  issue  a  sabpoBna,  req.utriDg  the  attendance  of  a 
person  found  in  tlie  State,  to  testify  in  a  cause  pending 
m  that  court ;  subject,  liowever,  to  the  limit-ations  pre- 
scribed by  law,  with  respect  to  the  portion  of  the  State, 
in  which  the  process  of  a  local  court  of  record  may  bo 
served. 

2.  To  administer  an  oath  to  a  witness,  in  the  exercise 
of  the  powers  and  duties  of  the  court.  ^ 
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3.  To  devise  &nd  make  Dew  process  and  forms  of  pro- 
eeedingg,  necessary  to  carry  into  effect  the  powers  and 
jorisdiction  possessed  by  it. 

2&.S.2;6,il<3B.S.,5tbe<L,468;  3£din.287). 

§  8.  Criminal  contempts  defined.  —  A  co art  of  record 
has  power  to  punish  for  a  criminal  contempt,  a  person 
goilty  of  either  of  the  following  acts,  and  no  others  : 

1.  Di^jrderly,  contemptuous,  or  insolent  behavior, 
oommitted  during  its  sitting,  in  its  immediate  view  and 
pn-ssence,  and  direcCly  tending  to  interrupt  its  proceed- 
in|?s,orto  Impair  the  respect  due  to  its  authority.(l) 

2.  Breach  of  the  peace,  noise,  or  other  disturbance, 
directly  tending  to  interrupt  its  proceedings.       ^ 

3.  Wilfal  disobedience  to  its  lawful  mandate.(2) 

•1  Resistance  wilfully  offered  to  its  lawful  man- 
date.(;j) 

5.  Contamacions  and  unlawful  refusal  to  be  sworn  as 
a  witness;  or,  after  being  sworn,  to  answer  any^egal 
and  proper  interrogatory.(4) 

6  Publication  of  a  false,  or  grossly  inaccurate  report 
of  its  proceedings.  But  a  court  cannot  punish  as  a  con- 
tempt, the  publication  of  a  true,  full,  and  fair  report 
of  a  trial,  argument,  decision,  or  other  proceeding 
therein.  (5) 

Id.,  S  10.  (1)  People  V.  Kellr,  24  N.  Y.  74:  s.  c,  24  How.  3fi9:  affirming 
21  W-  64;  12  Abb.  1.V);  Thwlnjf  ».  Dennle.  Qulncy  (Ma«8.),  3.36;  U.  S.  v. 
Bro«rson,4  Cranch's  0.  C.  l-vi;  HUlr.  Cran.lall,  .^2  III.  70;  In  re  Cooper, 
»  Vt.  25A:  SUie».  Copp,  15  N.  H.  212;  see,  also.  7  Alb.  L.  J.  129  and  130; 
I  E!m.  R'-I'-ci  Cos-'s,  140:  Matter  of  Van  Hook,  3  City  Hall  Rec.  09; 
'  MaT»*-T  of  Si-'Ooner,  5  Id.  109:  2  li\sh  Cr.  L.,  {  252.  (2)  Mitchell's  Case,  13 
Abb.  Pr.  249;  Smllow  r.  Knox,  7  Abb.  Pr.  (N.  S.)411;  Matter  of  Stacy, 
Vj  John^.  32S.  (3)  S^  post,  }  14.  snbd. 3.  (4)  Bowen  v.  Hunter,  45  How. 
Wri;  7  Alb.  L.  J.  129;  Onderdonk  r.  Ranlett.  3  Hill,  32y;  Kiernan  v. 
Ab  .otl.  3  T.  A  C.  755;  a.  c,  1  Hun,  109;  Peoples.  Fancher,  4  T.  &  C.  467 ; 
•.  c.  2  Hun.  226:  Heard  r.  Pierce.  6  Cu<h.  3.1H;  People  v.  Kelly.  24  N.  Y. 
74  ;  s^  pocty  }  14,  jiubd.  5.  (5)  People  t.  Freer,  1  Cal.  394;  People  v. 
Corn-^^ton,  1  Duer,  512;  People  v.  Sturtevant,  9  M.  Y.  263:  People  v. 
K-«lv.  24  Id.  74;  affirming  12  Abb.  150,  21  How,  54 :  Fassett  v.  Vallisiadge, 
14  Al>b.  188 ;  see  People  v.  Wilson,  16  Am.  Eep.  52S,  and  cusea  cUcJ. 

;;  9.  Ponishment  for  criminal  contempts.  —  Punish- 
ment for  a  contempt,  specified  in  the  last  section,  may 
be  by  fine,  not  exceeding  two  hundred  and  fifty  dollars, 
or  by  imprisonment,  not  exceeding  thirty  days,  in  the 
jail  of  the  county  where  the  court  is  sitting,  or  both,  in 
the  discretion  of  the  court.  Where  a  person  is  com- 
mitted to  jail,  for  the  non-payment  of  such  a  fine,  he 
xnuBt  bo  discharged  at  the  expiration  of  thirty  days ; 
bat  where  he  is  also  committed  for  a  definite  time,  the 
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tUrty  days  mast  be  compated  from  the  expiration  of 
the  definite  time. 


2  B.  S.  276.  {  11.  Macy  «.  Jordan,  2  Denlo,  070;  People  «.  Spalding,  10 
Palre,  284;  People  «.  Fancher,  4  T.  A  C.  467 ;  a.  c.  2  Hun.  226;  Matter  of 
Wauon.  5  Lans.  466 :  Klngman^s  Case,  49  How.  4S4 ;  Matter  of  Jacobs,  Id. 
870:  People  v.  Sturtevant,  9  N.  T.  26»:  affirming  1  Dner,  A12;  Hull  «. 
L*SplaUnler.  5  Daly,  »4. 

§  10.  Such  contempts  in  view  of  ooort ;  how  pirn* 
ished,  eto.  —  Such  a  contempt,  committed  in  the  imme- 
diate view  and  presence  of  the  court,  may  be  punished 
sammarilj  ;(1)  when  not  so  committed,  the  party 
charged  must  be  notified  of  the  accusation,  and  have  a 
reasonable  time  to  make  a  defence.(2) 

Id,,  812.  (1)  People  ».  KeUy,  24  N.  T.  74;  People  •.  Wilson.  16  Am. 
Rep,  528;  7  Alb.  L.  J.  129.  (^)  People  v.  Oyer  and  Terminer,  27  How.  14 ; 
Ackroyd  v,  Ackroyd,  3  Daly,  38 :  Matter  of  Sniethurst,  2  Sandf.  724 ;  Pitt  *. 
DaTlflon,  37  N.  T.  235. 

8  11.  Requisites  of  commitment. — Where  a  person  is 
committed  for  such  a  contempt,  the  particular  circum- 
stances of  his  offence  must  be  set  forth  in  the  mandate 
of  commitment. 

Id., }  13.  Dewitt  V.  Dennis,  30  How.  131 ;  People  v.  Fancher.  4  T.  A  C 
467;  People  «.  Connors,  15  Abb.  N.  S.  430. 

§  12.  Preceding  sections  limited.  —  The  last  four  sec- 
tions do  not  extend  to  a  special  proceeding  to  punish  a 
person,  in  a  catse  specified  in  section  14  of  this  act. 
Id.,  3 14. 

§  13.  Indictment,  if  offence  is  indictable.  —  Punish- 
ment for  a  contempt,  as  prescribed  in  this  article,  does 
not  bar  an  indictment  for  the  same  offence  ;  but  where 
a  person  who  has  been  so  punished  is  convicted  on 
such  an  indictment,  the  court,  in  sentencing  him,  must 
take  into  consideration  the  previous  punishment. 

Id^  1 15. 

§  14.  Contempts  pimishable  civilly.  —  A  court  of 
record  has  power  to  punish,  by  fine  and  Imprisonment, 
or  either,  a  neglect  or  violation  of  duty,  or  other  m.is- 
conduct,  by  which  a  right  or  remedy  of  a  party  to  a  civil 
action  or  special  proceeding,  pending  in  the  court  maj 
be  defeated,  impaired,  impeded,  or  prejudiced,  in  either 
of  the  following  cases : 

1.  An  attorney ,(1)  counsellor,  clerk,  Bherifir,(2)  coro- 
ner, or  other  person,  in  any  manner  duly  selected  or 
appointed  to  perform  a  judicial  or  minlBterial  service. 
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for  a  misbelimTior  m  hiB  office  or  trast,  or  for  a  wilfa? 
neglect  or  violation  of  dutj  therein ;  or  for  disobedience 
to  a4awfiil  mandate  of  the  court,  or  of  a  judge  thereof, 
or  of  an  officer  authorised  to  perform  the  daties  of  such 
a  judge. 

2.  A  party  to  the  action  or  special  proceeding,  for 
patting  in  fictitious  bail  or  a  fictitious  surety,(3)  or  for  any 
deceit  or  abuse  of  a  mandate  or  proceeding  of  the 
eoart^4) 

8.  A  party  to  the  action  or  special  proceeding,  an  at- 
torney, eoansellor,  or  other  person,  for  the  non-payment 
of  a  Bom  of  money,  ordered  or  adjudged  by  the  court 
to  be  paid,  in  a  case  where  by  law  execution  cannot  be 
awarded  for  the  collection  of  such  sum  ;(5)  or  for  any 
other  disobedience  to  a  lawful  mandate  of  the  conrt.(6) 

4.  A  person,  for  assuming  to  be  an  attorney  or  coun- 
sellor, or  other  officer  of  the  court,  and  acting  as  such 
without  authority ;  for  rescuing  any  property  or  per- 
son in  the  custody  of  an  officer,  by  virtue  of  a  mandate 
of  the  court  ,-(7)  for  unlawfully  detaiuing,  or  fraudu- 
lently and  wilfully  preventing,  or  disabliug  from  attend- 
ing or  testifying,  a  witness,  or  a  party  to  the  action  or 
Bpecial  proceeding,  while  going  to,  remaining  at,  or  re- 
turning from,  the  sitting  where  it  is  noticed  for  trial  or 
hearing ;  and  for  any  other  unlawful  interference  witk 
the  proceedings  therein. (8) 

5.  A  person  subpoenaed  as  a  witness,  for  refusing  or 
neglecting  to  obey  the  subpoena,  or  to  attend,  or  to  be 
•worn,  or  to  answer  as  a  witness.(9) 

6.  A  person  duly  notified  to  attend  as  a  juror,  at  a 
term  of  the  court,  for  improperly  conversing  with  a 
P»rty  to  an  action  or  special  proceeding,  to  be  tried  at 
that  term,  or  with  any  other  person,  in  relation  to  the 
■aerjts  of  that  action  or  special  proceeding :  or  for  re- 
ceiving a  communication  from  any  person,  in  relation 
to  tbe  merits  of  such  an  action  or  S[)ecial  proceeding, 
without  immediately  disclosing  the  same  to  the  court.(lO) 

7.  An  inferior  magistrate,  or  a  judge  or  other  officer 
of  an  Inferior  court,  for  proceeding,  contrary  to  law,  in 
a  cause  or  matter,  which  has  been  removed  from  hia 
jurisdiction  to  the  court  inflicting  the  punishment ;  or 
for  disobedience  to  a  lawful  order  or  other  mandate  of 
the  latter  eourt.(ll) 

8.  In  any  other  case,  where  an  attachment  or  any  othes 
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proceeding  to  punisli  for  a  contempt,  has  been  asaally 
adopted  and  practiced  in  a  court  of  record,  to  enforce  a 
civil  remedy  of  a  party  to  an  action  or  special  proceed- 
ing in  that  court,  or  to  protect  the  right  of  a  party.(12) 

2  R.  8.  534,  Part  3,  ch.  8,  tIL  13,  {  I  (3  B.  8.,  5th  ed..  849;  2  Edm.  558). 


7  Rob.  609:  Hatch  v.  Fogerty,  10  Abb.  N.  8.  147 :  Goodenough  v.  Spen- 
cer, 46  How.  :M7;  Porter  v.  Parniley,  39  N.  Y.  Supr.  219;  Hammond  ». 
Pean,  6  T.  A  C.  337  ;  8.  c,  3  Hun.  636 ;  People  v.  Nevliw,  1  Hill,  154.  (»> 
People  V.  Stono,  10  Prtlu'e,  606;  People  v.  Bennett.  4  Id.  282;  People  r. 
Marsh,  2  Cow.  4<«3:  People  r.  Brown.  6  id.  41;  Brockway  r.  "Wilber,  5 
Johns.  306;  People  v.  Adams,  6  Hill,  256;  Anonymous,  23  Wend.  102;  3 
Blsh.  Or.  h.,\ZV>.  (3)  Hull  o.  L'Eplatlmer. 49  How.  .'MO.  (4)  Butterw 
worth  V.  Suu;g.  2  Johns.  Cus.  291 ;  Dins  r.  Merle,  2  Paige,  494.  (5)  Peopto 
T.  Benu«itt,  4  Paige,  2S2 ;  Gray  v.  Cook.  24  How.  432:  Beebe  v.  Kenyon,  S 
Hun.  73;  People  t»,  Bergen,  6  Id.  267;  Ijanslng  v.  Lansing,  4  Ijans.  377; 
i-cversins  41  How.  218;  Ford  ».  Ford,  id.  169;  8.  c,  10  Abb.  74;  Matter  of 
Kelly,  3  Hun.  0:jrt.  (6)  Su-llow  «.  Knox,  7  Abb.  Pr.  (N.  8.)  411 ;  Heerdt ». 
Wotmore,2  Kobt.6y7;  Hull  v.  Thomas, 3  Kdw.  236;  Conover  r.  Wood.* 
Abb.  84:  Bllllugs  p.  Carver,  54  Barb.  40;  Panton  v.  Zebley,  19  How.  384: 
Harris  tf.  CUrk,  10  id.  415:  People  v.  Albany,  etc.,  12  Abb.  171;  IiOnno- 
tlon;  Watson  r.  Fuller,  9  How.  425;  People  ».  Compton.l  Duer,  612; 
Mayor  r.  Conover,  6  Abb.  Pr.  241 ;  Llvlncston  v.  8w1ft,  23  How.  1 ;  HllU- 
kerr.  Hiithorne,  5  B<jsw.  710;  People  v.  Brower,  4  Paige,  405;  Ewingv. 
Johnson.  34  How.  2ii2;  Mayor r.  Conover,  5  Abb.  244;  Mayor  v.  N.  T., 
etc.,  64  K.  Y.  633;  Sutton  v.  Da\Ms,  Id,  633;  lU»rke  v.  Russel,  2  Lans.  342: 
Neal  V.  Osborne.  15  How.  81;  Wheeler  v.  Gilsey.  35  id.  139;  Potter  ». 
Low,  IG  id.  549;  Woolf  v.  Jacobs,  36  .Supr.  408.  (t)  People  ».  Church.  3 
Wend.  262;  Dlas  v.  Merle,  2  Paige,  494;  Rigss  w.  Whitney,  15  Abb.  J»88s 
O'Mahouey  v.  Belmont,  62  N.  Y.  133;  Nne  r.  Gibson,  7  Paige,  613:  Albany 
City  Bank  r.  Sch.'rmerhorn,  9  id.  372.  (8)  Bergh's  Case,  16  Abb.  N.  S.  aW: 
Bonestcel  i*.  Lyn  le,8  How.  226.  (9)  Kiernan  v.  Abbott,  1  Hun,  109;  a. 
6.,  3  T.  &  C.  75.>;  Bowen  v.  Hunter,  46  How.  193;  Bank  v.  Arthur.  3 
Sw.  I9t;  Thomas,  r.  Rlrcher  15  Abb.  N.  S.  342;  Heerdt  t>.  Wetmore,  2 
Boot.  «W;  Peoi)le  v.  Fancher,  4  T.  &  C.  467;  8.  c,  2  Hun.  226.  (10) 
Whan.  Cr.  L.,  }  343;  Offutt  ».  Parrott,  1  Cranch,  154;  Stote  v.  Doty. 
3  Vroom,  403.  (11)  De  Witt  ad$.  People,  3  Johns.  Cas.  568.  (18)  L'Am- 
oureux  r.  Crosby,  2  Paige,  422;  Dlas  v.  Merle,  id.  494;  Brockway  v.  Copp, 
Id.  579;  Matter  of  Heller,  3  id.  199;  Matter  of  Lynch,  6  id.  120;  Matter 
of  Hopper,  id.  489. 

§  15.  [Amended,  1S77.]  No  punishment  for  non- 
payment of  interlocutory  costs.  —  But  a  person  shall 
not  be  arrested  or  imprisoned,  for  the  non-payment  of 
costs,  awarded  otherwise  than  by  a  final  judgment,  or  a 
final  order,  made  in  a  special  proceeding  instituted  by 
State  writ,  except  where  an  attorney,  counsellor,  or  other 
officer  of  the  court,  is  ordered  to  pay  costs  for  miscon- 
duct as  sucli,  or  a  witness  is  ordered  to  pay  costs  on  an 
attachment  for  non-attendance. 

L.  1847,  ch.  390,  |  2  (3  R.  S.,5th  ed. ,  126 ;  4  Bdm.  630).  Matter  of  Kflly, 
•  T.  AC.  117;  s.  c.,3  Hun,  636;  Livingston  v.  Fitzgerald.  2  Barb.  S96: 
Lorton  r.  S<*anmn.  9  Paige,  609;  Gray  v.  Cook,  34  How.  432;  Hulsaver  v. 
Wiles,  11  id.  446;  Kearney's  case,  13  Abb.  459;  b.  c,  13  How.  191. 

^  16.  Id.  s  money  due  upon  a  oontraot.  —  Except  in 
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a  cue  where  it  is  otherwise  Bpecially  prencribed  by  law, 
a  perBon  shall  not  be  arrested  or  imprisoned  for  disobe- 
dieoce  to  a  jadgment  or  order,  requiring  the  payment 
of  money  due  apon  a  contract,  express  or  implied,  or  as 
damages  fur  Don-performance  of  a  contract. 
L.  ISl,  ch.  3(iO.  H  (3  K.  S. ,  »th  ed. .  126 ;  4  Edm.  465),  amM. 

^  17.  [Amended,  1877.]  Rules  of  courts  of  record, 
how  made  and  revised.  —  The  general  term  justices  of 
the  supreme  court,  and  the  chief  judges  of  the  superior 
dtr  court?,  must  meet  in  convention,  at  the  capiiol,  in 
ih«»  city  of  Albany,  on  the  first  Wednesday  of  October, 
1877,  and  every  second  year  thereafter.  The  conven- 
tion mast  establish  rules  of  practice,  not  inconsistent 
with  this  act,  which  shall  be  bindintr  upon  all  courts  of 
record,  except  the  court  for  the  trial  of  impeachments 
and  the  court  of  appeals.  A  majority  of  the  members 
of  the  convention  constitute  a  quorum.  The  rules  thus 
established  are  styled  in  this  act,  "  the  general  rules  of 
practice". 

L.  W'l,  ch.  4<W,  I  13  a  Bdm.  731).  amM.  Klce  v.  Ehele,  5ft  N.  Y. 
516;  •.  c.  44  How.  115;  Lak^y  ».  CojjsweH,  3  Code  R.  116;  MUler  v.  St«t- 
loe^.T  Boaw.  ft92;  s.  c,  22  How.  51S;  Clark  v.  Brookg,  26  Id.  285;  Ilave- 
mej-r  ».  Iiift-r^oH,  12  Abb.  N.  8.  .H)! ;  Ikittershall  c.  Davis,  23  How.  3S3; 
Matterof  li\-lt>g«ton,3t  N.  Y.  ibS\  l>  Walt's  Pr.  461. 

§  18.  Rales  to  be  published.  —  A  rule  thus  estab- 
lished, or  a  general  rule  or  order  of  the  court  of  ap- 
peals, does  not  take  effect,  until  it  has  been  published 
in  the  newspapA  published  at  Albany,  in  which  legal 
notices  are  required  by  law  to  be  published,  once  in 
each  week  for  three  successive  weeks. 

L.  1M7.  cli.  47Q.  1 4  (3  B.  S.,  &th  e/1.,  262 ;  4  lUm.  d82). 

$  19.  Courts  to  order  calendar  printed.  —  The  su- 
preme court,  a  superior  city  court,  or  a  county  court 
may,  from  time  to  time,  by  order,  require  the  clerk  to 
cause  to  be  printed  for  the  use  of  the  members  and 
officers  thereof,  the  necessary  copies  of  the  calendar  of 
causes,  prepared  for  a  term  of  the  tx)urt,  or,  in  the  su- 
preme eourt,  for  the  circuit  court.  But  this  section  does 
not  apply  to  the  city  and  county  of  New- York. 

L.  iaGS.ch.  M.  {  1  (4  Sdm.  M2),  am'd. 

§30.  Sxpense  to  be  a  county  charge.— The  ex- 
peiise  of  printing  the  copies  of  the  calendar  for  a  term, 
■ball  be  a  charge  upon  the  county  in  which  the  term  is 
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held  ;  and  mast  be  audited,  allowed,  and  paid,  bj  the 
board  of  supervisors  thereof,  in  like  manner  as  other 
contingent  county  charges. 

Id..  1 2. 

§  21.  Certain  papers  may  be  destroyed.  —  A  superior 
city  court  may,  from  time  to  time,  by  an  order  made  at 
general  term,  direct  the  clerk  of  the  court,  and  the  su- 
preme court,  at  general  term,  may,  by  a  like  order,  direct 
a  county  clerk,  to  destroy  any  of  the  following  papers^ 
now  filed,  or  hereafter  to  be  filed  in  his  office,  which  the 
court  deems  to  liave  become  useless,  to  wit :  pleadings, 
or  copies  of  pleadings  furnished  for  the  use  of  the 
court;  jury  panels;  returns  of  inferior  courts,  which 
have  been  embodied  in  judgment-records  or  judgment- 
rolls  ;  inn-keepers*  licenses,  ten  years  old  ;  and  returns 
of  election  district  canvassers,  twenty  years  old,  which 
have  been  copied,  pursuant  to  law.  into  books  preserved 
in  his  office.  But  this  provision  does  not  authorize  the 
destruction  of  a  judgment-roll,  or  a  paper  incorporated 
or  necessary  to  be  incorporated  into  a  judguient-roU, 
2^(.  S.  198,  {  17  (3  B.  S.,  5th  ed..  2ii2;  2  E/lm.  207),  modified. 

I  22.  Writs,  etc.,  in  name  of  the  people,  and  in  ZSng- 
lisn;  abbreviations.  —  Except  where  it  is  otherwise 
specially  prescribed  by  law,  a  writ  or  other  proceaa 
must  be  in  the  name  of  the  people  of  the  State,  and 
each  \vTit,  process,  record,  pleading  or  q|jher  proceeding 
in  a  court,  or  before  an  officer,  must  be  in  the  English 
language,  and,  unless  it  is  oral,  made  out  on  paper  or 
parchment,  in  a  fair  legible  character,  in  words  at  length, 
and  not  abbreviated.  But  the  proper  and  known  names 
of  process,  and  technical  words,  may  be  expressed  iu 
appropriate  language,  as  now  is,  and  heretofore  has 
been  customary ;  such  abbreviations  as  are  now  com- 
monly employed  in  the  English  language  may  be  used ; 
and  numbers  may  be  expressed  by  Arabic  figures,  or 
Roman  numerals,  in  the  customary  manner. 

2  R.  S.  275,  H 8  and  9  (3  R.  8.,Sth  ed.,  467 ;  2  £dm.  285),  consolidated. 

§  23.  Id. ;  teste  and  return.  —  A  writ  or  other  process, 
issued  out  of  a  court  of  record,  must  be  tested,  except 
where  it  is  otherwise  specially  prescribed  by  law,  in 
the  name  of  a  judge  of  the  court,  on  any  day  ;  must  be 
returnable  within  the  time  prescribed  by  law  ;  or,  if  ao 
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time  is  preflcribed  bj  law,  within  the  time  fixed  hy  the 
coart,ftnd  therein  specified  for  that  purpose  ;  and  when 
letamable,  must,  together  with  the  return  thereto,  be 
filed  with  ihe  clerk,  unless  otherwise  specially  pre- 
scribed by  law. 

2  B.  8.  379. 1  9;  L.  1847.  ch.  290.  |  57 ;  L.  »M7,  ch.  470.  }  43.  Bunn  v. 
Thonua«2  Johns.  190:  Bark  v.  Barnard.  4  \<l.  309:  Jackson  0.  Orane,  i 
Cow.  M:  Crmmer  «.  Van  A-lstyne.  9  Johns.  386;  Anoiiymoas,  16  id.  1; 
Stoan  9.  Wattles,  13  Id.  158;  Sullivan  v.  Alexander.  \6  Id.  3;  Lynch  v. 
Vecbaslci'  Bank,  13  Id.  127:  Ha3'ward  v.  Hoyt,  9  Wend.  4^4;  Gris- 
woU  V.  gcdgwick,  6  Cow.  4M;  Ben&ud  «.  O'Brien.  35  N.  Y.  99. 

§  2^  Id.;  to  be  subscribed  or  indorsed ;  when  error, 
6ft&,  not  to  vitiate. — A  writ  or  other  process,  issued  out 
of  a  court  of  record,  must,  before  the  delivery  thereof 
to  an  officer  to  be  executed,  be  subscribed  or  indorsed 
with  the  name  of  the  officer  by  whom,  or  by  whose  di- 
rection it  was  granted,  or  the  attorney  for  the  party,  or 
the  person  at  whose  instance  it  was  issued.  A  writ  or 
other  process  thus  subscribed  or  indorsed,  is  not  void 
or  voidable,  by  reason  of  having  no  seal  or  a  wrong  seal 
thereon,  or  of  any  mistake  or  omission  iu  the  teste 
thereof,  or  in  the  name  of  the  clerk,  unless  it  was  is- 
sued by  special  order  of  the  court. 

Id.  MUIett «.  Baker.  42  Barb.  215;  AnonTmous,  16  Johns.  1 ;  ChnrchiU 
V.  iUrah.  2  Abb.  319;  Jackson  v.  Brown,  4  Dow.  55U:  People  v.  Dunning, 
J  Wefid.  16. 

§  25.  [Amended,  1877.]  No  discontinuance  by  rea- 
son of  vacancy,  etc.  —  An  action  or  special  proceeding, 
civil  or  criminal,  in  a  court  of  record,  is  not  discontinued 
by  a  vacancy  or  change  in  the  judges  of  the  court,  or 
by  the  re-election  or  re-appointment  .of  a  judge ;  but  it 
must  be  continued, heard  and  determined,  by  tlie  court, 
as  constituted  at  the  time  of  the  hearing  or  determina- 
tion. After  a  judge  is  out  of  office,  be  may  settle  a  cas\j 
or  exceptions,  or  make  any  return  of  proceedings,  had 
before  liim  while  he  was  in  office,  and  may  be  com- 
pelled so  to  do,  by  the  court  in  which  the  action  or 
special  proceeding  is  pending. 

JB.  8.  277.12. 

§  26.  In  New-Tork,  one  judge  may  continue  pro- 
oeedfngs  commenced  before  another.  —  In  the  city  and 
county  of  New-York,  a  special  proceeding  instituted  be- 
fore a  judge  of  a  court  of  record,  or  a  proceeding  com- 
menced before  a  judge  of  the  court,  out  of  court,  in  an 
Bctioa  or  special  proceeding  pending  in  a  court  of  rec 
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ord,  maj  be  contiBued  from  tifiie  to  time,  before  one 
or  more  other  judges  of  the  same  coart,  with  like  effect, 
as  if  it  had  been  instituted  or  commenced  before  the 
judge,  who  last  hears  the  same. 

Co.  Proc. ,  part  of  1 27.    Dresser  v.  Van  Pelt,  15  How.  19. 

§  27.  Frovuloiui  respecting  the  seals  of  couxts. — 

The  seal  of  the  court  of  appeals,  and  of  each  other 
court  of  record  in  the  State,  now  in  use,  shall  continue 
to  be  the  seal  of  the  court  in  which  it  is  in  use :  and 
the  seal  kept  by  the  county  clerk  of  each  county,  shall 
continue  to  be  the  seal  of  the  supreme  court,  of  the 
circuit  court,  of  the  court  of  oyer  and  terminer,  in  that 
county,  and,  except  in  the  city  and  county  of  New-York, 
of  the  county  court  and  court  of  sessions,  in  that  county. 
The  seal  of  the  surrogate  of  each  county  shall  continue 
to  be  the  seal  of  the  surrogate's  court  of  that  county, 
and  must  be  used  as  such  by  an  officer,  who  discharges 
the  duties  of  the  surrogate.  A  description  of  each  of  the 
seals,  specified  in  this  section,  must  be  deposited  and 
recorded  in  the  office  of  tho  secretary  of  State,  unless 
it  has  already  been  done ;  and  must  remain  of  record. 

L.  1847,  ch.  2S0. 3  72,  am'd. 

^  28.  Seals  of  counties.  —  The  seal  kept  by  a  county 
clerk,  as  prescribed  in  the  last  section,  shall  continue 
to  be  the  seal  of  the  county,  and  must  be  used  by  him 
where  he  is  required  to  use  an  official  i^mil. 

L.  1847,  ch.  470.  }  36. 

^  29.  What  is  a  sufficient  sealing. —  The  seal  of  a 

court  may  be  affixed,  by  making  an  impression  directly 

'  apon  the  paper. 

?Ji.  S.  J?76;  see,  also,  2  R.  8.  404, 1 61.  Farmers,  etc.,  Bank  r.  Haight, 
.3  HHl,  4tf3 :  Bank  «.  Gray,  2  td.  227 ;  Ross  v.  Bedell,  5  Duer,  462;  Leavttt  v. 
Blatchfool,  17  N.  Y.  S21. 

§  30.  New  seals.  —  When  the  seal  of  a  court  is  so 
injured,  that  it  cannot  be  conveniently  used,  the  court 
must  cause  it  to  be  destroyed  ;  and  when  the  seal  of  a 
court  is  lost  or  destroyed,  the  court  must  cause  a  new 
seal  to  be  made,  similar  in  all  respects  to  the  former 
seal,  which  shall  become  the  seal  of  the  court.  The 
expense  of  a  new  seal  for  a  county  clerk,  a  surrogate's 
oourt,  or  a  local  court  in  a  city,  must  be  paid  as  part  of 
the  contingent  expenses  of  the  county  or  of  the  court, 
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as  the  ctse  requires.    The  expense  of  a  new'  seal  for 
an/  other  court  oiQst  he  paid  from  the  State  treasury. 
SR.&S7.|7.aiii'd. 

ARTICLE  THIRD. 

mSCBLLiUraOTTS  FROYI8ION8  SKLATIKe  TO  THE  BTTTINes 
OF  THB  00I7BTB. 

fiae-  O.  Booma,  foeU  etc.,  how  forniBhed. 

JBL  Ho  Dqnofra,  etc.,  to  be  sold  in  conrt-house. 

8.  Penalty. 

9i.  AiUoamment  of  conrt  to  a  fature  day. 

39.  AiQoqmmePt  of  term.  Judge  not  api>eai1nK. 
3f.  When  conrt  to  be  adjourned  to  a  daj  certain* 
a.  Cauaes  tried  elMVhere  than  at  conrt-house. 

8B.  GoTemor  may  change  place  for  holding  courts  of  record. 

9.  gnch  appointment,  etc.,  to  be  recorded  and  published. 

40.  Judge  may  change  place  for  holding  court  of  record. 

41.  Actual  session  may  he  adjourned  to  another  place. 

43.  Place  for  holding  courts  In  city  of  New-Yorii,  how  changed. 

43.  When  court-honse  .Is  .unfit  to  hold  court,  another  place  to  be 

appointed. 

44.  No  action  or  special  proceeding  abated,  etc.,  by  failure  or  ad- 

journment of  court. 
46.  Trial  once  commenced  may  be  continued  beyond  term. 

§  31.  Rooms,  foel,  eto.,  how  furnished.  —  Except 
where  other  provision  is  made  therefor  by  law,  the 
board  of  supervisors  of  each  county  must  provide  each 
court  of  record,  appointed  to  be  held  therein,  with  proper 
and  convenient  rooms  and  furniture,  together  with  at- 
tendants, fuel,  lights,  and  stationery,  suitable  and  suffi- 
cient for  the  transaction  of  its  business.  It'  the  super- 
visors neglect  so  to  do,  the  court  may  order  the  sheriff 
to  make  the  requisite  provision ;  and  the  expense  in- 
carred  by  him  in  carrying  the  order  into  eflFect,  when 
certified  by  the  court,  is  a  county  charge. 

Co.  Proc.,  H  i^  38,  and  Al,  conaoUdated. 

§  32.  [Amended,  1877.]  No  liquors,  etc.,  to  be  sold 
in  oonri-house.  —  Strong,  spirituous,  or  fermented  li- 
quor, or  wine,  shall  not,  on  any  pretence  whatever,  be 
sold  within  a  building  established  as  a  court-house  for 
holding  courts  of  record,  while  such  a  court  is  sitting 
therein. 

3E.8.291. 

g  33.  Penalty — A  person  violating  the  last  section 
is  g^lty  of  a  misdemeanor. 
Id..|». 
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§  34.  A^Joumment  of  court  to  a  fdiure^  day. — A 
general,  special,  or  trial  term  of  a  court  of  recoid  may 
be  adjourned,  from  day  to  day,  or  to  a  specified  future 
day,  by  an  entry  in  the  minutes.  Jurors  may  be  drawn 
for,  and  notified  to  attend  a  term  so  adjourned,  and 
causes  may  be  noticed  for  trial  thereat,  as  if  it  was  held 
by  original  appointment.  Any  judg^  of  the  court  may 
so  adjourn  a  term  thereof,  in  the  absence  of  a  sufficient 
number  of  judges  to  hold  the  term. 

llo.  Proc,  third  sentence  of  {  24  ain*d.    Fisher  v.  Hepbnrn,  48  N.  T.  41. 

g  36.  [Amended,  1877.1  A^Ioumment  of  term,  Jndgo 
Aot  appearing.  —  If  a  judge,  authorized  to  hold  a  term 
of  a  court,  does  not  come  to  the  place  where  the  term  is 
appointed  to  be  held,  before  four  o'clock  in  the  after- 
noon of  the  day  so  appointed,  the  sheriff  or  clerk  muBt 
then  open  the  term,  and  forthwith  adjourn  it  to  nine 
o'clock  in  the  morning  of  the  next  day.  If  such  a  judge 
attends  by  four  o'clock  in  the  afternoon  of  the  second 
day,  he  must  open  the  term ;  otherwise  the  sheriff  or 
the  clerk  must  adjourn  it  without  day. 
2  B.  S.  197,  i  6 ;  and  id.,  U 19, 20  and  21,  consolidated  and  amM. 

g  36.  [Added,  1877.1  When  a  court  to  be  adjourned 
to  a  day  certain.  —  If,  oefore  four  o'clock  of  the  second 
day,  the  sheriff  or  the  clerk  receives  from  a  judge,  au- 
thorized to  hold  the  term,  a  written  direction  to  adjourn 
the  term  to  a  future  day  certain,  he  must  adjourn  it  ac- 
cordingly, instead  of  adjourning  it  as  prescribed  in  the 
last  section.  The  direction  must  be  entered  in  the  min- 
utes as  an  order. 
New. 

g  37.  Oauses  tried  elsewhere  than  at  oourt-house.  — 
The  parties  to  an  action  or  special  proceeding,  pending 
in  a  court  of  record,  may,  with  the  consent  of  the  judge 
who  is  to  try  or  hear  it,  without  a  jury,  stipulate  in 
writing,  that  it  shall  be  tried  or  heard  and  determined, 
elsewhere  than  at  the  court-house.  The  stipulation 
must  specify  the  place  of  trial  or  hearing,  and  must  be 
filed  in  the  office  of  the  clerk ;  and  the  trial  or  hearing 
must  be  brought  on  upon  the  usual  notice,  unless 
otherwise  provided  in  the  stipulation. 
L.  ia«7,  ch.  470, 1 41.    Kelly  v.  Thajer,  84  How.  168. 

§  38.    Gk>vemor   may  change   place   for  holding 
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ocnirU  of  record.  —  If  the  governor  deems  it  requiaite. 
bj  reason  of  war,  peBtIlenoe»  or  other  public  calamity, 
or  the  danger  thereof ,  that  the  next  ensuing  term,  oi 
the  next  ensuing  adjourned  sitting,  of  the  court  of  ap- 
peals, or  that  the  next  ensuing  term  of  anj  other  court 
of  record,  appointed  to  be  held  elsewhere  than  in  the 
city  of  New- York,  should  be  held  at  a  place,  other  than 
that  where  it  is  appointed  to  be  held,  he  may,  by  proc- 
lamation, appoint  a  different  place  within  its  district, 
for  the  holding  thereof:  and  at  any  time  thereafter  he 
may  revoke  the  appointment,  and  appoint  another 
place,  or  leave  the  term  to  be  held  at  the  place  where 
it  would  have  been  held,  but  for  his  appointment. 

3  R.  8.290,187. 

^  39.  Such  appointment,  etc.,  to  be  recorded  and 
pobliahed.  —  Such  an  appointment  or  revocation  must 
be  under  the  hand  of  the  governor,  and  filed  in  the 
office  of  the  secretary  of  State ;  it  must  be  published 
in  such  newspapers  and  for  such  time,  as  the  governor 
directs;  and  the  expense  of  the  publication  must  be 
paid  out  of  the  State  treasury. 

Id,,  {  88. 

g  40.  Judge  may  change  place  for  holding  court  of 
record.  —  If  a  malignant,  contagious,  or  epidemic  dis- 
ease exists  at  the  place,  where  a  term  of  a  court  of  rec- 
ord is  appointed  to  be  held,  and  tlie  governor  has  not 
appointed,  under  the  last  two  sections,  another  place  to 
hold  the  same,  the  judge,  or,  if  lli»»ro  are  two  or  more, 
the  chief  or  presiding  judge,  d^'i^igiiated  to  hold  the 
term,  may,  by  order,  direct  the  term  to  be  held  at 
another  place,  designated  by  him,  within  the  district 
for  which  it  is  to  be  held.  The  order  must  be  forth- 
with filed,  in  the  office  of  the  clerk  of  the  county  where 
the  term  was  to  be  held,  and  published  in  such  news- 
papers, and  for  such  a  time,  as  the  judge  directs  therein; 
and  thereafter  the  governor  shall  not  appoint  another 
place,  for  holding  that  term. 

1a.  I8R6.  ch.  174. 1 1  (6  Edm.  703). 

g  41.  Actual  session « may  be  adjourned  to  another 
place.  —  If,  during  the  actual  session  of  a  term  of  a 
court  of  record,  the  judge,  or  a  majority  of  the  judges, 
holding  the  same,  deem  it  inexpedient,  by  reason  of 
war,  pestilence  or  other  public  calamity,  or  the  danger 
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thereof,  or  for  want  of  suitable  accommodation,  that 
the  term  should  be  continued  at  the  place  where  it  is 
then  being  held,  the  court  may,  by  order,  adjourn  the 
term,  to  be  held  at  any  other  time  and  place  within  its 
district.  Notice  of  such  an  adjournment  must  be  giveiiy 
as  the  court  directs  by  the  order. 

L.  1833.  ch.  159,  first  clause  of  }  5  (4  Edm.  532) ;  and  L.  1866,  ch.  174.  | 
2  (6  Bdm.  705) :  cODSoUdated  and  amM. 

§  42.  Place  for  holding  courts  in  city  of  New-Tork, 
how  changed.  —  The  mayor,  or,  in  case  of  his  absence, 
.or  other  disability,  the  recorder  of  the  city  of  New- 
York,  may,  by  proclamation,  direct  that  the  next  ensu- 
ing term  of  any  court,  other  than  the  court  of  appeals, 
appointed  to  be  held  in  that  city,  shall  be  held  in  any 
building,  within  the  city  of  New- York,  other  than  the 
building  where  the  same  is  regularly  to  be  held,  if,  in 
his  opinion,  war,  pestilence,  or  other  public  calamity, 
or  the  danger  thereof,  or  the  destruction  or  injury  of 
the  building,  or  the  want  of  suitable  accommodation, 
renders  it  necessary  that  some  other  place  should  be 
selected.  The  proclamation  must  be  published  in  two 
or  more  daily  newspapers,  published  in  the  city  of 
New- York. 

2  R.  S.  290,  K  89  and  90,  consolidated. 

§  43.  When  court-houBe  is  unfit  to  hold  court,  an- 
other place  to  be  appointed.  —  If  the  building  estab 
lished  as  a  court-house  in  any  other  county  is  destroyed, 
or  is,  for  any  cause,  unsafe,  inconvenient,  or  unfit  for 
holding  court  therein,  the  county  judge  of  the  county 
may,  by  an  order  filed  in  the  office  of  the  clerk  of  the 
county,  appoint  another  building  in  the  vicinity  for  tem- 
porarily holding  courts.  The  building  so  appointed  be- 
comes the  court-house  of  the  county,  for  the  time  being ; 
and  business  transacted  therein  has  the  same  effect,  as 
if  it  was  transacted  at  the  usual  place. 
Id. ,  U  93  and  94,  consolidated. 

§  44.  No  action  or  special  proceeding  abated,  etc., 
by  failure  or  ac^oumment  of  court  —  When  a  term  of* 
court  fails  or  is  adjourned,  or  the  time  or  place  of  hold- 
ing the  same  is  changed,  as  prescribed  in  this  chapter, 
an  action,  special  proceeding,  writ,  process,  recognizance, 

*  The  word  "a**  omitted  by  error  in  engroaelng. 
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Of  other  proceeding,  civil  or  criminal,  retaruable,  or  to 
be  heard  or  tried,  at  that  term,  is  not  abated,  discon- 
tmaed,  or  rendered  void  thereby  ;  but  all  persons  are 
bound  to  appear,  and  all  proceedings  must  be  had,  at 
the  time  and  place  to  which  the  term  is  adjourned  or 
changed,  pr,  if  it  fails,  at  the  next  term,  with  like  effect 
as  if  the  term  was  held,  as  originally  appointed. 

2&.  8.  2M,|22:  2B.  S.  277.  H3,  Sand  0;  2B.  S.  291,  |91:  L.  1833.  ch. 
15».  )  3  (4  E.lm.  &32) :  L.  1847,  ch.  280,  |  2s  U  li^m-  ^0;  L.  Ifi66.  ch.  17i, 
i  3  (d  Earn.  706). 

§  46.   Trial    once  commenced  may  be  continued 

b^ond  term. —  Where  the  trial  or  hearing  of  an  issue 

of  fact,  joined  in  an  action  or  special  proceeding,  civil 

or  rrimiual,  has  been  commenced  at  a  term  of  a  court 

of  record,  it  may,  notwithstanding  the  expiration  of  the 

Ume  appointed  for  the  term  to  continue,  be  continued 

to  the  completion  thereof;  including,  if  the  cause  is 

tried  by  a  jury,  all  proceedings  taken  therein  until  the 

actual  'discharge  of  the  jury ;  or,  if  it  is  tried  by  the 

court  without  a  Jury,  until  it  is  finally  submitted  for  a 

decision  upon  the  merits. 

L.  l-CS,  ch.  3.  |lr  am'd.  This  section  will  supersede  L.  Wlfi.  ch. 
2:  Ar.a  L.  U^jS,  ch.  2US, }  1  (5  £dm.  218).  Lowonberg  e.  The  Puuple,  27 
X.  I   3JS;  *.  C..26  liow.  2J2;  Ferris  v.  People,  31  Id.  140. 


TITLE  II. 

ProffUtionM  of  general  application,  relat'^g  to  the  judgeh, 
and  certain  other  officer*  of  iJie  courts. 

MtenetMl,  General  powers,  dnttes,  IlabllUles  and  disabilities  of  JndgM, 
and  ofAcera  acting  Judicially. 
2.  Attorney  and  conusellon  at  law. 

S.  General  provisions  concernlnK  certain  ministerial  offlcen, 
connected  with  the  administration  of  Justice:  and  special 
proTisions  concerning  officers  of  that  descrlpUon,  attached 
to  two  or  more  courts. 

ARTICLE  FIRST. 

OKHKRAL  FOWBBS,  DUTIES,  LIABIIilTIES,  AKD  DIBABIIi- 
ITXBB  07  JUD6S8  AKD  DFFICBR8  ACTn^G  JUDICIALLY. 

Bm.  4ft.  Judge  not  to  alt  wbers  he  is  a  party,  eto.,  or  has  not  heard 
argument. 
47.  Judge  not  to  be  Interested  in  ooata. 
41.  DIaabUlty  of  Judge  In  certain  appeals. 
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8m.  49.  Judge  or  Judge's  partner  not  to  practice  In  his  court. 

50.  Judge's  partner  or  clerk  not  to  practice  before  him ;  Judge  not 

to  practice  In  a  cause  which  has  been  before  blm. 

51.  Judge  not  to  take  fees  for  advice  in  certain  cases. 

52.  Substitution  of  one  officer  for  another  in  special  proceeding. 
63.  Proceedings  before  substituted  officer. 

M.  Judge  to  file  certificate  of  age,  etc. 

g  46.  Judge  not  to  ait  where  he  is  a  party,  eto^  or 
haji  not  heard  argument.  —  A  judge  shall  not  sit  as 
such  in,  or  take  anj  part  in  the  decision  of,  a  cause  or 
matter  to  which,  he  is  a  party,  or  in  which  he  has  been 
attorney  or  counsel,  or  in  which  he  is  interested,  or  in 
which  he  would  be  excluded  from  being  a  juror,  by  rea- 
son of  consanguinity  or  aflSnity  to  either  of  the  par- 
ties.(l)  A  judge,  other  than  a  judge  of  the  court  ol 
appeals,  shall  not  decide  or  take  part  in  the  decision  of 
a  question,  which  was  argued  orally  in  the  court,  when 
he  was  not  present  and  sitting  therein  as  a  judge.(2) 

2  R.  S.  27.%  5  2;  L.  Iftl7,  ch.  2-<f),  |  si  (4  Edra.  580) ;  L.  1850.  ch.  41,  {  2  (4 
Rini.  3y);  <iDiisoHdated.  (1>  Font-  i?.  Stiles,  67  N.  Y.  3«»9;  Chambers  v. 
Clearwater,  1  Abb.  Ct.  App.  Dec.  3i  1 ;  Oakley  v.  AsnluwalKS  N.  Y.  647 ;  see 
Footp.  Morgan,!  Hill,  6M;  Cain  r.  Ingham,  7  Cow.  478,  aud  note;  Ed- 
wards V.  Kussel.  21  VVeiKl.  63;  P.  oplo  v.  Wheeler,  21  N.  Y.  82;  Palmer 
V.  Lawrence,  r>  id.  ZS^J:  People  r.  Edmonds,  15  Barb.  d?9;  Brown  •. 
Brown.  2  E.  D.  Smith,  1S3;  Oarniin  v.  Newell,  1  Denlo.  25;  Hlgbe  r. 
Leonanl.ld.  l.^i:  Post  t?.  Black,  .'jM.  66;  Washington  Ins.  Co.  ».  Price, 
llopk.  Oh.  1 ;  N.  Y.  &  N.  U.  K.  i;.  Co.  v.  Schuyler,  28  How.  187;  see 
Hail  o.  Thayer,  7  Am,  Itep.  f.l?.;  M'Laren  v.  Charrier,  6  Paige,  630. 
(2)  Corning  c.  ^losson,  16  N.  Y.  :'94 ;  Chamberlain  v.  Dempsey,  36  Id. 
144  ;  P:irrott  r.  Knlckf-rbocker  Ic^  '  o^  1  Sw.  533;  8.  c,  38  How.  508;  Peo- 
pl-  r.  «^^-nvr.  r->  V    V,  "-;   -^^--r''-  ".  T.  AC.  43». 

§  47.  Judge  not  to  be  interested  in  costs.  —  A  judge 
shall  not,  directly  or  indirectly,  be  interested  in  the 
costs  of  an  action  or  special  proceeding,  brought  before 
him,  or  in  a  court  of  which  he  is,  or  is  entitled  to  act  as 
a  member,  except  an  action  or  a  special  proceeding  to 
which  he  is  a  party,  or  in  which  he  is  interested. 

2  R.  8.  275,  Part  3,  ch.  3.  tit.  1,  part  of  1 5. 

§  48.  Disability  of  Judge  in  certain  appeals. — Where 
an  appeal  has  been  taken  to  a  court  of  sessions,  in 
which  a  town  in  the  county  is  interested,  a  justice  of 
the  peace,  who  is  a  resident  of  that  town,  shall  not  sit 
as  a  justice  of  sessions,  upon  the  hearing  of  the  appeal. 
Except  as  specified  in  this  section,  a  judge  of  a  court  of 
record  is  not  disqualified,  from  .hearing  or  deciding  an 
action  or  special  proceeding,  matter,  or  question,  by 
reason  of  his  being  a  resident  or  a  tax-payer  of  a  town, 
village,  city,  or  county,  interested  therein. 

S  B.  S.  210, }  10,  amM. 
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§  49.  Judge  or  Judge's  partner  not  to  practice  in  hia 
ooort. — A  jadge  shall  not  practice  or  act  as  an  attorney 
or  eoansellor,  in  a  court  of  which  he  ia,  or  is  entitled  to 
act  as  a  member,  or  in  a  case  originating  in  that  coart.(l) 
A  law  partner  ot,  or  person  connected  In  law  husi- 
aeas  with  a  judge,  shall  not  practice  or  act  as  an 
attomej  or  oounsellor,  in  a  court,  of  which  the  judge 
IB,  or  is  entitled  to  act  as  a  member,  or  in  a  cause  origi- 
nating in  that  court ;  except  where  the  latter  is  a  mem- 
ber of  a  court,  ex-officio,  and  does  not  officiate  or  take 
part,  as  a  member  of  that  court,  in  any  of  the  proceed- 
in|B  therein.^)  An  ex^ffido  j  udge  shall  not,  directly  or 
iooireetly,  be  interested  in  the  costs,  or  the  compensa- 
tioB  of  an  attorney  or  counsellor,  in  the  court  of  which 
he  is  exoffl<do  a  judge. 

2 IL  S.  2<a.  I  4,  and  part  of  |  5;  L.  1839,  ch.  aoa.  as  amM  by  L.  1«41, 
ck.272;  and  id.,  ch.  MftTL.  1847.  ch.  280,  part  of  {83;  L.  1841,  cb.  470. 
jB  481. »,  and  p«rt  oft  51.  (1 )  See  Given  v.  Driggs,  S  Cat.  130 ;  Hobby  v. 
aariUi,  1  Oow.  688 ;  Llbbj  v.  Socekrans,  06  Barb.  202.  (3)  Fox  v.  Jack- 
M),TBarb.  8M. 

§  60.  [Amended^  1877.]  Judge's  partner  or  clerk 
not  to  practloe  before  him:  Judge  not  to  praotloe  in  a 
cause  'wrhloh  has  been  before  him.  —  The  law  partner 
or  clerk  of  a  judfe  shall  not  practice  before  him,  as 
attorney  or  counsellor  in  any  cause,  or  be  employed  in 
any  caase  which  ori^nated  before  him.  A  judge  shall 
not  act  as  attorney  or  counsellor  in  any  action  or  special 
proceeding,  which  has  been  before  him  in  his  official 
diaracter.  • 

L.  1S47,  ch.  470.  part  Of  {51,  and  { d2  (3  R.  8.,  ftth  ed.,  967, 466;  4  Edm. 
090) ;  Fox  *.  Jackson,  8  Barb.  805. 

§  61.  Judge  not  to  take  fees  for  advice  in  certain 
cases.  —  A  judge  or  other  judicial  officer,  shall  not  de- 
mand or  receive  a  fee  or  other  compensation,  for  giving 
his  advice  in  a  matter  or  thing  pending  before  him,  or 
which  he  has  leason  to  believe  will  be  brought  before 
him  for  decision;  or  for  preparing  a  paper  or  other 
proceeding,  relating  to  sudh  a  matter  or  thing ;  except 
a  justice  of  the  peace,  in  a  case  where  a  fee  is  expressly 
allowed  to  him  by  law. 

2B.  8.  27ft,i6(SB.  8.,ftttied..46e;2]Sdm.285).am'd.  White  v.  Peters. 
»Dow.e9. 

%  62.  Sobstltiition  of  one  officer  for  another  in  special 
proceeding.— In  case  of  the  death,  sickness,  resigna- 
tioo,  removal  from  office,  absence  from  the  county,  or 
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other  disability  of  an  officer,  before  whom  a  speciai  pro- 
ceeding has  been  institated,  where  no  express  provision 
is  made  by  law  for  the  continuance  thereof,  it  may  be 
continued  before  the  officer's  successor,  or  any  other 
officer  residing  in  the  Rame  couniv,  before  whom  it 
might  have  been  originally  instituted ;  or,  if  there  is 
no  such  officer  in  the  same  county,  before  an  officer  in 
an  adjoining  county,  who  would  originally  have  had 
jurisdiction  of  the  subject-matter,  if  it  had  occurred  or 
existed  in  the  latter  county. 

2  B.  S.  284, 1  SI  (3  R.  S.,ftth  ed.,  475;  2  Bdm.  205).    Holstein  v.  Rice,  84 
How.  135;  B.  c,  15  Abb.  d07 ;  Cobb  v.  Harmon.  23  N.  Y.  148, 155. 

§  63.  Ptoceedings  before  substituted  officer. — At 
the  time  and  place  specified  in  a  notice  or  order,  for  a 
party  to  appear,  or  for  any  other  proceeding  to  be  taken, 
or  at  the  time  and  place  specified  in  the  notice  to  be 
given,  as  prescribed  in  this  section,  the  officer  substi. 
tuted  as  prescribed  in  the  last  section,  or  in  any  other 
provision  of  law,  to  continue  a  special  proceeding  insti* 
tuted  before  another,  may  act,  with  respect  to  the 
special  proceeding,  as  if  it  had  been  originally  insti- 
tuted before  him.  But  a  proceeding  shall  not  be  taken 
before  a  substituted  officer,  at  a  time  or  place,  other 
than  that  specified  in  the  original  notice  or  order,  until 
notice  of  the  substitution,  and  of  the  time  and  place  ap. 
pointed  for  the  proceeding  to  be  taken,  has  been  given, 
either  by  personal  service  or  by  publication,  in  such 
manner  and  for  such  time  as  the  substituted  officer  di> 
rects,  to  each  party  who  may  be  effected*  thereby,  and 
who  has  not  appeared  before  either  officer.  Where, 
after  a  hearing  nas  been  commenced,  it  is  adjourned  to 
the  next  judicial  day,  each  day  to  which  it  is  so  ad- 
journed, is  regarded,  for  the  purposes  of  this  section,  as 
the  day  specified  in  the  original  notice  or  order,  or  in 
the  notice  to  appear  before  the  substituted  officer,  as 
the  case  requires. 
Id. ,  29  52  and  53,  con«olid«ted  and  am*d. 

§  64.  Judge  to  file  certificate  of  age,  etc  —  A  judgre 
of  a  court  of  record  must,  within  ten  days  after  he 
enters  on  the  duties  of  his  office,  make  and  sign  a  cer. 
tificate,  stating  his  age,  and  the  time  when  his  official 

•  Error  In  engrossing  for  "  affected. " 
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term  will  expire,  either  by  completion  of  a  fall  term, 
or  by  rem«on  of  the  diiMibility  of  age,  prescribed  in  the 
constitution.  The  certificate  must  be  filed  in  the  office 
of  the  secretary  of  State,  who  most  ke«*p  a  record  oi 
the  time  of  the  commencement  and  termination  of  the 
official  term,  of  each  judge  of  a  court  of  record. 

li.  1*70.  ch.  aft,  i  8  (7  Edm.  608),  and  People  «.  Gardner,  «  N.  T.  8U; 
Dohnog  •.  People,  2  T.  A  C.  456. 

ARTICLE  SECOND.  ^ 

ATTORNEYS  AND  COUNSELLORS  AT  LAW. 

Smc  M.  Party  may  appear  In  person  or  by  attorney. 
5A.  Szamlnatlon  and  admLsalon  of  attorneys. 
57.  Ralca,  hov  changed. 

64.  Exemptlona  to  in'adnatea  of  certain  law  schools. 
99.  Atu>mey*a  oath  of  office,  and  oertlflcate  of  admission. 
At.  Attorneys  residing  In  adjoining  states. 

61.  Clerka,  etc.,  not  to  practice. 

62.  Id.;  as  to  sberifl;  etc. 

€3.  None  bat  attorneys  to  practice  In  New-Tork  and  Kings  conntlea. 
M.  Penalty  for  rlolatlon,  or  snfTerlng  violation  of  last  sectlOD. 

66.  Death  or  disability  of  attorney ;  proceedings  thereupon. 
ftk.  Attorney  or  coanaePs  compensation. 

67.  Removal  or  soapenslon  for  malpractice,  etc. 
9A.  Host  be  on  notice. 

9a.  Bemoral  or  snspenslon,  how  to  operate. 

70.  Panlabment  for  deceit,  etc. 

71.  Id.;  for  wUAil  delay  of  action. 
73.  Attorney  not  to  lend  his  name. 

73.  Attorney  not  to  bny  claim. 

74.  Certain  loaaa  prohibited. 

75.  Penally. 

76.  Limitation  of  preceding  sections. 

77.  Same  rale  when  party  prosecutes  In  person. 

73.  Partner  of  district -attorney,  etc. .  not  to  defend  proaecations. 

79.  Attorney  not  to  defend  when  he  has  been  pnbllc  prosecutor, 

eo.  Penalty. 

SI.  Limitation  of  prorlslons. 

§  65.  Party  VMcy  appear  in  person  or  by  attorney 
—  A  party  to  a  civil  action,  who  is  of  fall  age,  maj  proa- 
ecute  or  defend  the  same  in  person  or  by  attorney,  at 
bis  election,  onleas  he  has  been  judicially  declared  to 
be  incompetent  to  manage  his  affairs.  Each  provision 
of  this  act,  relating  to  the  condact  of  an  action,  wherein 
tbe  attorney  for  the  party  is  mentioned,  includes  a 
party  prosecuting  or  defending  in  person,  unless  other* 
wise  specially  prescribed  therein,  or  unless  that  con- 
struction is  manifestly  repugnant  to  the  context.  If  a 
party  baa  an  attorney  in  the  action,  he  cannot  appear 
to  act  in  person,  where  an  attorney  may  appear  or  act. 
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either  by  special  proviaion  of  law,  or  by  the  coarse  and 
practice  of  the  court. 

2  R.  B.  276. 1 11  (3  B.  S.,  ftth  ed..  467;  2  Sdm.  S85).  Xarttne  9.  I.o«r^. 
ensteln,  Ifl  Alb.  L.  J.  124 ;  Johnston  «.  Winter,  7  Id.  135;  Webb  v.  Dell.  IS 
Abb.  264;  Halsey  v.  Carter,  6  Robt.  536;  Read  v.  French,  28  N.  T.  2a». 

§66.  Examination  and  admiasion  of  attorneys.  -I — 
A  male  citizen  of  the  State,  of  full  a^e,  hereafter  ap- 
plying to  be  admitted  to  practice  as  an  attorney  or  coan. 
Bellor,  in  the  courts  of  record  of  the  State,  must  be  ex- 
amined at  a  general  term  of  the  supreme  court,  by  tlio 
justices  liolding  the  term,  or  a  committee  appointed  b^ 
them.  If  it  is  found  that  he  has  complied  with  tUe 
rules,  established  by  the  court  of  appeals  for  that  pur- 
pose, and  he  is  approved,  by  the  justices  holding  the 
term,  for  his  good  cliaracter  and  learning,  the  court 
must  direct  an  order  to  be  entered,  stating  those  facts,' 
and  admitting  him  to  practice  as  an  attorney  and  coun- 
sellor, in  all  the  courts  of  record  of  the  State.  There- 
upon, after  qualifying,  as  prescribed  in  section  59  of 
this  act,  he  is  entitled  to  practice  accordingly ;  subject, 
nevertheless,  to  suspension  or  removal  from  office,  as 
prescribed  by  law. 

L.  I.<*71,  ch.  486.  part  of  }  3  (9  Edm.  95),  amM.  Matter  of  Henry.  40  N. 
T.  .VMi;  Matter  of  Mosness,  20  Am.  Rep.  55;  Matter  of  Runsell.  15  Alb.  I,. 
J.  :>2«Ji  BradweU  v.  State,  16  Wall.  130;  Matter  of  Cooper,  22  N.  Y.  67. 

§  67.  Rules,  how  changed.  —  The  rules  established 
by  the  court  of  appeals,  toucliing  the  admission  of  at- 
torneys and  counsellors  to  practice  in  the  courts  of  rec- 
ord of  the  State,  shall  not  be  changed  or  amended,  ex- 
cept by  a  majority  of  the  judges  of  that  court.  A  copy 
of  each  amendment  of  those  rules  must,  within  five 
days  after  it  is  adopted,  be  filed  in  the  office  of  the  sec- 
retary of  State;  who  must  transmit  a  printed  copy 
thereof  to  the  clerk  of  each  county,  and  to  the  presid- 
ing justice  of  the  supreme  court,  in  each  judicial 
department,  and  also  cause  the  same  to  be  published,  in 
the  next  ensuing  volume  of  the  session  laws. 

Id..  8  2. 

§  68.  [Amended,  1877.]  ExemptionB  to  gradoatei 
of  certain  law  sohools.  —  Nothing  contained  in  the 
last  two  sections  prevents  the  court  of  appeals  from 
dispensing,  in  the  rules  established  by  it,  with  the 
whole  or  any  part  of  the  stated  period  of  clerkship, 
required  from  an  applicant,  or  with  an  examination. 
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^ere  the  applicant  is  a  graduate  of  tlie  Albany  law 
0cb)OoI,  the  law  department  of  Union-  oniyersitj,  or  of 
the  jaw  departnient  of  the  nniversity  of  the  citj  of 
Kew-Tork,  or  of  the  law  school  of  Colambia  College^ 
or  of  the  law  dex>artment  of  Hamilton  College,  and  pro- 
daces  his  diploma  npon  his  application  for  admission. 

L.]in,ch.48B.i3.aiiiM.    L.  1872,  ch.  260  (9  Sdm.  34ft). 

§  59.  Attomay's  oath  of  office,  and  certificate  ci 
admission,  —  Each  person,  admitted  aa  prescribed  in 
the  last  three  sections,  must,  upon  his  admission,  take 
the  coDstitational  oath  of  office  in  open  court,  and  sab- 
scribe  the  same  in  a  roll  or  book,  to  be  kept  in  the  sa- 
preme  ooart  for  that  purpose.  The  clerk,  upon  the 
pa/ment  of  the  fees  allowed  bj  law,  must  deliver  to 
the  person  admitted,  a  certificate  under  his  hand  and 
offidai  aeal,  stating  that  such  person  has  been  so  ad- 
mitted, and  that  he  has  taken  and  subscribed  the  con- 
stitutional oath  of  office,  as  prescribed  in  this  section. 

2]La.2Sr,|66(3a.S..5thed..4n;  2Edm.29S). 

S  60l  AttoxneyB  residing  in  adjoining  states. —A 
person,  regularly  admitted  to  practice  as  attorney  and 
counsellor,  in  the  courts  of  record  of  the  State,  whose 
office  for  the  transaction  of  law  business  is  within  the 
State,  may  practice  as  such  attorney  or  counsellor,  al- 
though he  resides  in  an  adjoining  state.  Eut  service 
of  a  paper,  which  might  be  made  upon  him  at  his  resi- 
dence, if  he  was  a  resident  of  the  State,  may  be  made 
upon  him,  by  depositing  the  paper  in  a  post-office  in 
the  city  or  town  where  his  office  is  located,  properly 
inclosed  in  a  postpaid  wrapper,  directed  to  him  at  his 
office.  A  service  thus  made  is  equivalent  to  personal 
service  npon  him. 

h.  18S^  ch.  175.  ( 1  (5  Sdm.  706).  See  Matter  of  Henry,  40  N.  T.  !M; 
Mttrdaon  *.  Baltroad  Co.,  22  How.  368;  Matter  of  Mofness,  20  Am. 
Bep.aft. 

§  61.  Olerka,  etc.,  not  to  practice.  —  The  clerk, 
depatjr-clerk,  or  special  deputy-clerk  of  a  court  shall 
not,  during  his  continuance  in  office,  practice  as  attor- 
ney or  oonnsellor  in  that  court. 

§  62.  8heri£b,  etc.,  not  to  practice.  —  A  sheriff,  under- 
sheriff,  deputy-sheriff,  sheriff's  clerk,  consUble,  coroner 
crier,  or  attendant  of  a  court,  shall  not,  during  his  con- 
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tinaance  in  office,  practice  as  an  attorney  or  coansellor 
in  SLuy  court. 

1  R.  s!  109. 2  27.  extended. 

§63.  [^Amended,  1879.]  None  but  attorneys  to 
practice  m  New- York  and  Kings  counties.  —  A  per- 
son shall  not  ask  or  receive,  directly  or  indirectly,  com- 
pensation for  appearinof  as  attorney  in  a  court  in  the 
city  and  county  of  New- York,  or  in  the  county  of 
Kings,  or  make  it  a  business  to  practice  as  an  attorney 
in  a  court  in  either  of  those  counties,  unless  he  has 
been  regularly  admitted  to  practice  as  an  attorney  or 
counsellor  in  the  courts  of  record  of  the  State. 

L.  1863,  eta.  484, 1 1 ;  and  idL,  ch.  SS.  1 1.  Soy  «.  Harley,  1  Daer.  637 1 
Parow  V.  Oary,  1  How.  66;  weir  v.  Siocam,  8  Id.  897;  Harland  v.  Llltoii- 
thal,  53  N.  T.  438. 

^  64.  Penalty  for  violation,  or  snffiaring  violation  of 
last  section.  —  A  person  who  violates  the  last  section  Ui 
guilty  of  a  misdemeanor,  and  shall  be  punished  by  im* 
prisonment  in  the  county  jail,  not  exceeding  one  month, 
or  by  a  fine  of  not  less  than  one  hundred  dollars,  or 
more  than  two  hundred  and  fifty  dollars,  or  by  both 
sach  fine  and  imprisonment.  A  judge  or  justice  of  the 
peace,  within  the  city  and  county  of  New- York,  or  the 
county  of  Kings,  who  knowingly  permits  to  practice  in 
his  court,  a  person  who  has  not  been  regularly  admitted 
to  practice  in  the  courts  of  record  of  the  State,  is  guilty 
of  a  misdemeanor,  and  shall  be  punished  as  prescribed 
in  this  section.  But  this  and  the  last  section  do  not 
apply  to  a  case,  where  a  person  appears  in  a  cause,  to 
which  he  is  a  party. 

Id.;  and S 2 of ch.  484. 

§  65.  Death  or  disability  of  attorney ;  proceedings 
thereupon.  —  If  an  attorney  dies,  is  removed  or  sus- 
pended, or  otherwise  becomes  disabled  to  act,  at  any 
time  before  judgment  in  an  action,  no  further  proceed- 
ing shall  be  taken  in  the  action,  against  the  party  for 
whom  he  appeared,  until  thirty  days  after  notice  to  ap- 
point  another  attornpy,  has  been  given  to  that  party, 
either  personally,  or  in  such  other  manner  as  the  court 
directs. 

2  B.  8.  287, 1 67  (3  B.  8.,  Stb  ed.,  477 ;  2  K<lm.  2W).  Jewell  v.  ScboQ. 
ten,  1  N.  T.  241:  Dlofendorfv.  House,  9  How.  244;  Chautaaque  Count? 
Bank  «.  Bialey,  6  Hill.  375.    See  post.  H  799. 800. 1802. 
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^  66,  [Amended,  1879.]  Attorney's  and  counsellor's 
compensation. —  Tlie  compensation  of  nn  attorney  or 
coonsellor  for  his  servicesr.  is  goveraed  by  agreement,  ezpresg 
or  implied,  which  b*  not  restrained  by  law.  From  the  com- 
roen^'emenl  of  an  action  or  the  3ervi.^«»  of  an  answer  containing 
a  countenrlaim,  the  attorney  who  appr  ars  f<jr  a  party  lias  a 
hen  upon  his  client's  cause  of  action  or  counterclaim'  which 
atoM^hes  to  a  verdict,  report,  decision  or  judgment  in  hLs  client's 
favor  and  the  procc«^ds  thereof  in  whosoever  hands  they  may 
come ;  and  cannot  be  affected  by  any  settlement  between  the 
parties  before  or  after  judgment. 

Co.  I-ro^  ,  ?  .Tm.  r.v^k  r.  Bitter,  4  E.  D.  Smith,  253;  Garr  r.  Mairct,  1 
niii.  li-.  (>:irii.|J  r.  Kirk,  6:.  Barb,  464;  Biirliiii,'  r.  Kini?.  2T.  *  C.  W5: 
S^iv-lon  r.  SctimMt,  .V»  N.  i'.  319;  Ilalcht  r.  31ooro.  37  Supr.  161;  How- 
lATJ'i-.Tavior.  6  Hun.  237;  Marshal!  r.  Meech..'>l  N.  Y.  110;  GouKhlinr. 
N.  y.  C.  k  H.  R.  R.  R.,8  Ilun,  136;  Uarlati-I  r.  Ltlleiithal,  W  N.  Y. 
438:  Uolmf^  r.  GoodwUl,  4  T.  *  C.  645;  8.  c,  2  Hun,  410;  Easton  r. 
ScutJi.  1  E.  D.  Smith,  318;  Cregier  v.  Cheesbrough,  25  liow.  3U0. 

^  67.  Removal  or  suspension  for  malpractice,  etc. — 
An  attorney  or  counsellor,  who  is  guilty  of  any  deceit,  mal- 
practice, crime  or  misdemeanor,  may  be  suspended  from  prao- 
tk»,  or  removed  from  office,  by  the  supreme  court,  at  a  general 
term  thereof. 

1  B.  S.  109,  first  claasc  of  J24  (I  R.  S..M\\  od..  400;  1  E'lm.  99),  am'd. 
In  re  Perov.  36  N.  Y.  651 ;  Bradley  v.  Fisher.  13  Wall.  335  ;>Ex  parle  Pe- 
tcrwjn.3  Paige,  MO;  Ex  parte  Niles,  4S  How.  246;  Anon..  22  Wend.-656: 
fiAxton  r.  Siowpll.  11  Paige.  525;  glrvker's  Ca.-*e,  I  Wh.  C.  Cas.  330"; 
Biven's  Cfcse,  Id.  337 ;  Matter  of  Kelly,  62  N.  Y.  iy8. 

^  68.    Must  be  on  notice.  —  Before  an  attorney  or 

counsellor  is  suspended  or  removed,  as  prescribed  in  the  la^ 

•section,  a  copy  of  the  charges  against  him  must  be  delivered  to 

him.  and  he  must  be  allowed  an  opportunity  of  being  heard  in 

his  defence. 

Id..  las»t  clatis*?.  See  Bradley  r.  Fisher,  13  Wall.  33^);  In  re  Percy. 36 
N.  Y.  651;  1  Wait's  Act.  and  Def.  474. 

^  69.  Removal  or  suspension,  how  to  operate. — The 

suspension  or  removal  of  an  attorney  or  counsellor,  by  the 
tnprenie  court,  operates  as  a  suspension  or  removal  in  every 
court  of  the  .State 
Id.,  first  claubc  of  2  25.    Matter  of  Peterson,  3  Paige,  510. 

^  70.  Punishment  for  deceit,  etc.  —  An  attorney  or 
counsellor,  who  is  guilty  of  any  deceit  or  collusion,  or  consents 
to  any  deceit  or  collusion,  with  intent  to  deceive  the  court  or  a 
partv.  forfeits,  to  the  party  iniured  by  his  deceit  or  collusion, 
treble  damages.    He  is  also  guUty  of  a  misdemeanor. 

2  R.  S.  287. 1  S-i  (:J  R.  8^  5th  ed.,  477:  2  Edm.  296). 

% 

^  71.  Id.;  for  wilfol  delay  of  action.  —  An  attorney 
or  coonsellor.  who  wilfully  delays  his  client's  cause,  with  a  view 
tohte  own  gain,  or  wilfully  receives  money,  or  an  allowance  lor 
or  on  account  of  money,  which  he  has  not  laid  out  or  become 
answerable  for.  forfeits  to  the  party  injured,  treble  damages. 
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§  72.  Attorney  not  to  leiid  hiB  nameb  —  If  an  at- 
torney knowingly  permits  a  person  not  being  Ms  geu- 
eral  law  partner,  or  a  clerk  in  his  office,  to  sne  ont  & 
mandate,  or  to  prosecute  or  defend  an  action  in  his 
name,  he,  and  the  person  who  so  ases  his  name,  eacli. 
forfeits  to  the  party,  against  whom  the  mandate  has 
been  sued  out,  or  the  action  prosecuted  or  defended,  the 
sum  of  fifty  dollars,  to  be  recovered  in  an  action. 

2  R.  8. 2gJA  TO^am'd. 

g  73.  Attorney  not  to  buy  claim.  —  An  attorney  or 
counsellor  shall  not,  directly  or  indirectly,  buy,  or  be  in 
any  manner  interested  in  buying,  a  bond,  promissory 
note,  bill  of  exchange,  book-debt,  or  other  thing  in  ac- 
tion, with  the  intent  and  for  the  purpose  of  bringing^ 
an  action  thereon. 

Id.,  2  71.  Moses  v.  KcDlTltt,  2  A.bb.  N.  0.  47 ;  Williams  v.  Matthews, 
8  Cow.  2i2;  People  v.  Walbrtdge.  6  Id.  612;  8.  c,  3  Wend.  120 ;  Van  Reas- 
selaer  v.  SherlfT,  1  Cow.  443:  Bank  v.  Hyde,  4  Id.  567;  Bristol  v.  Dunu, 
12  Wend.  142 ;  Hall  ?.  Qlrd,  7  Hill, 586 iOoodell  v.  People,  6  Park.  Cr.  206 : 
Baldwin  v.  Latiioa,  2  Barb.  Ch.  306;  Warner  p.  Paine,  3  Id.  630;  Ram- 
sey v.  Ede  &*y  Co.,  8  Abb.  N.  8.  174;  8.  c.  67  Barb.  398:  Mann  v.  Fafr> 
child,  2  Keyes,  106 ;  8.  c,  Ct.  App.  Dec.  162;  Arden  v.  Patterson,  6  John?. 
Ch.  44 ;  Watson  «.  McLaren,  19  Wend.  657;  Hall  v.  Bartlett,  9  Barb.  297  ; 
Yoorhees  ?.  Dorr,  61  Id.  690. 

g  74.  [Amended,  1879.]  Certain  loans  prohibited. — 

An  attorney  or  counsellor  shall  not,  by  himself,  or  by  or  in  the 
name  of  another  pereon,  either  before  or  after  action  brought, 
promise  or  prive,  or  procure  to  be  promised  or  given,  a  valuable  • 
consideration  to  auy  person,  as  an  inducement  to  placiug,  or  in 
consideration  of  having  placed,  in  his  liands,  or  in  the  hands 
of  another  person,  a  demand  of  any  kind,  for  the  purpose  of 
bringing  an  action  thereon.  But  this  se<;tion  does  not  apply  to 
an  agreement  between  attorneys  and  counsellors,  or  either,  to 
divide  between  themselves  the  compensation  to  be  received. 
Id. ,  1 72.    See  note  lo*^  73. 

§  75.  Penalty.  —  An  attorney  or  connsellor,  who  vio- 
\lates  either  of  the  last  two  sections,  is  guilty  of  a  mis- 
demeanor ;  and,  on  conviction  thereof,  shall  be  punished 
acCQrdingly,  and  must  be  removed  from  office  by  the 
supreme  court. 

Id..  1 78.  ' 

§  76.  limitation  of  preceding  sections.  —  The  last 
three  sections  do  not  prohibit  tlie  receipt,  by  an  attorney 
or  counsellor,  of  a  bond,  promissory  note,  bill  of  e* 
change,  book-debt,  or  other  thing  in  action,  in  payment 
for  property  sold,  or  for  services  actually  rendered,  or 
for  a  debt  antecedently  contracted ;  or  from  buying  of 
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reeeirmg  a  bill  of  exchange,  draft,  or  other  thing  in  ac> 
tioD,  for  the  parpose  of  remittance,  and  without  intent 
to  Tiolate  either  of  those  sections. 

1K.8.2S7.I74. 

§  77.  Same  rule  when  party  prosecotes  in  person*— 
The  last  four  sections  apply  to  a  person  prosecuting  an 
action  in  person,  who  does  an  act.  which  an  attorney  or 
eoansellor  is  therein  forbidden  to  do. 

L.  UB,  eh.  Cro,  p«rt  of  }  47  (4  Edm.  590). 

§  78.  Partner  of  district  attorney,  eta,  not  to  defend 
prosecutions.  —  An  attorney  or  coansellor  shall  not,  di- 
rectly'or  indirectly,  advise  concerning,  aid,  or  take  any 
part  in,  the  defence  of  an  action  or  special  proceeding, 
dvil  or  criminal,  brought,  carried  on,  aided,  advocated, 
or  prosecuted,  as  attorney -general,  district-attorney,  or 
other  public  prosecutor,  by  a  person  with  whom  he  is 
interested  or  connected,  either  directly  or  indirectly,  as  . 
a  law  partner ;  or  take  or  receive,  directly  or  indirectly, 
from  a  defendant  therein,  or  other  person,  a  fee,  gratu- 
ity, or  reward,  for  or  upon  any  cause,  consideration,  pre- 
tence, understanding,  or  agreement  whatever,  either 
express  or  implied,  having  relation  thereto,  or  the  prose- 
cution or  defence  thereof. 
,     L.  1846.  ch.  120, 1 1  (4  Sdm.  554),  om'd. 

§  79.  Attorney  not  to  defend  when  he  has  been 
pnbUc  prosecutor. — An  attorney  or  counsellor,  who  has 
brought,  carried  on,  aided,  advocated,  or  prosecuted,  or 
has  been  in  any  wise  connected  with,  an  action  orspeciaj 
proceeding,  civil  or  criminal,  as  attorney-general,  dis- 
trict-attorney, or  other  public  prosecutor,  shall  not,  at 
anytime  thereafter,  directly  or  indirectly,  advise  con- 
oeming,  aid,  or  take  any  part  in,  the  defence  thereof ; 
or  take  or  receive,  either  directly  or  indirectly,  from  a 
defendant  therein,  or  other  person,  a  fee,  gratuity,  or 
reward,  for  or  upon  any  cause,  consideration,  pretence, 
understanding, or  agreement,  either  express  or  implied, 
having  relation  thereto,  or  to  the  prosecution  or  de- 
fence thereof. 

Id.,|2.«in*d. 

g  80-  Penalty. — An  attorney  or  counsellor,  who  vio- 
ktfls  either  of  the  last  two  sections,  is  guilty  of  a  mis- 
demeanor; and,  on  conviction  thereof,  shall  be  putk^ 
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ished  accordingly,  and  mast  be  removed  from  office  bj 
the  supreme  court. 

L.  1$46,  ch.  I20i|8. 

^81.  limitation  of  provisions. — This  article  does  not 
prohibit  an  attorney  or  counsellor  from  defending  him- 
self in  person,  if  prosecuted  either  civilly  or  criminally. 

ARTICLE  THIRD. 

GEKERAI,  PROVISIONS  CONCERNING  CERTAIN  lONIBTB- 
KIAL  OFFICERS,  CONNECTED  WITH  THE  ADMINISTRA- 
TION OF  JUSTICE;  AND  SPECIAL  PROVISIONS  COK- 
CERNINO  OFFICERS  OF  THAT  DESCRIPTION,  ATTACHED 
TO   TWO  OR  MORE  COURTS. 

Sec.  ft2.  Quallflcatlons  of  8teno((rapher. 

K3.  (JpTieral  duty  of  stenographer;  notei,  when  to  be  filed. 
8*.  Notes,  how  preserved;  when  written  out. 
86.  Stenographers  to  ftimlsh  gratuitously  copies  of  proceedings,  to 
Judge. 

86.  To  furnish  like  copies  to  parties,  district-attorney  and  attorney- 

general :  compensation. 

87.  Tlipse  sections  applicable  to  assistant-stenographers. 

.•vi.  Su|)ervUora  to  provide  for  compensation,  etc.,  of  stenograpbera. 

8*J.  Oounty  clerk  to  appoint  special  deputy  to  attend  courts. 

90.  Olerk  In  New- York  or  Kings,  not  to  be  referee,  etc. 

91.  Cri«r  for  courts  of  record,  In  certain  counties. 
y2.  When  sheriff,  constable,  etc.,  to  act  as  crier. 
n.  Aitendanto  upon  courts  In  New- York  city, 
94.  Interpreter  for  certain  courts  of  record  In  Kings  oonnty. 


95.  Attendants  and  messengers,  how  appointed  In  Kings  county. 

95.  Duties  of  persons  appointed  under  last  section. 

97.  Sheriff,  when  directed,  to  require  constables,  etc.,  to  attend 


conrts. 

98.  Td.,  when  not  directed. 

99.  Penalty  for  neglect  of  officer  to  attend  conrt. 

§82.  Qualifioatioiui  of  stenographer.  —  Each  stenog- 
rapber,  specified  in  this  act,  is  an  officer  of  the  coart  or 
courts,  for  or  by  which  he  is  appointed ;  and,  before 
entering  upon  the  discharge  of  his  duties,  must  sub- 
scribe ihe  constitutional  oath  of  office,  and  file  the  same 
in  the  office  of  the  clerk  of  the  court,  or,  in  the  supreme 
court,  in  the  office  of  the  clerk  of  the  county  where  the 
term  sits,  or  the  judge  resides,  by  which  or  by  whom 
he  is  appointed.  A  person  shall  not  be  appointed  to 
the  oilice  of  stenographer,  unless  he  is  skilled  in  the 
stenographic  art. 

This  .'iiid  most  of  the  provisions  relating  to  stenographers  embody  pro- 
▼islons  of  special  acts. 

§83.  General  duty  of  stenographer;  notes,  when 
to*^be  filed.  —  Each  stenographer,  specified  in  this  act. 
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most,  Hnder  the  direction  of  the  jadge,  presiding  at  or 
holding  the  term  or  sitting  which  he  attends,  take  full 
stoiographic  notes  of  the  testimony,  and  of  all  other 
proce^ingfl,  in  each  canse  tried  or  heard  thereat,  ex- 
cept when  the  judge  dispenses  with  his  services  in  a 
particular  caase,  or  with  respect  to  a  portion  of  the 
proceedings  therein.  The  court,  or  a  judge  thereof, 
may,  in  its  or  his  discretion,  upon  or  without  an  appli- 
cation for  that  purpose,  make  an  order,  directing  the 
stenographer  to  file  with  the  clerk,  forthwith  or  within 
a  specified  time,  the  original  stenographic  notes,  taken 
upon  a  trial  or  hearing ;  whereupon  the  stenographer 
most  file  the  same  accordingly. 

Tbi«  and  most  of  the  provisions  reUfclng  to  sienogrAptaen  embody  pro- 
▼Moas  of  special  acts. 

§  &4i  Notes,  how  preserved ;  when  written  oat  — 
The  original  stenographic  notes,  taken  hy  a  stenogra- 
pher, are  part  of  the  proceedings  in  the  cause ;  and, 
onlesB  they  are  filed,  pursuant  to  an  order,  made  as 
prescribed  in  the  last  section,  they  must  be  carefully 
pn^erved  by  the  stenographer,  for  two  years  after  the 
trial  or  hearing ;  at  the  expiration  of  which  time  he 
may  destroy  the  same.  If  the  steuograplier  dies,  or  his 
office  becomes  otherwise  vacant,  before  the  expiration 
of  that  time,  they  must  be  delivered  to  his  successor  in 
office,  to  be  held  by  him  with  like  effect,  as  if  they  had 
heen  taken  by  him.  They  must  be  written  out  at 
length  by  the  stenographer,  if  a  judge  of  the  court  so 
directs,  or  if  the  stenographer  is  required  so  to  do,  by  a 
person  entitled  by  law  to  a  copy  of  the  same,  so  written 
out.  Unless  such  a  direction  is  given,  or  such  a  requi- 
sition is  made,  the  stenographer  is  not  bound  so  to 
write  them  ont. 

New. 

§  85.  Stenographen  to  furnish  gratoitonsly  copies  of 
prooeedingi,  to  judge.  —  Each  stenographer,  specified- 
in  this  act,  must,  upon  request,  furnish,  with  all  reason- 
able diligence  and  without  charge,  to  the  judge  hold- 
ing a  term  or  sitting,  which  he  has  attended,  a  copy, 
written  out  at  length  from  his  stenographic  notes,  of 
the  testimony  and  proceedings,  or  a  part  thereof,  upon 
a  trial  or  hearing,  at  that  term  or  sitting.  But  this  sec- 
tion does  not  affect  a  provision  of  law,  authorizing  the 
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judge  to  direct  a  party  or  the  parties  to  an  action  or 
special  proceeding,  or  tlie  countj  treasurer,  to  pa/  the 
stenographer's  fees  for  sach  a  copy. 

§  86.  To  famish  like  copies  to  parties,  district-at- 
torney and  attorney-general;  compensation. —  Each 
stenographer,  specified  in  this  act,  must  likewise,  upon 
request,  furnish,  with  all  reasonable  diligence,  to  the 
defendant  in  a  criminal  cause,  or  a  party,  or  his  attor- 
.  ney  in  a  civil  cause,  in  which  he  has  attended  the  trial 
or  hearing,  a  copy,  written  out  at  length  from  his  sten- 
ographic notes,  of  the  testimony  and  proceedings,  or  a 
part  thereof,  upon  the  trial  or  hearing,  upon  payment, 
by  the  person  requiring  the  same,  of  the  fees  allowed 
by  law.  If  the  district-attorney  or  the  attorney -general 
requires  such  a  copy,  in  a  criminal  cause,  the  stenog. 
rapher  is  entitled  to  his  fees  therefor ;  but  he  must 
furnish  it.  upon  receiving  a  certificate  of  the  sum  to 
which  he  is  so  entitled  ;  which  shall  be  a  county  charge, 
and  must  be  paid  by  the  county  treasurer,  upon  the  cer- 
tificate, like  other  county  charges, 

§  87.  These  sections  applicable  to  assistant  stenog- 
raphers.— The  provisions  of  the  last  five  sections  are 
also  applicable  to  each  assistant-stenographer,  now  in 
office,  or  appointed  or  employed,  pursuant  to  any  provi- 
siou  of  this  act ;  except  that  the  stenographic  notes, 
taken  by  an  assistant-stenographer,  must,  if  he  dies  or 
his  oflice  becomes  otherwise  vacant,  be  delivered  to  the 
stenographer,  to  be  held  by  him  with  like  effect,  as  if 
they  had  been  taken  by  him. 

§  88.  Supervisors  to  provide  for  compensation,  etc., 
of  stenographers.  —  The  board  of  supervisors  of  each 
county  must  provide  for  the  payment  of  the  sums, 
chargeable  upon  the  treasury  of  the  county,  for  the 
salary,  fees,  or  expenses  of  a  stenographer  or  assistant- 
stenographer  ;  and  all  laws  relating  to  raising  money 
in  a  county,  by  the  board  of  supervisors  thereof,  are 
applicable  to  those  sums. 

^^  89.  [Amended,  1879.]  Oounty  olerk  to  appoint 
special  deputy  to  attend  courts.  —  Each  county  clerk 
may,  from  time  to  time,  by  an  instrument  in  writing, 
filed  in  his  office,  appoint,  and  at  pleasure  remove,  one 
or  more  special  deputy-clerks,  to  attend  upon  any  or  all 

Digitized  by  VjOOQIC 


SI  SPECIAL  DEPUTr  CLERKS.     §§90-93. 

of  the  temiB  or  eitUngs  of  the  ooarts  of  which  he  is 
derk.  Each  peraoQ  so  appointed  must,  bt^fore  he  en- 
ters apoD  the  duties  of  his  oQice,  subscribe  and  file  in 
the  clerk's  office,  the  constitutional  oath  of  office  ;  and 
he  possesses  the  same  power  and  authority  as  the  clerk, 
at  anj  sitting  or  term  of  the  court  which  he  attends, 
with  respect  to  the  business  transacted  thereat. 
L.  141.  eh.  SIl  (3  Edm.  836),  and  L.  U71,  ch.  710,  {}  1  and  2  (9  Edm. 

.:;  9a  [Added,  1877.]  Olerk  in  New-York,  or  Kings, 
not  to  be  referee,  etc  —  No  person  holding  the  office  of 
clerk,  deputy-clerk,  special  deputy-clerk,  or  assistant 
in  the  clerk's  office,  of  a  court  of  record  or  of  the  surro- 
gate's court,  within  either  of  the  counties  of  New- York 
or  Kings,  shall  hereafter  be  appointed,  by  any  court  or 
judge,  a  referee,  receiver  or  commisi^ioner,  except  by 
the  written  consent  of  all  the  parties  to  the  action  or  spe- 
cial proceeding,  other  than  parties  in  default  for  failure 
to  appear  or  to  plead. 

L.  U».  cli.  SQ5. 

§  91.  fAmended,  1877.]  Oiler  for  courts  of  record, 
in  certain  conntiee.  —  The  county  judge  of  each  county, 
ezeept  Kings  and  Dutchess,  from  time  to  time,  may 
appoint,  and  at  pleasure  remove,  a  crier  for  the  courts 
of  reoonl  held  in  his  county  ;  who  is  entitled  to  a  com- 
pensation, fixed  and  to  be  paid  as  prescribed  by  law. 
The  derk  of  the  county  of  Dutchess,  or  in  his  absence 
the  depnty-clerk,  mast  act  as  crier  at  each  term  of  a 
court  of  record  held  in  that  county.  He  is  entitled 
therefor  to  a  compensation,  fixed  and  to  be  paid  as  pre^ 
scribed  by  law. 
U  IBM.  di.  M8  (6  Xdm.  786).  «mM. 

$  92.  When  sherl£^  constable,  etc,  to  act  as  crier. 
—A  sheriff,  deputy  ^sheriff,  or  constable,  attending  a 
tenn  of  a  oonrt  of  record,  must,  when  required  by  the 
eoart,  act  as  crier  therein  ;  and  he  is  not  entitled  to  any 
additional  compensation  for  that  service. 

L  1SI7.  cb.  410.  p»t  of  1 42  (4  Xdm.  689),  am*d. 

«^  93.  Attendants  upon  courts  in  New-Tork  dty.  — 
The  Jndgvs,  or  a  majority  of  them,  of  each  of  the  fol- 
lowiog  named  courts,  to  wit :  the  supreme  court  within 
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the  first  judicial  district ;  the  court  of  common  pleas  for 
the  city  and  county  of  New- York ;  and  the  superior 
court  of  the  city  of  New-York,  from  time  to  time,  may 
appoint,  and  at  pleasure  remove,  such  attendants  upon 
the  court  of  which  they  are  respectively  members,  in- 
cluding, where  the  justices  of  the  supreme  court  make 
the  appointment,  the  circuit  court,  and  court  of  oyer 
and  terminer,  as  they  think  necessary  for  the  due  trans- 
action of  the  business  thereof ;  not  exceeding  four  at- 
tendants for  each  part,  and  four  for  the  general  term. 

L.  1872,  ch.  433, 1 2,  amM. 

^  94.  [Amended,    1877.]     Interpreter    for    Kings 

comity.  —  Tlie  board  of  supervisors  of  the  county  of 

Kings  may  appoint  an  interpreter,  to  attend  the  terms 

of  the  courts  of  record,  except  the  county  court,  held 

in  that  county,  at  which  issues  of  fact  are  triable  ;  who 

shall  hold  his  office  during  good  behavior. 

L.  1864,  ch.  fiOl.  M.  M  amended  by  L.  1889,  ch.  349,  {  1,  amM.  See 
post,  i  3t)U. 

^  95.  Attendants  and  messengers,  how  appointed  in 
Kings  county.  —  The  following  judges,  to  wit:  the 
justices  of  the  supreme  court  for  the  second  judicial 
district,  residing  in  Kings  county,  or  a  majority  of  them ; 
the  judges  of  the  city  court  of  Brooklyn,  or  a  majority 
of  them ;  the  county  judge  of  Kings  county ;  and  the 
surrogate  of  Kings  county;  may  designate  how  many 
attendants  and  messengers,  for  the  appointment  of 
whom  no  provision  is  otherwise  made  by  law,  are  re> 
quired  to  attend  upon  the  terms  and  sittings  of  the 
courts  of  which  they  are  respectively  members;  in* 
eluding,  where  the  justices  of  the  supreme  court  make 
the  designation,  the  circuit  court  and  court  of  oyer  and 
terminer.  Notice  of  each  designation  must  be  given  to 
the  sheriff  of  Kings  county,  by  the  clerk  of  the  court. 
The  sheriff  must  thereupon  appoint  as  many  qualified 
persons,  to  fill  those  offices  for  each  court,  as  the  judges 
thereof  have  designated.  The  number  of  those  officers 
may,  from  time  to  time,  be  increased  or  diminished,  and 
new  appointments  may  be  made,  in  like  manner.  A 
person  so  appointed  may  be  removed  from  office,  by  the 
judge  of  the  court  to  which  he  is  assigned  ;  or,  if  he  is 
assigned  to  the  supreme  court,  or  tne  city  court  of 
Brooklyn,  by  a  majority  of  the  judges:  and  the  sheriff 
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shall  not  reappoint,  for  the  same  court,  a  person  so  re- 
moTed. 
L.  U73.  cb.  IfiSb  1 1.  un*d. 

g  96.  DntieB  of  persons  appointed  under  last  seo- 
tion. — Each  of  the  persons,  appointed  as  prescribed  in 
the  last  section,  mast  attend,  from  daj  to  day,  the  terms 
and  sittings,  within  the  county  of  Kings,  of  the  court  to 
wliich  he  is  assigned,  to  preserve  order,  and  to  perform 
whatever  services  may  be  required  of  him,  by  the  judge 
presiding  thereat. 

L.  U70.ch.6IS.l2. 

§  97.  Sheriff  when  directed,  to  notify  consUbles, 
flto,  to  attend  ootirts.  —  The  sheriff  of  each  county,  ex- 
cept New- York  and  Kings,  must,  within  a  reasonable 
time  before  the  sitting,  in  his  county,  of  a  special  term 
of  the  supreme  court,  or  a  term  of  the  circuit  court, 
couaty  court,  court  of  oyer  and  terminer,  or  court  of 
■esBiona,  notify,  in  writing  and  personally,  as  many 
constables  of  hia  county,  as  he  has  been  directed  to 
notify,  by  the  court,  or  the  judge  who  is  to  hold  or  pre- 
side at  the  term,  to  appear  and  attend  upon  the  term, 
during  its  sitting. 

2  B.  S.  289, 2  £3  (3  B.  8.,  5th  ed.,  479;  2  lEdm.  300).  am'd. 

§  9B.  Id^  when  not  directed.  —  If  such  a  direction 
has  not  been  g^ven  by  the  court  or  the  judge,  the  alieriff 
may  in  like  manner  notify  as  many  constables,  as  he 
deems  necessary,  for  the  purpose  specified  in  the  last 
flection. 

14..  iM. 

§  99.  Penalty  for  neglect  of  officer  to  attend  cotirt-* 
Each  constable,  seasonably  notified,  as  prescribed  in  the 
"St  two  sections,  must  attend  the  term  accordingly ; 
aad  for  each  day's  neglect,  he  may  be  fined  by  the 
court,  at  the  term  which  he  was  notified  to  attend,  a 
*\iin  not  exceeding  five  dollars. 
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CHAPTER   IL 

POWERS,  DUTIES,  AND  LIABILITIES  OF  A 
SHERIFF,  OB  OTHER  MINISTERIAL  OFFICER. 
IN  THE  EXECUTION  OF  THE  PROCESS  OR 
OTHER  MANDATE  OF  A  COURT  OR  JUDGE,  IN 
A  CIVIL  CASE. 

TITLE     I.  —  Pboyibiohb  rblatino  to  thb  exbcu- 

TION  OF  CIVIL  MANDATES  GBKBRALLT. 

TITLE    II.  — Provisions  belatino  to  thb  bxbcu- 

TION,  BY   A  BHEBIFF,    OF    A    MANDATE 
AGAINST  THE  FEBSON. 

TITLE  III.  — Application  of  thb  fobbooino  pro- 
visions TO  THE  FBOCEEDINGB  OF  A 
COBONEB. 

TITLE  IV.  — POWEBS,  DUTIES  AND  LIABILmBS  OF  AN 
INCOMINO.AND  OUTGOING  BHEBIFF,  BB- 
SFECTIVBLY,  TOUCHING  THB  MATTBB8 
INCLUDED  IN  THIS  CHAPTBB. 

TITLE  L 

PramnoM  relating  to  the  execution  of  Hvil  mandcM 
generally. 

glC  100.  Shertff  to  ftiraUb  certain  minute.     ,     ^ 

Ml.  Copy  of  process,  etc.,  to  bo  dellvorcd  when  served. 

102.  Sheriff  to  execute  process,  etc.;  may  rctuni  by  mall. 

103.  Liability  for  neglect  In  special  proceedings. 

101.  Sheriff  may  command  tho  power  of  the  county,  to  overoome 
resistance. 

105.  Names  of  reslsters  to  be  certified. 

106.  Punishment  for  refusing  to  assist. 

107.  Governor  may  order  out  miUUry.  _.       .  _.  w. 

108.  Trial  of  claim  of  title  by  third  person,  to  property  seiMd  bf 

sheriff. 

109.  Expenses,  how  paid. 
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g  lOa  Sheriff  to  fiimiflh  certain  minute.  —  A  eheriff; 
to  whom  a  mandate  of  any  description,  is  delivered  to 
be  executed,  most,  without  compensation,  give  to  the 
peiBon  delivering  the  same,  if  required,  a  minute  in 
writing,  signed  by  the  sheriff,  specifying  the  names  of 
the  parties,  the  general  nature  of  the  mandate,  and  the 
day  and  hour  of  receiving  the  same. 

t  m.  a.  4tt,  175  (S  B.  8..  5tti  ed..  738;  2  Xdm.  4M).  unM. 

g  101.  [Amended,  1877.]  Copy  of  process,  etc.,  to 
be  dettrared  when  served. — A  sheriff  or  other  officer, 
■erring  a  mandate,  must,  upon  the  request  of  the  per- 
son served,  deliver  to  him  a  copy  thereof,  without  com- 
penaaticm. 

IiL,|7lw 

§102.  [Amended,  1877.]  Sheriff  to  execute  process^ 
etc.)  may  return  by  mail  —  A  sheriff,  or  other  officer, 
to  whom  a  mandate  is  directed  and  delivered,  must 
execute  the  same  according  to  the  command  thereof, 
and  make  return  thereon  of  his  proceedings,  onder  his 
hand.  For  a  violation  of  this  provision,  he  is  liable  to 
the  party  aggrieved,  for  the  damages  sastained  by  him ; 
in  addition  to  any  fine,  or  other  punishment  or  proceed- 
ing, aathoriaed  by  law.  A  mandate  directed  and  deliv- 
ered to  a  sheriff  may  be  returned,  by  depositing  the 
same  in  the  post-office,  properly  inclosed  in  a  postpaid 
wrapper,  addressed  to  the  clerk,  at  the  place  where  his 
office  is  situated  ;  unless  the  officer,  making  the  return 
in  the  name  of  the  sheriff,  resides  in  the  place  where 
the  clerk's  office  is  situated. 

Id. .  2  T7:  L.  1890.  ch.  229l  I  a  (4  Edm.  699).  Corning  v.  SoathlanU.  .t  Hill. 
•M:  t^lTBTdr.  Jones,  7  N.  Y.  &50j  Sheldon  v.  Payne,  id.  453;  Wnuson 
V.  Bn-aQka,a9  N.  Y.  Snpr.  fll ;  McKlnley  v.  Tucker,  6  Lans.  214 :  Wchle 
V.  CoanerTej  M.  Y.  2Sd. 

§  103.  [Amended,  1877.1  Uability  for  neglect  in 
special  proceedings.  —  A  sheriff,  or  other  officer,  to 
whom  is  delivered  for  service  or  execution,  a  mandate, 
authorized  by  law  to  be  issaed,  by  a  judge  or  other  offi- 
cer, in  a  special  proceeding,  who  wilfully  neglects  to 
execute  the  same,  may  be  fined  by  the  judge,  in  a  sum 
not  exceeding  twenty-five  dollars,  and  is  liable  to  the 
party  aggrieved,  for  his  damages  sustained  thereby. 

IB.  S.  »1,I3  (21Wm.  571).  Homan  v.  Llswell.e  Cow.  6S9:  Carpenter 
•.8«lw«ll,llll.  Y.ai. 
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§  104.  Shezl£F  may  command  the  power  of  thA 
oounty,  to  overcome  resistance.  —  If  a  sheriff,  to  whom 
a  mandate  is  directed  and  delivered,  finds,  or  has  rear> 
son  to  apprehend,  that  resistance  will  be  made  to  tho 
execution  thereof,  he  may  command  all  the  male  per- 
sons in  his  conntj,  or  as  many  as  he  thinks  proper,  and 
with  sach  arms  as  he  directs,  including  any  military- 
organization  armed  and  equipped,  to  assist  him  in 
overcoming  the  resistance  and,  if  necessary,  in  arrest- 
ing and  confining  the  resisters,  their  aiders  and  abettors, 
to  be  dealt  with  according  to  law. 

2  R.  S.  441, 1 80 (2 £dm.  459;  3  B.  S., &tli  ed.. 740).  Gojles  v.  Hnrttn,  !• 
Johns.  85. 

§  106.  Names  of  resUters  to  be  certified.  —  The 

sheriff  must  certify  to  the  court,  from  which  or  by 
whose  authority  the  mandate  was  issued,  the  names  of 
the  resisters,  their  aiders  and  abettors,  as  far  as  he  can 
ascertain  the  same,  to  the  end  that  they  may  be  pun- 
ished for  their  contempt  of  the  court. 
Id.,  1 81,  Am'd. 

§  106.  Punishment  for  refiising  to  assist.  —  A  per- 
son, commanded  by  a  sheriff  to  assist  him,  as  pre- 
scribed in  the  last  section  but  one,  who,  without  lawful 
cause,  refuses,  or  neglects  to  obey  the  command,  ia 
guilty  of  a  misdemeanor. 
Id..|82,am'd. 

§  107.  Governor  may  order  out  military.  —  If  it 
appears  to  the  governor,  that  the  power  of  a  county 
will  not  be  sufficient,  to  enable  the  sheriff  thereof  to 
serve  or  execute  the  procesH  or  other  mandates,  deliv- 
ered to  him,  he  must,  on  the  application  of  the  sheriff',  . 
order  such  a  military  force,  from  another  county  or 
counties,  as  is  nece.spary. 

Id.,  {83. 

§  108.  Trial  of  claim  of  title  by  third  person,  to 
property  seized  by  sheriff. —  Where  it  is  specially 
prescribed  by  law,  that  a  ^heriff  must,  or  may,  in  his 
discretion,  empanel  a  jury  to  try  the  validity  of  a  claim 
or  title  to,  or  of  the  right  of  possession  of  goods  or 
effects,  seized  by  him  by  virtue  of  a  mandate  in  an 
action,  interposed  by  a  person  not  a  party  to  the  action, 
the  trial  must  be  conducted  in  the  following  manner, 
except  as  otherwise  specially  prescribed  by  law : 


87  TRIAL,  ETC.  g  109 

1.  The  sheriff  mnBt,  from  time  to  time,  notifj  as 
Buuij  penons  to  attend,  as  it  is  necessary,  in  order  to 
form  a  jury  of  twelve  persons,  qualified  to  serve  as 
trial  jorors  in  the  county  court  of  tUe  county,  or,  in 
the  city  and  county  of  New-Tork,  in  the  court  of  com- 
mon pleas  for  that  city  and  county,  to  try  the  validity 
of  the  claim. 

2  Upon  the  trial,  witnesses  may  be  examined,  in 
behalf  of  the  claimant,  and  of  the  party,  at  whose  in- 
0taur>f  the  property  claimed  was  taken  by  the  sheriff. 
For  lb?;  purpose  of  compelling  a  witness  to  attend  and 
testifv.  the  sheriff,  upon  the  application  of  either  party 
to  th«^  inquisition,  must  issue  a  subpoena,  as  prescribed 
in  8«frt'on  S54  of  this  act,  and  with  like  eflR^ct;  except  ' 
that  a  warrant  to  apprehend  or  to  commit  a  witness,  in 
a  case  specified  in  section  855  or  in  section  856  of  this 
act,  may  be  issued  by  a  judge  of  the  court  in  which  thev 
action  is  brought,  or  by  the  county  judge,  or,  in  the  city 
and  or^unty  of  New- York,  by  a  judge  of  the  court  of 
common  pleas  for  that  city  and  county. 

Z.  [Amended,  1879.]  The  sheriff  or  under-sheriff' 
ma^l  preside  upon  the  trial.  A  witness,  produced  by 
ciiber  party,  must  be  sworn  by  the  presiding  ofBcer, 
and  examined  orally  in  the  presence  of  the  jury.  A 
witness  who  testifies  falsely  upon  such  an  examina- 
tion, is  guilty  of  perjury  in  a  like  case,  and  is  punish- 
able in  like  manner,  as  upon  the  trial  of  a  civil  action. 

Vre  Heated  oo  2  R.  8.  4,  {f  10-13,  and  Co.  Proc. ,  1 216.  See  post.  9  1 181. 
Sanit..-.«  r  Bryant,  14  Abb.  N.  S.  442;  KlnR  v.  Orser,  4  Duer.  431 ;  Crock, 
■a  >..'  riffs  I  43S;  Lommis  •.  Kasson.  43  Barb.  373;  Rogers  e.  Weir,  34 
K.  T.  4«3-  Barley  V.  Bates,  8  Johns.  ISi;  Townsend  v.  Phillips,  10  Id. 
94;  Cfaantarlaln  v.  BellerTls  N.  Y.  lU:  Hall  v.  Stryker.  27  id.  603. 

^  109.  Expenses,  how  paid.  —  Upon  such  a  trial 
th«-re  are  no  costs:  but  the  fees  of  the  sheriif,  jurors, 
aivl  witnesses  must  be  taxed,  by  a  judge  of  the  court,  or 
the  county  judge  of  the  county,  or,  in  the  city  and 
county  of  New-iork.by  a  judge  of  the  court  of  common 

rleas  for  that  city  and  county,  and  must  be  paid  as  fol- 
jws; 

1.  If  the  jury,  by  their  verdict,  find  the  title,  or  the 
light  of  possession  to  the  property  claimed,  to  be  in  the 
daimaot ;  by  the  party  at  whose  instance  the  property 
was  uken  by  the  sheriff. 

2    If  they  find  adversely  to  the  claimant,  with  TePi>ect 
to  sU  the  property  claimed ;  by  the  clainiant. 
&  If  they  find  the  title,  or  the  right  of  %»|ff  ^""  ^'^ 


%  110.  PRISONERS.  ETC.  88 

only  a  part  of  the  property  elaimed,  to  be  in  the  claim- 
ant ;  each  party  must  pay  his  own  wit d esses'  fees,  and 
the  sherifiTs  and  jurors'  fees  must  be  paid,  one-half  bj 
each  party  to  thd  inquisition. 

Before  notifying  the  jurors,  the  theriflF  may,  in  hia 
discretion,  require  each  of  the  parties  to  the  controversy 
to  deposit  with  him  such  reasonable  sum,  as  may  be 
necessary  to  cover  his  legal  fees,  and  the  jurors'  fees. 
The  sheriff  must  return  to  each  party,  the  balance  of 
the  sum  so  deposited  by  him,  after  deducting  the  fees, 
lawfully  chargeable  to  that  party,  as  prescribed  in  this 
section. 
See  2  B.  S.  4, 1 12. 


TITLE   II. 

Prawsiona  relying  to  the  execution,  by  a  sheriff,  of  a 
mandate  against  the  person. 

AsTiGLV  ].  Arresting,  conveying;  to  Jnll.  nnd  committing  a  prisoner. 

2.  Jails:  Jail  discipline;  and  regulations  concerning  the  oon- 

flnement  and  care  of  prisoners, 

3.  Temporary  Jails,  and  temporary  remoTal  of  prisoners  fkx»m 

Jail. 

4.  Jail  liberties;  escapes. 

5.  Action  upon  and  assignment  of  a  bond  for  Jail  liberties, 

ARTICLE  FIRST. 

ARBB8TINO,  CONVEYINa    TO    JAIL,  AND   COMlflTTING  A 
PRISONBR. 

8io.  110.  Prisoner,  how  kept. 

111.  Support  of  prisoner  In  Kings  county. 

112.  Id.;  in  other  counties. 

113.  Charges  for  food.  etc. ,  when  prohibited. 

114.  Also  for  wattlnK  for  prisoner. 
Wfi.  Kates  of  charjres  for  lolling,  etc. 

116.  Prisoner  may  8«ond  for  necessaries. 

117.  Charges  for  rent.  etc..  |>rohlbited. 

118.  Prisoner,  how  conveyed  to  Jail  through  another  county. 

1 19.  OfQcer  or  prisoner  not  liable  to  arrest. 

{^  110.  Prisoner,  how  kept.  —  A  person  arrested,  by 
virtue  of  an  order  of  arrest,  in  an  action  or  special  pro- 
ceeding brought  in  a  court  of  record ;  or  of  an  execu- 
tion issued  upon  a  judgment  rendered  in  a  court  of 
record  ;  or  surrendered  in  exoneration  of  his  bail ;  must 


dbyGOOgl< 


»  PRISONEKS,  ETC.  §§  111-113. 

be  B&felj  kept  in  custody,  in  the  maniier  prescribed  bj 
law,  and.  except  as  otherwise  prescribed  in  the  next 
two  sectioDfl,  at  his  own  expense,  until  he  satisfies  the 
judgment  rendered  against  him,  or  is  discharged  accord- 
ing to  law. 

a  &.  8.  37i.  H  76  ami  77  (3  B.  8..  5th  ed..  6M ;  2  Edm.  301),  OODBoll(Uted. 
and  exlended. 

§  111.  Supp^  of  prisoner  in  Sings  county. —  In  the 
eonntj  of  Kings,  when  the  sheriff  lias  actually  confined 
in  jail  a  prisoner  so  arrest^  or  surrendered,  he  must 
serve  upon  the  plaintiflTs  attorney,  as  prescribed  by  law 
for  the  service  of  a  paper  upon  an  attorney  in  an  action, 
a  written  notice,  stating  that  he  has  so  confined  the 
prisoner,  and  that  the  plaintiff  is  required  to  make  the 
payments  specified  in  this  section,  in  default  whereof 
the  prifioner  will  be  discharged.  Within  three  days 
after  service  of  the  notice,  or  six  days,  if  the  service  is 
bj  mail,  the  plaintiff  must  pay  to  the  sheriff  the  sum 
of  twenty-five  dollars,  for  the  support  of  the  prisoner 
for  the  first  twenty  days,  after  hi.s  actual  confinement  in 
jail,  unless  in  the  meantime  he  is  discharged  or  ad- 
mitted to  the  jail  liberties.  At  or  before  the  expiration 
of  each  subsequent  period  of  twenty  days,  during  which 
thf  prisoner  has  been  so  confined,  the  plaintiff  must  pay 
a  like  sum  to  the  sheriff,  for  the  prisoner's  support  dur- 
ine  the  ensuing  twenty  dajs.  If  a  payment  required  bv 
thig  section  id  not  made,  the  prisoner  mu^t  be  discharged. 
The  sheriff  must  apply  all  the  money  so  paid,  to  the 
support  of  the  prisoner,  unless  he  is  admitted  to  the 
jail  liberties  or  discharged,  in  which  case  he  must  re- 
fund  to  the  plaintifiTs  attorney  a  ratable  portion  of  the 
la<»t  payment,  according  to  the  period  of  time,  during 
which  the  prisoner  was  so  confined. 
)  .  l>^9,  cb.  813,  amM. 

§  112.  Support  of  prisoners  in  other  counties.  —  In 
any  county  except  Kings,  if  a  prisoner,  actually  con- 
fined in  jail,  makes  oath  before  the  sheriff,  jailor,  or 
deputy-jailor,  that  he  is  unable  to  support  himself 
daring  his  imprisonment,  his  support  is  a  county 
fharge. 

L.  1875.  ch.  231,  HI  and  4. 

§  113.  Charges  for  food,  etc^  when  prohibited.--  A 
ihieriff  or  other  oflftcer  shall  not  charge  a  person,  whom 
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he  has  arresled.  with  any  sum  of  money,  or  demand,  or 
receive  from  him  money,  or  any  valuable  thing',  tor 
any  drink,  victuals  or  other  thing,  furnished  or  pro- 
vided for  the  officer,  or  for  the  prisoner,  at  any  tavern, 
ale-house,  or  public  victualing  or  drinking-hoase. 

2  B.  S.  426, 1 1  (3  R.  S.,  5th  ed..  724 ;  2  Edm.  444). 

S  1 14.  Alan  for  -waiting  for  prisoner.^—  A  sheriff  or 
other  officer  shall  not  demand  or  receive  from  a  person, 
arrested  by  him,  while  in  his  custody,  a  gratuity  or  re- 
ward, upon  any  pretence,  for  keeping  the  prisoner  oat 
of  iail  ;  for  going  with  him  or  waiting  for  him  to  find 
bail,  or  to  agree  with  his  adversary  ;  or  for  any  other 
purpose. 

Id.j2,  aniM. 

§  115.  Rates  of  charges  for  lodging,  eta  —  If  a  per 

son  arrested  is  kept  in  a  house,  other  than  the  jaU  of 
the  county,  the  officer  arresting  him,  or  the  person  in 
whoye  custody  he  is,  shall  not  demand  or  receive  from 
him  aiiy  greater  sum,  for  lodging,  drink,  victuals,  or 
any  other  thing,  than  has  been  theretofore  prescribed 
by  the  court  of  sessions  of  the  county;  or,  if  no  rate 
has  been  prescribed  by  the  court  of  sessions,  than  is  al- 
lowed by  a  justice  of  the  peace  of  the  same  town  or 
city,  upon  proof  that  the  lodging  or  other  thing  was 
actually  furnished,  at  the  request  of  the  prisoner.  And 
6uch  au  officer  or  person  shall  not,  in  any  case  or  npon 
any  ])retext,  demand  or  receive  compensation  for  strong, 
spirituous,  or  fermented  liquor,  or  wine,  sold  or  de- 
livered to  the  prisoner. 

Id,,?  3. 

i^  1 16.  Prisoner  may  send  for  necessaries.  —  A  pris- 
oner so  kept  in  a  house,  may  send  for  and  have  beer, 
ale,  cider,  tea,  coflFee,  milk,  and  necessary  food,  and  such 
bedding,  linen,  and  other  necessary  things,  as  he  thinks 
fit,  from  whom  he  pleases,  without  detention  of  the 
same  or  any  part  thereof  by.  or  paying  for  the  same,  or 
any  part  thereof  to,  the  officer  arresting  him,  or  the 
person  in  whose  custody  he  is. 

Id.,  8  4. 

ii  117.  Charges  for  rent,  etc.,  prohib^ed — A  sheriff, 
jailor,  or  other  officer,  shall  not  demand  or  receive 
money,  or  any   valuable  thing,  for  chamber  rent  in  a 
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jmil;  or  anT  fee,  oompensation,  or  reward,  for  the  com- 
mitment,  detaininn^  in  custody,  release,  or  discharge  of 
a  prisoner,  other  than  the  fees  expressly  allowed  there- 
for by  law. 

SB.  0.491.  is. 

^  118.  Priaoner,  how  conveyed  to  Jail  through 
amothw  county. — A  sheriff  or  other  ofQcer,  who  has 
lawfully  arrested  a  prisoner,  may  convey  his  prisoner 
through  one  or  more  other  counties,  in  the  ordinary 
route  of  travel,  from  the  place  where  the  prisoner  was 
axrested,  to  the  place  where  he  is  to  be  delivered  or 
confined. 
14..  I  «.    See  9  Wend.  306. 

§  119.  Officer  or  priaonar  not  liable  to  arrest.  —  A 
prisoner  eo  conveyed,  or  the  officer  having  him  in  cus- 
tody, is  not  liable  to  arrest  in  any  civil  action  or  special 
prooeeding,  while  passing  through  another  county. 

U..  t  7.  UB^L 

ARTICLE  SECOND. 

4AILa;  JAEL  DISCIPLIKB;  AJn>  REGULATIONS  CONCEBN- 
USB  THK  COKFIXJEMENT  Ain>  OARE  OF  PRISONERS. 

tea  19.  Jmll  tn  N«w.Tork  citr. 
la.  JaUs  In  other  coantle*. 
123.  Either  of  Mseral  J&ils  idajt  be  used. 
IZI.  Cfvtl  ftnd  cTimlnal  prbooen  to  be  kept  separate, 
iji.  Males  and  females  to  be  kept  separate. 
IJS.  Penalties. 
!3S.  Jail  physician. 
127.  Removal  of  sick  prisoners. 
IS*.  Sale  of  llqTior  In  JatU. 
129.  Permit,  when  frranted. 
13i>.  Penalties  for  violation. 
la.  Service  of  papers  on  prisoner. 
lis.  Sherlirto  permit  nccess  for  that  purpose. 
133.  Prteoners  nnd<rr  United  States  process. 
13L,  Sherlffanswerable  for  their  cu.<itod7. 

§  12a  Jail  in  New-York  city.  — The  building,  now 
oied  aa  a  jail  in  the  city  of  New-York,  for  the  confine- 
ment of  prisoners  in  civil  causes,  sliall  continue  to  be 
the  jail  of  tlie  city  and  county  of  New- York,  for  tlie 
eonfioement  of  such  persons  ;  and  the  sheriff  of  the  city 
and  county  of  New- York  shall  have  the  custody  thereof, 
and  of  the  prisoners  in  the  same. 

J R-  8.  4».  I W  (3  R.  S. .  5th  ed.,  725 ;  2  Bdm.  446).  also  flrst  clauee  of 
lR.S.a«».i78. 
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g  121.  Jails  in  other  countieB.  —  The  baildings,  novr 
ased  as  the  juils  of  tlie  other  counties  of  the  State,  aliall 
continue  to  be  the  jails  of  those  counties  respective! jr« 
until  other  buildings  have  been  designated  or  erected 
for  that  purpose,  according  to  law ;  and  the  sheriflT  of 
each  county  shall  have  the  custody  of  the  jail  or  jaila 
of  his  county,  and  of  the  prisoners  in  the  same. 

2  R.  S.  428, 8  13.  and  part  of  1  B.  S.  380,  {  7». 

g  122.  Either  of  several  Jails  may  be  used.  —  Tlio 
sheriff  of  a  county,  in  which  there  is  more  than  one 

i'ail,  may  confine  a  prisoner  in  either ;  and  may  remove 
lim  from  one  jail  to  another,  within  the  county,  when- 
ever he  deems  it  necessary  for  his  safe  keeping,  or  for 
his  appearance  at  court. 
Id.,  8  24.  ^ 

§  123.  Oivil  and  criminal  prisoners  to  be  kept  sep- 
arate.—  A  prisoner,  arrested  in  a  civil  cause,  must  not 
be  kept  in  a  room,  in  which  any  prisoner,  detained  on  a 
criminal  charge  or  conviction,  is  confined. 
Id.,  ( S.    See  Lockwood  r.  Mercerean,  6  Abb.  206. 

g  124.  Males  and  females  to  be  kept  separate^ — Male 

and  female  prisoners  must  not  be  put  in  the  same 
room ;  except  that  a  husband  and  his  wife  may  be  put 
or  kept  together,  in  a  room  wherein  there  are  no  other 
prisoners. 
Id.,  8 10.  amM. 

§  126.  Penalties.  — A  sheriff,  or  other  officer,  who 
wilfully  violates  any  of  the  foregoing  provisions  of  this 
title,  forfeits  to  the  person  aggrieved,  treble  damages. 
He  is  also  guilty  of  a  misdemeanor,  and  shall  be  pun- 
ished accordingly.  A  conviction  also  operates  as  a  for- 
feiture of  his  office. 
Id., 811. 

§  126.  Jail  physician.  —  The  board  of  supervisors  of 
each  county,  except  New-York,  must  appoint  some 
reputable  physician,  duly  authorized  to  practice  medi- 
cine, as  the  physician  to  the  jail  of  the  county.  If  there 
is  more  than  one  jail  they  must  appoint  a  physician  to 
each.  The  comuion-council  of  the  city  of  New-York 
must  appoint  a  similar  physician,  to  the  jail  of  that  city 
and  county.    The  physician  to  a  jail  holds  his  office  at 
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the  pleasare  of  the  board  which  appointed  him,  except 
in  the  ooantr  of  Kings.     In  that  countj^the  term  of  his 
office  Ib  three  jears. 
IK.  8.  421.  pot  Of  1 2S,  as  modified  b7  L.  1869,  ch.  418. 

§  127.  Removal  of  uok  piiaonen.  —  If  the  physician 
to  a  jail,  or,  in  caae  of  a  vacancy,  a  physician  acting  as 
ndi,  and  the  wuden  or  jailor,  certify  in  writing,  that 
a  prisoner,  confined  in  the  jail  in  a  civil  cause,  is  in  such 
a  state  of  bodilj  health,  that  his  life  will  be  endangered, 
nnlees  he  is  removed  to  a  hospital  for  treatment,  the 
eoonty  jadge,  or,  in  the  city  and  county  of  New- York, 
one  of  the  judges  of  the  court  of  common  pleas,  must, 
vpcm  application,  make  an  order,  directing  the  removal 
of  the  prisoner  to  a  hospital  within  the  county,  desig- 
nated by  the  judge ;  or,  if  there  is  none,  to  such  nearest 
hospital  as  the  jadge  directs ;  that  the  prisoner  be  kept 
in  tne  custody  of  the  chief  officer  of  the  hospital,  until 
he  has  Buffiaently  recovered  from  his  illness,  to  be 
nfely  returned  to  the  jail ;  that  the  chief  officer  of  the 
hospital  then  notify  the  warden  or  jailor,  and  that  the 
laUer  thereupon  resume  custody  of  the  prisoner.  If  the 
piiaooer  actually  escapes,  while  going  to,  remaining  at, 
or  istaming  from  the  hospital,  a  new  execution  may  be 
tamed  against  his  person,  if  he  was  in  custody  by  virtue 
of  an  execution ;  or.  if  he  was  in  custody  by  virtue 
of  an  order  of  arrest,  a  new  order  of  arrest  may  be 
panted,  upon  proof  by  affidavit  of  the  facts  specified  in 
lUs  section,  without  other  proof  and  without  an  under- 
taking. 

Ii.,Mfla:«d.  L.  1873.  ch.  399.  |1. 

S 128.  Sale  of  liquor  in  JaiU.  —  Strong,  spirituous,  or 
mnented  Hqnor,  or  wine,  shall  not,  on  any  pretence, 
ha  sold  within  a  building  used  and  establisheid  as  a  jaiL 
B^tnous,  fermented  or  other  liquor,  except  cider,  and 
ttat  ooality  of  beer  called  table-beer,  shall  not  be 
^^ronght  into  a  jail  for  the  use  of  a  person  confined 
therein,  without  a  written  permit  by  the  physician  to 
the  Jail,  which  must  be  delivered  to  and  kept  by  the 
Wper  thereof,  specifying  the  quantity  and  kind  of 
Bqnor  which  may  be  furnished,  the  name  of  the  prisoner 
fcr  whom,  and  the  time  during  which  the  same  may 
be  famished. 
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§  129.  Permit,  when  granted.  —  Bach  a  permit  shall . 
not  be  granted,  unless  the  physician  is  Batisfied^  that 
the  liquor  allowed  to  be  furnished  is  necensarj  for  the 
health  of  the  prisoner,  for  whose  use  it  is  permitted  - 
and  that  fact  must  be  stated  in  the  permit. 

2B.  S.428.180. 

§  130.  Penalties  for  violation. — A  person  who  bringi 
into  or  sells  in  a  jail,  strong,  spirituous,  fermented,  or 
other  liquor,  or  wine,  contrary  to  the  foregoing  provi- 
sions of  this  article ;  or  a  sheriff,  keeper  of  a  jail,  aseist- 
ant-keeper,  or  an  officer,  or  person  employed  in  or  about 
a  jail,  who  knowingly  suffers  liquor  or  wine  to  be  sold 
or  used  therein,  contrary  to  this  article,  is  guilty  of  a 
misdemeanor,  and  shall  be  punished  accordingly.  A 
conviction  also  operates  as  a  forfeiture  of  his  office. 

Id.,  {31. 

§  131.  Service  of  papers  on  prisoner.  —  A  sheriff  or 
jailor,  upon  whom  a  paper  in  an  action  or  special  pro- 
ceeding, directed  to  a  prisoner  in  his  custody,  is  law- 
fully served,  or  to  whom  such  a  paper  is  delivered  for 
a  prisoner,  must,  within  two  days  thereafter,  deliver 
the  same  to  the  prisoner,  with  a  note  thereon  of  the 
time  of  the  service  thereof  upon,  or  the  receipt  thereof 
by  him.  For  a  neglect  or  violation  of  this  section,  the 
sheriff  or  jailor,  guilty  thereof,  is  liable  to  the  prisoner 
for  all  damages  occasioned  thereby. 

Id.,  I  .^2,  aidM.  Davis  v.  Daffle,  1  Abb.  App.  Dec.  4M;  Affirming  8 
Bosw.  617.    See  post,  |  799. 

S  132.  Sheriff  to  permit  acoen  for  that  purpose. — 

Subject  to  reasonable  regulations,  which  the  sheriff 
may  establish  for  that  purpose,  a  sheriff,  jailor,  or  other 
officer,  who  has  the  custody  of  a  prisoner,  must  permit 
such  access  to  him  as  is  necessary,  for  the  personal  ser- 
vice of  a  paper  in  an  action  or  special  proceeding,  to 
which  the  prisoner  is  a  party,  and  which  must  be  per- 
sonally served. 

New. 

§  133.  Prisoners  under  United  States  process. —  A 

sheriff  must  receive  into  his  jail  and  keep  a  prisoner, 

committed  to  the  same,  by  virtue  of  civil  process  issued 

by  a  court  of  record,  instituted  under  the  authority  of 

*  e  United  States,  until  he  ift  discharged  by  the  due 
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ecHiise  of  the  laws  of  the  UDited  States,  in  the  same 
manner  as  if  he  was  committed  by  virtue  of  a  mandate 
io  a  civil  action,  issued  from  a  coart  of  the  State.  The 
sheriff  maj  receive,  to  his  own  use,  the  money  payable 
by  the  United  States  for  the  use  of  the  jail. 

SS.  8.  443,  SM  (3  B.  8.,  6ih  ed..  743;  2  Edm.  463). 

§  134L  Sheriff  answerable  for  their  ciutody.— A 
sheriff  or  jailor,  to  whose  jail  a  prisoner  is  committed, 
as  prescribed  in  the  last  section,  is  answerable  for  his 
safe  keeping,  in  the  courts  of  the  United  States,  accord- 
ing to  the  laws  thereof. 

ARTICLE  THIRD. 

TEICFORABT  JAILS.  AND  TEMPORAKT  BRMOVAL  OF 
PRISONERS  FROM  JAIL. 

Bk.  135.  When  Jail  iMcoraes  unfit,  etc. ,  another  to  be  iniim^rl 

136.  I>eslgnayon,  how  annnlled.  ^ 

137.  Copy  of  deslKTiatlon  to  be  served  on  the  dierlfl;  etc 
1.^  Prisoners  already  upon  Jail  Ubertiea. 

139.  Jail  liberties  to  prisoner,  who  becomes  entitled  tbeieto,  beftore 

removal. 

140.  Id.;  to  prisoners  removed. 

141.  When  diesignatton  to  be  revoked,  etc. 

142.  Copy  of  revocation  to  be  served  on  sheriff;  tfiflrtff*8  dnty 

thereon. 

143.  Removal  of  prisoners  In  case  of  Are. 

144.  What  officer  to  act  In  case  of  I ' 


§  135.  [Amended,  1877.]  Wb«n  Jail  beoomea  unfit, 
etc.,  another  to  be  designated.  —  If  there  is  no  jail  in 
a  coantT ;  or  the  jail  becomes  unfit  or  unsafe  for  the 
oonfi Dement  of  some  or  all  of  the  prisoners ;  or  is  de- 
stroyed by  fire,  or  otherwise ;  or  if  a  pestilential  disease 
breaks  out  in  the  jail,  or  in  the  vicinity  of  the  jail,  and 
the  physician  to  the  jail  certifies  that  it  is  likely  to  en- 
danger the  health  of  any  or  all  of  the  prisoners  in  the 
jail;  the  county  judge,  or,  in  tlie  city  and  county  of 
Xew-York,  the  chief -judge  of  the  court  of  common 
pleas,  muf^t,  by  an  instrument  in  writing,  filed  with  the 
clerk  of  the  county,  designate  another  suitable  place 
within  the  county',  or  the  jail  of  a  contiguous  county, 
for  the  confinement  of  some  or  all  of  the  prisoners,  as 
'^he  case  requires.  The  place  so  designated  thereupon 
becomes,  to  all  intents  and  purposes,  except  as  other- 
wise prescribed  in  this  article,  the  jail  of  the  coviuty 
lor  which  it  has  been  so  designated,  and  for  the   par 
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poBes  expressed  in  the    instrument  designating     tlie 
0ame. 

3B.  S.  428, 490,  H 14, 28  and  27  (3  R.  S.,  5lh ed.,  726;  2  Edm.  447,  449>, 
consolidated,  with  amendments. 

§  136.  Designation,  how  annulled.  —  The  designa- 
tion ma  J  be  modified  or  revoked,  by  the  judge  making^ 
the  same,  by  a  like  instrument  in  writing,  filed  -witn 
the  clerk  of  the  county. 

Id,,  Ji3,  am'd. 

§  137.  Copy  of  designation  to  be  served  on  tbe 
sheriff,  eto.  —  The  county  clerk  must  serve  a  copy  of 
the  designation,  duly  certified  by  him,  under  his  official 
seal,  on  the  sheriff  and  keeper  of  -the  jail  of  a  contig^- 
uous  county  so  designated.  The  sheriff  of  that  county 
must,  upon  the  delivery  of  the  sheriff  of  the  county  for 
which  the  designation  is  made,  receive  into  his  jail, 
and  there  safely  keep,  all  persons  who  may  be  lawfully 
confine^therein,  pursuant  to  this  article;  and  he  is 
responsiole  for  their  safe  keeping,  as  if  he  was  tlte 
sheriff  of  the  county  for  which  the  designation  is 
made. 

Id.,  U  16  and  17,  consolidated,  and  amM. 

§  138.  Prisoners  already  upon  Jail  liberties.  —  If  a 
prisoner  has  been  admitted  to  the  liberties  of  the  jail  of 
the  county,  for  which  the  designation  is  made,  he  must, 
notwithstanding,  remain  within  those  liberties  ;  but  he 
may  be  removed  by  tlid  sheriff,  to  whom  he  has  given 
bond  for  tlie  liberties,  to  the  jail  or  other  place  so  desig- 
nated, and  confined  therein,  in  a  case  where  the  sheriff 
might  confine  him  in  the  jail  of  his  own  county. 

Id.,  i  IS. 

§  139.  Jail  liberties  to  prisoner,  who  becomes  en- 
titled thereto,  before  removal.  —  If  a  person,  who  is 
arrested,  before  or  after  the  designation,  by  the  sheriff 
of  the  county  for  which  the  designation  is  made,  be- 
comes entitled,  after  the  designation,  and  before  his 
removal,  to  the  liberties  of  the  jail,  he  must  be  admit- 
ted to  the  liberties  of  the  jail  of  that  county,  as  if  the 
designation  had  not  been  made ;  but  he  may  be  removed 
by  tlie  sheriff  to  the  jail,  or  other  place,  so  designated, 
and  confined  therein,  in  a  case  where  the  sheriff  might 
confine  him  in  the  jail  of  his  own  county. 

1(1.,  9  19.  amM. 
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^  140.  Id. ;  to  prisoners  removed.  —  If  a  person  con- 
fined in  or  femoved  to  the  jail  of  a  contiguous  coantj, 
designated  as  prescribed  in  tiiiH  article,  becomes  enti- 
tled to  the  liberties  of  the  jail,  the  sberifif  of  that  county 
mast  admit  him  to  the  jail  liberties,  as  if  he  had  been 
originally  arrested  by  that  sheriff,  on  a  mandate  di- 
rected to  him. 

SB.  8.  42B.  490.  8  20. 

§  141.  When  designation  to  be  revoked,  etc. — When 
a  jail  is  erected  for  the  county,  for  whose  use  the  desig- 
nation waa  made,  or  its  jail  is  rendered  fit  and  safe  for 
the  confinement  of  prisoners,  or  the  reason  for  the  des- 
ignation of  another  jail  or  place  has  otherwise  ceaaed  to 
be  operative,  the  designation  must  be  revoked,  as  pre- 
Kribed  in  this  article. 

Iil..|21. 

§  142.  Ck>p^  of  revocation  to  be  served  on  sheriff; 
efaeriff'e  duty  thereon. — The  county  clerk  must  imme- 
^ately  serve  a  copy  of  the  revocation,  duly  certified  by 
him  under  his  official  seal,  upon  the  sheriff  of  the  same 
coanty  ;  who  must  remove  the  prisoners  belonging  to 
his  custody,  and  confined  without  his  county,  to  his 
proper  jail.  If  a  prisoner  has  been  admitted  to  the  jail 
liberties  in  the  other  county,  he  must  also  be  removed; 
and  he  is  entitled  to  the  liberties  of  the  jail  of  the 
coanty,  to  which  he  is  removed,  without  a  new  bond, 
as  if  he  had  been  originally  admitted  to  the  jail  liber- 
ties in  that  county;  and  the  bond  given  by  him  applies 
accordingly  to  those  liberties. 

Id.,  1 9.  ani'd. 

g  143.  Removal  of  pzisonen  in  case  of  fire.  —  If,  by 
reason  of  a  jail,  or  a  building  near  a  jail,  being  on  fire, 
there  is  reason  to  apprehend  that  some  or  all  of  the 
prisoners  confined  in  the  jail,  may  be  injured,  or  may. 
escape,  the  sheriff  or  keeper  of  the  jail  may,  in  his 
discretion,  remove  them  to  some  safe  and  convenient 
place,  and  there  confine  them,  until  they  can  be  safely 
retamed  to  the  jail ;  or,  if  the  jail  is  destroyed,  or  so 
injured,  that  it  is  unfit  or  unsafe  for  the  confineiuent  of 
the  prisoners,  until  a  designation  is  made,  as  prescribed 

n  section  135  of  this  act. 

Id.,i2»»  unM. 
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§  144.  What  officer  to  act  in  case  of  absenoe,  eto.  — 
If  the  county  judge,  or  the  chief-judge  of  the  court  of 
common  pleas  for  the  city  and  county  of  New- York,  is 
absent  or  unable  to  act, or  if  his  office  is  vacantia  desi^* 
nation,  or  the  revocation  or  modification  thereof,  as  pre- 
scribed  in  this  article,  may  be  made,  in  any  county  ex- 
cept New- York,  by  the  special  county  judge  or  tlie 
district-attorney,  or,  in  the  city  and  county  of  Neipv- 
York,  by  any  judge  of  the  court  of  common  pleas. 

New. 

ARTICLE  FOURTH. 

JAIL  LIBERTIEB;  ESCAPES. 

Sbo.   145.  JalUibertles  in  cerUln  coontlei. 

146.  Id. ;  In  other  counties. 

147.  Id.;  how  laid  out. 

148.  Opy  to  be  kept  posted  In  JalL 
Hit.  Who  admitted  to  llbortleii. 

150.  Bond  to  be  executed  bv  prisoner;  its  contents. 

151.  For  whom  bond  to  be  held. 

152.  i*ri!^>ner  to  be  committed  when  surety  Is  Insafflclent. 

153.  Surrender  of  prisoner  by  his  sureties. 
IM.  How  surrender  made. 

155.  W  hat  deemed  and  what  not  deemed  an  escape. 

156.  Whcfl  court  may  onler  indicted  prisoner  to  be  produced. 

157.  Pi  isoners  committed  for  contempt. 

158.  Sheritrs  liability  for  escape. 

15^.  Penalty  for  connivance  at  escape  by  a  sheriff,  etc. 

g  145.  Jail  liberties  in  certain  counties. —  The  fol- 
lowing lire  the  liberties  of  the  jail  for  each  of  the  coun- 
ties specified,  to  wit: 

For  the  city  and  county  of  New- York,  the  whole  of 
that  city  and  county. 

For  the  county  of  Onondaga,  the  whole  of  the  city  of 
Syracuse. 

For  the  county  of  Monroe,  the  whole  of  the  city  of 
Rochester. 

For  the  county  of  Erie,  the  whole  of  the  city  of  Buf- 
falo. 

For  the  county  of  Dutchess,  the  whole  of  the  city  of 
Poughkeepsie. 

For  the  county  of  Kings,  the  whole  of  that   county. 

For  the  county  of  Albany,  the  whole  of  the  city  of 
Albany. 

For  the  county  of  Jefferson,  the  whole  of  the  city  of 
Wntertown. 

For  the  county  of  Herkimer,  the  whole  of  the  village 
of  Herkimer. 
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Tot  the  coantj  of  Rensselaer,  the  whole  of  the  city 
of  Troy. 

L.  ISM^cfa.  32:  L.  IS51.  ch.  Stt;  L.  UM,  ch.  1«S;  L.  IMl,  ch.  61 
aodTS:  L.  iaC3,ch.  186;  L.  I87X  ch.  16  and  S38;  L.  1873,  ch.  196  and 
VOL 

^  146.  Jaa  liberties  in  other  counties.  *— The  liber- 
tias  of  the  jail,  in  each  of  the  other  counties  of  the 
State,  as  heretofore  established,  shall  coatinue  to  be 
the  liberties  thereof,  until  they  are  altered,  or  new  lib- 
erties ue  established,  as  prescribed  by  law. 

,IR.aLa2.|33(3R.  &,5(bed.,  731;2  Bdm.  451).  Peters  «.  Henry, 
f  Jobns.  m;  ChamberUta  V.  Campbell,  W  Barb.  642. 

^  147.  Jafl  liberties,  how  laid  out  —  Where  the  lib-- 
enies  of  a  jail  are  altered  or  established,  by  resolution 
of  the  board  of  sapervisors,  as  prescribed  by  law,  a 
•pace  of  ground,  adjacent  to  the  jail,  and  not  exceeding 
five  hundred  acres  in  quantity,  must  be  laid  out  as  the 
jail  liberties,  in  a  square  or  rectangle  as  nearly  as  may 
be;  but  a  j^tream  of  water,  canal,  street,  or  highway, 
Biav  be  adopted  as  an  exterior  line,  notwithstanding  it 
is  not  m  a  straight  line,  or  is  not  at  right  angles  with 
the  oiWr  exterior  line  of  the  liberties.  A  resolution 
esiaWbliing  or  altering  jail  liberties,  must  contain  a 
partibul&r  description  of  their  boundaries ;  aud  as  soon 
as  may  be  after  its  adoption,  the  boundaries  must  be 
desigoated  by  monuments,  inclosures,  posts,  or  other 
visible  and  permanent  marks,  at  the  expense  of  the 
ooanty. 

Id..|34:  L.  1875. ch.  483;  11. 

§  148.  Copy  to  be  kept  posted  in  JaiL  —  The  county 
clerk  mast,  within  one  week  after  a  resolution  of  the 
board  of  supervisors,  establishing  or  altering  jail  liber- 
ties, has  been  filed  in  his  office,  deliver  an  exemplified 
eopy  tiiereof  to  the  keeper  of  the  jail ;  who  must  keep 
the  eame  exposed  to  public  view,  in  an  open  and  public 
P^LTt  of  the  jail,  and  exhibit  it  to  each  person  admitted 
to  ihe  liberties  of  the  jail,  at  the  time  of  his  executing 
a  bond  /or  that  purpose. 
H-B»anil38. 

1 149.  Who  sdmitted  to  liberties.-*-  A  person  in  the 
csslody  of  a  sheriff,  by  virtue  of  an  order  of  arrest ;  or 
of  IS  sseeatlon  in  a  civil  action ;  or  in  consequence  of 
ftavnnder  in  exoneration  of  his  bail ;  is  entitled  to  be 
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admitted  to  the  libertiefl  of  the  Jail,  apon  execatln^  a 
bond  to  the  sheriff,  as  prescribed  in  the  next  section* 

2  R.  8.  438, 1 40.   See  ante,  1 15.  JMkson  «.  BnilDgs.  1  CaL  253 ;  Peoivle 

V.  Bennett,  4  PaiRe,  S88;  Patrick  «.  Warner;  People  v.  Oowles,  S  Abb. 
App.  Dec.  507 :  a.  c,  4  Keyea,  38 :  reveraing  34  How.  481 :  Bradford  «.  Oon« 
aaulus.  3  Cow.  128. 

§  150.  Bond  to  be  executed  by  prisoner;  its  con* 
tents.  —  Tbe  bond  must  be  executed  by  the  prisoner, 
and  one  or  more  sufficient  sureties,  residents,  and 
householders  or  freeholders  of  the  county,  in  a  penaltj 
at  least  twice  the  sum,  in  which  the  sheriff  was  required 
to  hold  the  defendant  to  bail,  if  he  is  in  custody  under 
an  order  of  arrest,  or  has  been  surrendered  in  exonera- 
tion of  his  bail,  before  judgment ;  or  directed  to  be  col- 
lected by  the  execution,  if  he  is  in  custody  under' an 
execution;  or  remaining  uncollected  upon  a  judgment 
again Rt  him,  if  he  has  been  surrendered  after  judg- 
ment ;  conditioned,  that  the  person  so  in  custody  shall 
remain  a  prisoner,  and  shall  not,  at  any  time,  or  in  any 
manner,  escape  or  go  without  the  liberties  of  the  jail, 
until  discharged  by  due  course  of  law. 

Id. .  }3  41  and  42.  Sullivan  «.  Alexander,  19  Jotana.  233;  Holmea  «.  laui- 
slnR,  3  Johns.  Caa.  73;  Dole  v.  Moulton.  2  Id.  20S;  Smith  «.  JaiMea,  8 
Johns.  HI.  _ 

g  161.  For  whom  bond  to  be  held. — A  bond  so 
taken  is  held  for  the  indemnity  of  the  sheriff  taking*  it, 
and  of  the  party  at  whose  instance  the  prisoner  exe- 
cuting it  is  confined. 
2  B.  S.  434, 1 43.  Peters  «.  Henry,  6  Johns.  12L 

§162.  Prisoner  to  be  oommitted  when  surety  is  in- 
sufficient. —  If  a  sheriff,  who  has  taken  such  a  bond, 
discovers  that  a  surety  therein  is  insufficient,  he  may 
commit  the  prisoner  who  executed  it  to  close  confine- 
ment in  the  jail,  until  another  bond,  with  good  and 
sufficient  sureties,  is  offered. 
Id.,  9  44. 

§163.  Surrender  of  prisoner  by  his  suretiea.  —  One 
or  more  of  the  sureties,  in  a  bond  given  for  the  liberties 
of  a  jail,  may  surrender  the  principal,  at  any  time  be- 
fore judgment  is  i^endered  against  them  in  an  action  on 
the  bond :  but  they  are  not  exonerated  thereby,  from  a 
liability  incurred  before  making  the  surrender. 
Id.,  1 45.  am'd.    Betts  «.  LIvennore,  1  Sandf.  6ttU. 
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§  164.  How  ranrendar  made.  — The  Barrender  mast 

be  mftde  as  follows.    The  surety  or  sureties  making  it 

most  take  the  principal  to  tlie  keeper  of  the  jail,  who 

mast,  upon  hie  or  their  written  requisition  to  that  effect, 

take  the  principal  into  his  custody,  and  indorse  upon  the 

bond  given  for  the  liberties,  an  acknowledgment  of  the 

aorrender;  and  also,  if  required,  give  the  suretj  or 

soieUes  a  certificate,  acknowledging  the  surrender. 

3  E.  a.  «i. i «.  8ee  Steelmaa  v.  Katttz,  20  Am.  Bep.  889;  1  Wclt*8 
Pr.  C»:  Meccalf  «.  Strrker.  31  N.  Y.  2S&:  Nlcollsv.IngeraoU,  7  Johns.  IMt 
BoshB^ «.  BoshnelU  15  Barb.  3M;  In  re  Taylor,  7  How.  213;  Harp  «. 
Cicood. 2 Hill, 218;  Qngg  v.  Pierce, 53 Barb.  agJ. 

§  166.  What  deemed  and  what  not  deemed  an  ea- 
eape.  —  The  going  at  large,  within  the  liberties  of  the 
jail  in  which  he  is  in  custody,  of  a  prisoner  who  has 
execated  snch  a  bond,  or  of  a  prisoner  who  would  be 
entitled  to  the  liberties  upon  executing  such  a  bond.  Is 
not  an  e8cape.(l)  But  the  going  at  large,  beyond  the  lib- 
erties, by  a  prisoner,  without  the  assent  of  the  party  at 
whose  instance  he  fli  in  custody,  is  an  escape  ;  and  the 
sheriff  in  whose  custViy  he  was,  has  the  same  authority 
to  pursue  and  retake  Mm,  as  if  he  had  escaped  from 
tbe  jail^C^)  Such  an  escape  forfeits  the  bond  for  the 
liberties,  if  any  ;  subject  to  the  provisions  of  the  next 
article  of  this  title. 

Id.,  i  47.  Ho1in««  v.  Lanslnff,  3  Johns.  Cas.  73 ;  Peters  v.  Henrjr, 
«  Jotm.  121.  (1)  Lodnrood  «.  Mercereau.  6  Abb.  Pr.  206.  (3)  BIsteH 
«.  Kip.  3  Jehna.  69;  13  Id.  M0:  Kip  *.  Brigham,  7  Id.  168;  Steward 
V.  Kip.  Id.  IM;  Stone  «.  Woods,  9  Id.  182;  Day  v.  Brett,  6  Id.  22; 
Tr&cfv  V.Whipple.  8  id.  879:  Hinds  «.  Doubledar,  21  Wend.  223:  Plnck- 
nerv.  Hef(enian,fi3  N.  Y.  31;  Wool  «.  Tarncr.  lOJobns.  430;  Bronson 
V  Bart.  17  Id.  63;  Van  Wormer  ».  Van  Voost,  10  Wend.  3*6. 

^  16^  [jyneiided,  1877.]  When  oourt  may  order 
iadictad  piriaooer  to  be  produced.  —  Where  a  person, 
who  has  been  indicted  for  a  criminal  offence,  is  held  by 
a  sheriff,  by  virtue  of  a  mandate  in  a  civil  action  or 
special  proceeding,  the  court,  in  which  the  indictment 
is  pending,  may  make  an  order,  requiring  the  sheriff  to 
bring  him  before  the  court ;  whereupon  the  court  may 
make  snch  disposition  of  the  prisoner,  as  to  it  seems 
proper.  The  sheriff's  fees  and  expenses,  in  so  doiuff, 
are  a  county  charge  of  the  county  wherein  the  court  is 
idtting. 

L.  isn,  di.  aoB,  1 1  9  Mm.  C7). 

%  167.  PxiMBflr  oommitted  for  contempt.  — A  pris- 
oner, committed  to  jail  upon  process  for  contempt,  or 
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committed  for  miscondact  in  a  case  prescribed  by  law, 
must  be  actually  confined  and  detained  within  the  jail, 
until  he  is  discharged  by  due  course  of  law,  or  is  re- 
moved to  another  jail  or  place  of  confinement,  in  a  caae 
prescribed  by  law.(l)  A  sheriff  or  keeper  of  a  jail,  ^*bo 
suffers  such  a  prisoner  to  go  or  be  at  large  out  of  his 
jail ;  except  by  virtue  of  a  writ  ot  habeias  <5orpup,  or 
'ly  the  special  direction  of  the  court  committing  him, 
or  in  a  case  specially  prescribed  by  law ;  is  liable  to 
the  party  aggrieved,  for  his  damages  sustained  there- 
by, and  is  guilty  of  a  miBdemeanor.(2)  If  the  coiu- 
mitment  was  for  the  non-payment  of  a  sum  of  money, 
the  amount  thereof,  with  interest,  is  the  measure  of 
damages. 

2  R.  8.  437«  I  Al.  amM.  (1)  People  «.  Oowles, i  Keyes,  ^  s.  c. ,  3  Abb. 
Dec.  fi07  ;  Fonl  •.  Fonl,  41  How.  169 ;  s.  c,  10  Abb.  74;  Ward  •.  Ward. 
6td.  79.    (2)  Loosey  «.  Orser,  4  Boiw.  391. 

§  168.  Sheriff's  liability  for  escape. —  Where  a  pris- 
oner, in  a  sherifiTs  custody,  goes  or^is  at  large  beyond 
the  liberties  of  the  jail,  without  the  assent  of  the  party 
at  whose  instance  he  is  in  custody,  the  sheriff  is  an- 
swerable therefor,  in  an  action  against  him,  as  fol- 
lows: 

1.  If  the  prisoner  was  in  custody  by  virtue  of  an 
order  of  arrest,  or  in  consequence  of  a  surrender  in  ex- 
oneration of  his  bail,  before  judgment,  the  sheriff*  is 
answerable  to  the  extent  of  the  damages  sustained  by 
the  plaintiff.  (1) 

2.  If  the  prisoner  was  in  custody  by  virtue  of  any 
other  mandate,  or  in  consequence  of  a  surrender  in  ex- 
oneration of  his  bail,  after  judgment,  the  sheriff  is  an- 
swerable for  the  debt,  damages,  or  sum  of  money,  for 
which  the  prisoner  was  committed.(2) 

Id. ,  H  02  and  63.  (1 )  Van  Slyck  v.  Hogeboom,  6  Jolins.  270 ;  Smith  v. 
Knupp.30N.  T.  081:  Daguerre  v.  Orser,  10  Abb.  12;  a.  c..l5  Id.  113;  - 
Paterxon  r.  Westervolt,  17  Wend.  543:  Loosey  v.  Orser,  4  Bosw.  S91 ; 
Russell  r.  Turner,  7  John*.  16U.  (3)  Brown  p.  Qenung.  1  Wend,  lift; 
Brown  v.  Llttletield,  id.  398;  Rawson  r.  Dole,  2  Johns.  454;  Barnes  v. 
Wlllett,  11  Abb.  225;  Bacon  r.  Crop8ey,7  N.  Y.  195. 

§  169.  Penalty  for  connivance  at  escape,  by  a  sher- 
iff^ etc.  —  A  sheriff  or  other  ofBcer,  who  demands  or  re- 
ceives a  reward,  gratuity,  or  other  valuable  thing,  to 
procure,  assist,  connive  at,  or  permit  an  escape  of  a 
prisoner  in  his  custody,  is  guilty  of  a  misdemeanor,  and 
shall  be  punished  accordingly.    A  conviction  also  oper* 
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■tea  aa  a  forfeiture  of  his  office,  and  disqualifies  him 
iozeTer  thereafter  from  holding  the  same. 

.ABTICLE  FIFTH,  , 

Umax  upoir  akd  absionmeiit  of  ▲  bond  for  jail 

LIBBRTIB8. 

■m.  HD.  I>efeooe  tn  action  by  sheriflToa  bond. 

U1.  JuigBxtnt  against  sheriff  to  be  evidence  asalnsi  sorettos,  ete. 

U3.  Sammary  Jad«ment  for  sheriff. 

]€a.  iLequMtes  of  application  therefor. 

164.  ^ach  Jailgroeni  when  stared.    Id.;  when  vacated. 

]«a.  Jndgment  against  sheriff  is  evidence  of  damages. 

m.  Assignment  of  bond. 

1^.  Action  on  bond  by  assignee ;  damages  recoverable. 

IM.  Bach  assignment  ban  action  against  sheriff. 

1^.  Defence  in  action  bj  aastgDee. 

170.  Stay  of  pvoceedlngs  where  assignment  Is  not  taken. 

171.  Defence  ofaherlirin  action  for  escape. 

§  160.  Defaoce  (p  action  hy  iheriff  on  bond.  —  In  an 
action  brought  bj  a  sheriff  on  a  bond  for  the  jaii  liber- 
laee,  it  is  a  defence,  that  the  prisoner  yoluntarilj  re- 
larned  to  the  liberties  of  the  jail  from  which  he  escaped, 
or  waa  recaptured  bj,  or  surrendered  to  the  sheriff,  from 
wboae  enatody  he  escaped,  before  the  commencement  of 
the  action.  The  defendants  may  make  that  or  any  other 
defence  to  the  action,  whicli  might  be  made  by  the 
flheriff^  to  an  action  against  him  for  the  escape. 

2  B.  S.  43a.  1 48.  Middle  District  Bank  p.  Deyo,  6  Cow.  733;  Bay  «. 
Boftrboom.  II  Johns.  433;  Stone  «.  Woods,  5  id.  182;  Lockwood  «.  Mer- 
eerran.  6  Abb.  9M;  Bronson  v.  Karl.  17  Johns.  63;  Dole' v.  Monlton,  3 
Johns.  Caa.  305 ;  Lohnls  v.  Jones.  11  Johni.  174 ;  Thompson  v.  Lockwood, 
15  td.  2W;  Utouty  «.  Onfer.  4  Boaw.  3»l ;  French  v.  Willett,  10  id.  579. 

§  161.  Jndgmant  againat  sheriff  to  be  evidenoe 
i^gainat  snreftiea,  etc.  —  But  if  judgment  has  been  ren- 
dered against  the  sheriff,  in  an  action  brought  for  the 
escape,  and  dne  notice  of  the  pendency  of  the  action 
was  given  to  the  prisoner  and  his  sureties,  to  enable 
Ihem  to  defend  the  same,  the  judgment  against  the 
flheriff  la  oonclosive  evidence  of  his  right  to  recover 
againat  the  prisoner  and  his  sureties,  to  whom  the 
Botioe  waa  given,  aa  to  any  matter  which  was  or  might 
have  been  controverted,  in  the  action  againat  the 
A«riir. 

K..t4i.  KfBtil»«.Ufb.«1lftrt».4M:Klpv.  Bingham. e  Johns,  iss;  7 
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§  162.  Smnmary  Jadgment  for  nhexifL — In  an  action 

brought  bj  a  sheriff  on  a  bond  for  the  jail  liberties,  if 
it  appears  to  the  coart,  upon  a  motion  made  in  behalf 
of  tne  sheriff,  that  jadgment  has  been  rendered  a^inst 
him,  for  the  escape  of  the  prisoner,  and  that  dae  notice 
of  the  pendency  of  the  action  against  him,  was  given 
to  the  prisoner  and  his  sureties,  to  enable  them  to  de- 
fend the  same,  the  court  must  order  a  summary  jadg- 
ment for  the  plaintiff;  and  judgment  must  be  entered 
acoordinglj,  with  costs. 

2  R.  8.  435,  I  60. 

g  163.  Requisites  of  application  therefor. —  But  to 
entitle  a  sheriff  to  move  for  such  a  judgment,  he  must 
have  served  a  copy  of  his  complaint,  and  given  twenty 
days'  notice  of  the  motion. 

Id. .  I  ftl. 

§  164.  Such  Jadgment  when  stayed.  Id.;  when 
vacated.  —  If  it  appears,  on  the-hearing  of  the  motion, 
that  the  defendants  have  a  meritorious  defence,  which 
was  not  controverted  in  the  action  against  the  sheriff, 
and  whidi  by  law  could  not  have  been  so  controverted, 
the  court  may  stay  proceedings  on  the  jadgment,  with 
such  limitations  and  upon  such  terms,  as  it  deems  just, 
until  a  trial  in  the  action  ;  but  the  judgment  must  stand 
as  a  security  for  the  sheriff.  If  the  defence  is  estab- 
lished, the  court  must  vacate  the  judgment, and  render 
judgment  for  the  defendant. 

ld.,Hnuida8,  unM. 

§  166.  Judgment  against  sheriflf  is  evid0nq^  of  dam- 
ages. —  In  an  action  brought  by  a  sheriff  on  a  bond  for 
the  jail  liberties,  a  jud^ent  against  him  for  the  escape 
of  the  prisoner,  is  evidence  of  the  damages  sustained 
by  him,  as  if  it  had  been  collected  ;  and  he  may  recover 
his  reasonable  attorney's  and  counsel  fees,  and  other 
expenses  in  defending  the  action  against  him,  as  part  of 
his  damages. 

Id.,  |M. 

§  166.  Assignment  of  bond.  —  If  a  bond  for  the  jail 
liberties  is  forfeited,  the  party  at  whose  instance  the 
prisoner  was  confined,  or,  in  case  of  his  death,  his 
executor  or  administrator,  is  entitled  to  an  assiffnment 
thereof ;  which  must  be  executed  by  the  shenff  irho 
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took  tbebofMUor^lncaaeof  avacaneyinhijiaffloeyb^his 

itadeF4heriff,aiid  acknowledged  or  proved,  and  certified, 

in  like  maimer  aa  a  deed  to  be  recorded  in  the  ooantj. 

3BL  8.  4aM».  Skinner*,  naet.14  Johns.  »3;  Morton  v.  GampbdU 
HA^b.  410;  s.  c.,3T  Barb.  179. 

g  167.  Aotion  on  bond  by  anrignea;  damages  re- 
coverable. —  The  person  to  whom  such  an  assignment 
baa  been  made,  may  maintain  an  action  on  the  lx>nd,  as 
aesignee  of  the  siieriff  taking  the  same,  in  a  case  where 
an  action  might  be  maintained  by  the  sheriff  ;  and  he 
may  recover  Uie  same  damages  for  the  breach  of  the 
omdition,  which  he  might  have  recovered  in  an  action 
against  the  sherifT,  for  the  escape. 

§  168.  Such  aMignment  ban  action  againat  aherifi.— 
The  aooeptanoe  of  an  assignment  of  such  a  bond,  is  a 
bar  to  an  action,  by  or  in  l^half  of  the  assignee,  against 
the  sheriff*  or  other  officer  making  the  same,  for  an 
escape  by  the  prisoner  executing  the  bond,  amounting 
to  a  breach  of  the  condition  thereof,  unless  the  escape 
was  with  the  assent  of  the  sheriff  or  other  officer. 

Id.,  197. 

g  169.  Defence  in  action  by  assignee.  —  In  an  action 
brought  by  the  assignee  of  the  bond,  the  defendant  may 
make  any  defence,  which  he  might  make,  if  the  action 
was  brought  in  the  name  and  for  the  benefit  of  the 
sheriff. 

IdJ  M. 

§  170.  Stay  of  proceedings  where  assignment  is  not 
taken.  —  If  the  person  entitled  to  an  assignment  of  a 
bond  for  the  jail  liberties,  in  lieu  of  taking  the  same, 
brings  an  action  against  the  sheriff  for  the  escape,  the 
cou::  may,  except  where  the  escape  was  made  with  the 
sheriff's  assent,  stay  proceedings  upon  a  judgment  re- 
covered against  the  sheriff,  with  such  limitations  and 
upon  such  terms  as  it  deems  just,  until  he  has  had  a 
leaaonable  time  to  prosecute  the  bond,  and  collect  a 
Judgment  recovered  thereon. 

U.,  ItM  nod  CO.  Matter  of  Chamberlain,  42  Barb.  281 ;  s.  o.,  IS  Abb. 
1M;  »How.  3. 

%  171.  Defense  of  sheriff  in  action  ibr  escape.  —  In 
an  action  against  a  sheriff  or  other  officer,  for  the  escape 
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of  a  prisoner,  it  is  a  defence,  that  the  escape  was  with- 
out the  assent  6f  the  defendant,  and  that  at  the  oom- 
menoement  of  the  action,  he  had  the  prisoner  within 
the  liberties,  either  by  his  Yolantary  return,  or  b j  r». 
capture. 

S  S.  B.  425J  64.    lloOraenr  v.  WlUeit.  2S  How.  •] ;  Stone  «.  Woodi.  S 
JohxM.  1S2 ;  Bftnk  v.  Seyo,  6  Oow.  732 ;  Lookwood  «.  Moraeraaii,  6  Abb. 


TITLE  III. 

AppUeation  of  the  foregoing  proviHont  to  the  proceeding 
of  a  coroner. 

Baa,  172.  DatlMofooroner  whensherlflTtaaiMTtj. 

173.  Knj  one  of  the  coroners  may  act. 

174.  Arrest  ofshertflTbjr  coroner. 

175.  Sheriff;  how  confined. 

176.  Place  of  oonflnement  to  be  deemed  a  Jail. 

177.  Sheriff  to  be  admitted  to  Jail  liberUea;  lUfaUltyaf  coroMrftr 

sherlff^s  escape. 

178.  Ooroner  may  prosecute,  etc .  bond  for  Ubertiea. 

179.  Duties  of  coroner  where  aherlff  is  plaintiff. 

180.  Such  prlBoner  entitled  to  Jail  liberties,  etc 

181.  Bseape  of  such  prisoner. 

g  172.  Duties  of  ooroner  when  sheriff  Is  a  partsr- 

—In  an  action  or  special  proceeding,  to  whicn  Uie 
sheriff  of  a  oountj  is  a  party,  a  coroner  of  the  same 
county  has  all  the  power,  and  is  subiect  to  all  the  duties 
of  a  sheriff,  in  a  cause  to  which  the  sheriff  is  not  a  party  ; 
except  as  otherwise  specially  prescribed  by  law. 

2  R.  8.  441 J  84  (8  R.  8.,  9th  ed.,  741 ;  2  IBdm.  460).  Mills  v.  Tonng,  0 
Wend.  314 ;  Carpenter  «.  Stilwell.  11  N.  T.  61 ;  Slater  v»- Wood.  9  Bosw.  15. 

§  173.  Any  one  of  the  coroners  may  act.  —  A  man- 
date in  a  civil  action  or  special  proceeding  which  must 
or  may  be  executed  by  the  coronen,  or  by  a  coroner  of 
a  county,  must  be  directed  either  to  a  particular  coroner, 
or  generally  to  the  coroners  of  that  county.  Where 
suen  a  mandate  is  directed  generally  to  the  coronera  of 
a  county,  or  requires  them  to  do  any  act,  It  mar  be  exa- 
euted,  and  a  return  thereto  may  be  made  and  signed,  by 
one  of  them ;  but  such  an  act  or  return  does  not  affisot 
the  others. 

Id.,  part  off  84,  and  1 86. 
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§  174.  Azrart  of  sheriff  by  ooiooer. —  Where  a  man- 
date,  reqniiing  the  arrest  of  the  sheriff  of  the  couutj,  is 
directed  to  a  coroner,  he  must  execute  the  same  in  the 
Hftaoner  prescribed  bj  la«f »  with  respect  to  the  execution 
of  a  similar  mandate  by  a  sheriff ;  and  he  is  authorized 
to  take  an  andertakin?  on  the. arrest,  or  a  bond  for  the 
Jidl  liberties,  to  himself,  in  his  name  of  office,  in  a  like 
case,  and  in  like  manner,  and  with  like  effect,  as  where 
such  a  bond  or  undertaking  may  be  taken  by  a  sheriff. 

SB.  8.  441,|M. 

§  176.  SlMKiff ;  how  oonfined.  —  Where  the  actual 
confinement  of  a  sheriff  by  a  coroner,  on  a  mandate,  is 
raqalzed  or  authorized  by  law,  he  must  be  confined  by 
the  coroner,  in  a  house  situated  within  the  liberties  of 
the  jail  of  the  county,  other  than  the  sheriff's  house, 
or  the  jail,  in  the  same  manner  as  a  sheriff  is  required 
by  law  to  confine  a  prisoner  in  the  jail. 
Id..  1 87.    Day  v.  Brett,  6  Johns,  a.  '1 

§  175.  Place  of  confinement  to  be  deemed  a  JaiL  — 
That  hoose  thereupon  becomes  the  jail  of  the  county, 
tor  ihe  ase  of  the  coroner ;  and  each  provision  of  law 
relating  to  the  jail,  or  to  an  escape  from  the  jail,  ap- 
plies thereto,  while  the  sheriff  is  confined  therein. 

Id.,  if®  and  M. 

§  177.  Shexiff  to  be  admitted  to  JaflliberUes;  liabil- 
ttf  c£  coroner  for  sheriff's  escape.  —  A  sheriff  so  ar- 
rested most  be  admitted  to  the  liberties  of  the  jail  of 
the  ooonty,  in  a  like  case,  and  upon  executing  a  like 
bond  to  the  coroner,  as  prescribed  by  law  for  a  prisoner 
in  the  sheriffs  custody.  For  an  escape  of  the  sheriff 
from  the  liberties,  the  coroner  is  liable,  in  the  same 
manner,  and  to  the  same  extent,  as  a  sheriff  for  a  sim- 
ilar efl«ape ;  and  he  may  make  the  same  defence  as  a 
dwnff: 

ld..t«.  l>ft7«.Bratt,«Jotiiis.2S. 

§  178.  Ooconer  may  proseonte,  etc.,  bond  for  liber- 
tbm. — The  coroner  may  prosecute  a  bond  ibr  the  liber- 
tlM  taken  by  him,  and  is  entitled  to  all  the  rights,  and 
■object  to  all  the  liabilities,  prescribed  by  law,  with  re- 
spect to  a  similar  bond  Uken  by  a  sheriff.  The  bond 
nny  be  Msigned  by  him,  to  the  party  at  whose  instance 
the  sheriff  was  arrested ;  and  the  same  procee^ngs  may 
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be  liad  thereupon,  as  upon  a  bond  taken  and  awigned 
hy  a  aheriff ,  in  a  Bimilar  case. 

a  B.  8.  441. 1  91. 

g  179.  Datiea  of  coroner  where  sherifif  la  plaintiff.  , 

—  A  person  arrested  bj  a  coroner,  in  an  action  or  spe- 
cial proceeding,  in  whicb  the  sheriff  of  the  county  is 
plaintiff,  must  be  confined  in  the  jail  of  the  county,  in 
a  case  where  such  a  confinement  is  required  or  author- 
ized  by  law ;  but  the  coroner  is  not  liable  for  an  escape 
of  the  prisoner  from  the  jail,  after  he  has  been  confined 
therein.  A  person  so  confined  must  be  kept  and  treated, 
in  all  respects,  like  a  prisoner  confined  by  the  sheriff. 
Id.,  |92.  and  part  oft  03. 

g  180.  Such  prisoner  entitled  to  Jail  liberties,  etc. — 
A  person  so  arrested  by  a  coroner,  is  entitled  to  be  dis- 
charged, or  to  the  Hberties  of  the  jail,  as  the  case  re- 
quires, upon  giving  a  bond  or  an  undertaking  to  the 
coroner,  in  the  like  manner,  and  in  a  like  case,  in  which 
a  person  arrested  by  a  sheriff  would  be  entitled  to  be  so 
discharged,  or  to  the  liberties.  The  bond  or  undertak- 
ing so  given,  must  be  in  all  respects  similar  to  that 
required  to  be  given  to  a  sheriff;  and  it  has  the  like 
effect,  and  may  be  assigned  and  proceeded  upon  in  like 
manner. 
Id.,  part  off  93,  and  9  04. 

g  181.  Xisoape  of  snoh  prisoner. — A  coroner  ia  answer- 
able  for  an  escape  of  a  prisoner,  admitted  by  him  to  the 
liberties  of  the  jail,  in  the  same  manner  and  to  the  same 
extent,  as  a  sheriff,  and  may  interpose  a  like  defence. 

Id..  199. 


TITLE    IV. 


Poweri,  duHes,  and  lidbilUies  of  an  incoming  and  out- 
going sheriff,  reipeetivelg,  touching  the  tnaUcrs  «» 
eluded  in  this  chapter, 

lao.  18S.  Oertlflcato  to  be  Aimistaed  to  new  iberiff. 
US.  Powers  «r  former  sberiflT:  when  to  oeaae. 
IM.  JaiU  proceai,  eto.,  to  be  dellvored  to  new  tIbmUL 
185.  Former  sbertflTto  execate  inatniment. 
IW.  Former  iherlff  to  •xecnte  cerfln  prop—. 
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dm,  wr.  Oartain  oidOTi  to  to  d«Uv«red  to  and  retorMd  tar  new  sheriff. 
IM.  DeMTgy  of  prieonwa,  |iioc— ■.  etc,  how  enforced. 
im.  UDdfer-chertfi;  ete.,  when  to  eompljr  with  foregoing  proTletons. 

S  182.  OcKtifioato  to  be  ioniiAhed  to  new  iheriA-- 

Wnere  a  new  sheriff  haa  been  elected  or  appointed,  and 

has  qualified  and  given  the  secarity  reouired  bj  law, 

the  derk  of  the  county  mast  furnish  to  the  new  sherilT 

a  certificate,  under  his  hand  and  oiflcial  seal,  stating 

tbat  the  person  so  appointed  or  elected,  has  so  qualified 

and  given  security. 

2&.  a.  4S8.  i  C7  (3  B.  S.,  Ath  ed.,7S7;  3  Xdm.  467).  Cutis  v.  Klmlwll. 
U  Wend.  375. 

g  183.  Powen  of  foimer  shexiff ;  when  to  oease.  — 
Upon  ^e  commencement  of  the  new  sheriff's  term  of 
office,  and  the  service  of  the  certificate  on  the  former 
BhezifT,  the  latter's  powers  as  sheriff'  cease,  except  as 
otherwise  expressly  prescribed  by  law. 
U.,i«,sm*d. 

§  184L  Jails,  prooess,  eta.,  to  be  delivered  to  new 
riMKi&  —  Within  ten  days  after  the  service  of  the  cer- 
tificate, upon  the  former  sheriff  he  must  deliver  to  his 


1.  The  jail,  or  if  there  are  two  or  more,  the  jails  of 
the  ooontj,  with  all  their  appurtenances,  and  the  piop- 
wty  of  the  county  therein. 

3.  All  the  prisoners  then  confined  in  the  jail  or  1ailB.(l) 
8.  All  process,  orders,  commitments,  and  all  other 

papers  and  documents,  authorizing,  or  relating  to  the 
eonfinement  or  custody  of  a  prisoner,  or,  if  sudi  a  pro 
MBSy  order,  or  commitment  has  been  returned,  a  state- 
ment in  writing  of  the  contents  thereof,  and  when  and 
where  it  was  returned.  (2) 

4.  All  mandates,  then  in  his  hands,  except  such  as  he 
lum  fully  executed,  or  has  befinin  to  execute,  by  the  col- 
lection of  money  thereon,  or  by  a  seizure  of  or  levy  on 
money  or  other  property,  in  pursuance  thereof .(8) 

Id.,  I  «a  sm*d.  (1)  HempeteMl  *.  Weed,  30  Johns.  M ;  Psrtridge  «. 
Werte^elt,  13  Wend.  MO;  Hinds  v.  Douhledsy,  31  Id.  SIS;  RIctaiuSs  «. 
rater,  7  Johns.  137 ;  Ktdgwejr  •.  Barnard,  38  Barb.  613;  Trench  «.  Will* 
•tt.  10  Bo^.  006:  TaUmadge  v.  Richmond,  9  Johns.  80.  (3)  Tallmadge 
•naehmood^Old.  80.  (3? Richards  ».  Porter. 7  Id.  137;  Wood  e.  OoW 
vla,ftHUL3SB;  ATerlUe.  WUsonM  Barb.  180;  Mason  v.  Bndam,2  Johns. 
OaTlTSilkdUyv.  Barro«er,37haib.  463. 

1 186.  Fdrmar  sheriff  to  ezeonte  instrument.— At 
the  time  of  the  delivery,  the  former  sheriff  must  exe- 
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cute  an  luBtrament,  reciting  the  propertj,  docaments, 
and  prisoners  delivered,  specifying  particularly  the  pro- 
cess or  other  authority,  by  which  each  prisoner  waa 
committed  and  is  detained,  and  whether  the  same  has 
been  returned  or  is  delivered  to  the  new  sheriff.  The 
instrument  must  be  delivered  to  the  new  sheriff,  who 
muHt  acknowledge,  in  writing,  upon  a  duplicate  thereof, 
ifie  receipt  of  the  property,  documents  and  prisonersy 
therein  specified ;  and  deliver  such  duplicate  and  ac- 
knowledgment to  the  former  sheriff. 
2  R.  S.  -tSS,  { 70.    Talhnadge  «.  BIchmond,  9  Johns.  8». 

§  186.  Former  sheriff  to  execute  certain  proceB8.-r- 

Not withstanding  the  election  or  appointment  of  a  new 
sheriff,  the  former  sheriff  must  return,  in  his  own  name, 
each  mandate  which  he  has  fully  executed  ;  and  mufit 
proceed  with  and  complete  the  execution  of  each  man- 
date which  he  has  begun  to  execute,  in  the  manner  spe- 
cified in  subdivision  fourth  of  the  last  section  but  one. 
Id .  J  7 K    See  note  3  to  1 184.    Newman  «.  Beckwlth,  61 N.  T.  905. 

§  187.  Oertain  orders  to  be  delivered  to  and  re- 
turned by  new  sheriffi  —  Where  a  person,  arrested  by 
virtue  of  an  order  of  arrest,  is  confined,  either  in  jail, 
or  to  the  liberties  thereof,  at  the  time  of  assigning  and 
delivering  the  jail  to  the  new  sheriff,  the  order,  if  it  is 
not  then  returnable,  must  be  delivered  to  the  new 
sheriti;  and  be  returned  by  him  at  the  return  day 
thereof,  with  the  proceedings  of  the  former  sheriff  and 
of  tlie  new  sheriff  thereon. 

Id.,  J  72. 

^188.  Delivery  of  prisoners,  prooess,  eta,  how  en- 
forced.—  If  the  former  sheriflF  neglects  or  refuses  to 
deliver  to  his  successor,  the  jail,  or  any  of  the  property, 
documents  or  prisoners  in  his  charge,  as  prescribed  in 
this  title,  his  successor  must,  notwithstanding,  take  pos- 
session of  the  jail,  and  of  the  property  of  the  county 
therein,  and  the  custody  uf  the  prisoners  therein  con- 
fined, and  proceed  to  compel  the  delivery  of  the  docu- 
ments withheld,  as  prescribed  by  law. 

Id.,  2  73. 

§  189.  X7nder-sheri£^  eto.,  when  to  o^nply  with 
foregoing  provisions.  —  If,  at  the  time  when  a  new 
sheriff  qualifies,  and  gives  the  security  required  by  law. 
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the  office  of  the  fonner  BherlffiB  executed  by  hia  under- 
e^heriff,  or  br  a  coroner  of  the  county,  or  a  person 
epedallj  authorized  for  that  purpose,  he  must  oomplj 
with  the  proyiBions  of  thin  title,  and  perform  the  dutlea 
thereby  required  of  the  fonner  sheriff. 
1B.8.IH.I74.    V«wiiiaiiv.  BMkwitb.MK.  T.SM. 
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CHAPTER  III. 

CIVIL  JURISDICTION  OP  THE  PRINCIPAL  COURTS 
OF  RECORD;  ORGAN IZATIOl*;  MEMBERS,  ANJ> 
OFFICERS  THEREOF;  DISTRIBUTION  AND 
DISPATCH  OF  BUSINESS  THEREIN. 

TITLE    L  —  The  ooukt  of  afpbalb. 

TITLE     II.  — ThB    8UPREMS  COUBT,    INOLUDUfO    TSS 
CIBCUIT  COURTS. 

TITLE  III.  — The  sxtferior  citt  courts. 

TITLE  IV.  — The  marine  court  of  the  city  of 

New-York. 
TITLE    v.  — The  county  courts. 


TITLE  I. 

The  court  of  appeals, 

Abtioui  1.  Jarisdlctlon,  and  mode  of  exerciBlng  tlie  nme:  genaral 
powers;  tenxu  and  sittlngB. 

2.  The  cleric  of  the  court. 

8.  The  Sute  reporter;  pablicaUon  and  dlstrlhntlon  of  the  re- 
ports. 

ARTICLE  FIRST. 

JURISDICTION,  AND  MODE  OF    EXERCISING    THB  8AHB; 
GENERAL  POWERS;    TERMS  AND   BTTTINGB. 

8io.  190.  Oases  In  which  court  of  appeals  has  Jurisdiction. 

191.  Exceptions  and  qualifications. 

192.  Appeals  fh>m  certain  orders,  how  heard. 
19S.  Court  may  make  rules. 

194.  Remittitur ;  when  Judgment  absolute  to  be  rendered,  end  pro- 

ceedings thereupon. 

195.  Second  and  subsequent  appeals. 
1^5.  Times  and  places  of  holding  terms. 

197.  Court  may  be  held  In  any  building;  atUoommentt. 

198.  Officers  to  be  appointed  by  court. 

§  190.  Oases  in  which  ooort  of  appeals  has  Joxii- 

diction.  —  The  coart  of  appeals  has  ezclusiye  jaiisdio- 
tiou  to  review,  upon  appeal,  every  actual  determinaUon, 
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mAde  at  a  general  tenn,  bj  the  sapreme  court,  or  br 
either  of  the  Buperior  diiy  coarts,  in  either  of  the  fol- 
lowing cases,  and  no  others : 

1.  Where  a  final  judgment  has  been  rendered,  in  an 
action  commenced  in  either  of  those  courts,  or  brought 
there  from  another  court;  and,  upon  such  an  appeal,  to 
review  an  interlocutory  judgment  or  intermediate  or- 
der, involying  the  merits,  and  necessarily  affecting  the 
final  judgment. 

2.  where  an  order  has  been  made  in  such  an  action, 
affecting  a  aubstantial  right,  and  not  resting  in  discre- 
tion, which  either  (1)  in  effect  determines  the  action, 
and  prerentsa  final  judgment,  or  (2)  discontinues  the  ac- 
tion, or  (3)  grants  or  refuses  a  new  trial,  or  (4)  strikes 
out  a  pleading,  or  part  of  a  pleading,  or  (5)  decides  an 
interlocutory  application,  or  a  question  of  practice, 
or  (6)  determines  a  statutory  provision  of  the  State  to  be 
nnconstitutional,  and  the  determination  appears  from 
the  reasons  given  for  the  decision,  or  is  necessarily 
Implied  in  the  decision. 

3.  Where  a  final  order,  affecting  a  substantial  right, 
has  been  made  in  a  special  proceeding,  or  upon  a  sum- 
mary application  in  an  action,  after  judgment;  and, 
upon  such  an  appeal,  to  review  any  intermediate  order, 
involving  the  merits,  and  necessarily  affecting  the  order 
appealed  from. 

Go.  Proc,  1 11,  am*<L  Paddock  v.  Springfldd,  U  N.  T.  091:  Tompkins 
v.pbttt,  19  Id.  OM;  liorrto  «.  Memnge,  38  Id.  172:  PUtt  *.;Platt,  13  Alb. 
L.  J.  100;  De  Baraote*.  Dejrennand,41  N.  T.  &'5;  Leland  v.  Hathorne, 
S  Abb.  H.  S.  91;  8.  c,  •12  N.  T.  547;  Gregory  «.  Oryder,  10  Abb.  N.  S. 
»i;  T^vasnd  v.  Hendricks,  40  How.  143;  Tates  v.  North,  44  N.  T.  271; 
Kala  *.  Delano.  11  Abb.  N.  8.  28;  Bush  v.  Treadwell.  Id.  IT. 

§  191.  [Amended,  1877.]  Bxceptioni  and  qnalifioa- 
tioni. —  But  the  jarisdiction,  conferred  by  the  last  sec* 
tion,  is  subject  to  the  following  limitations,  exceptions, 
and  eooditions : 

1.  An  appeal  cannot  be  taken,  from  an  order  granting 
a  new  trial,  on  a  case  or  exceptions,  unless  the  notice  of 
appeal  contains  an  assent,  on  the  part  of  the  appellant, 
that  if  the  order  is  affirmed,  jud]rment  absolute  shall 
be  Tendered  against  the  appellant.(l) 

2.  An  appeal  cannot  be  taken,  in  an  action  commenced 
in  a  eoan  of  a  Justice  of  the  peace,  or  in  the  marine 
eonrt  of  the  dty  of  New-York,  or  in  a  district  court  of 
that  dty,  or  in  the  city  court  of  Yonkers,  or  in  a  jus- 
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tices'  court  of  a  city,  unless  tlie  coart  below  allows  tbe 
appeal,  by  an  order  made  at  tbe  general  term  wbicli 
rendered  tbe  determination,  or  at  tbe  next  general  term 
after  judgment  is  entered  tbereupon.(2)  An  action  dis- 
continued because  tbe  answer  set  fortb  matter  sbowing' 
tbat  tbe  title  to  real  property  came  in  question,  and 
afterwards  prosecuted  in  another  court,  is  not  deemed 
to  bave  been  commenced  in  tbe  court  wberein  tbe 
answer  was  interposed,  witbin  tbe  meaning  of  this  8ub> 
division. (8) 

8.  An  appeal  cannot  be  taken  from  a  judgment,  or 
from  an  order  granting  or  refusing  a  new  trial,  except 
in  an  action  or  special  proceeding  afTecting  tbe  title  to 
real  property,  or  an  interest  tberein,*if  tbe  matter  in 
controversy,  excluding  costs,  is  less  tban  five  bundred 
dollars ;  unless  the  court  below,  by  an  order  made  at 
tbe  general  term  which  rendered  the  determination,  or 
at  the  next  general  term  after  judgment  is  entered 
thereupon,  allows  tbe  appeal,  on  tbe  ground  tbat  a 
question  of  law  is  involved,  which  ought  to  be  reviewed 
by  the  court  of  appeals.(4) 

If  an  appeal  is  taken,  by  the  plaintiff,  from  a  judg^ 
ment  rendered  in  an  action  not  founded  upon  a  contract, 
the  sum  for  which  tbe  complaint  demands  judgment, 
or,  if  tbe  action  is  to  recover  one  or  more  chattels,  tbe 
value  of  tbe  chattels,  as  stated  in  tbe  complaint,  is 
deemed  to  be  the  amount  of  tbe  matter  in  controversy, 
witbin  the  last  subdivision,  unless  tbe  defendant  has 
interposed  a  couuterclaim ;  in  which  case  tbe  counter- 
claim must  be  included,  in  determining  tbe  amount  in 
controversy. 

Co.  Proc,  part  of)  11 ;  L.  1871.  ch.  282.18;  L.  1874, ch.  S22  (9  Edm.  89ft). 
(1)  Arnold  r.  Robei-teon,  SO  N.  Y.  683;  Oobbv.  Hatlleld,  46  Id.  433.  (4) 
Uelrirlch  v.  Kom,  47  N.  Y.  658;  Jackson  •.  Purchase,  1  Hilt.  357:  s.  c, 
14  How.  2:w ;  Palmer  v.  Moeller.  9  Abb.  »;  Drucker  v.  Patterson,  2  Hilt. 
las:  Clapp  r.  Graves,  Id.  243;  Younjrhanse  v.  Flngar.  47  N.  Y.  99;  Smith 
V.  White,  Zi  11.  572.  (3)  Flora  •.  Carbean.  38  N.  Y.  Ill:  Walt  v.  Van 
Allen,  22  Id.  319;  Hoflenberth  v.  Muller,  12  Abb.  N.  8.  221:  a.  c. 
6  Tr.ina.  A  pp.  231.  (4)  King  v.  Galvln,  62  N.  Y.  238 ;  Ryan  v.  Wanle.  €3 
Id.  A7  ;  Roosevelt  •.  LInkert,  15  Alb.  L.  J.  46;  People  v.  Horton.  64  N.  Y. 
68;  Buttprfld.l  v.  Rudde,58ld.  489;  Sprague  r.  Western  Union  Co.,  64 
Id.  to^;  Produce  Bank  •.  Morton,  1  Abb.  New  Cases,  174. 


§  192.  Appeals  from  certain  orders,  how  heard. — 
An  appeal  from  an  order,  under  subdivision  second  of 
tbe  last  section  but  one,  except  an  order  which  in  effect 
determines  tbe  action  and  prevents  a  final  judgment,  or 
discontinues  tbe  action,  or  grants  or  refuses  a  new  trial 
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BpoQ  a  case  or  exceptions,  maj  be  noticed  for  hearing 
OB  a  motion  day,  and  heard  as  a  motion. 

§  193.  Oonxt  may  make  roles. — The  ooart  may  from 
time  to  time  make,  alter,  and  amend,  rules,  not  incon- 
■ifltent  with  the  constitution  or  statutes  of  the  State, 
regulating  the  practice  and  proceedings  in  tlie  court, 
and  the  admission  of  attorneys  and  counsellors  at  law, 
to  practice  in  all  the  courts  of  record  of  the  State. 

L.  U70,  eh.  so,  1 2;  and  L.  1^1.  cb.  4i«,  i  1. 

§  194.  Remittitiir ;  when  judgment  absolute  to  be 
rendered,  and  prooeedings  thereupon.  —  The  j  udgment 
or  Older  of  the  court  of  appeals  must  be  remitted  to 
the  court  below,  to  be  enforced  according  to  law.(l) 
Upon  an  appeal  from  an  order  granting  a  new  trial,  on 
a  case  or  exceptions,  if  the  court  of  appeals  deter- 
mines that  no  error  was  committed  in  granting  the  new 
trial,  it  must  render  judgment  absolute  upon  the  right 
of  the  appellant;  and  after  its  judgment  has  been 
remitted  to  the  court  below,  an  assessment  of  damages, 
or  any  other  proceeding,  requisite  to  render  the  judg- 
ment effectual,  may  be  had  in  the  latter  court.(2) 

Co.  Proc.  pvu  of  tl  11  «nd  12.  (1)  Wilmerdlng  v.  Fowler,  15  Abb. 
H.  3.  06;  Brefrn  w.  Leigh.  90  H.  Y.  427;  Cushman  p.  Hadflcld,  15  Abb. 
K.  S.  109;  Ungter  V.  Waroer.  2  Code,  97;  Walters  v.  People.  19  Abb. 
212;  TbojBiMOo  v.  BbUBchard,  2  N.  Y.  060.  (3)  People  o.  Laooete,  87  N. 
Y  wr. 

J  195.  Second  and  subsequent  appeals.  —  Upon  a 
second  and  each  subsequent  appeal,  including  a  case 
where  a  former  appeal  has  been  dismissed  for  a  defect 
or  irregularity,  the  time  of  filing  the  return,  upon  the 
first  appeal,  'determines  the  place  of  the  cause  upon 
the  calendar. 

Id.,  pan  of  I U.    Seepo9t,i}7»-793. 

§  196.  Times  and  places  of  holding  terms.  —  The 
terms  of  the  conrt  of  appeals  must  be  appointed  to  be 
held,  at  such  times  and  places  as  the  court  thinks 
proper,  and  continued  as  long  as  the  public  interest 
requires. 
L.  12C0,  cb.  203.  part  of  1 1 ;  L.  1IM9,  ch.  3».  pari  of  i  1. 

$  197.  Ckmrt  may  be  held  in  any  building ;  a^joum^ 
mexEts.  —  A  term  of  the  court  may  be  appointed  to  be 
he!d  in  a  building,  other  than  that  designated  by  law 
for  holding  courts.     A  term  may  be  adjourned  from  the 
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glace  where  it  is  appointed  to  be  held,  to  another  phuse 
1  the  same  city.    One  or  more  of  the  judges  nuty 
adjourn  a  term,  without  day,  or  to  a  day  certain. 
Go.  Proc.,  i  16. 

§  198.  Officen  to  be  appointed  by  court — The 
court  may,  from  time  to  time,  foy  an  order  entered  in  its 
minutes,  appoint  and  remove  its  derk,  its  reporter,  and 
such  attendants  as  it  deems  necessary 

ARTICLE  SECOND. 

THE  CLERK  OP  THE  COURT. 

BaOm  199.  Clerk  of  the  court  of  appeals  to  give  bond ;  roomfl  for  hli  ollloau 

200.  To  appoint  a  deputy.    Powers  of  deputy. 

201.  May  employ  assistants  In  his  office.    Special  depnty. 

202.  Is  successor  of  funner  clerk  of  court  of  appeals. 

203.  Money  In  custody  of  clerk  to  be  deposited  In  bank. 

204.  Clerk  to  report  to  court  of  appeals,  concerning  mon«y. 
209.  Amount  deposited  to  be  certified  by  cashier. 

200.  Court  may  order  money  to  be  Invested:  restriction  as  to  draw- 
ing money  f^om  bank. 
207.  Court  may  appoint  person  to  examine  accounts. 
206.  Court  may  make  rules  concerning  money. 

%  199.  Olerkof  the  court  of  appeals  to  give  bond| 
rooms  for  his  office.  —  The  clerk  of  the  court  of  ap- 
peals, before  entering  upon  the  duties  of  his  office, 
must  subscribe,  and  iile  the  constitutiona]  oatli  of  office, 
and  must  execute,  and  file  in  the  comptroller's  office,  a 
bond  to  the  people  of  the  State,  in  the  penalty  of  twen- 
ty-five thousand  dollars,  with  two  sufficient  sureties,  ap- 
proved by  the  comptroller,  and  conditioned  for  the  f aitn- 
f  ul  performance  of  the  duties  of  his  office.  If  the  bond 
is  forfeited  by  a  breach  of  its  condition,  the  court  of  ap- 
peals must,  by  order,  direct  an  action  to  be  brought 
thereon.  The  money  recovered  must  be  applied,  under 
the  direction  of  the  court  of  appeals,  to  indemnify  the 
persons  aggrieved  by  the  breach,  in  proportion  to  their 
respective  losses,  and  to  make  good  any  other  loss,  oo> 
casioned  by  the  breach.  The  clerk  must  keep  his  office 
at  the  city  of  Albany,  and  the  trustees  of  the  State-hall 
must  assign  him  suitable  rooms  therein,  for  that  pur- 
pose. 

Const.,  art.  6,jpart  of  {  20;  L.  1847,  ch.  2n,  1 14  (1  Edm.  fiS6) ;  and  Id., 
eta.  276, i  1ft  (8  R.  S.,  6th  ed.,  262;  3  fidm.  4S).  See.  also,  L.  1870,  ch. 
102,19.  ^ 

%  200.  To  appoint  a  deputy.  Powers  of  deputy.  — 
The  clerk,  by  a  writing,  under  his  hand  and  the  seal  of 
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the  ooart,  filed  In  his  office,  from  time  to  time  mast  ap- 
point, and  may  at  pleasure  remove,  a  deputj-clerk,  who 
is  entitled  to  a  salary,  fixed  and  to  be  paid  as  prescribed 
bj  law.  Before  entering  upon  his  duties,  tlie  deputy- 
clerk  most  subscribe,  and  file  in  the  clerk's  office,  the 
oonstitational  oath  of  office.  While  the  clerk  is  absent 
from  his  office,  or  from  the  sitting  of  the  court,  or  the 
office  of  clerk  is  vacant,  the  deputy-clerk  has  all  the 
powers,  and  is  subject  to  all  the  duties  of  the  clerk. 

L.  1M7.  di.  jn,  1 12,  am*d  b7  L.  U71.  ch.  718. 

§  201.  [Amended,  1877.]  May  employ  assistants  In 
hiB  office.  Special  deputy.  —  The  clerk  may,  with  the 
approbation  in  writing,  of  the  judges  of  the  court,  or  a 
majority  of  ihem,  employ  as  many  assistants  in  his 
office,  as  are  necessary.  He  may  from  time  to  time  ap- 
point, and  at  pleasure  remove,  his  assistants.  Each  as- 
sistant is  entitled  to  a  compensation,  fixed  and  to  be 
paid  ae  prescribed  by  law.  The  clerk  may  appoint  one 
of  his  assistants  aa  special  deputy -clerk  :  who  possesses, 
in  the  absence  of  the  clerk  and  the  deputy -clerk,  the 
same  power  and  authority  as  the  clerk,  at  any  sitting  of 
the  court  which  he  attends,  with  respect  to  the  business 
transacted  thereat. 

Id., }  M  (4  Um.  596).  am*d. 

§  202.  Is  aoooeesor  of  former  clerk  of  court  of  ap- 
pealfl.  —  All  money,  stocks,  securities,  bonds,  mortgages, 
and  other  tliii^  in  action,  and  other  property,  which 
were  posseesed  by  the  last  clerk  of  the  court  of  appeals, 
elected  by  the  people,  by  virtue  of  his  office,  have  been 
tiaoaferred  to,  and  have  become  possessed  by  and  vested 
In,  the  clerk  appointed  by  the  court,  as  the  successor  In 
effiee  of  the  last  elected  clerk,  notwithstanding  the 
change  in  the  mode  of  appointment  to  the  office,  and  in 
the  tenure  thereof. 

li«v.    SeeL-UTOL  oh.  303,19. 

§  203.  Money  in  custody  of  clerk  to  be  deposited  in 
tMuok. — All  money,  now  in  the  custody  or  under  the  con- 
trol of  the  clerk,  and  all  other  money  which  may  here- 
after be  paid  to  or  received  by  him,  on  account  of  a  fund, 
or  in  a  cause,  must  be  deposited,  until  invested  as  pre- 
scribed in  this  article,  in  such  bank  or  banks  as  the 
esart  of  appeahi  directs.    Accounts  thereof  must  be 
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*  kept  with  the  banks,  in  manner -and  form  aa  the  coait 
directs. 

L.  1863,  Ch.  200, 1 1. 

§  204.  Olerk  to  report  to  court  of  appeals,  ooncem- 
ing  money.  —On  the  first  Tuesday  of  January,  and  on 
the  first  Tuesday  of  July,  in  each  year,  the  clerk  mast 
transmit  to  the  chief -judge,  a  statement,  verified  by  his 
afi&davit,  of  all  money,  then  remaining  in  court  or  in  hlB 
hands,  which  must  specify : 

1.  The  fund, or  the  title  of  the  cause,  in  or  on  aoooont 
of  which  each  sum  of  money  was  paid. 

2.  The  party  by  whom  it  was  paid,  and  generally  for 
what  purpose. 

8.  The  time  of  payment,  and  the  amount  paid. 
4.  The  bank  in  which  it  is  deposited. 
Id.,  1 2. 

§  206.  Amount  deposited  to  be  oertified  by  cash* 

ier. —  The  statement  must  be  accompanied  with  a 
certificate  of  the  cashier  of  each  bank,  in  which  a  de- 
posit is  stated  to  have  been  made,  to  the  effect,  that  the 
total  amount  stated  to  be  deposited  is  actually  in  the 
bank,  placed  to  the  credit  of  the  clerk,  as  cleric  of  the 
court  of  appeals,  and  not  mingled  with  any  other  ac- 
count. 
Id.,  1 8. 

§  206.  Court  may  order  money  to  be  invested;  re- 
strictions as  to  dratsring  money  from  bank. — The  coart 
may,  by  order,  direct  any  portion  of  the  money  to  be 
invested  in  the  public  debt  of  the  State,  or  of  the  United 
States,  or  in  approved  interest-bearing  mortgages  upon 
real  property.  It  may  in  like  manner  direct  any  sum  of 
money,  or  any  security,  to  be  transferred  or  disposed  of, 
as  the  court  thinks  proper.  The  clerk  shall  not  invest 
any  money,  except  pursuant  to  such  a  direction.  Money 
deposited  shall  not  be  drawn  from  the  bank,  except  on 
a  check,  signed  by  the  clerk,  and  countersigned  by  the 
chief-judge,  or,  in  his  absence,  by  an  associate  judge  of 
the  court. 
Id.,|4,ainU 

§  207.  Court  may  appoint  person  to  examine  ac- 
counts.— The  court  may  also,  from  time  to  time,  appoint 
a  suitable  person  to  examine  the  accounts  kept  by,  and 
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the  Kcarities  in  the  costodj  of  the  clerk,  who  shall  be 
ptld  bj  the  oomptroller,  for  that  seryice,  a  reaeonable 
■am,  certified  by  the  chief -jadge. 

L.UB3.dl.aOD.iA. 

§  208.  Court  may  make  rolet  oonoendng  money.  ^> 
The  amrt  maj  alec,  from  time  to  time,  make  each  regn- 
latioDB,  ooDcemlng  the  money  and  Bocaritiee  specified 
1b  this  article,  making  deposits,  keeping  accoants,  and 
drawing  money,  as  it  deems  proper ;  but  each  regola- 
tkm,  so  made,  mast  be  entered  in  the  minntes. 

U..IC 

ARTICLE  THIRD. 

THE  BTATX  RRPORTER ;    PUBLICATION    AND   DI8TRIBX7- 
TION  OF  THB   REPORTS. 

Bk.  19.  State  reporter  U  the  reporter  of  the  ooart  of  appeaU. 
HO.  HtodntT. 

>ll.  Hoi  to  be  Interested  In  pablicstlon ;  oontracte  for  pabllcatlon. 
til.  Ooprrls^t  of  reports. 
2tX  8(xre>Urr  of  State  to  distilbate  reports. 
tH.  Unreporud  decisions,  etc.,  to  be  dcllTered  by  reporter  to  sao- 


Bft.  Oiitnlone,  etc,  not  to  be  dellTerei,  except,  etc. 
IM.  Oertaln  opinions  to  be  deposited  with  clerk. 

S  209.  Btate  reporter  is  the  reporter  of  the  conrt  of 
iiyseli — The  reporter  appointed  by  the  court  of  ap- 
peals is  styled  the  State  reporter ;  and  each  provision 
of  a  statute,  wherein  the  State  reporter  is  mentioned, 
applies  to  the  ofBcer  thas  appointed. 
Bev. 

§2ia  His  duty.  —  The  State  reporter  must  report 
STerj  cause,  determined  in  the  Court  of  appeals,  which 
the  ooort  directs  him,  or  which  the  public  interest,  in 
his  Judgment,  requires  him  to  report.  To  enable  him 
to  perform  that  duty,  the  judges  of  the  court  must  de- 
liTer.  to  him  the  written  opinions,  rendered  in  each 
cause  so  determined.  Each  decision  of  the  court,  which 
is  reported,  must  be  so  reported  as  soon  as  practicable 
after  it  is  made  ;  and  if  the  reporter  neglects  faithfully 
to  perform  that  duty,  it  is  the  duty  of  the  court  to  re- 
aove  him  from  office. 

UlS4a,eh.  2M.|l,amM. 

i  aiL  Not  to  be  interested  in  pnbUoation  j  oontraoU 
far  pahBoatlon The  State  reporter  shall  not  have  any 
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pecuniary  interest  in  the  reports :  but  a  oontiact  for  the 
publication  thereof,  under  his  supervision,  must,  from 
time  to  time,  be  made,  in  behalf  of  the  people,  by  the 
State  reporter,  secretary  of  State,  and  comptroller,  with 
the  person  or  persons  who  a^ree  to  furnish  to  the  bog- 
retary  of  State,  so  many  copies  of  each  volume,  as  may 
be  needed  to  enable  him  to  comply  with  the  next  section 
but  one ;  and  also  to  publish  and  sell  the  reports,  on 
terms  the  most  adrantageous  to  the  public,  regard  being 
had  to  the  proper  execution  of  the  work,  and  at  a  price 
not  exceeding  three  dollars  for  a  volume  of  not  less 
than  five  hundred  pages. (1)  Each  contract,  so  entered 
into,  must  provide  for  the  publication  of  the  reports, 
for  three  years  from  the  expiration  of  the  time,  speci- 
fied for  that  purpose  in  the  last  contract.  If  the  State 
reporter,  secretary  of  State,  and  comptroller  unite  in 
determining,  that  a  contract  has  not  been- faithfallr 
kept  by  the  person  or  persons  agreeing  so  to  publisn 
the  reports,  they  may,  by  an  instrument  in  writing  un- 
der their  hands,  filed  in  the  office  of  the  secretary  of 
State,  annul  the  same  from  a  time  specified  in  the  in- 
strument; and  thereupon  they  may  enter  into  a  new 
contract,  for  the  publication  of  the  reports,  for  three 
vears  from  the  time  so  speciGed.(2)  Before  entering 
Into  a  contract,  the  State  reporter,  secretary  of  State, 
And  comptroller  must  advertise  for,  receive,  and  con- 
sider proposals  for  the  publication  of  the  reports. 

(1)  L.  1848.  cb.  204,  {  S.    (9)  New. 

§  212.  [Amended,  1877.]  Oopirright  of  reports.— 

Neither  the  State  reporter  nor  any  other  person  shall 
obtain  a  copyright  for  the  opinions  contained  in  the 
reports ;  and  the  same  may  be  published  by  any  per- 
son. But  the  copyright  of  the  statements  of  facts,  of 
the  head  notes,  and  of  all  other  notes  or  references, 
prepared  by  the  State  reporter,  must  be  taken  by,  and 
shall  be  vested  in  the  secretary  of  State,  for  the  benefit 
of  the  people  of  the  State. 

L.  1850.  ch.  345, 1 1,  amending  L.  U48,ch.  2M,|8;  and  ld.,iS(4  BdtB. 
002,  MS). 

g  213.  Seoretary  of  State  to  distribfoto  roporta.— Of 

the  copies  of  each  volume  of  the  reports,  furnished  to 
the  secretary  of  State,  he  must  deliver  one  to  the  deik 
of  each  county,  for  the  use  of  the  county,  and  deposit 
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one  in  the  office  of  the  attorney-general,  one  with  the 
clerk  of  the  court  of  appeals,  for  the  nae  of  that  court, 
and  three  in  the  State  librarj. 

I..U47.clu2aO;|74. 

§  214.  Umneported  decisiona,  eto^  to  be  delivered 
by  r^KHter  to  aacoeasor.  —  A  State  reporter  must,  on 
the  appointment  of  his  enoceaaor,  deliver  to  him  all 
papera  in  his  hands,  pertaining  to  a  cause  which  he  has 
not  reported,  or  which  are  not  necessary  to  be  retained 
bj  him,  to  complete  the  publication  of  a  volume,  which 
ia  then  partly  printed. 

§  216.  Opifiimia,  eta,  not  to  be  delivered,  eacoept, 
eto. — A  Sute  reporter,  after  the  expiration  of  his  term 
of  office,  shall  not  deliver  a  paper  specified  in  the  last 
section,  or  a  copy  thereof,  to  any  person  other  than  his 
successor  in  office,  or  the  publisher  of  a  partly  printed 
volume;  except  that  a  copy  of  such  a  paper  may  be  < 
foroiahed  by  him,  during  a  vacancy  in  the  office,  to  a 
}adge  of  the  court,  or  to  the  attorney  for  a  party  to  the 
eaoae  to  which  it  relates. 

S216.  Certain  opinions  to  be  deposited  with  olerk. 

—The  State  reporter  must  deposit  with  the  clerk  of  the 
eoort,  all  opinions  delivered  to  him,  which  are  not  to  be 
lepoited,  immediately  after  the  publication  of  the  re- 
porta  of  the  other  cases,  decided  at  the  same  time.  They 
mist  be  properly  filed  and  preserved,  by  the  clerk. 

■MI4..I4. 


TITLE  11. 

l%e  tuprmns  courts  including  the  drcuit  c^mrts. 

1.  Jmladietloa  md  powers:  destffnatlont  of  tenna ;  dlttrtlmtloB 
or  bartMH  among  the  terms  and  tadgaa;  attondanto  vpoa 
the  alttliifs;  mlaoeUaneona  provlMona. 
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i.  r ^— 


Sg  217-218.  SUPREME  CX>TTBLT.  7d 

ARTICLE  FIRST. 

JURISDICTION  AND  POWERS  ;  DB8IQNATI0N8  OF  TERMS  ; 
DISTRIBUTION  OF  BUSINESS  AMONO  THE  TERMS  AND 
JUDGES;  ATTENDANTS  UPON  THE  SITTINGS;  MISCEL- 
LANEOUS PROVISIONS. 

810.  217.  General  JariadlctlOD  oftupreme  court. 

218.  Supreme  court  may  change  place  of  trial  of  actions  pending  Id 

other  eonrta. 

219.  Judicial  departments;  general  terms. 

230.  Presiding  and  associate  Justices ;  how  long  to  act. 
221.  Vacancies;  how  filled. 

222;  Assignment  of  duties  to  Justice  whose  designation  is  reroked. 
223.  Designation,  etc.,  to  be  filed  with  secretary  of  State. 
234.  Presiding  and  associate  Justices  may  act  oot  of  their  depart- 
ments. 

225.  Times  and  places  of  holding  general  terms;  how  appointed. 

226.  Appointment  to  be  published. 

227.  Appointment  ma>'  be  made  or  filed  after  the  prescribed  time. 
23A.  When  associate  Justice  to  preside,  etc. 

230.  General  term,  held  by  two  Justices.    Re-argument,  etc. 

231.  When  cause  to  t>e  heard  in  another  department. 

232.  Appointments  of  special  terms,  circuit  courts,  and  courts  of 

oyer  and  terminer. 

233.  Publication  of  appointments. 

234.  Governor  may  appoint  extraordinary  terms;  Justices  to  holit 

them. 
2S&.  General  powers  and  duties  of  Justices. 

236.  Governor  may  appoint  in  New- York  city,  Judge  of  other  oonrt 

to  hold  terms. 

237.  Governor  to  designate  Justices  to  hold  courts  in  certain  cases. 
23rt.  Place  ofholdlng  the  terms. 

23V.  Special  terms  adjoumeil  to  chambers;  trials  thereat. 

240.  Judges  of  superior  court  of  Buflhlo  may  make  orders. 

241.  What  Judges  may  perform  duties  of  Justice  at  chambers. 

242.  Offlcers  required  to  attend  general  term.    8bertfr*s  duty. 

243.  Fees  of  such  offlcers;  how  paid. 

'  §  217.  Oeneral  Jurlfldiotioii  of  snpreme  court.  —  Tlie 
geoeral  jurisdiction  in  law  and  equity,  which  the  bu- 
preme  court  of  the  State  possesses,  under  tlie  provisions 
of  tlie  constitution,  includes  all  the  jurisdiction,  which 
was  possessed  and  exercised  by  the  supreme  rourt  of 
the  colony  of  New- York,  at  any  time,  and  by  the  court 
of  chancery  in  England,  on  the  4th  day  of  July,  1776 ; 
with  the  exceptions,  additions,  and  limitations,  created 
and  imposed  by  the  constitution  and  laws  of  the  State. 
Subject  to  those  exceptions  and  limitations,  the  supreme 
court  of  the  State  has  all  the  powers  and  authority  of 
each  of  those  courts,  and  exercises  the  same  in  like 
manner. 

2  R.  8. 173.  (36;  Id.,  196,  3  1 ;  and  L.  l.<^7.  cb.  280, 1 16. 

§  218.  Supreme  court  may  change  place  of  trial  ci 
aotiozui  pending  In  other  courts.  —  The  supreme  courts 
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upon   the  application  of  either  party,  mar,  and,  in  a 
proper  case,  mast  make  an  order,  directing  that  an  issue 
of  fact,  joined  in  an  action  or  special  proceeding,  pend- 
ing^ in  any  other  court  of  record,  except  a  superior  city 
oonrt,  the  marine  court  of  the  city  of  New- York,  or  a 
county  court,  he  tried  at  a  circuit  court  in  another 
county,  on  such  terms,  and  under  such  regulations  as  it 
deeniB  jast ;  and  thereupon  the  issue  must  be  tried  ac- 
cordingly.    After  the  trial,  the  clerk  of  the  county,  in 
which   it  has  taken  place,  must  certify  the  minutes 
thereof ;  which  must  be  filed  with  the  clerk  of  the  court, 
in  which  the  action  or  special  proceeding  is  pending. 
The  aabsequent  proceedings  in    the  last   mentioned 
court  must  be  the  same,  as  if  the  issue  had  been  tried 
therein. 

L.U47,ch.  »0,|49. 

§  219.  Jadloial  departmants ;  general  terms.  —  The 
departments,  into  which  the  State  is  divided,  for  the 
purpoees  of  organizing  and  holding  general  terms  of  the 
supreme  court,  are  styled,  in  this  act,  judicial  depart- 
ments. There  is  a  general  term  of  tlie  supreme  court 
in  each  judicial  department,  composed  of  a  presidiog 
justice  and  two  associate  justices,  designated  from  the 
whole  bench  of  justices  of  the  supreme  court,  as  pre- 
scribed in  the  next  two  sections.  The*  justices  so 
designated  are  styled  in  this  act,  general  term  justices, 

g  220.  Presiding  and  associate  Jnstioes;  how  long 
to  act. —  A  presiding  justice  shall  act  as  such,  during 
hia  official  term  as  a  justice  of  the  supreme  court,  aiid 
an  associate  justice  for  five  years  from  the  thirty-first 
day  of  December,  next  after  his  designation ;  or  until 
the  earlier  close  of  his  official  term.  But  the  governor 
may,  at  any  time,  upon  the  written  request  of  a  general 
term  justice,  revoke  his  designation. 

L.  Ua  du  IOB«  i»art  ofl  3,  «s  amM  by  L.  1875,  ch.  616. 

1 121.  Vacancies;  how  filled.— Within  three  mouths 
before  a  vacancy  is  to  occur  by  lapse  of  time,  or  as  soon 
after  its  occurrence  as  practicable,  the  governor  must 
designate,  from  the  wliole  bench  of  justices  of  the 
supreme  court,  another  presiding  or  associate  justice, 
as  the  case  requires.  The  person  so  designated  shall 
act  as  presiding  or  associate  justice,  for  the  period  spec! 
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fled  in  the  last  eection.  When  a  vacancj  ocean,  for 
any  cause  except  lapse  of  time,  the  governor  most  dtth 
Ignate  a  presiding  or  associate  justice,  as  the  case 
requires.  An  associate  justice,  thus  designated,  shall 
act  for  his  predecessor's  unexpired  time,,  or  until  the 
earlier  close  of  his  official  term. 

L  1870.  oh.  408.13. 

g  222.  Aaaignment  of  duties  to  Jottioe  whose  deslg- 
nation  is  revoked.  —  Where  the  governor  rerokes  the 
designation  of  a  general  term  justice,  as  prescribed  in 
the  last  section  but  one,  he  may  prescribe  the  duties  to 
be  performed  by  that  justice,  in  holding  court  in  any 
part  of  the  State,  from  the  time  of  such  revocation 
until  the  taking  effect  of  the  next  appointment  of 
terms,  as  prescribed  in  section  232  of  this  act,  for  the 
judicial  department  to  which  that  justice  belongs. 

New. 

§  223.  Designation,  eto.,  to  be  filed  with  secretary 
of  State.  —  A  designation  of  a  general  term  justice,  or  a 
revocation  thereof,  must  be  in  writing,  and  filed  in  the 
office  of  the  secretary  of  State.(l)  The  request  of  the 
justice  whose  designation  is  revoked, must  be  filed  with 
the  revocation.(2) 
(1)  L.  1870,  eta.  408.    O)  Mew. 

§  224.  Presiding  and  assooiate  Justices  may  act  oat 
of  their  departments.  —  A  presiding  justice,  designated 
for  a  judicial  department,  may  preside  at  a  genex«l 
term,  held  in  another  department,  if  the  presiding  jus- 
tice of  that  department  is  absent,  or  disqualified  from 
acting  ;(1)  and  an  associate  justice  may  act  as  such,  at 
a  general  term  held  in  another  department,  in  place  of 
an  associate  justice  of  that  department,  who  is  in  like 
manner  absent  or  disqualified.(2) 
<1)  New.    (d)  L.  1870,  ch.  408, 1 6. 

§  226.  [Amended,  1877.]  Times  and  places  of  hold- 
ing general  terms ;  how  appointed.  —  On  or  before  the 
first  day  of  December,  in  the  year  eighteen  hundred 
and  seventy-eight,  and  each  second  year  thereafter,  the 
general  term  iustices  in  each  judicial  department,  or  a 
majority  of  them,  must  appoint  the  times  and  placet 
for  holding  the  general  terms  of  the  supreme  const, 
within  their  judicial  department,  for  two  years  from 
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t3kB  firet  day  of  January,  of  the  year  then  next  follow- 
ing. They  mast  so  designate  at  least  one  general  term 
ineaeh  year,  to  be  held  in  each  of  the  jadicial  districts 
composing  the  department. 

L.  1S71,  cb .  7M,  1 1,  and  part  of  i  3  (9  Sdm.  903),  as  amM  by  L.  1872,  eta. 
778  (9  Aim.  477).  and  by  L.  1875.  eta.  167. 

§  226.  Appointment  to  be  published.  —  An  appoint- 
ment so  made  mast  be  signed  by  the  justices  making  it, 
and  filed,  on  or  before  the  fifteenth  day  of  December  of 
the  same  year,  in  the  office  of  tlie  s^ecretary  of  State ; 
who  must  immediately  thereafter  publish  a  copy  thereof 
in  the  newspaper  printed  at  Albany,  in  which  legal  no- 
tices are  required  to  be  published,  at  least  once  in  each 
week,  for  four  successive  weeks.  The  expense  of  the 
publication    is   payable  out  of    the   treasury  of   the 

Id.,  i  2.  and  part  of  {  3;-aa  amM  by  L.  1872,  eta.  778,  and  L.  I87ft,  ob. 
187. 

g  227.  Appointment  may  be  made  or  filed  after  the 
prescribed  time.  —  If  an  appointment  of  general  terms 
is  not  made  or  filed,  before  the  expiration  of  the  time 
B|>ecified  therefor  in  the  last  two  sections,  It  may  be 
made  or  filed  at  the  earliest  convenient  time  thereafter ; 
and  the  terms  appointed  thereby  may  be  held  pursuant 
to  the  same,  after  it  has  been  published  for  the  length 
of  time,  prescribed  in  the  last  section. 

Hew. 

§  228.  When  associate  Justice  to  preside,  etc.  — If  a 
presiding  justice  is  not  present,  at  the  time  and  place 
appointed  for  holding  a  general  term,  the  associate  jus- 
tice present,  having  the  shortest  time  to  serve,  or,  if 
two  are  present,  who  have  the  same  time  to  serve,  the 
elder  of  them,  must  act  as  presiding  justice,  until  a  pre- 
siding justice  attends,  tf  only  one  general  term  justice 
ispresent,  he  may  select  one  or  two  j  ustices  of  the  su- 
preme court,  to  hold  with  him  the  general  term,  until 
two  general  term  justices  attend. 

L.  I87O,cb.4O0.i4. 

g  229.  [Stricken  out  by  amendment  of  1877.] 

g  230.  General  term  held  by  two  Justices.  Re-ar* 
l^imiant,  etc-  —  A  general  term  may  be  held  by  two  jus- 
tices; and  the  concurrence  of  two  justices  is  necessazy 


g§  231-232.         SUPREME  COURT.  ?(> 

to  pronounce  a  decision.    If  two  do  not  concur,  a  re-ar> 

gument  must  be  ordered. 

L.  1870,  ch.  406,  part  of  1 6,  am'd.  See  opinion  of  BaoNsoir,  J.  OakI«7 
•r  AsplnwalU  S  N.  T.  M7 ;  Tan  Rensselaer  *.  WUbeck,  2  Laos.  49S. 

§  231.  When  cause  te  be  heard  in  another  depart- 
ment.—  Where  an  order  for  a  re-argument  has  been 
made,  as  prescribed  in  the  last  section,  and  one  of  the 
general  tenn  justices  of  that  judicial  department  is  not 
qualified  to  sit  in  the  cause,  the  order  directing  the  re- 
argument  maj,  in  the  discretion  of  the  general  term, 
direct  it  to  take  place,  and  the  cause  to  be  decided,  ia 
another  judicial  department,  specified  in  the  order. 
And  where  two  of  the  general  term  justices,  in  a 
department,  are  not  qualified  to  sit  in  a  cause,  to  be 
heard  at  the  general  term  of  that  department,  an  order 
may  be  made,  upon  notice,  by  the  other  general  term. 
justice,  or  at  a  special  term  of  the  court  held  in  that 
department,  directing  that  the  cause  be  heard  and  de- 
cided in  another  judicial  department,  specified  in  the 
order*  But  this  section  does  not  prevent  the  cause  from 
being  heard  and  decided,  in  the  same  judicial  depart- 
ment, by  two  qualified  justices,  if  an  order,  directing^ 
the  same  to  be  heard  and  decided  in  another  depart- 
ment, has  not  been  made.(]) 

Id. ,  parU  of  H  6  and  10.    (1)  Hatter  of  Broadway.  63  Barb.  572. 

§  232.  Appointments  of  speoial  terms,  oironit  courts, 
andconrtflof  oyer  and  terminer.  — On  or  before  the 
first  day  of  December,  in  the  year  eighteen  hundred  and 
seventy-seven,  and  every  second  year  thereafter,  the 
justices  of  the  pupreme  court,  for  each  judicial  depart- 
ment, or  a  majority  of  them,  must  appoint  the  times 
and  places  for  holding  the  special  terms  of  the  supreme 
court,  and  terms  of,  the  circuit  courta  and  courts  of 
oyer  and  terminer,  within  their  department,  for  two 
years  from  the  first  day  of  January  of  the  year  next  fol- 
lowing. If,  for  any  reason,  such  an  appointment  is  not 
made  before  the  expiration  of  the  time  so  specified,  it 
must  be  made  at  the  earliest  convenient  time  thereafter. 
At  least  one  special  term  of  the  supreme  court,  and  two 
terms  of  the  circuit  court,  and  of  the  court  of  oyer  and 
terminer,  must  be  appointed  to  be  held  in  each  year, 
in  each  county  separately  organized.  Two  or  more 
terms  of  the  circuit  court  may  be  appointed  to  be  held. 
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and  may  be  held,  at  the  same  time,  in  the  citj  and 
coonlj  of  New-Tork. 

L.IS7q,ch.«)8.|7;2B.  aaoi,  part  of  H;  Go.  Proe.,|20:  andL.  l»l, 
c3t.S74,ift. 

§  233.  Pablication  of  appointments.  — >n  appoint- 
ment BO  made  mast  be  sigDed  bj  the  justices  making  it, 
and  immediately  filed  in  the  office  of  the  secretary  of 
State,  who  mast  pablish  a  copy  thereof  in  the  news- 
paper, printed  at  Albany,  in  which  legal  notices  are  re- 
quired to  be  published,  at  least  once  in  each  week,  for 
three  sacoessive  weeks  before  the  holding  of  a  term  in 
pursaance  thereof.  The  expense  of  the  publication  is 
payable  out  of  the  treasury  of  the  State. 
Co.Proe..}». 

§  2  34.  G  ovemor  may  appoint  extraordinary  terms } 
Jorticea  to  hold  them.  —  The  governor  may,  when,  in 
his  opinion,  the  public  interest  so  requires,  appoint  one 
or  more  extraordinary  general  or  special  terin^  of  the 
supreme  coart,  or  terms  of  a  circuit  court,  or  court  of 
oyer  and  terminer.  He  mast  designate  the  time  and 
place  of  holding  the  same,  and  name  the  justice  who 
shall  hold,  or  preside  at  each  term,  except  a  general 
term  ;  and  he  must  give  notice  of  the  appointment,  in 
each  manner  as,  in  his  judgment,  the  public  interest  re- 
quires. 

L.  1870.  ch.  408, 1 14. 

g  235.  General  powers  and  dntieB  of  Justloes.— -  Any 
justice  of  the  aupreme  court  has  power  to  sit  at  a  general  term, 
.._,. f_,. M^^ .  '     nofthe 

yer  and 


/ portion  of  the  term  ;  iui«l  to  act 
UDon  any  business,  which  regularlv  comes  before  the  term  in 
which  he  is  sitting:  except  where  ne  is  personally  disquali/led 
from  sitting,  in  a  particular  action  or  special  proceedinpr.d) 
Each  justice  must,  at  all  reasonable  times,  when  not  en^a^ed  in 
holding  court,  transact  such  Judicial  business  as  may  bo  done 
out  of  oourU  (2) 
CD  2  &•  8*21X1. 1 14.    <!*)  Co.  Proc.,  J  27. 

^  236.  [Amended,  1880.]  Governor  may  appoint  in 
New-Tork  city,  Jadge  of  other  court  to  hold  terms.— 
The  governor  may,  when.  In  his  opinion,  the  public  Interest  ?o  re- 
ouin».  desigiiate  oneor  more  judges  of  the  superior  coiut  of 


le  city  of  Sew-York.orof  the  court  of  common  picas  for  the 
■    and  county  of  New-Yorlc,  to  hold  terms  of  the  circuit  court, 
special  terms  of  the  supreme  court,  In  that  city.  The  deslg- 
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nation  must  be  In  writing?,  and  must  specify  each  term,  and  the 
judge  desh^ated  to  hold  the  same.  A  case  or  exceptions,  in  a 
cause  tried  at  such  a  term,  must  be  settled  before  the  judge  who 
held  the  same  ;  and  a  judp:e  thus  designated  may,  after  the  ex- 


ave  oeen  inea  or  neara  oero/e  hnn ;  and  such  judge,  during  t 
eriod  of  such  designation,  possesses,  within  the  city  of  Ne 
'ork,  all  the  powers  of  a  justice  of  the  supreme  court.  In  _. 
out  of  court,  to  make  orders  in  any  action  or  qiecial  prooeed- 


he  supreme  court.  In  or 

, jra  m  aiiv  ac"'  "  .  . 

Ing  in  the  supreme  court. 
U  1870,  ifli.  408,|8.«mM. 

§  237.  Oovemor  to  designate  Jiuticet  to  hold  courts 
in  certain  cases.  —  If  a  general  or  special  term  of  the 
supreme  court,  or  a  term  of  the  circait  oourt,  or  ooart 
of  oyer  and  terminer,  daly  appointed,  is  In  danger  of 
failing,  the  governor  may  designate  one  or  more  jus- 
tices of  the  supreme  court,  as  die  case  requires,  to  pre- 
side at  the  term  of  the  court  of  oyer  and  terminer,  or 
to  hold  the  term  of  the  supreme  court,  or  circuit  coarty 
in  the  absence  of  the  justice  or  justices  appointed  to  pre- 
side at  or  hold  tlie  same. 

L.  I8A0,ch.  1,  |l,ani*(l. 

§  238.  Place  o^  holding  the  terms.  — The  place  ap. 
pointed  within  each  county,  for  holding  a  special  term  of 
the  supreme  court,  at  which  issues  of  fact  are  triable,  or 
a  term  of  the  circuit  court,  or  court  of  oyer  and  terminer^ 
must  be  that  designated  bj  statute,  for  holding  the 
county  or  circuit  court. 

Go.  Proc.,partor}24. 

%  239.  Special  tenns  adjourned  to  chambers;  trial* 
thereat. — A  special  term  of  the  supreme  court  may  be 
adjourned  to  a  future  day,  and  to  tlie  chambers  of  any 

t'ustice  of  the  court,  residing  within  tlie  judicial  district. 
>y  an  entry  in  the  minutes ;  and  then  adjourned  from 
time  to  time,  as  the  justice  holding  the  same  directB.(l) 
An  action  triable  by  the  court,  without  a  jury,  which 
was  upon  the  calendar  of  the  term  before  it  was  ad- 
journed, may  be  tried  at  a  term  so  adjourned,  and  held 
at  chambers,  by  consent  of  both  parties,  but  not  other* 
wise .(2)  In  that  case,  the  attendance  of  the  clerk,  the 
sheriff,  the  crier,  or  a  constable,  is  not  required,  unleas 
the  justice  directs  one  or  more  of  those  officers  to  attend. 
(1)  Go.  Proo.,  |»rt  of  1 24.    (3)  See  Birmingham  Foundir  v.  Batfldd. 
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§  240.  Judges  o£  mipexlor  court  of  Bufialo  may 
nadce  orders.  —  Each  judge  of  the  saperior  court  of 
Buffalo  may,  within  that  city,  make  an  order  in  an  ac- 
tion or  special  proceeding,  pending  in  the  supreme 
court,  which  a  justice  of  the  supreme  court  may  make, 
out  of  court. 

L.  l;S7&.  eta  J  386w 

§  241.  What  Judges  may  petfo^  duties  of  justice 
at  ofaambers. —  A  judge  of  a  superior  city  court,  within 
his  city,  and  a  county  judge,  within  his  county,  posses- 
ses, and  upon  proper  application  must  exercise,  the 
power  conferred  by  law,  in  general  language,  upon  an 
officer  authorized  to  perform  the  duties  of  a  justice  of 
the  supreme  court  at  chambers,  or  out  of  court. 

Co.  Ttoc.  1 4<»;  and  2  R.  8.  290.  H  13  and  19.  Eddy  v.  Hewlett,  2  Code 
B.  76:  Ctrabtmelt «.  Morrtoon,  6  How.  867 ;  Conklln  •.  Ontcher,  6  Id.  386. 

§  242.  [Amended,  1879.]  Officers  required  to  attend 
general  term..  Sheriff's  duty. —  A  general  term  must 
be  attended  by  the  sheriff  of  the  county  in  which  it  is 
held,  his  under-sheriff,  or  one  of  his  deputies  ;  by  two 
constables  or  police  officers,  notified  by  the  sheriff;  by 
a  crier  for  courts  within  the  county;  and  by  the  county 
clerk,  or  his  deputy,  or  special  deputy ,  all  of  whom 
must  act  under  the  direction  of  the  court,  or  of  the  pre* 
oding  justice.  The  sheriff  of  the  county  must  cause 
the  room  in  which  the  general  term  is  held  to  be  prop- 
erly heated,  ventilated,  lighted,  and  kept  comfortably 
cl^-an  and  in  order.  The  court  may  enforce  the  per- 
fonnance  of  that  duty  by  the  sheriff.  The  sheriff  must 
also  provide  the  court  with  all  necessary  stationery,  and 
minutes-books,  upon  the  written  requisition  of  the  court 
or  of  the  justice  presiding  at  the  term. 

L.  1870,  ch.  406,  ( 11  (7  Bdm.  730). 

g  243.  Fees  of  such  officers ;  how  paid.  —  The  fees 
of  a  crier,  a  sheriff,  a  constable,  or  a  police  officer,  for 
attending  a  general  «term,  and  all  expenses  incurred  by 
a  sherin,  in  obedience  to  the  last  section,  must  be 
audited  by  the  comptroller,  and  paid  out  of  the  treasury 
of  the  State.  The  fees  and  proper  charges  of  the  clerk, 
for  services  rendered  at  or  preparatory  to  a  general 
term,  and  not  legally  chargeable  to  an  attorney  or  a 
party,  are  a  county  charge. 

Id.,|ia. 
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ARTICLE  SECOND. 

THE  SUPRBMB  COURT  REPORTER. 

8bo.  244.  DesiioiAtloii  of  supreme  court  reporter. 

245.  Term  of  ofllce ;  how  appointed,  aud  removed. 

246.  Meeting  fur  appointment. 

24/.  Special  meeting  for  appointment  or  removal. 
241$.  Papers  and  optntons  to  be  fumisbed  to  the  reporter. 
249.  Duty  of  reporter;  no  salary  to  be  paid  to  him. 
230.  Price  of  the  volumes  of  reports. 

§  244.  Designation  of  supreme  oonrt  reporter. — The 
reporter  of  the  decisions  of  the  sapreme  court  is  styled 
the  supreme  court  reporter ;  and  each  provision  of  a 
statute,  wherein  tlie  supreme  coart  reporter  is  men- 
tioned, applies  to  that  officer. 
New. 

g  246.  Term  of  office ;  how  appointed  and  removed. 

—  The  term  of  office  of  the  sapreme  court  reporter  is 
five  years  from  the  time  of  his  appointment,  and  antil 
his  successor  is  appointed  and  qualifies.  He  must  be 
appointed  and  may  be  removed,  for  cause,  by  the  gene- 
ral term  justices  of  the  supreme  court,  or  a  majority  of 
such  of  ihem  as  attend  at  a  convention,  held  as  pre- 
scribed in  the  next  two  sections.  An  appointment  or 
removal  must  be  in  writing;  it  must  be  signed  by  the 
justices  making  it,  and  filed  in  the  office  of  the  secre> 
tary  of  State ;  otherwise  it  is  of  no  effect. 

L.  Itrs,  ch.  131,11. 

§  246.  [Amended,  1877.]  Meeting  for  appointment. 

—  The  general  term  justices  of  the  supreme  court  must 
meet  in  convention,  at  the  capitol  in  the  city  of  Albany, 
at  noon  of  the  day  when  the  term  of  office  of  the  su- 
preme court  reporter  expires,  for  the  purpose  of  ap- 
pointing a  supreme  court  reporter  in  his  place.  If  that 
day  is  Sunday  or  a  public  holiday,  the  convention  must 
oe  held  at  the  same  time  and  place,  on  the  first  day 
thereafter,  not  being  Sunday  or  a  public  holiday.  If 
an  appointment  is  not  made  at  such  a  meeting,  it  may 
be  made  at  a  special  meeting  of  the  convention,  held  as 
prescribed  in  the  next  section.  The  supreme  court  re- 
porter may  be  removed  at  such  a  special  meeting. 

Ill,,  part  of  {2. 

§  247.  Special  meeting  for  the  same  purpose.  —  A 

special  meeting  of  the  convention,  for  the  appointment 
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or  ranoT&l  of  a  sapreme  court  reporter,  mast  be  held 
at  the  capitol  in  the  citj  of  Albany ;  but  it  may  be  ad- 
journed to  any  other  place.  It  may  be  called  by  a  pre- 
aidmg  justice,  by  written  or  printed  notice,  stating  the 
object  of  the  meeting,  and  served,  personally  or  through 
the  postoffice,  upon  each  of  the  general  term  justices, 
at  least  two  weeks  before  the  time  appointed  therefor. 
If  the  object  of  the  meeting  ia  to  consider  the  question 
of  the  remoral  of  the  supreme  court  reporter,  the  notice 
must  be  accompanied  with  a  copy  of  the  grounds,  al- 
leged for  the  removal ;  and  both  must  be  served  upon 
the  supreme  court  reporter,  personally,  or  by  leaving 
them  at  his  last  place  of  residence,  with  some  person  oi 
suitable  age  and  discretion,  at  least  ten  days  before  the 
time  appointed  for  the  meeting. 

L.  »7S,  ch.  IJH,  part  of  1 9. 

§  248.  Papers  and'opinioiu  to  be  famished  to  the 
reporter.  —  In  each  cause  heard  at  a  general  term  of  the 
court,  the  attorney  or  counsel  for  each  party  must  de- 
liver to  the  clerk,  for  the  use  of  the  supreme  court 
reporter,  a  duplicate  of  each  paper  furnished  by  him 
for  the  use  of  the  court.  The  clerk  must  collect  those 
papers  from  the  counsel ;  and  immediately  after  the 
adjournment  of  the  term,  he  must  transmit  them,  and 
certified  copies  of  all  the  decisions,  made  at  that  term, 
to  the  supreme  court  reporter,  at  the  latter's  expense. 
Each  judge,  who  renders  a  written  opinion  in  a  cause 
decided  at  a  general  term,  must  transmit  it,  or  a  certified 
copy  thereof,  to  the  supreme  court  reporter,  who  must 
pay  the  expense  of  transmission,  and  also,  where  a  copy 
is  transmitted,  the  expense  of  copying,  not  exceeding 
eight  cents  for  each  folio. 

Id.,iMrtofiS. 

§  249.  Duty  of  reporter ;  no  salary  to  be  paid  to 
Um.  —  The  supreme  court  reporter  is  not  entitled  to  a 
salary.  He  must  report  and  publish  such  of  the  de- 
cisions at  the  general  or  special  terms  of  the  court,  as 
he  deems  it  for  the  public  interest  to  have  reported. 
He  most  also  report  and  publish  the  decision  in  a  par- 
ticular cause,  which  the  court,  at  a  general  or  Bpecial 
term,  specially  directs  him  to  report.  Not  more  than 
three  volumes  of  his  reports  shall  be  published  in  any 
one  year.    He  must  prepare  for  each  volume,  and  cause 
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to  be  pablished  therewith,  the  usual  digest,  head  notes, 
tables  of  contents,  and  index. 

Sabstltnte  fbr  L.  UM,  ch.  99,  { 1  {  and  part  of  {8,  ch.  131,  L.  U75. 

§  260.  Price  of  the  volumes  of  reports.  —  The  su- 
preme court  reporter  must  cause  the  reports,  published 
as  prescribed  in  the  last  section,  to  be  kept  constantly 
for  sale  to  persons  within  the  State,  at  a  price  not  ex- 
ceed! Dg  two  dollars  and  fifty  cents,  for  a  volume  of  not 
less  than  seven  hundred  pages. 

L.  1875,  ch.  131,  part  of  }3:  and  L.  1869,  ch.  90,  part  of!  2. 

ARTICLE  THIRD. 

STENOGRAFHBBS. 

Baa,  251 .  Stenographers  In  first  district. 

252.  Stenographers  for  extra  terms  In  New- York  city. 

253.  Stenographers  for  oyer  and  terminer  In  New-Tork  city. 

254.  Stenographer  In  Kings  county. 

255.  His  assistant. 

256.  Stenographers  In  other  counties  of  second  Judicial  dlciclot. 

257.  Their  salaries;  how  paid. 

258.  Stenographers  for  the  remaining  dlsirlcto. 

259.  Their  salaries;  how  paid. 

260.  Their  expenses;  how  paid. 

261.  Additional  stenographer  when  two  ooortt  held  at  the  MB* 

time. 
962.  Temporary  ttenofnipher. 

§  261.  [Amended,  1880J  Stenographers  In  first  dUU 
trict.  —  Tlie  justices  of  the  supreme  court  for  the 
first  judicial  district,  or  a  majority  of  them,  must  ap- 
point,  and  may  at  pleasure  remove,  a  stenographer  for 
each  term  of  the  circuit  court,  for  the  general  term  of  the 
supreme  court,  and  for  each  special  term  of  the  supreme 
court,  where  issues  of  fact  are  triable,  which  constitutes 
a  separate  part.  Each  stenographer  so  appointed  is 
entitled  to  a  salary,  fixed  and  to  be  paid  as  prescribed 
by  law.  Ho  must  attend  all  the  sitting^s  oi  the  part, 
for  which  he  is  appointed.  If  any  judge  requires  a 
copy  of  any  proceedings,  written  out  at  length  from  the 
stenographic  notes,  he  may  make  au  order,  directlne- 
one-half  of  the  stenographer's  fees  therefor,  to  be  paid 
by  each  of  the  parties  to  the  action  or  special  proceed- 
ing, at  the  rate  of  ten  cents  for  each  folio  so  written 
out,  and  may  euforce  payment  thereof.  If  there  are 
two  or  more  parties  on  the  same  side,  the  order  may 
direct  either  of  them  to  pay  the  sum  payable  by  their 
0ide,  for  the  stenographer's  fees  ;  or  it  may  apportion 
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tbe  payment  thereof  among  them,  aa  the  Jadge  deems 
jiut. 
€0.  Proc.  iMTtof  1 366, am'd. 

^  262.  Stenc^graphora  far  aztra  tanns  in  Hew-Tork 

o^.—The  Jndflre  who  holds,  in  the  fiist  Judicial  dis- 
Xiict,  an  extraordinary  term  of  the  circuit  oonrt,  or  an 
extraordinary  special  term  of  the  supreme  court,  must 
appoint  a  stenographer  for  that  term,  who  is  entitled  to 
a  compensation,  at  the  rate  and  in  the  manner  pre* 
scribed  by  law  for  the  official  stenographer. 
Id. 

§  263.  Steooffraphen  for  oyer  andtenniner  In  Naw- 
York  city. — ^The  judge  presiding  at  a  term  of  the  court 
of  oyer  and  terminer,  held  in  and  for  the  city  and 
eonnty  of  New- York,  must  designate  a  stenographer  of 
the  supreme  court,  to  act  as  stenographer  for  thai  term 
daring  its  sitting,  who  is  not  entitled  to  any  compensa- 
tion in  addition  to  his  salary  ;  except  that,  if  a  copy  of 
any  proceedings,  written  oat  at  length  from  the  steno- 
graphic notes,  is  required  for  the  use  of  the  presiding 
judge  or  the  district-attorney,  the  stenographer's  fees 
therefor  are  payable,  on  his  certificate,  as  a  county 
charge. 
Id. 

§  264.  Stenographer  In  Kings  oounty. — ^The  Justices 
of  the  supreme  court  for  the  second  judicial  district, 
residing  in  the  county  of  Kings,  or  a  majority  of  them, 
must  appoint,  and  may  at  pleasure  remoTe,  a  stenog- 
rapher, to  be  attached  to  the  supreme  court,  circuit 
court,  and  court  of  oyer  and  terminer,  in  and  for  the 
county  of  Kings.  The  stenographer  so  appointed  is  en- 
titled to  a  salary,  fixed  and  to  be  paid  as  prescribed  by 
law.  He  must  attend  each  term  of  the  supreme  court, 
at  which  issues  of  fact  are  triable,  and  each  term  of  the 
circuit  court  and  court  of  oyer  and  terminer,  held  in  the 
county  of  Kings. 
L.  ia86.  ch.  422,  H 1  and  2;  &mM  m  to  faUrr  hy  L.  1870,  cb.  606. 

§266.  His  assistant.  —  The  stenographer,  appointed 
as  prescribed  in  the  last  section,  may,  with  the  consent 
of  the  Judge  holding  or  presiding  at  a  special  term  of 
the  supreme  court,  or  term  of  the  circuit  court,  or  court 
of  oyer  and  terminer,  employ  an  assistant-stenographer 
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to  aid  him  in  the  discharge  of  his  duties  at  that  tenu, 
<who8e  compensation  must  be  paid  by  the  stenographer, 
and  shall  not  become  a  county  charge. 
L.  186A,  ch.  422, 1 3,  amU 

§  266.  [Amended,  1877.]  Stenographers  in  oth«r 
counties  ot  second  Judicial  district.  —  Eacb  justice  of 
the  supreme  court  for  the  second  judicial  district,  who 
does  not  reside  in  the  county  of  Kings,  must  appoint, 
and  may  at  pleasure  remove,  a  stenographer,  who  must 
attend,  as  directed  by  the  justice  appointing  him,  the 
general  and  special  terms  of  the  supreme  court,  and  the 
terms  of  the  circuit  court  and  court  of  oyer  and  termi- 
ner, held  in  the  counties  of  Suffolk,  Queens,  Richmond. 
Westchester,  Rockland,  Putnam,  Dutchess,  or  Orange, 
and,  when  not  thus  officially  engaged,  the  stated  terms 
ef  the  county  court,  in  each  of  those  counties. 

L.  1868,  ch.  769,  parts  of  H  2  and  6. 

§  267.  Their  salaries ;  how  paid.  —  Each  stenog- 
rapher, appointed  as  prescribed  In  the  last  section,  is 
entitled  to  a  salary  fixed  by  law.  To  make  up  and  pay 
the  salaries,  the  board  of  supervisors  of  each  of  the  said 
counties  must  annually  levy,  and  cause  to  be  collected, 
as  a  county  charge,  a  proportionate  part  of  the  sum 
necessary  to  pay  the  same,  to  be  fixed  by  the  comptrol- 
ler of  the  St-ate,  in  accordance  with  the  amount  of  the 
taxable  real  and  personal  property  in  each  county,  as 
shown  by  the  last  annual  assessment-roll  therein .'  The 
treasurer  of  each  county  must  pay  over  the  sum  so 
raised,  to  the  comptroller  of  the  State,  who  must  there- 
upon pay  the  salary  of  each  stenographer,  in  equal 
quarterly  payments,  under  the  direction  of  the  justice 
making  the  appointment. 
Id..  H  3  and  4. 

§268.  Stenographers  for  the  remaining  districta. — 
The  justices  of  the  supreme  court,  or  a  majority  of 
them,  for  each  judicial  district  of  the  State,  except  the 
first  and  second,  must  appoint,  and  may  at  pleasure  re> 
move,  a  stenographer  of  the  supreme  court  in  that  dis- 
trict. The  justices  of  the  supreme  court  for  the  third 
judicial  district,  or  a  majoritv  of  them,  may,  in  iheii 
discretion,  appoint,  and  at  pleasure  remove,  an  addi- 
tional stenographer  of  the  supreme  court  in  that  die* 
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trict.  Each  Btenographer,  so  appointed,  is  entitled  to  a 
salary  fixed  by  law,  to  be  paid  as  prescribed  in  the  next 
section.  He  must  attend,  within  the  judicial  district, 
the  terms  of  the  circait  courts  and  courts  of  oyer  and 
terminer,  and  the  special  terms  of  the  supreme  court, 
where  issues  of  fact  are  triable. 
L.  mi,  ch.  700,  parU  of  H  1  aod  2;  L.  1873,  ch.  139, 9 1. 

i^  269.  Their  salaries ;  how  paid.  —  The  clerk  of  the 
county,  in  which  a  term  of  a  court,  specified  in  the 
lost  section » is  held,  must  furnish  the  stenographer  at- 
tending- the  same,  with  a  certificate  of  the  number  of 
days  tlie  term  has  been  in  session.  0pon  the  certificates 
•o  famished,  the  supreme  co\irt,at  a  special  term  thereof 
held  witliin  the  judicial  district,  may,  not  oftener  than 
once  in  six  months,  by  order,  apportion  to  each  county 
in  the  district,  such  a  proportion  of  the  stenographer's 
salary,  as  the  number  of  days,  during  which  one  or 
more'  terms  were  in  session  in  that  county,  bears  to  the 
whole  number  of  days,  during  which  the  terms  were 
in  sesision  in  that  district,  since  the  last  apportionment 
was  made.  Upon  the  presentation  of  a  certified  copy 
of  such  an  order,  each  county  treasurer  must  pay  to  the 
stenographer,  from  the  court  fund, or  the  fund  from  which 
jurors  are  paid,  the  sum  so  apportioned  to  his  county. 

Id.,  S  3.  reroodellod. 

§  260.  Their  expenses ;  h6w  paid.  —  Each  of  those 
stenographers  is  also  entitled  to  payment  of  his  actual 
and  necessary  expenses,  while  attending  court,  includ- 
ing stationery ,  and  ten  cents  for  each  mile  for  his  actual 
ixayel,  between  the  place  of  holding  each  term  and  his 
residence,  going  and  returning,  or  from  term  to  term, 
as  the  case  may  be.  The  amount  thereof  muat  be  cer- 
tified by  the  judge  holding  or  presiding  at  the  term,  and 
must  be  paid,  upon  his  certificate,  by  the  treasurer  of 
the  county  where  the  term  is  held,  from  the  court  fund, 
or  the  fund  from  which  jurors  are  paid.  But  mileage 
shall  not  be  computed  beyond  the  bounds  of  the  judicial 
dietiict,  except  where  the  usual  line  of  travel,  from  one 
point  to  another  within  that  district,  passes  partly 
through  another  judicial  district. 

Id..iMrtofii,«in'd. 

§261.  Addltioiua  Btenographer  when  two  oourti 
hsld  at  the  same  time.  ~  Where  two  or  more  terms,  at 
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which  the  stenographer  would  be  reqaired  to  attend, 
by  the  provisions  of  section  258  of  this  act,  are  appointed 
to  be  held  at  the  same  time,  the  justices  of  the  supreme 
court,  assigned  to  hold  or  preside  at  the  same,  maj  desig- 
nate the  term  at  which  the  stenographer  for  tlie  district 
must  attend,  and  may  employ  an  additional  stenog- 
rapher to  attend  each  other  term.  In  that  case,  they 
must,  by  a  certificate  signed  by  them,  fix  a  reasonable 
sum  for  the  payment  of  his  services  and  actual  neces- 
sary expenses,  to  and  from,  and  while  attending  the 
term.  The  sum  so  fixed  must  be  paid  by  the  treasurer 
of  the  county,  upon  the  certificate,  from  the  court  fond, 
or  the  fund  from  which  juA>r8  are  paid;  and  the  num- 
ber of  days,  during  which  that  term  was  in  aeasioa, 
shall  not  be  taken  into  account,  in  making  an  appor- 
tionment of  salary,  as  prescribed  in  section  259  of  this  aot» 

L.lSn,ch.  700,14. 

§  262.  Temporary  stenographer.  —  Where  an  ofiicial 
stenographer,  or  his  assistant,  is  not  in  attendance,  at  a 
term  of  the  circuit  court,  or  court  of  oyer  and  ter- 
miner, or  at  a  special  term  of  the  supreme  court,  where 
issues  of  fact  are  triable,  the  judge  holding  or  presiding 
at  the  term,  may,  in  his  discretion,  employ  a  stenogra- 
pher {  who  must  be  paid  such  a  compensation,  as  the 
judge  fixes  by  his  certificate,  not  ^ceeding  ten  dollars 
for  each  day's  attendance,  and  ten  cents  for  each  mile, 
for  travel  to  and  from  his  residence,  to  the  place  where 
the  term  iq  held,  together  with  a  reasonable  sum  for 
stationery.  The  sum  so  fixed  is  a  charge  upon  the 
county,  in  which  the  term  is  held ;  and  the  county  treaa- 
urer  must  pay  it,  upon  the  judge's  certificate,  from  the 
court  fund,  or  the  fund  from  which  jurors  are  paid.  If 
it  was  the  duty  of  an  official  stenographer,  or  hia  assist- 
ant, to  attend  the  term,  and  it  does  not  appear  to  the 
satisfaction  of  the  judge,  that  the  failure  to  attend  was 
excusable,  the  judge  may,  in  his  discretion,  during  or 
after  the  adjournment  of  tlxe  term,  make  an  order  tnat 
the  sum  so  paid,  or  any  part  thereof,  l>e  deducted  from 
the  salary  of  tlie  official  stenographer,  and  that  the 
county  have  such  credit  therefor,  as  iustice  requires. 
Such  an  order  may  be  revoked  by  the  judge  who  made 
it,  upon  proof  by  affidavit,  that  the  &ilure  to  attend 
was  excusable. 

Oo.  Proo. ,  I  aM,  with  amendmente ;  last  Mntanoe  ^^le 
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TITLE  III. 
The  tuperior  city  courts, 

1.  ProTliloiM  applicable  to  all  the  raperlor  dty  eoarta. 

2.  Proylslona  exclusively  applicable  to  the  court  of  oomnuni 
pleas  for  the  dty  and  county  of  New-Tork,  and  the  supe- 

rior court  of  the  ctty  of  New-Tork. 

S.  Provisions  exclusively  applicable  to  the  superior  court  of 
BufUo. 

4.  Provtsiona  exdoslvely  applicable  to  the  dty  court  of  Brook- 
lyn. 

ARTICLE  FIRST. 

FBOYISIOKS  ATPLICABLE  TO  A.LL    THE    BUFKRIOB   OZTT 
C0UKT8. 

teo.  vs.  General  Jurisdiction  of  the  superior  dty  coarts. 

SM.  Domestic  corporations,  etc.,  when  deemed  resldenta,  etc 

915.  Where  there  are  two  or  more  defendants. 

aM.  Jurisdiction  to  be  presumed ;  want  of  Jurisdiction  matter  of 

defence. 
267.  Jurisdiction,  etc.,  to  be  co-extenslve  with  that  of  supreme 

conrt. 
aM.  Id.;  In  special  proceedings  ont  of  court. 
afiO.  Actions,  etc. ,  may  be  removed  Into  supreme  court. 
170.  Where,  and  In  what  cases,  order  for  removal  tp  be  granted. 
£71.  Appeal  tYom  onler  of  removal. 

272.  Order  to  stay  proceedings  to  procure  removal. 

273.  Kemoval  to  supreme  court,  when  Judges  of  city  court  cannoi 

act. 
974.  Bemoval  from  supreme  court  to  dty  court,  by  consent. 
97ft.  Duty  of  clerks  when  removal  made. 
^6.  Removal  not  to  affect  validity  of  former  proceedlnga,  etc 
377.  When  county  Judge  may  make  order. 

278.  Power  to  send  process  to  any  county. 

279.  Proceedings  commenced  before  one  Judge  may  be  continued 

before  another. 
an.  Appointment  of  terms,  etc. 
2SL  General  terms,  by  whom  held,  etc 
282.  Id.;  spedal  and  trial  terms. 

aS3,  New  records,  etc ,  In  place  of  those  mutilated  or  ti^ured. 
2M.  Clerks  and  deputy-cler^ 
2Sft.  Special  deputy-clerks. 

§  263,  Qeneral  Juiisdiction  of  the  superior  city 
courts.  —  The  civil  jurisdiction  of  each  of  the  superior 
city  courts  extends  to  the  following  actions  and  special 
pioceediugB,  in  addition  to  the  jurisdiction,  power,  and 
authority,  conferred  upon  it,  in  a  particular  case,  by 
special  statutory  provision : 

1.  To  an  action  of  ejectment ;  for  the  partition  of  real 
property;  for  dower;  to  foreclose  a  mortgage  upon 
teal  property  or  upon  a  chattel  real ;  tc  compel  the 
dsteminaticm  of  a  claim  to  real  property ;  for  waste 


g  263.  SUPERIOR  CITY  C50URTS.  88 

for  a  nuisance  ;  or  to  procare  a  jadgment  directing  a 
conveyance  of  real  property ;  and  to  every  other  action 
to  recover,  or  to  procare  a  judgment,  establishing,  de- 
termining, defining,  forfeiting,  annulling,  or  otherwise 
affecting,  an  estate,  right,  title,  lien,  or  other  interest, 
in  real  property  or  a  chattel  real.  But  jurisdiction  at- 
taches under  this  subdivision,  only  where  the  real  prop- 
erty, to  which  the  action  relates,  is  situated  within  the 
city  where  the  court  is  located. 

2.  To  an  action  for  any  other  cause,  where  the  cause 
of  action  arose  within  that  city ;  or  where  the  defend- 
ant is  a  resident  of  that  city ;  or  where  the  summons  is 
personally  served  upon  the  defendant  therein  ;  or  where 
the  action  is  brought  to  recover  a  penalty,  or  for  any 
other  cause  of  action  given  by  the  charter,  a  by-law,  or 
an  ordinance  of  that  city. 

8.  To  an  action  to  recover  damages  for  an  injury  to 
real  property,  or  a  chattel  real ;  or  for  the  breach  of  a 
contract,  express  or  implied,  relating  to  real  property 
or  a  chattel  real;  where  the  real  property  is  situated 
within  that  city,  or  where  the  defendant  is  a  resident 
of  that  city,  or  where  the  summons  is  personally 
served  upon  the  defendant  therein. 

4.  To  an  action  to  recover  a  chattel ;  to  foreclose  or 
enforce  a  lien  upon  personal  property  ;  or  to  recover 
damages  for  an  injury  to  personal  property  ;  where  the 
property,  to  which  the  action  relates,  is  situated  within 
that  city,  at  the  time  when  the  action  is  commenced. 
If  the  property  consists  of  one  or  more  shares  in  the 
capital  stock  of  a  domestic  corporation  or  joint-stock 
association,  whose  principal  place  of  business  is  located 
or  established  within  that  city,  or  of  a  debt  due  from, 
or  money,  or  a  thing  in  action,  in  the  possession  or  un- 
der the  control  of,  such  a  corporation  or  joint-stock 
association,  it  is  deemed  to  be  situated  within  that  city, 
within  the  meaning  of  this  subdivision. 

5.  To  a  judgment  creditor's  action  ;  where  the  judg 
ment,  upon  which  the  action  is  founded,  was  recovered 
in  the  same  court. 

6.  To  an  action  for  any  cause,  brought  by  a  resident 
of  the  city  wherein  the  court  is  locatMl,  against  a  natu- 
ral person,  who  is  not  a  resident  of  the  State. 

7.  To  an  action  brought  by  a  resident  of  that  city 
•gainst  a  foreig^n  corporation,  either  (1)  to  recover  dam* 
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a^^  for  the  breach  of  a  contract,  express  or  implied /or 
a  sum  payable  by  the  terms  of  a  contract,  express  or 
implied,  where  the  contract  was  made,  executed,  or  de- 
livered within  the  State,  or  where  the  caase  of  action 
aroee  within  the  State ;  or  (2)  where  a  warrant  of  at- 
tachment, granted  in  the  action,  has  been  actaallj 
levied,  within  thiCt  city,  upon  property  of  the  corpora- 
tion; or  (3)  where  the  summons  is  served  by  delivery* 
of  a  copy  thereof,  within  that  city,  to  an  officer  of  the 
corporation,  as  prescribed  by  law. 

8.  To  the  custody  of  the  person  and  the  care  of  the 
property,  concurrently  with  the  supreme  court,  of  a 
person  residing  in  that  city,  or  residing  without  the 
State  and  sojourning  in  that  city,  who  is  incompetent 
to  manage  his  affairs  by  reason  of  lunacy,  idiocy,  or 
habitual  drunkenness ;  and  to  any  special  proceeding, 
which  the  supreme  court  has  jurisdiction  to  entertain, 
for  the  appointment  of  a  committee  of  the  person  or  of 
the  property  of  such  an  incompetent  person,  or  for  the 
sale  or  other  disposition  of  the  real  property,  situated 
within  that  city,  of  a  person,  wherever  resident,  who  is 
lo  incompetent,  or  who  is  an  infant ;  or  for  the  sale  or 
other  disposition  of  the  property,  or  the  voluntary  dis- 
solution of  a  domestic  cosporation,  whose  principal 
place  of  business  is  located  or  established  within  that 
dty;  or  for  the  sale  or  other  disposition  of  the  real 
property,  situated  within  that  city,  of  a  domestic  corpo- 
ration, wherever  it  is  located. 

9.  To  any  other  special  proceeding,  which  the  su- 
preme eourt  has  jurisdiction  to  entertain,  where  the 
person,  against  whom  it  is  brought,  is  a  resident  of  that 
dty,  or  the  mandate,  by  which  the  special  proceeding  is 
oemmenoed,  is  personally  served  upon  him  within  that 
dty,  or  all  the  acts  or  omissions,  upon  which  it  is 
founded,  were  done  or  committed  within  that  city,  or 
the  Bubiect  thereof  is  situated  within  that  city;  or 
where  the  spedal  proceeding  is  brought  for  such  a  pur- 
pose, or  under .  such  circumstances,  that  the  superior 
dty  court  would  have  jurisdiction  of  an  action  for  the 
like  purpose,  or  under  the  like  drcumstanoes,  by  the 
terms  of  subdivision  first  of  this  section. 

SnMitate  for  L.  1873,  ch.  2»,  |  1.  Landers  «.  Btaten  IiUnd  B.  R.  Co., 
98  K.  Y.  4M;  Hoag  v.  Lamont.  60  Id.  96:  Porter  «.  Lord,  4  Duer,  683 : 
i.  CIS  How.  2M;  Bates  e.  Reynolds.?  Bosw.  685;  People  •.  Green,  M 
K.T.  3»:  Branneck  «.  Knickerbocker  Life  Ins.  Co.,  1  Abb.  iTew  Oases,  3M, 
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g  264,  Domeitio  oorporatioiui,  eta,  whon  deemed 
residents,  etc.  —  For  the  purpose  of  determiiung  the 
jorisdiction  of  a  saperior  citj  court,  in  a  case  specified 
in  the  last  section,  a  domestic  corporation  or  joint-stock 
association,  whose  principal  place  of  business  is  estab 
lished,  by  or  pursuant  to  a  statute,  or  bj  its  articles  of 
association,  or  is  actually  located,* within  the  dtj 
wherein  the  court  is  located,  is  deemed  a  resident  of 
that  city ;  and  personal  service  of  a  summons,  made 
within  that  city,  as  prescribed  in  this  act,  or  personal 
service  of  a  mandate,  whereby  a  special  proceeding  is 
commenced,  made  within  that  city,  as  prescribed  in  tbJfl 
act  for  personal  service  of  a  sommons,  is  sufficient  ser- 
vice  thereof  upon  a  domestic  corporation,  wherever  tt 
is  located.  • 

New. 

§  266.  Where  there  are  two  or  more  defendant!.  «• 

Where  an  action  or  a  special  proceeding  is  brought 
against  two  or  more  parties,  and  the  jurisdiction  of  a 
superior  city  court  depends  upon  the  residence  of  a 
party,  within  the  city  wherein  the  court  is  located  ;  or 
personal  service  upon  him,  within  that  city,  of  thesom- 
mous  or  the  mandate  for  thjd  commencement  of  the  spo- 
dal  proceeding ;  or  the  levering  of  a  warrant  of  attach- 
ment within  that  city ;  and  junsdiction  is  thna  aoquirod 
as  against  one  or  more,  but  not  as  against  all  of  them, 
the  iurisdiction,  with  respect  to  the  others,  la  governed 
by  the  following  rules : 

.  1.  Where  the  action  or  special  proceeding  is  foonded 
upon  a  contract,  upon  which  two  or  more  persons  are 
jointly  liable,  and  the  court  has  or  acquires  jurisdiction 
thereof,  as  against  one  of  them,  it  has  jurisdiction 
thereof  as  against  all  the  persons  so  jointly  liable.  But 
this  subdivision  does  not  extend  to  a  case,  where  the 
liability  is  several,  as  well  as  joint. 

2.  Where  an  action  or  a  special  proceeding  brought 
against  a  public  officer,  together  with  one  or  more  pri- 
vate persons,  is  founded  upon  an  official  act  or  omis- 
sion ;  or  where  an  action  or  a  special  proceeding  brought 
against  a  corporation,  together  with  one  or  tnore  natii* 
ral  persons,  is  founded  upon  an  act  or  omission  of  the 
corporation ;  and  the  court  has  or  acquires  jurisdiction 
thereof,  as  against  the  public  officer  or  the  corporation ; 
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It  bAs  jurifldiction  thereof  as  against  all  persons,  who 
are  neoeseary  parties  to  the  complete  determination  of 
the  oontroTersj. 

3.  Where  it  is  not  neceesajry  to  the  complete  determi- 
nation of  the  oontroversy,  that  all  the  parties  thereto 
should  be  subjected  to  the  jurisdiction  of  the  court,  the 
action  or  special  proceeding  may  be  discontiuued  or  dis- 
missed, as  to  the  parties  over  whom  the  court  htm  not 
jurisdiction,  and  proceed  as  to  the  others,  as  if  they 
were  the  only  parties  against  whom  it  was  brought. 


»H^7  BcMW.  IBS:  HcGbrmlek  «.  Penii«7lrsni«  &.  B.  Co.,  49  N.  Y 
Hoi«  V.  Lunont,  is  Abb.  H.  8.  MO. 

'^  266.  Jmisdiotion  to  be  presumed;  want  of  Juris- 
diction midter  of  defence.  —  The  jurisdiction  of  a  su- 
perior city  court,  in  an  action  or  a  special  proceeding 
Drought  therein,  must  always  be  presumed.  It  is  not 
necessary  to  set  forth  in  a  complaint  in  such  an  action, 
or  in  the  petition  or  other  statement  of  the  case  in  such 
a  special  proceeding,  any  of  the  jurisdictional  facts  spe- 
cified in  section  263  of  this  act ;  and  where  the  defend- 
ant in  the  action,  or  the  person  against  whom  the  spe- 
cial proceeding  is  instituted,  appears,  the  want  of  juris- 
diction, by  reason  of  the  non-existence  of  any  of  those 
fkcts,  is  matter  of  defence,  and  is  waived  by  the  appear- 
ance, unless  it  is  pleaded  in  defence. 

L.  1873,  ch.  339. 1 2,  ain*d.  See  L.  ISM,  ch.  9S,  1 10.  Rubd.  1,  as  amM 
tar  L.  ISM,  eh.  313, }  3.  Hatctalnson  •.  Brand,  ft  Hoir.  73:  amrmed,  9  N. 
T.aOB;  Dotyv.  Brown, 4  How.  429:  Cole*.  Hall. 2  mil,685;  Griswold 
i;  BedffwklLS Oow.  4M;  Spencer  •.  sogers  LocomottTe  Works,  8  Bosw. 
913:  ■.  0.,  17  Abb.  110;  Van  Denaen*.  Sweet,  61  N.  T.  378:  Frees  v. 
YonLCid.  176;  Stone  r.  lLmer,62  Id.  430;  Brauneckv.  Knickerbocker. 
1  Abb.  Mew  Obms,  393. 

g  267.  Jmisdlction,  etc.,  to  be  oo-eztensive  with 
that  of  supreme  oourt. — Where  a  superior  city  court  has 
jurtodiction  of  an  action  or  special  proceeding,  it  pos- 
sesses the  same  jurisdiction,  authority,  and  power,  in 
and  over  the  same,  and  in  the  course  of  the  proceedings 
therein,  which  the  supreme  court  possesses  in  a  like 
ease ;  and  it  may  render  any  judgment,  or  grant  either 
party  any  relief,  which  the  supreme  court  might  render 
or  grant  in  a  like  case,  and  may  enforce  its  mandates  in 
Bke  manner  as  the  supreme  court.  And  each  judge  of 
ibe  superior  city  court  possesses  the  same  power  and  au- 
thority, in  the  action  or  special  proceeding,  which  a  jus- 
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tice  of  the  supreme  court  posseases,  in  a  like  action  or 
special  proceedlug,  brought  in  the  supreme  court. 

L.  1873,  ch.  238,  { 1. 

§  268.  Id. ;  In  special  proceedings  oat  of  court.  -* 

Each  judge  of  a  superior  city  court  also  possesses  the 

same  power  and  authority,  in  a  special  proceeding'; 

which  can  be  lawfully  instituted  before  him,  out  of 

court,  which  a  justice  of  the  supreme  coarc  possesseB 

in  a  like  special  proceeding,  instituted  before  him  in 

like  manner. 

Id.,  part  of  I  1 :  L.  1849.  ch.  129, 1 26,  as  amM  by  L.  1870.  ch.  470. 1  13: 
and  L.  18.54,  ch.  M,  |  2S.  as  amM  by  L.  1897,  ch.  361, 1 6.  See  Matter  of 
De  ADgells,  1  Edm.  476;  People  v.  Porter,  1  Duer,  709. 

§  269.  Actions,  etc.,  may  be  removed  into  supreme 
court  —  The  supreme  court  may,  by  an  or^r,  made  at 
any  time  after  joinder  of  an  issue  of  fact,  and  be- 
fore the  trial  thereof,  remove  to  itself  an  action  or  a 
special  proceeding  pending  in  a  superior  city  court,  for 
the  purpose  of  changing  the  place  of  trial  or  hearing 
thereof.  Where  an  oroer  for  a  removal  is  made,  as 
prescribed  in  this  section,  the  place  of  trial  or  hearing 
must  be  changed  by  the  same  order  to  another  county. 
A  certified  copy  of  the  order  must  be  filed  in  the  oifice 
of  the  clerk  of  the  court,  in  which  the  action  or  special 
proceeding  was  commenced.  Thereupon  it  is  removed 
into  the  supreme  court ;  and  the  subsequent  proceedings 
therein  must  be  the  same,  as  if  it  had  been  originally 
brought  in  the  supreme  court. 

Id.,r3.  Darragh  «.  HcKIm,  4  T.  ft  0.  6S9;  i.  c,  2  Hun,  887;  see 
LudwlK  •.  Minot.  4  Daly,  4«1 ;  Alexander  ».  Bennett,  60  N.  T.  204;  Joa- 
Iju  V.  Fiak,  M  Barb.  308;  Cornell  v.  Bvans,?  Han,  299. 


g  270.  Where  and  in  what  cases,  order  for  removal 
to  be  granted.  —  An  order  for  the  removal  of  an  action 
or  special  proceeding,  as  prescribed^in  the  last  section, 
can  be  made  only  upon  notice,  and  by  a  special  term  of 
the  supreme  court,  where  the  motion  might  be  made,  if 
the  action  or  special  proceeding  was  pending  in  the  bvl- 
preme  court,  and  brought  in  the  county  where  the  supe- 
rior city  court  is  located ;  and  in  a  case,  where  an  order, 
changing  in  like  manner  the  place  of  trial  or  hearing, 
would  be  granted,  if  the  action  or  special  proceeding 
was  pending  in  the  supreme  court. 

Id..  14. 
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§  271.  [Amended.  1877.]  Appeal  from  order  of  re> 
movaL —  An  appeal  from  an  order,  made  upon  such  a 
moiion,  must  be  taken  and  beard  in  like  manner,  as  if 
the  action  or  special  proceeding  was  pending  in  the 
supreme  court,  and  triable  in  the  county  from  which 
the  place  of  trial  is  changed.(l)  Such  an  appeal  brings 
ap  to  the  general  term,  and  thence  to  the  court  of 
appealH,  if  the  order  is  appealable  to  that  court,  all 
questions  which  were  before  the  special  term,  and  the 
appellate  tribunal  must  dispose  of  the  same,  as  if  they 
were  originally  presented  to  it. (3) 
L.  1573,  ch.  299,  {  4.    (1)  Added,  lee  pott,  {  989.    (9)  L.  1S7S.  ch.  2S9. «  5. 

'  §  272.  Order  to  stay  proceedings  to  procure  re- 
movaL  —  An  order  to  stay  proceedings,  for  the  purpose 
of  affording  an  opportunity  to  make  such  an  application 
for  removal,  may  be  made  by  a  judge,  authorized  to 
make  an  order  to  stay  proceedings,  either  in  the  court 
where  the  action  or  special  proceeding  is  pending,  or  in 
the  supreme  court,  and  with  like  effect,  and  under  like 
eircumstances. 

Id.,  1 6. 

§  273.  Removal  to  supreme  court,  when  judges  of 
oity  court  cannot  act.  — If  all  the  judges  of  a  superior 
city  court  are,  for  any  reason,  incapable  of  sitting  upon 
the  trial  of  an  action,  or  the  hearing  of  a  special  pro- 
ceeding, pending  therein,  or  if  all,  or  all  but  one,  of  the 
judges  of  a  superior  city  court  are  incapable  of  sitting 
upon  the  hearing  of  an  appeal  therein,  the  judges  of 
the  court,  or  a  majority  of  them,  must  make,  and  file 
in  tlie  office  of  the  clerk  of  the  court,  a  certificate  of  the 
fact.  Thereupon  the  action  or  special  proceeding  is 
removed  to  the  supreme  court;  and  the  subsequent 
proceedings  therein  must  be  the  same,  as  if  it  had  been 
originally  brought  iff  the  supreme  court. 

Id-,}7. 

g  274.  Removal  from  supreme  court  to  city  court, 
by  consent. — The  supreme  court,  where  the  parties 
manifest  in  writing  their  consent,  must  make  an  order, 
directing  that  an  action  or  special  proceeding,  pending 
in  that  eourty  and  triable  in  a  county  where  a  superior 
dty  court  is  located,  be  removed  to  the  superior  city 
court,  or,  in  the  city  of  New-York,  to  either  of  those 
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courts  therein,  as  specified  in  the  consent.  A  certified 
copy  of  the  order  must  be  filed  in  the  office  of  the  derk 
of  the  court,  to  which  the  action  or  special  prooeedins* 
is  ordered  to  be  removed.  Thereupon  it  is  removed 
accordingly;  and  all  subsequent  proceedings  therein 
muBt  be  the  same,  as  if  it  had  been  originally  brought 
in  the  superior  city  court. 

L.  1S73,  ch.  239,18. 

§  276.  Duty  of  clerks  when  removal  made.  —  Where 
an  action  or  special  proceeding  is  removed  firom  one 
court  to  another,  as  prescribed  in  this  article,  the  clerk 
of  the  court  from  which  it  is  removed,  must  forthwith 
deliver  to  the  clerk  of  the  court  to  which  it  is  removed, 
all  papers  filed  therein,  and  certified  copies  of  all  min- 
utes and  entries  relating  thereto  ;  which  must  be  filed, 
entered  or  recorded,  as  the  case  requires,  in  the  office  of 
the  last  mentioned  clerk.  If  the  action  or  special  pro- 
ceeding is  removed  to  the  supreme  court,  and  the  place 
of  trial  or  hearing  changed,  the  delivery  must  be  made 
to  the  clerk  of  the  county,  in  which  the  order  of  re- 
moval directs  the  trial  or  hearing  to  be  had. 

Id..  {9. 

§  276.  Removal  not  to  affect  validity  of  fonaer 
proceedings,  etc.  —  The  removal  of  an  action  or  special 
proceeding,  as  prescribed  in  this  article,  does  not  inval- 
idate, or  in  any  manner  impair,  a  process,  provisional 
remedy  or  other  proceeding,  or  a  bond,  undertaking,  or 
recognizance,  in  the  action  or  special  proceeding  so 
removed;  each  of  which  continues  to  have  the  same 
validity  and  effect,  as  if  the  removal  had  not  been 
made.  Where  bail  has  been  given,  the  surrender  of 
the  defendant,  in  the  court  to  which  the  action  or  spec- 
ial proceeding  was  removed,  has  the  same  effect,  as  a 
surrender  in  the  court  from  which  it  was  removed 
would  have  had,  if  the  action  or  special  proceeding  had 
remained  therein. 

Id..  1 10. 

§  277.  When  comity  Judge  may  make  order. — In 

an  action  or  special  proceedingr,  brought  in  a  superior 
city  court,  an  order  may  be  miule  without  notice,  or  an 
order  to  stay  proceedings  may  be  made  upon  notice,  by 
the  county  judge  of  the  county  where  the  court  is  sit- 
uated, or  of  the  county  where  the  attorney  for  the 
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■pplicant  resides,  in  a  ease  where  a  jadge  of  the  supe- 
rior citj  coart  znight  make  the  same  out  of  court,  and 
with  like  effect. 

L.  1873.  Ch.  239.112. 

§  278.  Power  to  send  prooess  to  any  oounty.  —  A 
saperior  city  court  has  power,  in  an  action  or  special 
proceedinf?,  of  which  it  has  jurisdiction,  to  send  its  pro- 
cess and  other  mandates  into  any  county  of  the  State, 
for  service  or  execution,  and  to  enforce  obedience 
thereto,  with  like  power  and  authority  as  the  supreme 
eonrt. 

Id..  1 11.  Porter  «.  Lord,  13  How.  3M;  i.  c,  4  Dqot.MS;  4  Abb.  Pr. 
4S;  BttteB  9.  Aeynolda,  7  Bosw.  WA. 

S  279.  Proceedings  oommenoed  before  one  Judge 
may  be  oonttnued  bejfore  another. —  A  special  ^proceed- 
ing, instituted  before  a  judge  of  the  superior  court  of 
Buffalo,  or  the  city  court  of  Brooklyn,  or  a  proceeding 
commenced  before  a  judge  of  either  of  those  courts,  out 
of  court,  in  an  action  or  special  proceeding  pending  in 
his  court,  may  be  continued,  from  time  to  time,  before 
one  or  more  other  judges  of  the  same  court,  as  pre- 
acril)«d  by  law,  with  respect  to  like  proceedings,  before 
a  judge  of  a  court  of  record  in  the  city  of  New- York. 

Bee  L.  UH,di.  M,|S,  m  mbM  by  L.  1807,  ch.  961,|»;  L.  1872,  ell. 

%  28a  Appointment  of  tenns,  eto.  -^  The  judges  of 
eadi  saperior  city  court,  or  a  majority  of  them,  must, 
from  time  to  time,  appoint  the  times  for  holding  the 
general,  special  and  tria}  terms  of  their  court.  They 
must  alBO  assign  the  judges  to  hold  each  of  the  terms, 
and  designate  the  trial  terms,  at  which  issues  of  fact 
are  triable  by  a  jury.  A  general,  a  special,  and  one  or 
more  trial  terms,  may  be  appointed  to  be  held,  and  may 
be  held,  at  the  same  time.  The  judges,  or  a  majority 
of  them,  must  also  appoint  reasonable  times,  when  a 
judge  must  attend  at  chambers,  and  designate  the  judge 
to  attend  for  that  purpose.  Each  appointment,  made 
as  prescribed  in  tnis  section,  must  be  signed  by  the 
judges  making  the  same,  and  filed  in  the  clerk's  office. 
A  copy  thereof  must  be  published  in  the  newspaper 
printed  in  Albany,  in  which  legal  noties  are  required  to 
oe  published,  ana  in  two  newspapers  printed  in  the  citv 
where  the  court  is  located,  at  least  once  in  each  week 
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for  three  sacoessive  weeks,  before  a  term  is  held  bj 
virtue  thereof. 

Co.  Proc. ,  H  35  and  46 :  L.  \A&i.  ch.  96,  M  22  and  24,  u  am'd  by  L.  ISTDi 
ch.  313,  H  &  and  7 :  and  L.  1870.  eta.  470,  {3. 

§  281.  Oeneral  terms,  by  whom  held,  etc.  —  A  gene- 
ral term  of  a  superior  city  court  must  be  held  bv  at 
least  two  judges.  Two  must  concur  to  determine  a 
cause  ;  otherwise  it  must  be  reheard  ;(1)  except  that  if 
the  remaining  judge  or  judges  are  disqualified  to  sit 
upon  an  appeal,  the  judgment  or  order  appealed  from 
must  be  affirmed,  unless  a  rehearing  is  dlrected.(2) 

(1)  Id..  U  36,  38  and  46;  L.  1454,  ch.  96, }  23.  as  am'd  by  L.  IdTO.  ch. 
813,  I  6.  (it)  New.  See  Parrott  r.  Knickerbocker  Ice  Co.,  8  Abb. 
N.  S.  234;  B.  c,  38  How.  608:  Downing  p.  Rugar,  21  Wend.  178;  Cor- 
ning V.  Slosaon,  16  N.  Y.  2fH;  People  v.  Walker,  23  Barb.  304;  1  Alb. 
L.  J.  57. 

§  282»  Id. ;  special  and  trial  temiB.  —  A  special  term 
or  a  trial  term  of  a  superior  city  court  must  be  held  by 
one  judge. 

Id.,  part  of  {  3fi,  nniM. 

§  283.  New  records,  etc.,  in  place  of  those  mntl* 
lated  or  ix^Jured.  —  When  the  chief-judge  of  a  superior 
city  court  certifies,  that  a  book  of  minutes,  records, 
indices,  or  dockets  of  judgments,  in  the  office  of  the 
clerk  of  the  court,  has  become  so  mutilated  or  injured, 
that  it  cannot  be  conveniently  used  or  correctly  exam- 
ined, the  clerk  of  the  court  must  cause  a  copy'thereof 
to  be  made.  The  expense  of  making  the  copy,  not  ex- 
ceeding ten  c^nts  for  each  folio,  is  a  charge,  in  the  city 
of  New-York,  upon  that  city,  and.  in  the  city  of  Bufifalo, 
or  the  city  of  Brooklyn,  upon  the  county  where  the 
court  is  located  ;  and  it  must  be  paid  by  the  comptroller 
of  the  city  of  New- York,  or  the  county  treasurer,  as  the 
case  requires,  upon  the  certificate  of  the  clerk,  that  iho 
copy  was  made  pursuant  to  his  direction.  The  copy» 
when  certified  by  the  clerk  to  be  a  correct  copy  of  the 
original,  has,  presumptively,  the  effect  of  the  original. 
The  original  must  be  preserved,  and  may  be  referred 
to  at  any  time,  by  the  direction  of  a  judge  of  the 
court. 

L.  1869,  ch.  664,  |  1. 

§284.  Olerks  and  deputy-olerks. — Each  superior 
city  court  has  a  clerk,  who  is  appointed,  and  may  be 
removed  at  pleasure,  by  the  judges  of  the  court,  or  a 
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majority  of  them.  Each  clerk,  by  a  writing  under  hli 
hand  and  the  seal  of  the  conrt,  filed  in  his  office,  magt 
appoint,  and  may  at  pleasure  remove,  a  deputy-clerk. 
The  deputy-clerk  has  all  the  powers,  and  may  perform 
all  the  duties  of  the  clerk,  when  the  office  of  clerk  is 
▼acant,  or  at  the  clerk's  office,  when  the  clerk  is  absent 
therefrom,  or  at  a  term  or  sittings  of  the  court,  which 
the  depaty-derk  attends.  Each  clerk  and  each  deputy- 
clerk  mast  subscribe,  and  file  in  the  clerk's  office,  the 
constitutional  oath  of  office ;  and  is  entitled  to  a  salary, 
fixed  and  to  be  paid  as  prescribed  by  law. 

ftitMtltole  for  portions  of  L.  1A38,  ch.  137.  t  9:  L.  1»4.  ch.  Itt,  M  1 
•Dd  3;  L.  1S39.  ch.  210,  15.  as  amM  br  L.  1842.  ch.  109.  {  2.  and  by  L. 
1SH.  eh.  96,  i  4.  and  br  L.  1^0.  ch.  411,  |  1;  and  L.  1870.  ch.  470,  f  »; 
and  kL,  i  19.  «a  uoTd  by  L.  ISll,  ch.  2d2.  {  &. 

§  286.  [Amended,  1879.]  Special  depnty-clerfeak—- A 

special  deputy-clerk  of  asup>erior  city  court,  appointed 
as  prescribed  by  law,  possesses  the  same  powers  as  the 
clerk,  at  a  sitting  or  term  of  the  court  which  he  attends 
with  respect  to  the  business  transacted  thereat. 

ARTICLE  SECOND. 

FBOTISIOKS  KXCLTTBlVKLT  AFPLIGABLB  TO  THE  COURT 
OF  COMMON  FLBA8  FOR  THB  CITT  AND  COUNTY  OF 
HBW-TORK,  AND  THB  BUPBRIOR  COURT  OF  THB  CITT 
OF  NBW-TORK. 

tak  288.  Speelal  Jarlsdlctloa  of  the  oommon  pleas. 

287.  Each  coart  to  consist  of  six  Indires ;  chlef-Jadge. 
JBS.  Assistants.  etc.»  In  clerki*  offloes. 
Sn.  Stenofraphen. 
290.  Stenographer  for  extra  term. 
.    91.  Orters. 

§  286.  [Amended,  1877.]  Spedal  jorisdiction  of  the 
oommon  pleas. — In  addition  to  the  jurisdiction  defined 
in  sections  263,  264,  and  265  of  this  act,  the  court  of 
oommon  pleas  for  the  dty  and  county  of  New- York, 
has  power  and  jurisdiction  to  vacate  and  set  aside  a 
judgment,  entered  in  any  court  held  within  that  city 
and  county,  upon  a  forfeited  recognizance,  upon  the 
terms  and  conditions  specially  prescribed  by  law  for 
that  purpose ;  to  remit  a  fine  or  forfeited  recognizance- 
in  a  case  where  a  county  court  can  remit  the  same,  and 
in  like  manner ;  and  to  entertain  any  spedal  prooeedr 
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ing,  which,  in  any  county  except  New-York,  may  be  in- 
stituted in  the  county  court. 

L.  1849,  ch.  239 ;  L.  1854.  ch.  198, 1 « :  L.  1876.  cb.  816.  People  9.  Gtmii, 
as  N.  T.  2W;  Landon  «.  Mayor,  38  N.T.  8npr.  467. 

§  287.  Each  coort  to  oonsiat  of  six  judges ;  chief- 
Jnoge. —  The  court  of  oommou  pleas  for  the  city  and 
county  of  New- York,  and  the  superior  court  of  the  c4ty 
of  New-York,  consist  of  six  judges  for  each  court ;  one 
of  whom  must  from  time  to  time,  as  a  vacancy  occars, 
be  appointed  chief-judge  of  his  court,  as  prescribed  in 
the  constitution. 

Oonsu.  art.  6. 1 12;  Oo.  Proc.,  1 40. 

§  288.  Assistants,  etc.,  in  clerks'  offices.  —  The  clerk 
of  each  of  those  courts  may  appoint  and  at  pleasure 
remove,  such  special  deputy-clerks  and  other  assistants, 
as  he  deems  necessary ;  but  a  special  deputy-clerk  or 
an  assistant,  so  appointed,  is  not  entitled  to  any  com- 
pensation out  of  the  treasury  of  the  city  of  New- York, 
unless  his  compensation  is  fixed  by  law,  or  allowed  pur- 
snant  to  law. 
SabeUtnto  for  L.  1S54,  ch.  196,  parts  of  H 1  »<1  8;  and  L.  1892,  oh.  44, 

§  289.  Stenographers.  —  The  judges  of  each  of  those 
courts,  or  a  majority  of  them,  must  appoint,  and  may 
at  pleasure  remove,  a  stenographer  for  each  term  of  the 
court,  for  the  trial  of  issuer  of  fact,  constituting  a  dis- 
tinct part.  Each  stenographer  so  appointed  is  entitled 
to  a  salary,  fixed  and  to  be  paid  as  prescribed  by  law. 
He  must  attend  all  the  sittings  of  the  part  for  which 
he  is  appointed.  If  the  judge  requires  a  copy  of  any 
proceedings,  written  out  at  length  from  the  stenographic 
notes,  he  may  make  an  order  directing  one-haif  of  the 
stenographer's  fees  therefor,  to  be  paid  by  each  of  the 
parties  to  the  action  or  special  proceeding,  at  the  rate 
of  ten  cents  for  each  folio  so  written  out,  and  may  en- 
force payment  thereof.(l)  If  there  are  two  or  more  par- 
ties on  the  same  side,  the  order  may  direct  either  of 
them  to  pay  the  sum  payable  by  their  side,  for  tlie 
stenographer's  fees,  or  it  'may  apportion  the  payment 
thereof  among  them,  as  the  judge  deems  juBt.(2) 

(1)  Co.  Proc,  part  of  2  2M.    01)  New. 

§  290.  Stenographer  for  extra  term.  —  The  judge 
who  holds  an  extraordinary  trial  term  of  either  of  those 
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courts^  must  appoint  a  stenographer  for  that  term,  who 
ia  sabject  to  all  the  proviBions  of  law  relating  to  an 
asaistant-iitenographer,  and  i3  entitled  to  a  compensa- 
tion, at  the  rate  and  in  the  manner  prescribed  bv  law 
for  the  official  stenographer. 
Oo.  Proc,  part  of  f  296. 

§  291.  Oxiers.  —  The  judges  of  each  of  those  coart8» 
or  a  majority  of  them,  must  appoint,  and  may  at  pleas- 
ure remove,  one  crier  for  their  coart.  Each  crier  so  9^ 
pointed  is  entitled  to  a  salary,  fixed  and  to  be  paid  as 
prescribed  by  law.  He  is  noten  titled  to  any  other  com- 
pensation. 

Id.,  1 39.    See  People  v.  Qreen,  4ft  How.  130. 

ARTICLE  THIRD. 

PBOYIBIOK8  BXCLUSrVELT  AFFLICABLE  TO  THB  8UPERI0H 
COT7KT  OF  BUFFALO. 

8ia»2.  AddlUonal  Jarisdlctlon. 
ass.  Id. :  In  special  proceedings. 
2M«  XxclQslTe  powen  In  certain  cases. 
296.  Conrt  to  coniilst  of  three  Judges ;  chief-Judge. 

296.  Number  of  general  and  tnai  terms. 

297.  DpmurrerM  to  be  tried  at  general  term. 
2!fe.  Clerk  mar  charge  fees. 

299.  Deputy-clerk  and  special  deput7-derk. 

ano.  Stenographer. 

301.  Crier. 

SttZ.  Sheriff;  oonsUbles,  etc ,  to  attend  court ;  special  powers  In  con* 

tempt  cases,  etc 
ao3.  Assessors  to  return  Jury  list. 
904.  Drairlng  trial  jurors. 
aos.  Notifying  trial  Jurors ;  their  fees. 
a06.  Additional  Jurors  may  be  ordered. 

g  292.  Additional  Joriadiotion.  —  In  addition  to  the 
jnrisdiction  defined  in  sections  2d3,  264  and  265  of  this) 
act,  the  jarisdlctlon  of  the  superior  conrt  of  Buffalo 
extends  to  the  following  actions  and  special  proceed- 
ings: 

1.  To  an  action  founded  upon  a  contract,  where  the 
defendant,  or.  if  there  are  two  or  more  defendants, 
where  either  of  them,  is  a  resident  of  that  city,  or  occu- 
pies a  tenement,  for  the  transaction  of  his  or  their  ordi- 
nary buainees,  in  that  city  ;  or  where  the  summons  is 
served  upon  either  of  them  in  that  dty ;  or  where  the 
contract  was  made  in  that  dty. 

2,  To  mn  action  for  any  other  cause,  where  Iftie  de- 
fendant, or,  if  there  are  two  or  more  defendants,  whex« 
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all  the  defendantB  proceeded  ag&lnst,  occupy  a  tenement 
in  that  city,  for  the  transaction  of  their  ordinary  baai- 
ness. 

8.  To  an  action  to  recover  damages  against  one  or 
more  common  carriers,  not  being  residents  of  the  State, 
wliere  the  defendant,  or,  if  there  are  two  or  more  de- 
fendants Jointly  liable,  where  one  of  them  has  property 
in  that  city. 

4.  To  an  action  agaiost  a  domestic  corporation,  which 
transacts  its  general  business  in  that  city,  or  has  an 
office  or  agency  in  that  city,  for  the  transaction  of  bnsi- 
ness ;  or  against  a  foreign  corporation,  which  has  prop- 
erty in  that  city,  or  an  agency  therein. 

5.  To  an  action  or  special  proceeding  against  the  city 
of  Bufblo,  or  an  officer  thereof. 

L.  18M,  ch.  96,1 10;  nee  L.  1870,  ch.  813;  L.  187ft,  cb.  ISB.  Oaflbey  *. 
People.  fiO  N.  Y.  416;  Bid  well «.  Astor  MuL  Ini.  Co.,  16  Id.  368:  Peopto 
V,  Smith,  4  Park.  Cr.  SM;  Buflalo  v.  Saperrisors,  48  N.  Y.  98. 

§  293.  Id. ;  in  special  proceedings.  —  The  court  alao  ' 
possesses  and  exercises,  within  the  city  of  Buffklo,  in 
any  matter  which  arises,  or  the  subject  whereof  ia 
located  or  situated  within  that  city,  jurisdiction,  power 
and  authority,  concurrent  aod  coextensive  with  those 
conferred  upon  the  supreme  court.  In  a  like  case,  by 
any  statutory  provision. 

L.  187A,ch.U0.(2. 

§  294.  ExclnaiTe  powers  in  certain  oaMs.  —  The 

court  also  possesses  exclusive  jurisdiction  and  power  aa 
follows : 

1.  Where  an  action,  commenced  in  a  justice's  court  in 
the  city  of  Buffalo,  has  been  discontinued  upon  the  de- 
livery of  an  undertaking,  because  the  title  to  real  prop- 
erty  came  in  question,  it  possesses  exclusive  jurisdicUon 
of  an  action  for  the  same  cause,  brought  pursuant  to 
the  undertaking.(l) 

2.  It  has  exclusive  power  to  remit  a  fine  Imposed  or  a 
recognizance  estreatea  by  it.(2) 

(1)  L.  18M.ch.  M.1 18.    {»)  L.  1890. ch.  1S8,|  4. 

§296.  Court  to  oonsiat  of  three  Jadgea  \  ohlef-jndg*. 

—  The  court  consists  of  three  judgea ;  one  of  whom 
must,  from  time  to  time,  as  a  vacancy  ocean,  be  ap. 
pointeS  chief-judge,  as  preecribed  In  the  constitation* 

Id.,|L    OMiiL.irt.«.|U. 
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§  296.  Number  a£  general  and  trial  temuk^At  leaBt 
foar  general  terms  and  six  trial  terms  of  the  coart  must 
be  appointed  to  be  held  in  each  jear. 

L.  1SM,c1i.M,|2.Mam*<lb7  L.  UM,  «li.  313.  |  A. 

§  297.  [Amended,  1879.]  Issues  of  law  to  be  tried 
aft  general  term.  —  An  issue  of  law  in  an  action  in  the 
eourt  mnst  be  tried  at  the  general  term. 
CV  L.  IffO^elL  S13»|  «.    Ci>  Vew. 

§  298.  Olerk  may  charge  fees.  ~  The  clerk  of  the 
court  ia  entitled,  in  addition  to  his  salary,  for  any  ser- 
Tice  performed  by  him,  to  the  fee  allowea  by  law  to  a 
county  clerk,  for  a  similar  service,  performed  in  the 
supreme  court,  or  the  court  of  oyer  and  terminer. 

h.  ]S».  eb.  no,  i  6»  M  amM  b7  L.  1M2.  ch.  100,  {  2,  and  L.  1870,  ch.  411, 
I*- 

g  299.  Beputy-clerk  and  special  deputy-olerk. — 
Where  the  deputy-clerk  of  the  court  dies,  resigns,  pb- 
moves  from  the  city,  is  removed  from  office,  or  becomes 
otherwise  incapable  of  acting,  the  clerk  must  appoint  a 
deputy-derk  in  his  place.  The  clerk,  if  the  judges  of 
the  court,  or  a  majority  of  them,  deem  it  necessary  for 
the  proper  transaction  of  its  business, from  time  to  time 
must  appoint,  and  may  at  pleasure  remove,  in  the  mau- 
ner  prescribed  by  law  for  the  appointment  and  removal 
of  a  deputy-clerk,  a  special  deputy-clerk,  whose  com- 
pensation must  be  paid  by  the  clerk. 
li.  1S74.  Gb.  23S,  part  of  1 1,  and  |2. 

%  300.  Stenographer.  —  The  judges  of  the  court,  or  a 
majority  of  them,  must  appoint  and  may  at  pleasure 
remo-^e.  a  stenographer  of  tbe  court,  who  is  entitled  to 
a  salary,  fixed  and  to  be  paid  as  prescribed  by  law.  He 
must  attend  each  term  of  the  court,  where  issues  of 
fact  in  civil  or  criminal  causes  are  triable.  If  the  judge 
requires  a  copy  of  any  proceedings,  written  out  at 
length  from  tbe  stenographic  notes,  he  may  make  an 
order  directing  the  stenographer's  fees  therefor,  at  the 
rate  of  six  cents  for  each  folio  so  written  out,  to  be  paid 
as  follows : 
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1.  In  a  civil  action  or  special  proceeding,  by  the  party  entitled 
to  costs  upon  the  verdict,  decision,  or  report ;  who  may  tax  tlie 
sum  paid  therefor,  as  a  oiBbursement. 

2.  In  a  criminal  action  or  special  proceeding,  by  the  countj* 
treasurer  of  Erie  county,  as  a  county  ciiarge.    But,  in  sueli   a 

use,  the  iudf^e  may  fix  such  a  sum,  not  exceeding  the  rate 
i4)ec{fled  m  tliis  section,  as  he  deems  proper. 
ParU  of  L.  1875,  ch.  127,  H 1  and  2. 

§  301.  Crier. — The  judges,  or  a  majority  of  them, 
from  time  to  time  must  appoint,  and  mar  at  pleasure  remove,  a 
crier  for  the  court,  who  Is  entitled  to  a  salary,  nxed  and  to  be  paid 
as  prescribed  by  law.  He  is  not  entitled  to  any  other  compen* 
sation. 

Sec  L.  1854,  ch.  96, 1 6,  aa  amM  by  L.  1870,  ch.  411.  <  1;  L.  1867,  ch.  211, 
11;  andL.  1^4,  ch.  233,  {  5. 

§  302.  Sheriff,  constables,  etc.,  to  attend  court ;  spe- 
cial powers  in  contempt  cases,  etc.  —  The  sheriff  of  the 
county  of  Erie,  or  his  under-sfaeriflT,  or  a  deputy-sheriff,  deeig' 
nated  by  him,  and  as  many  policemen  of  the  city  of  Buffalo,  as 
the  court  directs,  must  attend  each  term  of  the  court.  A  po- 
liceman, in  attendance  upon  a  term  of  the  court,  may,  unaer 
the  direction  of  the  Judge  presiding  at  or  holding  the  term^ 
notify  talesmen  or  additional  Jurors,  and  execute  a  mandate  or 
the  court,  issued  in  a  case  of  contempt,  with  like  effect  and  in  like 
manner  as  if  he  was  the  sheriff.  But  a  policeman  is  not  entitled 
to  any  fees  or  other  compensation,  except  his  salary,  for  a  ser- 
vice performed  by  him,  as  prescrib^l  in  this  section. 

L.  1S39,  ch.  210,  |6 ;  L.  1%>(,  ch.  96,  i  8;  id., {  34,  aa  amM  by  L.  ICTO,  cb. 
313,  9  10. 

§  303.  [Amended,  1880.]  Assessors  to  return  Jury 
list  —  The  assessors  of  the  city  of  Buffalo  and  the 
clerk  of  the  court  must,  in  the  month  of  May  in  each  year, 
meet  at  the  assessors*  ofnce  and  make  out,  certify  and  file  in  the 
clerk's  ofTiee,  a  list  of  not  less  than  six  hundred  residents  of  that 
city,  not  exempt  from  Jury  duty,  and  qualified  to  serve  as  trial 
jurors  in  the  court.  The  persons  named  in  such  list  must  be  se- 
lected from  those  assessed  on  the  last  annual  ward  assessment 
rolls  of  the  city,  and  in  making  such  selection  they  shall  take 
the  names  of  such  only  as  are  : 

1.  Male  inhabitants  of  the  city. 

2.  Of  tlie  age  of  twenty -one  years  or  upward,  and  under  sixty 
years  old. 

8.  Wlio  are  at  the  time  assessed  for  personal  property  belong- 
ing to  them  in  their  own  right,  to  the  amount  of  two  nundred  and 
fifty  dollars,  or  who  shall  have  a  freehold  estate  in  real  property, 
in  tlie  county,  belonajlng  to  them  in  their  own  right,  or  m  the 
right  of  their  wivpj^,  to  the  value  of  one  hundred  and  fifty  dollars. 

4.  In  the  possession  of  their  natural  faculties  and  not  infirm 
or  decrepia. 

6.  Free  from  all  legal  exceptions;  of  fair  character:  of  ap- 
proved integrity;  of  sound  judgment  and  well  infomiea. 

The  court,  at  any  term  thereof,  may,  from  time  to  time,  make 
an  order  directing  the  asse.s>«ors  and  the  clerk  of  the  court  to 
meet  and  to  make  out,  certify  and  file  within  a  time  speci- 
fied in  the  order,  a  new  list  of  Jurors,  or  a  list  of  any  num- 
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ber  of  additional  jurors ;  and  it  ma^r  panish  an  omissioii 
to  obey  snch  an  order,  aa  a  contempt. 

I*.  18M,  cb.  M,  i  2a,  as  ain*d  br  L.  1«7,  eh.  861, 1 7,  mud  by  L.  1870,  eb. 
1W.I9. 

§  304.  Drawing  trial  jnroxs.  —  At  least  fourteen  days 
before  the  time  appointed  for  holding  a  term  of  the 
court,  where  issues  of  fact  in  civil  or  criminal  causes 
are  triable,  the  clerk  of  the  court,  in  the  presence  of  a 
jadge  thereof,  must  draw  from  the  list  so  returned  br 
the  assessora,  the  names  of  thirty-six  persons,  or  such 
otber  number  as  the  court,  at  any  term  thereof,  directs, 
to  serre  as  trial  jurors.  The  drawing  must  be  con- 
ducted as  prescribed  by  law,  for  the  drawing  of  trial 
jorors  by  a  county  clerk,  except  that  notice  thereof  is 
not  necessary.  A  list  of  the  names  of  the  persons 
drawn  must  be  certified  by  the  clerk  and  attending 
judge,  and  delivered  to  the  sheriff  of  Erie  county. 

L.  lS39.cta.  210.  2)9  and  10.  as  amM  by  L.  1S40.  cb.  251,  {  10;  L.  IWi, 
cb.  96, 1 29.  as  amM  by  L.  1457,  ch.  361,  |  S. 

§305.  Notifying  trial  jurors;  their  fees.  ~  The  sheriff 
must  thereupon  notify  each  of  the  persons  so  drawn,  as 
prescribed  by  law  for  notifying  a  juror  drawn  to  attend 
a  term  of  the  circuit  court.  Before  the  first  day  of  the 
term,  the  sheriff  must  file  the  lint  with  the  clerk,  ac- 
companied with  his  return,  specifying  who  were  noti- 
fied, aud  the  manuer  in  which  each  person  was  notified. 
The  clerk  must  make  the  same  disposstion  of  the  bal- 
lots, containing  the  names  of  the  Jurors  who  have 
served,  of  those  who  did  not  appear,  and  of  those  who 
were  discharged,  as  prescribed  by  law,  with  respect  to 
the  circuit  court.  Each  juror,  attending  a  term  of  the 
court,  must  be  paid  by  the  county  of  Erie,  the  same 
compensation  as  a  juror  attending  the  circuit  court. 

Id.,  H  9  and  10.  as  am'd  by  L.  1«40,  ch.  251,  210 :  L.  ia54.  cb.  96,  {  29,  m 
aa*d  by  L.  1857.  ch.  261,  IS. 

g  306.  Additional  Jurors  may  be  ordered.  —  At  a 
tarm  where  issues  of  fact,  in  civil  or  criminal  causes, 
are  triable,  the  court  may,  in  its  discretion,  direct  addi- 
tional jurors  to  be  drawn  from  any  list  returned  by  the 
assessors,  and  require  the  sheriff,  or  a  policeman  in  at- 
tendance upon  the  term,  forthwith  to  notify  them  to 
attend ;  and  if  a  person  so  drawn  cannot  be  found,  the 
court  may  cause  his  name  to  be  returned  to  the  box. 

L.  MM,  cb.  96,  f  29,  aa  amM  by  L.  1*7,  ch.  361.J  S^^ogl^ 
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ARTICLB  FOURTH. 

FBOYIBIOHB    EXCLUBIYBLT    APFLICABLB   TO   THB   CITT 
COUKT  OF  BROOKLYN. 

8X0.  807.  Court  oonslsta  of  three  Jadgea :  chlef-Jadge. 
808.  Oonrt  always  open:  nnmberof  trial  terms. 
309.  Appointment  of  depaty-clerk  and  assistants  to  clerk. 

810.  Clerk  may  charge  fees. 

811.  Sheriff,  etc.,  to  attend  terms. 

812.  Expenses  to  be  a  county  charge. 

813.  Stenographers. 

g  307.  Ck>urt  co&sifltfl  of  three  Judges ;  chief-Jadgou 
—  The  city  court  of  Brooklyn  consists  of  three  judges ; 
one  of  whom  must,  from  time  to  time,  as  a  yacaucy  oc- 
curs, be  appointed  chief-judge  of  the  court,  as  prescribed 
in  the  constitution. 

See  L.  1849«  ch.  12S,  1 1 ;  L.  1870.  ch.  470,  M ;  Const.,  art.  6,  { 11. 

§  308.  Court  always  open ;  number  of  trial  tenus.  — 
The  court  is  always  open  for  the  transaction  of  any  bus- 
iness,  for  which  notice  is  not  required  to  be  given  to  an 
adverse  party.  At  least  ten  terms  thereof,  for  the  trial 
of  issues  of  law  or  of  fact,  must  be  appointed  to  be  held 
in  each  year. 

Id.,  I  a.  OS  am'd  by  L.  1863,  oh.  86,  {  3,  and  by  L.  1870,  ch.  470.  I  3. 
Juritkllction.  See  Simmons  v.  De  Barre.  8  Abb.  289;  s.  c.  4  Bosw.  547; 
OriswoUl  r.  Atlantic  Dock  Co.,  21  Barb.  225;  Bonner  v.  McPhaIU31  M. 
106;  Cronjt'v.  Brookl>-n  Ferry  Co..  36  Id.  201 ;  Hoag  v.  Lament,  16  Ahb. 
N.  S.  91, 869;  Landers  v.  Btatcn  Island  B.  A.  Co. ,  S3  N.  T.  4M ;  People 
9.  Green.  M  Id.  299 ;  Brauneck  v.  Knickerbocker  Life  Ins.  Co.,  1  Abb.  New 
Cas.  893. 

§  309.  Appointment  of  deputy-clerk  and  asaiatanta 

to  clerk.  —  The  judges  of  the  court,  or  a  majority  of 

them,  may  appoint  as  many  special  deputy-clerks  and 

assistants  in  the  clerk's  office,  as  they  deem  necessary. 

Each  officer  so  appointed  is  entitled  to  a  salary,  fixed 

and  to  be  paid  as  prescribed  by  law. 

Substitute  for  L.  1870,  ch.  470,  H  19  and  20,  as  am*d  by  L.  1871,  ch.  2S2» 
lift  and  7,  relating  to  the  ** deputy-clerks."    People  •.  fieabary,  a  How. 

§  310.  Olerk  may  charge  fees. — The  clerk  of  the 
court  is  entitled,  in  addition  to  his  salary,  for  any  Bor- 
Tice  performed  by  him,  to  the  fee  allowed  by  law  to  a 
county  clerk,  for  a  similar  service. 

Part  of  L.  1863.  ch.  66,  (  8. 
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^  311.  [Amended,  1879.]    SheiiAi,  etc^  to  attend 
terms.  —  The  sheriff  of  the  county  of  Kings,  his  under 


.  or  a  deputy  shenlf  designated  by  him,  must  attend  each  « 

term  or  sitting  of  the  court,  u  a  deputy  sheriff  is  designated 
to  attend  he  shall  be  entitled  to  the  same  oompeusatiou  as  is 
allowed  by  law  to  messengers  and  attendants  upon  said  court 
and  shall  be  paid  in  the  same  manner.  The  ludge  or  judges 
hcddingr  the  term  may  require  more  than  one  deputy  sheriff  to 
atteiul  should  it  be  deemed  necessary. 

JL  1S49.  cb.  I»,  part  of  (  14.  as  aiu'd  by  L.  1850.  ch.  102,  {7;  and  by  L* 
1570,  ch.  470.  8  11. 

§  312.  Expenses  to  be  a  connty  charge.  —  The  ex- 
penses of  the  court  are  a  county  charge,  and  must  be  allowed 
and  paid  in  like  manner  as  other  county  charges. 

Id.,  IflLaisiBMbrL.  1800. ch.  IDS,  1 10:  and  by  L.  I8BB.  eh.  M,  M- 
fiee,  lOaoTL.  1070^  ch.  470, 1 20.  and  L.  ui71,  ch.  ftO.  (  7. 

§  313.  Stenographers. — The  judges  of  the  court,  or 
a  majority  of  them,  from  time  to  time  mast  appoint, 
and  may  at  pleasure  remove,  one  or  two  stenogrraphers, 
ae  they  deem  it  necessary  for  the  business  of  the  court. 
£ach  stenographer  so  appointed  is  entitled  to  a  salary, 
fixed  and  to  be  paid  as  prescribed  by  law.  He  must  at> 
tend  each  term  of  the  court,  where  issues  of  fact  in  civil 
or  criminal  causes  are  triable.  If  two  stenographers 
are  appointed,  the  judges  of  the  court  must  assign  to 
each  bds  share  of  the  business.  A  stenographer  may, 
witb  the  assent  of  the  judges  of  the  conrt,  or  a  majority 
of  them,  appoint  an  assistant-stenographer,  to  aid  him  in 
the  discharge  of  his  duties,  whose  compensation  is  pay- 
able by  the  stenographer,  and  is  not  a  county  charge. 
lb  ISSSw  ch.  170,  as  am*d  by  L.  iM6^  eh.  Sll.  and  by  L.  U67,  ch.  7M 
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The  marine  court  of  the  city  of  Jfeio-  York, 

,  MA.  jQtlidlotion. 
SW.  Tha  lastsectton  limited. 
UT.  Jttrladletlon  In  marine  caoses. 
ns.  No  power  to  natnraUse  aliena. 

119.  Removal  ofactlon  to  rapremeoeiirt  from  marina  court. 
SV.  JwUoea:  their  general  dotlea. 
tn.  How  raapcQded  from  offloe. 

Stt.  Chief-Justice ;  how  deslfpiated :  hta  general  duties,  eto.- 
MS.  Jaailcei  mar  make  rulca. 
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8m.  SM.  Ooart  when  open ;  justices  to  designate  terms ;  rontliM  oC  ha^ 

Iness  at  the  terms,  etc 
22).  Terms,  where  held ;  pubUcstlon  of  sppolntments. 
•         S26.  Justices  may  take  oaths,  acknowledgments,  eta 
827.  Orders,  etc,  how  made, 
sas.  Clerk,  deuuty-clerk  and  ssststants. 
S29.  Qeneral  duties  of  deputy-clerk. 

830.  Special  deputy-clerks. 

831 .  Clerk  to  account  monthly  fi>r  foes,  and  pay  OTer  the  aain«. 
833.  Stenographera. 

833.  Interpreter. 

834.  Id.;  penalty  for  misconduct. 

835.  Clerk  must  appoint  attendants,  etc 

838.  Clerks,  Interpreter  and  attendants  not  to  receive  foes. 

837.  Suspension  of  an  ofllcer  of  the  court. 

838.  What  mandates  may  be  executed  without  the  city. 
889.  Direction  and  ezecatlon  of  mandates. 

§  316.*  [Amended,  1877.]  JurisdictUm.  ~  The  jorio- 
dlction  of  the  marine  court  of  the  dty  of  New- York  ex- 
tends to  the  following  cases : 

1.  An  action  against  a  natural  person,  or  against  a 
foreign  or  domestic  corporation,  wherein  the  complaint 
demands  judgment  for  a  sum  of  money  only,  or  to  re- 
cover one  or  more  chattels,  with  or  without  daina^^ 
for  the  taking  or  detention  thereof. 

3.  An  action  to  foreclose  or  enforce  a  lien  upon  real 
property  in  the  city  of  New- York,  created,  as  prescribed 
by  statute,  in  favor  of  a  person,  who  has  performed  la- 
bor upon,  or  furnished  materials  to  be  used  in  the  con- 
struction, alteration,  or  repair  of  a  building,  vault, 
wharf,  fence,  or  other  structure ;  or  who  has  graded, 
filled  in,  or  otherwise  improved,  a  lot  of  land,  or  the 
sidewalk  or  street  in  front  of  or  adjoining  a  lot  of  land. 

d.  An  action  to  foreclose  or  enforce  a  Tien,  for  a  itum 
not  exceeding  two  thousand  dollars,  exclusive  of  inters 
est,  upon  one  or  more  cliattels. 

4.  The  taking  and  entry  of  a  judgment,  upon  the  con- 
fession of  one  or  more  defendants,  where  the  sum,  for 
which  judgment  is  confessed,  does  not  exceed  two  thoa> 
sand  dollars,  exclusive  of  interest  from  the  time  of 
making  the  statement,  upon  which  the  judgment  is  en- 
tered. 

Consolidation  of  the  substantial  provisions  of  L.  1872,  ch.  829, 1 3,  sabd. 
1-12  and  siibd.  15;  L.  I(i74,  ch.  M5, 1 3 ;  and  L.  1875,  ch.  479,  8  1.  See  Gal* 
lahan  v.  Mayor,  14  Alb.  L.  J.  296;  Hatter  of  Lippman.  48  liow.3a9:  Ma;^ 
ter  of  Ott,  13  Abb.  N.  8.  2y3;  Uolbruok  v.  Ortrler,  49  How.  2«»;  In  re 
Barbour.  52  Id.  94:  McMahon  v.  Hauhr.  47  N.  T.  67;  Fltsatmmons  v. 
Baxter.  3  Daly.  61 :  Beiinet  e.  Moo(lv,2  Hal),  471;  HutTv.  Knapp,  5K. 

*  Sec.  314,  making  the  marine  court  a  court  of  record  **  to  and  fbr  e«» 
•rj  Intent  and  purpose,**  was  stricken  out  by  the  amendipeiits  of  UBIt 
yrobably  on  the  gruuud  that  It  was  unuecessary  after  {  2,  ante. 
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T.  65;  Lester  *.  Bedmood,  6  Hill,  990;  Wateon  «.  Smltb.  13  Wend.  A! ; 
ptorterv.  Broiiioii,19  Abb.  236;  s.  o..i9  How.  292;  Ford  «.  Babcock,  1 
X»esao,Ud;  Sdhadle  v.  ObAae.  16  How.  413:  People  v.  Smltb.  9  fd.  464. 

§  316.  The  last  seoticm  limited.  ~  The  jurisdiction 
eooferred  by  the  last  section  is  sabject  to  the  following 
limitations  and  regulations : 

1.  In  an  action  wherein  ihe  complaint  demands  judff- 
mtsnt  for  a  sum  of  money  only,  the  sum,  for  whi^ 
Judgment  is  rendered  in  favor  of  the  plaintiff*  cannot 
e-xceed  two  thousand  dollars,  exclusive  of  interest,  and 
co«ts  Bs  taxed ;  except  wliere  it  is  brought  upon  a  bond 
or  undertaking  given  in  an  action  or  special  proceeding 
in  the  same  court,  or  before  a  justice  thereof ;  or  to  re- 
eover  damages  for  a  breach  of  promise  of  marriage  ;  or 
^where  it  is  a  marine  cause,  as  that  expression  is  defined 
in  the  next  section.     Where  the  action  is  brought  upon 
a  bond  or  other  contract,  the  judgment  must  be  for  the 
Bom  actually  due,  without  regard  to  a  penalty  therein 
contained ;  and,  where  the  money  is  payable  in  instal- 
ments, successive  actions  may  be  brought  for  the  in- 
stalments, as  they  become  due. 

2.  In  an  action  to  recover  one  or  more  chattels,' a  judgment 
cannot  be  rendered  in  favor  of  tlie  plaintifT,  for  a  chattel  or 

'  chattels,  the  aggregate  value  of  which  exceeds  two  thousand 
diiUaifL 

8.  I  Amended,  1879.]  The  court  has  not  jurisdiction 
of  an  action  commenced  against  an  executor  or  administrator, 
in  his  representative  capacity.  But  this  subdivision  does  not 
prevent  the  court  from  continuing  an  action  against  an  executor 
or  adnninistrator,  or  from  substituting  an  executor  or  adminis- 
trator in  place  of  a  defendant  in  an  action,  in  a  case  where  it  is 
prescribed  in  this  act  that  a  continuance  or  substitution  may  be 
made. 

g  317.  Jnrisdiction  in  marine  causes. —  The  follow, 
ing  actions  are  styled  in  this  act,  marine  causes,  aud 
the  court  possesses  the  same  jurisdiction  of  such  an 
action,  as  the  supreme  court  of  the  State : 

1.  An  action  in  favor  of  a  person,  belonging  to  a  ves- 
sel in  the  merchant  service,  against  the  owner,  master, 
or  commander  thereof,  for  the  reasonable  value  of  ser- 
vices, or  for  the  breach  of  a  contract  to  pay  for  services, 
rendered  or  to  be  rendered  on  board  Of  the  vessel,  during 
a  voyage,  wholly  or  partly  performed,  or  intended  to  be 
performed  by  it. 

2.  An  action  in  favor  of  or  against  a  person,  belong- 
ing to  or  on  board  of  a  vessel  in  the  merchant  service, 
to  recover  damages  for  an  assault,  battery,  or  false  im- 
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prisonment,  committed  on  board  the  yessel,  apon  the 
liiffh  seas,  or  in  a  place  without  the  United  States. 

But  this  section  does  not  confer  npon  the  marine 
court  authority  to  proceed,  as  a  court  of  admiralty  or 

maritime  jurisdiction. 

L.  1872.  ch.  629,  {  3,  siibd.  13  and  U;  and  2R.  S.,  t  lOB;  Ktng  v.  Parks,  tf 
JobQS.  S75;  McCalM  «.  Doe,  2E.  D.  Smith,  64;  Davenport  v.  IKuuly.S 
Abb.  l»r.  409. 

i^  318.  No  power  to  naturalize  aliens.-^ The  court 
has  not,  nor  has  either  of  the  justices  thereof >  power  to 

naturalize  an  alien. 

L.  1S52,  ch.  S89.  part  off  10. 

§  319.  Removal  of  action  to  supreme  court   from 
marine  court.  —  The  supreme  court,  at  a  term  held  in 
the  first  judicial  district,  may,  by  an  order  made  at  anj 
time  after  joinder  of  an  issue  of  fact,  and  before  the 
trial  thereof,  remov?  to  itself  an  action  brought  in  the 
marine  court,  for  the  purpose  of  changing  the  place  of 
trial  thereof.     Where  an  order  for  removal  is  made,  as 
prescribed  in  this  section,  the  place  of  trial  mnst  be 
changed  by  the  same  order  to  another  county,  and  the 
subsequent  proceedings  therein  must  be  the  same  as  if 
the  action  had  been  originally  brought  in  the  supreme 
court.     The  provisions  of  sections  344,  345  and  846  of 
this  act,  apply  to  an  application  to  remove  such  an 
action,  and  to  the  proceedings  upon  and  subsequent  to 
the  removal,  as  if  the  marine  court  was  specified  in 
those  sections  in  place  of  the  county  court-,  and  a  j  ustice 
thereof  in  place  of  the  county  judge. 

New. 

§  320.  [Amended,  1877.1  JusticeB;  their  general 
duties.— The  court  consists  of  six  justices,  one  Of  whom 
is  the  chief-justice  of  the  court.  Each  justice  must 
perform  his  share  of  the  labors  and  duties  appertaining 
to  the  office.  One  of  the  justices  must  attend  at  the 
chambers  of  the  court,  from  ten  o'clock  in  the  morning 
until  four  o'clock  in  the  afternoon  of  each  day,  except 
Sunday,  a  public  holiday,  or  a  day  upon  which  tlie  in- 
habitants of  the  city  of  New-York  generally  refrain 
from  business.  Each  justice,  while  in  the  rooms  of  the 
court,  and  not  actually  engaged  in  the  performance  of 
other  official  duties,  must  act  upon  any  application  for 
his  official  action,  properly  made  to  him.  The  justice, 
assigned  to  a  trial  term  or  a  special  term,  must  renudik 
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in  Attendance,  antil  the  day  calendar  is  disposed  of,  of 

for  each  other  lime  as  is  reasonable. 

I*.  1849.  ch.  144,lllaiidS:L.  ISfiS.  ch.  3M,  1 1 :  L.  1870,  ch.  ASO.  I X,  and 
Ik  IS7S,  ch.  6»,  ^r    8ee,al90,3S.  L.,1106. 

g  321.  How  suspended  from  office. — Where  it  ap- 
pears presiimptively,  to  the  satisfaction  of  the  gover- 
nor, that  a  justice  of  the  court  has  been  guilty  of  cor- 
raption,  or  other  gross  misconduct  in  office ;  or  habitu- 
ally neglects  to  perform  his  share  of  the  labors  and 
daties  appertaining  to  the  office;  or  is  incapable  of 
properly  discharging  the  same  ;  the  gOTemor  may,  in 
nia  discretion,  make  an  order,  suspending  that  justice 
from  the  exercise  of  the  duties  of  his  office,  and  direct- 
ing that  Ids  compensation  cease.  Such  an  order  must 
redte  the  grounds  upon  which  it  is  made ;  and  it  re- 
mains in  force,  unless  it  is  sooner  revoked  by  the  gov- 
ernor, until  the  final  adjournment  of  the  next  session 
of  the  legislature ;  or,  if  the  legislature  is  then  in  ses- 
sion, until  the  final  adjournment  of  that  session. 

§322.  OhJef-Jujrtlce;  how  designated  |  his  general 
dntiea,  eta  —  The  justices  of  the  court,  or  a  majority 
of  them,  must,  from  time  to  time,  as  a  vacancy  occun 
in  the  office  of  chief -justice,  designate  one  of  their  num- 
ber to  be  chief-justice.  A  certificate  of  the  designation, 
under  the  hands  of  the  justices  making  the  same,  must 
be  filed  in  the  office  of  the  clerk  of  the  court.  The 
person  so  designated  shall  be  chief-justice  during  his 
term  of  office.  The  chief -justice  has  the  like  authority, 
within  the  jurisdiction  of  the  court,  as  a  presiding  jus- 
tice of  the  supreme  court ;  and  when  he  is  present  and 
is  not  disqualified,  he  mnat  preside  at  a  general  term. 

L.  U72.  eh.  6».  i  4,  aiii*d. 

§  323.  Justices  may  make  rules.—  The  justices  of 
the  eourt,  or  a  majority  of  them,  may,  from  time  to 
time,  establish  rules  of  practice  for  the  court,  not  incon- 
sistent with  this  act,  or  with  the  general  rules  of  prac- 
tiee,  established  as  nrescribed  in  section  17  of  this  act. 
The  latter  govern  the  practice  in  the  court,  as  far  as 
they  are  applicable  thereto. 

L.lSr9.clu«r9,|56. 

324i   Ooott  when  opsn|  Justices  to  destgnate 
I  rootine  of  business  at  the  terms,  sto.— The 
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court  is  always  open  for  the  transaction  of  any  bafd 
ness,  for  which  notice  is  not  required  to  be  given  to  an 
adverse  party.  The  justices  of  the  court,  or  a  majority 
of  them,  from  time  to  time  must  appoint,  and  may 
alter,  the  times  of  holding  general,  special,  and  trial 
terms  of  the  court.  They  must  prescribe  the  duration 
of  the  terms  ;  designate  the  trial  terms  at  which  jurors 
are  required  to  attend;  and  assign  the  justice  or  jus- 
tices to  preside  and  attend,  at  each  of  the  terms  so  ap- 
pointed. In  case  of  the  inability  of  a  justice  to  preside 
or  attend,  another  justice  may  preside  or  attend  in  liis 
place.  Each  trial  and  special  term  must  be  held  by  one 
justice;  aqd  each  general  term  by  at  least  two  justices. 
Two  or  more  general,  special,  or  trial  terms  may  be  ap- 
pointed to  be  held  at  the  same  time.  The  concurrence 
of  two  justices  is  necessary  to  pronounce  a  decision  at  a 
general  term.  If  two  do  not  concur,  a  re-argument 
must  be  ordered.  The  j  ustices  holding  a  general  term 
may  order  a  re-argument,  before  themselves,  or  at  a 
subsequent  general  term,  of  a  cause  heard  by  them,  or 
at  a  previous  general  term. 
L.  1872,  ch.  629, 1 4,  am*d. 

g  326.  Terms  where  held ;  publication  of  appoint- 
ments. —  Each  term  so  appointed  must  be  held  at  the 
dty-hall  in  the  city  of  New- York,  except  that  auxiliary 
or  additional  parts,  for  the  transaction  of  any  business 
specified  in  tne  appointment,  may  be  held  elsewhere 
within  the  city  of  New- York,  as  designated  in  the  ap- 
pointment.(l)  An  appointment  must  be  published  in  two 
newspapers,  published  in  the  city  of  New- York,  at  least 
once  in  each  week,  for  three  successive  weeks,  before  a 
term  is  held  in  pursuance  thereof. (2) 

(1)  L.  1875,  ch.  479,  i  88.    (2)  New. 

§  326.  Justioes  may  take  oaths,  acknowledgments! 
etc.  —  Elach  of  the  justices  may,  within  the  city  of  New- 
York,  administer  an  oath,  or  take  a  deposition,  or  the 
acknowledgment  or  proof  of  the  execution  of  a  written 
instrument,  and  certify  the  same,  in  like  manner  and 
with  like  authority  and  effect,  as  a  justice  of  the  su- 
preme court. 

L.  1874,ch.  54A,|8,amM. 

§  327.  Orders,  etc.,  how  made. — ^In  an  action  brought 
in  the  court,  an  order  cannot  be  made,  or  a  warrant  of 
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•.ttachment  gninted,  bj  an  officer,  other  than  a  jastioe 
of  the  court ;  and  each  provision  of  this  act,  which  em- 
powers an  officer,  other  than  a  judge  of  the  court  in 
whidi  an  action  is  brought,  to  make  an  order  therein, 
mcut  be  construed  as  being  exclusive  of  an  action 
brought  in  the  marine  court. 
Kew. 

g  328.  [Amended,  1877.]   Olerk,  depnty-clerk  and 

aairistants.  —  The  court  has  a  clerk,  who  is  appointed, 

and   may   be  removed,  at    pleasure,  bj   the    justices 

lUereof,  or  a  majoritj  of  them.     He  must,  bj  a  written 

instrument  under  his  hand,  filed  in  his  office,  appoint, 

and  may  at  pleasure  remove,  three  deputy-clerks  and 

not  more  than  ten  assistants.    The  clerk  is  lesponsible 

tor  ttie  faithful  discharge  of  his  duty,  by  each  deputy- 

derk  and  each  assistant.    The  clerk,  each  deputj-clerk, 

and  each  assistant,  is  entitled  to  a  salary,  fixed  and  to 

be  paid  as  prescribed  by  Jaw. 

L.  1S72,  ch.  438,1 1;  part  of  L.  IflST.ch.  »^  |«.  am'd  in  aooordanoe 
with  I*.  1873,  ch.  4A3rf  2,  and  wltb  L.  1875,  eh.  479,  \  39. 

§  329.  [Amended,  1877.]  Qeneral  duties  of  deputy- 
olcarlc  —  The  clerk,  and  also  each  deputy-clerk,  1>ef ore 
he  enters  upon  the  duties  of  his  office,  must  subscribe, 
and  file  in  the  office  of  the  clerk  of  the  city  and  county 
of  New- York,  the  constitutional  oath  of  office.  The 
deputy-clerk  has  all  the  powers,  and  may  perform  all 
the  duties  of  the  clerk,  when  the  office  of  clerk  is 
vacant,  or  at  the  clerk's  office,  when  the  clerk  is  absent 
therefrom,  or  at  a  term  or  sitting  of  the  court  which  the 
deputy-clerk  attends. 

8atatttDt«l  fior  put  of  L.  1807.  ch.  »5.  i  6. 

§330.  [Amended,  1877.]  Special  deputy-clerks.— 
The  clerk  may  designate  as  many  of  his  assistants, 
as  the  justices  of  the  court,  or  a  majority  of  them, 
deem  necessary,  as  special  deputy-clerks.  Each  special 
deputy-clerk  possesses,  in  the  absence  of  the  clerk  and 
a  deputy-clerk,  the  same  powers  as  the  clerk,  at  any 
flitting  or  term  of  the  court  which  he  attends,  with 
lespect  to  the  business  transacted  thereat. 

Hew.   See  8  at  and  285,  ante. 

§  331.  [Amended,  1877.]  Olnk  to  aoooant  monthly 
te  tea,  and  pay  over  the  same.  —  The  clerk  must  re- 
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oeive,  for  the  use  of  the  city  of  New-York,  the  fees 
allowed  by  law.  He  shall  not  perform  any  Bervice,  for 
which  a  fee  is  allowed  by  law,  until  the  fee  therefor  is 
paid  to  him.  He  must,  on  the  first  day  of  each  montli, 
or  within  three  days  thereafter,  render  to  the  oom'p- 
troUer  of  the  dty,  an  account,  under  oath,  of  all  fees 
received,  directly  or  indirectly,  during  the  preceding;- 
month,  by  him,  or  by  a  deputy-clerk,  or  either  of  liis 
assistants,  for  any  official  service ;  and  he  must,  at  tlie 
same  tin^e,  pay  the  same  into  the  treasury  of  the  city 
of  New- York.  When  the  return  and  payment  are  so 
made,  the  clerk  is  entitled  to  receive  his  compensation, 
for  the  period  included  in. the  return.  He  is  not  enti- 
tled to  compensation  for  a  period,  for  which  he  haa  not 
made  his  return  and  payment. 
L.  1849,ch.  144,|ft,axn'd. 

§  332.  [Amended,  1877.]  Btenographers. — The  clerk 
of  the  court  must  appoint  three  stenographers  of  tlie 
court,  and  may  at  pleasure  remove  either  of  them.  Tlie 
justices  of  the  court,  or  a  majority  of  them,  mast,  from 
time  to  time,  assign  each  of  the  stenographers  to  daty 
at  the  trial  terms.  Each  stenographer  is  entitled  to  a 
salary,  fixed  and  to  be  paid  as  prescribed  by  law.  fie 
must  attend  each  term  to  which  he  is  assigned. 
From  L.  1876,  ch.  41S,  |i  1  and  4. 

§333.  [Amended,  1877.]  Interpreter.  —  The  clerk 
of  the  court,  from  time  to  time,  must  appoint,  and  may 
at  pleasure  remove,  an  official  interpreter  of  the  court, 
who  is  entitled  to  a  salary,  fixed  and  to  be  paid  as  pre- 
8cril)ed  by  law.  Before  entering  upon  his  official  duties, 
he  must  subscribe,  and  file  in  the  office  of  the  clerk  of 
the  city  and  county  of  New-York,  the  constitutional 
oath  of  office.  He  must  attend  any  trial  or  special  term 
of  the  court,  where  his  services  are  required  ;  and  the 
justices  of  the  court,  or  a  majority  of  them,  may,  by 
order,  regulate  his  attendance. 

Id. 

§  334.  Id.;  penalty  for  misoondnot  —  If  the  official 
interpreter,  knowingly  and  wilfully,  falsely  interprets 
any  evidence,  matter  or  thing,  between  a  witness  and 
the  court,  or  a  justice  thereof,  in  the  course  of  an  action 
or  special  proceeding,  he  is  guilty  of  perjury. 

L.  1867.  Ch.  784.  IS. 
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g  336.  [Amended,  1877.]  Olerk  most  appoint  ai- 
teodantfl,  etc.  —  The  clerk  of  the  coart  must  appoint, 
and  ma  J  at  pleaeare  remove,  as  many  attendants  apon 
the  court  as  he  deems  necessary,  not  exceeding  thirteen. 
The  justices  of  the  court,  or  a  majoritj  of  them,  maj 
re^alate  their  attendance.  Bach  attendant  is  entitled 
to  a  salary,  fixed  and  to  be  paid  as  prescribed  by  law. 

From  L.  ISTB,  ch.  413.  H 1  umI  4.  See  Holly  «.  Mayor,  W  N.  T.  166; 
WInee  «.  Mayor,  9  Hon,  809. 

§  336.  Clerlci,  interpreter  and  attendants  not  to  re- 
ceive fees.  —  The  clerk,  the  depaty-clerk,  an  assistant 
to  the  clerk,  the  official  interpreter,  or  an  attendant, 
fihidl  not  recelTe  any  fee  or  compensation,  except  his 
salary,  for  any  official  sendee  performed  by  him. 

L.  1872.  ch.  438, 1 8.  cmM. 

§  337.  [Amended,  1877.]  Snspendon  of  an  officer 
of  the  oomrt.  —  A  justice  of  the  court  may,  by  an  instru- 
ment under  his  hand,  suspend  a  stenographer,  or  an 
officer  specified  in  the  last  section,  for  a  period  not  ex- 
ceeding ten  days  from  the  filing  thereof.  Sach  an  in- 
Btrament  must  express  the  cause  of  the  suspension ;  it 
most  be  filed  in  the  office  of  the  clerk  of  the  city  and 
connty  of  New-York ;  and  it  may  be  revoked,  at  any 
Ume  before  the  expiration  of  the  period  of  suspension, 
by  an  instrument  filed  in  like  manner,  under  the  hand 
of  the  justice  who  executed  the  first  instrument,  or  the 
hands  of  a  majority  of  the  justices  of  the  court.  Where 
each  an  instrument  has  bcien  revoked,  the  officer  shall 
not  be  again  suspended  for  the  same  cause, 
fintatltated  for  JL  1M9.  oh.  144, 1 10. 

^  338.  What  mandates  may  be  exeonted  without 
the  dty.  —  A  mandate  of  the  court  can  be  executed 
only  within  the  city  of  New- York,  except  as  follows: 

1.  An  execution  upon  a  judgment  rendered  therein, 
for  a  snm  exceeding  twenty-five  dollars,  may  be  issued 
out  of  the  court,  tested  in  the  name  of  the  chief-justice 
thereof,  to  the  sheriff  of  any  county,  wherein  the  judg- 
ment has  been  duly  docketed. 

2.  A  subpoena  may  be  served  within  either  of  the 
eonnties  of  Richmond,  Kings,  Queens,  or  Westchester. 

8.  A  warrant  to  apprehend  a  witness  for  a  failure  to 
obej  a  enbposna,  may  be  executed  by  the  sheriff  of  the 
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dtj  and  county  of  New- York,  or  a  manhal  of  that 
dij,  within  either  of  thoee  ooanttea. 

4.  An  order  daly  made,  in  an  action  pending  in  the 
court,  requiring  the  performance  of  an  act  by  a  part j 
thereto,  or  by  an  officer,  may  be  senred  upon  a  person 
bound  to  obey  the  order,  and  his  obedience  thereto  may 
be  required  in  any  part  of  the  State. 

5.  An  order  to  show  cause,  why  a  person  should  not 
be  punished  for  a  contempt  of  the  court,  may  be  served 
by  any  person  in  any  part  of  the  State. 

6.  A  warrant  to  apprehend,  and  bring  before  the 
court,  a  person  charged  with  such  a  contempt,  mar  be 
executed  by  the  sheriff  of  the  city  and  county  of  New. 
York,  or  a  marshal  of  that  city,  in  any  part  of  the 
State. 

L.  1876,  eh.  479,140. 

§  339.  Direotion  and  ezeoutlon  of  mandatea. — In 

an  action  brought  in  the  court,  an  order  of  arrest, » 
warrant  of  attachment,  an  execution,  or  a  reqnirition 
to  replevy  a  chattel,  must  be  directed  to  and  executed 
by  the  sheriff.  Any  other  mandate,  which  must  ha^e 
been  directed  to  and  executed  by  the  sheriff  of  the 
city  and  county  of  New-York,  if  it  issued  out  of 
the  supreme  court,  may,  where  it  issues  out  of  the 
marine  court,  be  directed  to  and  executed  either  by 
tliat  sheriff,  or  a  marshal  of  that  city,  named  therein. 
A  marshal  is  entitled  to  the  same  fees  as  the  sheriff, 
upon  a  mandate  directed  to  him,  or  upon  the  ser- 
vice of  a  summons;  and  each  provision  of  law,  re- 
lating to  the  execution  of  a  mandate  by  the  sheriff,  and 
the  power  and  control  of  the  court  over  the  sheriff  exe- 
cuting the  same,  applies  to  the  marshal.  The  return 
of  a  marshal  to  such  a  mandate,  or  his  certificate  of  the 
execution  thereof,  or  of  the  service  of  any  paper  served 
by  him,  has  the  same  force  and  effect,  as  the  like  re- 
turn and  certificate  of  a  sheriff. 

L.  IMA,  eta.  400,  H  3  and  8;  and  L.  UTi,  ch.  69, 18.  M  aifceted  by  I.. 
M75,ch.«»  •iid2  B.  fr.llM.  See  Matter  of  dO,  U  AMi.  M.  S.'m; 
matter  of  Llppmaa,  48  How.  809. 
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§  340s;  [Amended,  1877.]  Jurisdiction.  -—  The  Juris- 
diction  of  each  oountjr  court  extends  to  the  following  ac- 
tions and  special  proceedings,  in  addition  to  the  juris- 
diction, power,  and  authority,  conferred  upon  a  county 
eoort.  in  a  particular  case,  hj  special  statutory  pro- 
Tision: 

1.  To  an  action  for  the  partition  of  real  property  ,*(!)  for 
dower ;  for  the  foreclosure,  redemption,  or  satisfaction  of 
a  mortgage  upon  real  property  :(2)  or  to  procure  a  judg- 
ment  requiring  the  specific  performance  of  a  coutract. 
relating  to  real  property  ;  (8)  where  the  real  property,  to 
which  the  action  relates,  is  situated  within  the  county  ; 
or  to  foreclose  a  lien  upon  a  chattel,  in  a  case  specifiecl 
in  section  seventeen  hundred  and  thirty-seven  (a)  of  this 
act,  where  the  lien  does  not  exceed  one  thousand  dol- 
lars in  amount,  and  the  chattel  is  found  within  the 
county. 

2.  To  an  action  in  favor  of  the  executor,  administra- 
tor or  assignee  of  a  judgment  creditor,  or,  in  a  proper 
esse,  in  favor  of  the  judgment  creditor,  to  recover  a 
judgment  for  money  remaining  due  upon  a  judgment 
rendered  in  the  same  court.(4) 

^(•)T1iis  reftnnoe  is  to  t  ssetloa  In  lbs  ^bafUn  naMlfnsd  Ixy  tte 
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3.  To  an  action  for  any  other  cause,  where  the  de- 
fendant is,  or,  if  there  are  two  or  more  defendants, 
where  all  of  them  are,  at  the  time  of  the  commenoe- 
ment  of  the  action,  residenta  of  the  county,  and  wherein 
the  complaint  demands  judgment  for  a  sum  of  money 
only,  not  exceeding  one  thousand  dollars  ;(5)  or  to  recover 
one  or  more  chattels,  the  aggregate  value  of  which  does 
not  exceed  one  thousand  dollars,  with  or  without  dam- 
ages for  the  taking  or  detention  thereof. 

4.  To  the  custody  of  the  person  and  the  care  of  the 
property,  concurrently  with  the  supreme  court,  of  a 
resident  of  the  county,  who  is  incompetent  to  mana^ 
his  affairs,  hy  reason  of  lunacy,  idiocy,  or  hahitual 
drunkenness ;  (6)  and  to  every  special  proceeding,  which, 
the  supreme  court  has  jurisdiction  to  entertain,  for  the 
appointment  of  a  committee  of  the  person  or  of  the 
property,  of  such  an  incompetent  person,  or  for  the  sale 
or  other  disposition  of  the  real  property, situated  within 
the  county,  of  a  person,  wherever  resident,  who  is  so 
incompetent  for  either  of  the  causes  aforesaid,  or  who 
is  an  infant ;  (7)  or  for  the  sale  or  other  disposition  of  the 
real  property,  situated  within  the  county,  of  a  domestic 
religious  corporation. (8) 

Go.  Proc. .  {  30,  part  of  subd.  1.  u  am'd  1870,  ch.  467, 1 1.  General Jorlfl- 
diction :  People  v.  Rensselaer  Co.  Judges.  13  How.  398 ;  People  v.  Pease, 
30  Barb.  589;  Wheaton  r.  Qatea,  18  N.  Y.  m.  (ij  Doableday  v.  Heath, 
16  N.  T.  80.  (2)  Arnold  r.  Reea,  18  N.  Y.  67:  Benson  •.  Oromwelire 
Abb.  83:  s.  c,  26  Barb.  218.  (3)  WUUstou  v.  Wllllston.  41  Barb.  &5. 
(4)  Nlles  «.  Perry,  29  How.  192.  (5)  Raymond  v.  Hanford,  6  T.  *  C. 
312:  Kundolf  v.  Thalhelmer,  12  N.  Y.  593.  (6)  Davts  v.  Spencer,  3i  N. 
Y.  3fl6.  (7)  Brown  •.  Snell,  -57  N.  Y.  286.  (8)  Wheaton  ».  Gates,  13 
N.  Y.  395. 

§  341.  Domestio  corporation,  etc.,  when  deemed 
resident,  etc. —  For  the  purpose  of  determining  the 
jurisdiction  of  a  county  court,  in  either  of  the  cases  spe- 
cified in  the  last  section,  a  domestic  corporation  or  joint- 
stock  association,  whose  principal  place  of  business  is 
established,  by  or  pursuant  to  a  statute,  or  by  its  articles 
of  association,  or  is  actually  located  within  the  county, 
is  deemed  a  resident  of  the  county  ;  and  personal  ser- 
vice of  a  summons,  made  within  tlie  county,  as  pre- 
scribed in  this  act,  or  personal  service  of  a  mandate, 
whereby  a  special  proceeding  is  commenced,  made 
within  the  county,  as  prescribed  in  this  act  for  personAl 
service  of  a  summons,  is  sufficient  service  thereof  upon 
a  domestic  corporation,  wherever  it  is  located. 

New.   See  i  264,  ante. 
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S  342.  [yUMDded,  1877.]  Aotion,  «to.,  wliflrelii  ooimty 
judge  is  incapable  to  aot  —  If  the  county  Judge  is,  for 
any  caiue,  incapable  to  act  in  an  action  or  special  pro- 
ceeding, pending  in  the  ooonty  court,  or  before  him,  he 
moat  make,  and  file  in  the  office  of  the  clerk,  a  certificate 
of  the  fact;  and  thereupon  the  special  count j  judge,  if 
any,  and  if  not  disqualified,  must  act  as  county  judge  in 
that  action  or  special  proceeding.  Upon  the  filing  of  the 
certificate,  where  there  is  no  special  county  judge,  or  the 
special  county  judge  is  disqualified,  the  action  or  special 
proceeding  is  removed  to  the  supreme  court,  if  it  is 
then  pending  in  the  county  court ;  if  it  is  pending 
before  the  county  judge,  it  may  be  continued  before 
any  justice  of  the  supreme  court  within  the  same 
judicial  district.  The  supreme  court,  upon  the  appli- 
cation of  either  party,  made  upon  notice,  and  upon 
proof  that  the  county  judge  is  incapable  to  act  in  an 
action  or  special  proceeding  pending  in  the  county 
court,  may,  and  if  the  special  county  judge  is  also  in- 
capable to  act,  must,  make  an  order  removing  it  to  the 
snpreme  oonrt.  Thereupon  the  subsequent  proceed- 
ings in  the  supreme  court  must  be  the  same  as  if  It  had 
originally  been  brought  in  that  court,  except  that  an 
objection  to  the  jurisdiction  may  be  taken,  which  might 
have  been  taken  in  the  county  court. 

See  last  danie.  satxl.  13  of  |  ao.  Oo.  Proc,  m  am'd  1A76,  ch.  481. 

^  343.  Supreme  coort  may  ramove  action,  and 
change  place  of  triaL  —  The  supreme  court  may,  oy  an 
order,  made  at  any  time  after  joinder  of  an  issue  of 
fact,  and  before  the  trial  thereof,  remove  to  itself  an 
action,  brought  in  a  county  court,  under  subdivision 
second  or  subdivision  third  of  the  last  section  but  two, 
for  the  purpose  of  changing  the  place  of  trial  thereof. 
Where  an  order  tor  removal  is  made,  as  prescribed  in 
this  section,  the  place  of  trial  of  the  action  must  be 
changed  by  the  same  order  to  another  county  ;  and  the 
subsequent  proceedings  therein  must  be  the  same,  as  if 
the  action  had  been  originally  brought  in  the  supreme 
court 

8«e  iMi  daaae,  nbd.  1  of  mn«  wctloa, 


%  34^  Bffaot  of  osdsr  of  ramovalj   appeal,  •lo.*^ 
An  order  of  rsmoval,  made  as  prescribed  in  either  of 
the  last  two  aeotioiis,  takes  effect  upon  the  entry  there- 
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of  in  the  office  of  the  ooonty  clerk.  Where  the  order 
directs  that  the  action  be  tried  in  another  coonty,  tl&e 
clerk  with  whom  it  is  entered,  miiBt  forthwith  deliver 
to  the  clerk  of  that  conntj,  all  papers  filed  therein,  and. 
certified  copies  of  all  minutes  and  entries  relating 
thereto  ;  which  mast  be  filed,  entered,  or  recorded,  mm 
the  case  reqnires,  in  the  office  of  the  last  mentionod 
clerk.  The  proyisions  of  section  271  of  this  act  apply 
to  an  appeal  taken  from  such  an  order. 
See  H  371  «id  276,  ante. 

§  346.  Stay  of  proceedings. — An  order  to  stay  pro- 
ceedings, for  the  purpose  of  afibrding  an  opportonitT- 
to  make  the  application  for  removal,  may  be  made  bjr 
the  count  J  judge,  or  by  a  judge  authorised  to  make 
such  an  order  in  the  supreme  court,  and  with  like  effect 
and  under  like  circumstances. 

See  i  S73,  ante. 

§  346.  Removal  of  aotion  not  to  impair  pzoceafl, 
eto.  —  The  removal  of  an  action  or  special  prooeedin^^ 
as  prescribed  in  this  title,  does  not  invalidate,  or  in  WLuy 
manner  impair,  a  process,  provisional  remedy,  or  other 
proceeding,  or  a  bond,  undertaking,  or  recognisance  in 
the  action  or  special  proceeding  so  rembveid ;  each  of 
which  continues  to  have  the  same  validity  and  efiect,  aa 
if  the  removal  had  not  been  made.  Where  bail  ivas 
given,  the  surrender  of  the  defendant  in  the  supreme 
court  has  the  same  effect,  as  a  surrender  In  the  county 
court  would  have  had,  if  the  action  or  special  proceed- 
ing had  remained  therein. 
8m  I  a7«,  ente. 

§  347.  Ooonty  court  mav  send  its  process  to  any 
county.  —  A  county  court  has  power,  in  an  action  or 
special  proceeding  of  which  it  has  jurisdiction,  to  send 
its  process  and  oUier  mandates  into  any  county  of  the 
State,  for  service  or  execution,  and  to  enforce  obedience 
thereto,  with  like  power  and  authority  as  the  supreme 
oonrt. 
See  I  278,  ante. 

%  348.  When  Jnrlsdiotion,  eto.,  oo-ertensiTe  with 
■apreme  court  —  Where  a  county  court  has  jurisdie- 
tion  of  an  action  or  a  special  proceeding*  it  possesses 
the  same  jurisdiction,  power  and  authority  in  and  over 
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tbe  same,  and  in  the  ooarae  of  the  proceecttngB  therein. 
wbich  tUe  eapreme  coart  poflaefiseB  in  a  like  case  ;  and 
it  may  render  anj  judgment,  or  grant  either  party  any 
xelief,  which  the  supreme  court  might  render  or  grant 
in  a  like  case,  and  may  enforce  its  mandates  in  like 
m&nner  as  the  supreme  court.  And  the  county  judge 
possesses  the  same  power  and  authority,  in  the  action 
or  special  proceeding,  which  a  justice  of  the  supreme 
court  possesses,  in  a  like  action  or  special  proceeding, 
brougnt  in  th^  supreme  court. 

See  I  aS7,  ante. 

§  349.  Power  of  county  Judge  in  speoial  prooeed- 
Inj^. — The  county  judge  also  possesses  the  same  power 
and  anthority,  in  a  special  proceeding,  which  can  he 
lawfully  instituted  before  him,  out  of  court,  which  a 
justice  of  the  supreme  court  possesses  in  a  like  special 
proceeding,  instituted  before  him  in  like  manner. 

See  I  268,  ante. 

g  360.  Fines  and  penalties;  how  remitted.—  Upon 
the  application  of  a  person,  who  has  been  fined  by  a 
eourt,  or  of  a  person  whose  recognisance  has  become 
forfeited,  or  of  his  surety,  the  county  court  of  the  county 
in  which  the  term  of  the  court  was  held,  where  the  fine 
was  imposed,  or  the  recognisance  taken,  may,  except  as 
otherwise  prescribed  in  the  next  section,  upon  ^ood 
cause  shown,  and  upon  such  terms  as  it  deems  just, 
make  an  order,  remitting  the  fine,  wholly  or  partly,  or 
the  forfeiture  of  the  recognisance,  or  part  of  the  penalty 
thereof ;  or  it  may  discmar^  the  recognizance.  If  a 
fine  so  remitted  has  been  paid,  the  county  treasurer,  or 
other  officer,  in  whose  hands  the  money  remains,  must 
pay  the  same,  or  the  part  remitted,  according  to  the 
order, 

2  R.  8.  4M.  I  37. 

§  361.  Restxiotions  npon  power  to  remit— The  last 
section  does  not  authorise  a  county  court,  to  remit  any 
part  of  a  fine»  exceeding  two  hundred  and  fifty  dollars, 
imposed  l^  a  court  of  oyer  and  terminer,  or  a  court  of 
sessions,  upon  a  conviction  for  a  criminal  ofience ;  or  a 
fine,  to  any  amount,  imposed  by  a  court  upon  an  officer 
or  other  person,  for  an  actual  contempt  of  court,  or  for 
disobedience  to  Its  process,  or  other  mandate;   or  ta 
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remit  or  discharge  a  recognisance,  taken  In  its  eoontv, 
for  the  appearance  of  a  person  in  another  conntT-.  f  n 
the  latter  case,  the  power  of  remitting  or  diechai^ng 
the  recognizance  is  rested  in  the  county  court  of  the 
county,  in  which  the  person  is  hound  to  appear. 

SB.  8.  480,138.  aniM. 

§  362.  Notice  of  application,  etc. ;  coats  to  be  paid 
on  remission.  —  An  application  for  an  order,  as  pre- 
scribed in  the  last  section  but  one,  cannot  be  beaxd, 
until  such  notice  thereof  as  the  court  deems  reasonable, 
has  been  given  to  the  district-attorney  of  the  county, 
and  until  he  has  had  an  opportunity  to  examine  the 
matter,  and  prepare  to  resist  the  application.  And  apoa 
granting  such  an  order,  the  court  must  always  impose, 
as  a  ccindition  thereof,  the  payment  of  the  costs  and  ok- 
penses,  if  any,  incurred  in  an  action  or  special  proceed- 
ing for  the  collection  of  the  fine,  or  the  penalty  of  the 
recognizance. 

Id.,  H  S9  and  41. 

§  363.  Fines  imposed  by  Jaaticea  of  the  peace ;  hoir 
remitted.  —  Where  a  person  has  been  flncnl  by  a  court 
of  special  sessions,  or  by  a  justice  of  the  peace,  upon  a 
conviction  for  an  offence,  and  has  been  committed  to 
jail  for  non-payment  of  the  fine,  the  county  court  of  the 
county  may  make  an  order,  remitting  the  fine,  wholly 
or  partly,  and  discharging  him  from  his  imprisonment. 
The  power  conferred  by  tnis  section  must  be  exercised 
in  the  manner  prescribed,  and  subject  to  the  proyisions 
contained,  in  the  last  three  sections. 

Id.,  142. 

§  364.  Who  may  make  orders.  —  In  an  action  or 
special  proceeding  in  a  county  court,  an  order  may  be  . 
made  without  notice,  or  an  order  to  stay  proceedings 
may  be  made  upon  notice,  by  a  justice  of  the  supreme 
court,  or  by  the  county  judge  of  the  county  where  the 
attorney  for  the  applicant  resides,  in  a  case  where  the 
county  judge,  in  whose  court  the  action  or  special  pro- 
ceeding is  brought,  may  make  the  same,  out  of  court ; 
and  with  like  effect. 

8«e  L.  1847,  ch.  880,  I  34  ;  also  {  277.  ante. 

§  366.  [Amended,  1877.]  County  court  when  open; 
terms  thereof — The  county  court  is  always  open  for 
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the  tranflactlon  of  any  basineBS,  for  which  notice  is  not 
required  to  be  given  to  an  adverae  party,  except  where 
it  is  specialiv  prescribed  by  law,  that  the  bnsinesa  mast 
be  done  at  a  stated  term.  The  county  jndge  must, 
from  time  to  time,  appoint  the  times  and  places  for 
holding'  terms  of  his  court.  At  least  two  terms,  for  the 
trial  of  issues  of  law  or  of  fact,  must  be  appointed  to 
be  held  in  each  jetiT.  Each  term  may  continue  as  long 
as  the  county  judge  deems  necessary.  The  county 
judge  may,  by  a  new  appointment,  change  the  day  ap- 
pointed for  holding  a  term,  or  appoint  one  or  more  addi- 
tional terms,  or  dispense  with  the  holding  of  a  term, 
without  affecting  any  other  term  or  terms  theretofore 
appointed  to  be  held.  Each  term  must  be  held  at  the 
place  designated  by  statute  for  that  purpose ;  except  that 
the  county  judge  may,  from  time  to  time,  adjourn  a 
term  to  any  place  within  the  county,  for  the  hearing 
and  decision  of  motions  and  appeals,  and  trials  and 
other  proceedings  without  a  jury  ;  and  may  appoint  aa 
many  terms  as  he  thinks  proper  to  be  held,  either  at 
the  court-house  or  elsewhere  in  the  county,  for  the  same 
purpose. 

See  Co.  Proc,  t  31.  and  L.  IS47.  ch.  470,  i>art  of  |  24.     Brown  •. 
gMll,  57  N.  T.  296;  LilUi  «.  COoaoer,  8  Hon,  282. 

§  356.  Notice  of  appointment  to  be  published.  — 
Each  appointment,  made  as  prescribed  in  the  last  sec- 
tion, must  be  filed  in  the  county  clerk's  office,  and  a 
eopy  thereof  published,  at  least  once  in  each  week,  for 
three  enccessive  weeks  before  a  term  is  held,  changed, 
or  dispensed  with,  by  virtue  thereof,  in  the  newspaper 
in  the  city  of  Albany,  in  which  legal  notices  are  required 
to  be  published,  and  also  in  at  least  one  newspaper,  pub- 
lished in  the  county,  and  aa  many  additional  newspa- 
pers, published  therein,  as  the  county  judge  prescribes 
The  expense  of  the  publication  is  a  county  charge. 

§  367.  Jurors,  how  drawn  and  notified.  —  Jurors  for 
the  terms  of  the  county  court,  at  which  issues  of  fact 
are  triable  by  jury,  and  of  the  court  of  sessions,  must 
be  drawn  and  notified  in  the  same  manner  as  for  a  term 
of  the  drcait  court. 

Id.,i8S. 

§368.  Stenograpiiflni  for  county  oomta.— The  board 
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of  Buperrisors  of  any  coontj,  except  KingB,  LiTingetoii, 
and  Monroe,  may  provide  for  the  employment  of  a  sten- 
ographer' for  the  ooanty  oonrt  and  court  of  aeeidons 
thereof,  and  must  fix  his  compensation,  and  provide  for 
the  payment  thereof,  in  the  same  manner  as  other 
county  expenses  are  paid. 

L.  IBM,  eh.  ess.  1 1. 

g  369.  [Amended,  1877.]  Stenographer  for  coanty 
court  and  sessions  in  Kings  oonnty.  —  The  ooanty  j  adge 
of  the  coanty  of  KingH,  from  time  to  time,  must  appoint, 
and  may  at  pleasure  remove,  a  stenographer,  to  he  at- 
tached to  the  county  court  and  the  court  of  sessions  of 
the  county  of  Kings  ;  who  is  entitled  to  a  salary,  fixed 
and  to  be  paid  as  prescribed  by  law.  He  must  attend 
each  trial  of  an  issue  of  fact  in  the  county  court  or 
court  of  sessions.  The  stenographer,  appointed  as  pre- 
scribed in  this  section,  may,  with  the  consent  of  the 
county  judge,  appoint  an  assistant  stenographer,  to  aid 
him  in  the  discharge  of  his  duties,  whose  compensation 
shall  be  paid  by  the  stenographer,  and  is  not  a  oountj 
charge. 

L.  1867,  ch.  271,  parU  of  H  1«  2  and  S. 

§  360.  [Added,  1877.]  Xnterpreter  for  county  oouit| 
etc.,  in  Stings  ooanty. — The  coanty  judge  and  the 
surrogate  of  the  county  of  Kings,  from  time  to  time, 
mast  appoint,  and  may  at  pleasure  remove,  an  interpre- 
ter, to  be  attached  to  the  coanty  court,  the  court  of  ses- 
sions, and  the  surrogate's  court  of  the  coanty  of  Kincs. 
Before  entering  upon  the  discharge  of  his  duties,  he 
must  file  in  the  county  clerk's  office  the  constitutional 
oath  of  office,  and  an  additional  oath,  which  may  be  in- 
corporated into  the  constitutioual  oath,  to  the  effect 
that  he  will  fully  and  correctly  interpret  and  translate 
each  question  propounded  to  a  witness,  and  each  answer 
thereto. 

L.  1(176.  ch.  ass. 

^  361.  [Amended,  1878.]  Stenographers  for  certafa 
county  courts.  —  The  judge  holding  or  presiding  at  a 
term  of  the  county  court  or  court  of  sessions,  in  either 
of  the  counties  of  Livingston,  Niagara  or  Monroe,  where 
issues  of  fact  are  triable,  may  emplov  a  stenographer  to 
take  stenographic  notes  upon  trials  tliereat,  who  is  enti- 
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tied  to  a  oompensatioii,  to  be  certified  by  the  judge,  not 
exceeding  ten  dollara  for  each  day*8  attendance,  at  the 
reqaeat  of  the  judge.  The  stenographer's  compensation 
I0  a  charge  upon  the  connty ,  and,  in  the  counties  of  Liv- 
ingston and  Niagara  must  be  audited,  allowed  and  paid 
as  other  county  charges ;  and  in  the  county  of  Monroe 
most  be  paid  by  the  county  treasurer  on  an  order  of  the 
oonrt,  granted  on  the  affidavit  of  the  stenographer  and 
the  certificate  of  the  judge,  that  the  services  were  ren* 
dered. 
8ML.ISI8feGh.SB. 
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CHAPTER  IV. 

LIMITATION  OF   THE   TIME  OP  ENFORCING  A 
CIVIL  REMEDY. 

TITLE    I.  — Actions  fob  thb  bbootbrt  of  vkais 

PROPERTY. 

TITLE  II.  —  Actions  othbr  than  fob  tbx  bbooybst 
OF  rbal  fropbrtt. 

TITLE  III.  — Gbnbbal  froyisions. 


TITLE  L 
Actions  for  the  recovery  of  real  propertif. 

Sia  36L  Whan  the  people  will  not  me. 
868.  Action  by  grantee  from  the  State. 
364.  Action  after  annnlllng  lettera  patent. 
a6A,  S66.  Seisin  within  twenty  yean,  when  aeoeaiaiy,  ete. 
367.  Action  after  entry. 

868.  Possession,  when  presumed;  oecmpaOoD  pnmmmA  to  he  «ii- 

der  legal  title. 

869.  Adrerse  possession  nnder  wrttten  Instroment  or  JodgmoBt. 

870.  Id. ;  what  constitutes  It. 

871.  Adverse  possession  underdalmoftltle  not  written. 
zn.  Id.:  whatoonstltuteelt. 

878.  Relation  of  landlord  and  tenant,  aa  aflbctiiic  adTone  poiseo 

slon. 
874.  Right  not  aflbcted  by  deioentoaat. 
376.  Certain  disabilities  excluded  from  time  to  commenoe  action. 

§  362.  When  the  people  will  not  rae.  —  The  people 
of  *the  State  will  not  sue  a  person  for  or  with  respect  to 
real  property,  or  the  issues  or  profits  thereof,  by  reason 
of  the  right  or  title  of  the  people  to  the  same,  unless 
either : 

1.  The  cause  of  action  accrued  within  forty  years  be> 
fore  the  action  is  commenced ;  or, 

2.  The  people,  or  those  from  whom  they  claim,  have 

received  the  rents  and  profits  of  the  real  property,  or  of 

some  part  thereof,  within  the  same  period  of  time. 

Co.  Proc. ,  1 76,  am*d.  People  e.  Yan  Rensselaer,  8  Barb.  186 ;  Poople  e. 
LlTlttgston.  Id.  864;  People  e.  Arnold.  4  N.  T.  608;  Pooplo  o.  QmmU 
18  Johns.  »7;  United  Statea  v.  White.  S  HIU,  9$i  Paopto  «.  TiUBlty 
Ohurch,  88  N.  T.  44. 
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§  363.  AottoD  hf  grantee  from  the  State.  — An  ac- 
tion ehsll  not  be  brought  for  or  with  respect  to  real 
propertj,  by  a  person  claiming  by  yirtae  of  letters 
patent  or  a  grant,  from  the  people  of  the  State,  nnless 
it  might  have  been  maintained  bj  the  people,  as  pre- 
scribed in  this  title,  if  the  patent  or  grant  liad  not  been 
issaed  or  made. 

Co.  Proe.,i7«. 

§  364L  Action  after  ammllfag  letters  patent. — 
Where  letters  patent  or  a  grant  of  real  property,  issaed 
or  made  by  the  people  of  the  State,  are  declared  void 
by  the  determination  of  a  competent  court,  rendered 
apon  an  allegation  of  a  fraadalent  saggestion  or  con- 
cealment»  or  of  a  forfeiture,  or  mistake,  or  ignorance  of 
a  material  fact,  or  wrongful  detaining,  or  defective 
title ;  an  action  of  ejectment,  to  recover  the  premises  in 
question,  may  be  commenced,  either  by  the  people,  or 
by  a  sabsequent  patentee  or  grantee  of  the  same  premi- 
ses, his  heirs,  or  assigns,  within  twentv  years  after  the 
determination  is  made ;  but  not  after  that  i>erlod. 

g  365.  Seizin  within  twenty  years,  when  necessary, 

•to.  —  An  action  to  recover  real  property,  or  the  posses- 
sion thereof,  cannot  be  maintained  by  a  party,  other 
than  the  people,  unless  the  plaintiff,  nis  ancestor,  pre- 
decessor, or  grantor,  was  seized  or  possessed  of  the 
premises  in  question,  within  twenty  years  before  the 
oonunencement  of  the  action. 

I(L,  1 78.  Miner  «.  Baeknun,  90  K.  T.  3S7 ;  Hubbell  v.  Sfbley.  Id.  466; 
Depew  V.  Dewej,  46  How.  441 ;  ICarrln  «.  Lewis,  61  Barb.  49. 

§  366.  The  same.  —  A  defence  or  counterclaim, 
founded  upon  the  title  to  real  property,  or  to  rents  or 
services  out  of  the  same,  is  not  effectnal,  unless  tlie 
person  making  it,  or  under  whose  title  it  is  made,  or  his 
ancestor,  predecessor,  or  grantor,  was  seized  or  pos- 
sessed of  tne  premises  in  question,  within  twenty  years 
before  the  committing  of  the  act,  with  respect  to  which 
it  is  made. 

Oo.  Proc  i  79.  amM.    Tyler  «.  Heidora.  46  Barbb  468. 

%  367.  Action  after  entry.~An  entry  upon  real  prop- 
er^ is  not  sufficient  or  valid  as  a  daim,  nnless  an  action 
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ia  commenced  thereapoa,  within  one  yetf  after  the 
making  thereof » and  within  twentr  yean  after  the  time, 
when  the  right  to  make  it  deeoended  or  accmed. 
Oo.  Pr<ra.,|80. 

§  368.  Poiaession,  when  presnined  i  oocapatlon  pre- 
sumed to  be  under  legal  title. —  In  an  action  to  recover 
real  property,  or  the  possession  thereof,  the  person  who 
establishes  a  legal  title  to  the  premises  ia  presumed  to 
have  been  possessed  thereof,  within  the  time  required 
bj  law ;  and  the  occupation  of  the  premises,  by  another 
person,  is  deemed  to  nave  been  under  and  in  subordi- 
nation to  the  legal  title,  unless  the  premises  have  been 
held  and  possessed  adversely  to  the  legal  title,  for 
twenty  years  before  the  commencement  of  the  action. 

Id..  1 81.  See  Wood  v.  Squires,  3  T.  *  0.  4«8;  a.  o.,  1  Bmi,  481;  B<Mft 
V.  Sedgwick,  85  Barb.  314. 

§  369.  Adveraepossession  under  written  inatmmanft 
or  Judgment.  —  Where  the  occupant,  or  those  under 
whom  he  claims,  entered  into  the  possession  of  the 
premises,  under  claim  of  title,  exclusive  of  any  other 
right,  founding  the  claim  upon  a  written  instrument,  as 
being  a  conveyance  of  the  premiaea  in  question,  or 
upon  the  decree  or  judgment  of  a  competent  court ;  and 
there  has  been  a  continued  occupation  and  possession  of 
the  premises,  included  in  the  instrument,  decree,  or 
judgment,  or  of  some  part  thereof,  for  twenty  years, 
under  the  same  claim;  the  premises  so  included  are 
deemed  to  have  been  held  adversely :  except  that  where 
they  consist  of  a  tract,  divided  into  lots,  the  possession 
of  one  lot  la  not  deemed  a  possession  of  any  other  lot. 

Id.,  182.  Becker  v.  Tan  Talkenbargh,  29  Barb.  319;  Htlton  v.  Ben- 
der. 2  Hun,  1. 

g  370.  Id.;  what  oonatltatea  it.  —  For  the  purpose  of 
constituting  an  adverse  possession,  by  a  person  claim- 
ing a  title,  founded  upon  a  written  instrument,  or  a 
judgment  or  decree,  land  is  deemed  to  have  been  pos- 
sessed and  occupied  in  either  of  the  following  cases : 

1.  Where  it  has  been  usually  cultivated  or  imp 
proved. 

2.  Where  it  has  been  protected  by  a  aubstantlal  In- 
dosore. 

8.  Where,  although  not  indoaed,  it  haa  been  uaed  Ibr 
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die  sapplj  of  f ael,  or  of  fendnr  timber,  either  for  the 

pnrposee  of  husbandly,  or  for  toe  ordinaiy  nee  of  the 

oocapant. 

Where  a  known  farm  or  a  single  lot  baa  been  partly 

improved,  the  portion  of  the  farm  or  lot  tliat  has  been 

left  not  cleared,  or  not  incloeed,  aeoording  to  the  usual 

course  and  custom  of  the  adjoining  country,  is  deemed 

to  have  been  occupied  for  the  same  length  of  time,  as 

the  part  improved  and  cultivated. 

Co.  Proc.  I  S3.  un*d.  Maoro  v.  Merchant,  26  Barb.  383;  •.  c..»  N. 
T.  lu;  Bedell  «.  Shaw.  M  Id.  •!<;  Sands  r.  HoehM,  93  ld.2»;  HUton  e. 
Beo^r,  2  Hnn,  1;  Wbeeler  v.  SfrinoULM  N.  f.  2Tli  Boblnaone.  Phil- 
llpa,  56  Id.  ff34;  Cramer  v.  Benton,  4  Lana.  291;  Becker  v.  Tan  Valkeo- 
borsh.  29  Barh.  S19. 

^  371.  Advene  possesirion  under  claim,  of  title  not 
written. —  Where  there  has  been  an  actual  continued 
oecapation  of  premises,  under  a  daim  of  title,  exclusive 
of  any  other  right,  but  not  founded  upon  a  written 
instrament,  or  a  judgment  or  decree,  the  premises  so 
aetaally  occupied,  and  no  others,  are  deemed  to  have 
been  held  adversely. 

Id.,  I  M.    Becker  v.  Tan  Talkenhargh.  siipn. 

g  372.  Id.;  what  oosstltates  ft.  —  For  the  purpose  of 
oonstitating  an  adverse  possession,  by  a  person  claiming 
title,  not  founded  upon  a  written  instrument,  or  a  judg- 
ment or  decree,  land  is  deemed  to  have  been  possessed 
and  occupied  in  either  of  the  following  cases,  and  no 
others : 

1.  Where  it  has  been  protected  by  a  substantial  in- 
closure. 

3.  Where  it  has  been  usually  cultivated  or  improved. 

Id.. 1 8ft.  Becker*.  TanTaIkenlraish,n|pim:  MlUerv.  Garlock.  6  Barb. 
U8:  Umaan  «.  Merchant.  28  IT.  T.  10;  llooimie  *.  Tlce,41  Barb.  191 ; 
BedeD  «.  Slunr^  N.  T.  46:  Sanda  *.  Hufbea,  68  KL  2B6;  Wheeler  v. 
Splaote,  M  td.  97;  UUton  «.  Bender,  2  Hon,  1;  Bocden  *.  Smithalde.  5 
mTim? Bevyr  v.  Schaefer,  U  N.  T.  M6. 

S  373.  Balatlon  of  landlord  and  tenant,  as  affecting 
advene  possession.  —  Where  the  relation  of  landlord 
and  tenant  has  existed  between  any  persons,  the  pos- 
session of  the  tenant  is  deemed  the  possession  of  the 
landlord,  until  the  expiration  of  twenty  vears  after  the 
termination  of  the  tenancy ;  or,  where  there  has  been 
no  written  lease,  until  the  expiration  of  twenty  years 
after  the  last  payment  of  rent ;  notwiihsUnding  that 
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the  tenant  has  aoqaired  another  title,  or  haa  claimed  to 
hold  adversely  to  his  landlord.  But  thia  presomption 
ahall  not  be  made,  after  the  periods  prescribed  in  thia 
section. 


Co.  Proc.,186.    Tompkins  v.  Snow,  63  Barb.  529;   Hilton  v.  B« 
der,  4  T.  A  c.  270;  s.  c,  2  Han,  1 ;  Tyler  v.  Heldorn,  46  Barb.  441. 

§  374.  Right  not  affected  by  descent  cast  —  The 
right  of  a  person  to  the  possession  of  real  property  is 
not  impaired  or  affected,  by  a  descent  being  cast,  in  con- 
sequence of  the  death  of  a  person  in  possession  of  the 
property. 

Id..  I  87. 

§  376.  Oertain  diaabiUtiea  excluded  from  time  to 
commence  action.  —  If  a  person,  who  might  maintain 
an  action  to  recover  real  property,  or  the  possession 
thereof,  or  make  an  entry,  or  interpose  a  defenoe  or 
counterclaim,  founded  on  the  title  to  real  property,  or 
to  rents  or  services  out  of  the  same,  is,  when  his  title 
first  descends,  or  his  cause  of  action  or  right  of  entry 
first  accrues,  either : 

1.  Within  the  age  of  twenty-one  years;  or, 

2.  Insane ;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution 
upon  conviction  of  a  criminal  offence,  for  a  term  less 
than  for  life ; 

The  time  of  such  a  disability  is  not  a  part  of  the  time, 
limited  in  this  title,  for  commencing  the  action,  or  mak- 
ing the  entry,  or  interposing  the  defence  or  counter 
claim ;  except  that  the  time  so  limited  cannot  be  ex- 
tended more  than  ten  years,  after  the  disability  ceases, 
or  after  the  death  of  the  person  so  disabled. 

Id  ,J  88.  Halser  v.  Held,  4  Hun,  777 :  Fogal  v.  Plrro,  10  Bo5w. 
100 ;  Tyler  t>.  Ileldom.  46  Barb.  441 ;  Sanford  v.  Sanford,  2  Hun,  V4 ; 
s.  c.,4T.  ft  C.  686;  affirmed. 62  N.  Y.  563;  Bucklln  v.  Bucklln.  I  Keyea, 
141:  Wood  V.  Riker.  1  Pal.  616;  Moore  v.  Erwln,  4  Wend.  68;  Golden 
V.  Moore,  13  Johns.  513;  Fleming  v.  Qrlswold,  3  Hill,  85;  Becker  v. 
Van  Yalkenburgh,  29  Barb.  S19;  Bunt  v.  Ransom,  10  Johns.  407: 
Swartwout  v.  Johnson,'6  Cow.  74;  Roosevelt  v.  Wheat,  18  Johns.  40; 
Bradstreet  v.  Olarke,  12  Wend.  602;  Ctorson  v.  Cairns.  20  Johns.  901. 
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TITLE  II. 
Aetian*  aih&r  than  far  the  recovery  of  real  property. 

Bma.  376.  WlientttlBficCtonorjailiniientpresamatL 

377.  ^Siect  of  reCorn  of  ezecatlon. 

378.  How  presQmptlon  raised. 

379.  Llmlutton  or  action  to  redeem  tnm  a  mortirase. 
38D.  Other  periods  of  llmfUtloii. 

381.  Within  twenty  years. 
3Si.  Wttbln  six  years. 

383.  Iflthlu  three  years. 

384.  Within  two  years. 
30.  Wlihin  one  year. 

366.  When  cause  of  action  accmca  on  a  cnrrent  aoooaot. 

387.  Action  ft>r  penalty,  etc,  hy  any  person  who  will  sae. 

3^.  Actions  not  before  provMed  for. 

8N9.  ActloQs  by  the  people  snblect  to  the  tame  Ilmltatioiii. 

990.  Actions  against  a  non-resident,  upon  a  demand  tarred  liy  Om 
law  of  his  residence. 

an.  When  penon  lUble,  etc.,  dies  wlthoat  the  State. 

9BL  Canee  of  action  accmlns  between  the  death  of  a  testator  or  In- 
testate, and  the  icrant  of  letters. 

aas.  No  limitation  of  action  on  bank  notes,  etc. 

3M.  Action  apainst  directors,  etc.,  of  tanks. 

395.  Acknowledgment  or  new  promise  must  ta  In  writing. 

386.  Ksceptlons,  as  to  persons  under  dlaablllUes. 

307.  Defence  or  counterclaim. 

§  376.  [Amended,  1877.]  When  aatUifiiction  of  Jadg- 
ment  presumed.  —  A  final  j  udgment  or  decree  for  a  sam 
of  money,  or  directing  the  payment  of  a  sam  of  money, 
heretofore  rendered  in  a  surrogate'ti  court  of  the  State, 
or  heretofore  or  hereafter  rendered,  in  a  court  of  record 
within  the  United  States,  or  elsewhere,  is  presumed  to 
be  paid  and  satisfied,  after  the  expiration  of  twenty 
years  from  the  time,  when  the  party  recovering  it  was 
first  entitled  to  a  mandate  to  enforce  it.  This  presump- 
tion is  conclusive;  except  as  against  a  person,  who, 
within  twenty  years  from  that  time,  makes  a  payment 
or  acknowledges  an  indebtedness  of  some  part  of  the 
amount  recovered  by  the  judgment  or  decree;  or  his 
heir  or  personal  representative ;  or  a  per»on  whom  he 
otlierwise  represents.  Such  an  acknowledgment  must 
be  in  writing,  and  signed  by  the  person  to  be  charged 
thereby. 

Substitute  for  I  m,  Co.  Proc,  framed  fh>m  2  R  8^  301, 1 47.  Henderson 
v.CaIrs,  14  B«i1>.  13 ;  Waddell «.  Klmendorf,  10  S,  T.  170 ;  DeUran  v.  Flo- 
rence, 9  Abb.  277;  Johnson  v.  Attany,  etc.,  B.  B.  Co.,M  N.  T.  4U; 
Menttt  V.  Sawyer.  6  T.  *  0. 160 ;  MlUer  «.  Brenham,  7  Hun,  330. 


§  377.  Bfbot  of  rotom  of  exeootion.  —  If  the  proof 
of  payment,  nnder  the  last  section,  consists  of  the  re- 
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tarn  of  an  execation  partly  satiBfied,  the  adTerse  {Murty 
may  show,  in  fall  aroidance  of  the  effect  thereof,  that 
the  alleged  partial  Batisfaction  did  not  proceed  fiom  a 
payment  made,  or  a  sale  of  property  cUdmed,  by  htm, 
or  by  a  person  whom  he  represents. 
New.    Hendenon  «.  Galrns,  14  Barb.  IS. 

§  378.  How  presumption  raised.  —  A  person  may 
avail  himself  of  the  presumption  created  by  the  last 
section  bat  one,  ander  an  allegation  that  the  action  was 
not  commenced,  or  that  the  proceeding  was  not  taken, 
within  the  time  therein  limited. 
flee  I41S,  poet,  and  Fisher  v.  Mayor.  A  T.  A  C.  100  ;  •.  o.,  S  Hon. 608^ 

§  379.  Limitation  of  action  to  redeem  ficom  a  moct- 
gage. — An  action  to  redeem  real  property  from  a  mort- 
gage, with  or  withoat  an  accoant  of  rents  and  profits, 
may  be  maintained  by  the  mortgagor,  or  those  cluming 
under  him,  against  the  mortgagee  m  possession,  or  thoae 
claiming  ander  him,  unless  he  or  they  have  oontina- 
oasly  maintained  an  adverse  possession  of  the  mort- 
gaged premises,  for  twenty  years  after  the  breach  of  t 
condition  of  the  mortgage,  or  the  non-fulfilment  of  a 
covenant  therein  con  tamed. 

New.  Supersedes  Miner  v.  Beeknian,  flO  N.  T.  337 ;  HabteU  «.  SitaHf, 
Id.  46ft.  Bee  Moore  v.  Cabto.  1  Johns.  Ch.  88ft;  Demareat  v.  Wjnkoop^ 
S  id.  U9 :  SIM  V.  ManhatUQ  Go. .  1  Paige,  48. 

§  380.  Other  periods  of  limitatioii.— The  following 
actions  must  be  commenced  within  the  following  peri* 
ods,  after  the  cause  of  action  has  accrued. 

Oo.  Proc,  part  of  1 74,  and  { 68. 

§  381.  [Amended,  1877.]  Within  twmfty  yean.— 

Within  twenty  years : 

An  action  apon  a  sealed  instrument. 

But  where  the  action  is  brought  for  breach  of  a  oor- 
enant  of  seisin,  or  against  incumbrances,  the  cause  of 
action  is,  for  the  purposes  of  this  section  only,  deemed 
to  have  accrued  upon  an  eviction,  and  not  before. 

Id.,  part  of  I  90.     Peters  «.  Delaplatne,  49  N.  T.  80ii  MoOottW  e. 

fewence,  4  Han.  107;  Taft  v.  Wright,  2  T.  *  C.  614;  Feok  «.  Scheacft^t 
in,  073. 

8  382.  [Amended,  1877,  oh.  416  and  422.]  Wiftte 
■Iz  years.  —  Within  six  years: 
1.  An  action  upon  a  contract  obligation  or  liafaUitf, 
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expraw  or  implied ;  except  a  judgment  or  sealed  inBtni- 

2.  An  action  to  reoover  upon  a  liabilitj  created  by 
statute ;  except  a  penalty  or  forfeiture. 

8.  An  action  to  recover  damages  for  aa  injury  to  prop- 
erty, or  a  personal  injury ;  except  in  a  case  where  a  dif- 
ferent i>eriod  is  expressly  presmbed  in  this  cliapter.(2) 

4.  An  action  to  recover  a  chattel. 

5.  An  action  to  procure  a  judgment,  other  than  for  a 
Bom  of  money,  on  the  ground  of  fraud,  in  a  case  which, 
on  the  thirty-first  day  of  December,  1846,  was  cognizable 
hj  the  court  of  chancery.  The  cause  of  action,  in  such 
a  case,  is  not  deemed  to  have  accrued,  antil  the  dis- 
covery, by  the  plaintiff,  or  the  person  under  whom  he 
daima,  of  the  facts  constituting  the  fraud.(8) 

6.  An  action  to  establish  a  will.  Where  the  will  has 
been  lost,  concealed,  or  destroyed,  the  cause  of  action 
is  not  deemed  to  have  accrued,  until  the  discovery,  by 
the  plaintiff,  or  the  person  under  whom  he  claims,  of 
the  facts  apon  which  its  validity  depends. 

7.  An  action  upon  a  judgment  or  decree,  rendered  in 
a  court  not  of  record,  except  a  decree  heretofore  ren- 
dered in  a  surrogate's  court  of  the  State.  The  cause  of 
action,  in  such  a  case,  is  deemed  to  have  accrued,  when 
final  judgment  was  rendered.(4) 

See  Co.  Proc..  i  91.  (1)  Woodruff  v.  Moore,  8  Barb.  171 ;  Davlf  v, 
Gorton.  16  M.  Y.  206:  Borst  v.  Corey,  15  Id.  00ft;  Rider  v.  Unton  Kub- 
kcrCa.,  5  Bosw.  8ft;  SmUhv.  YeUe,  flO  N.  Y.  lOA;  Aibro  «.  Flguera, 
U.  «Si;  Sands  v.  Llllentbal.  M  Id.  Ml ;  Jones  v.  Barlow.  «2  id.  303.  (^ 
Kelser  V.  Griswold.  ft  Barb.  43ft;  Brace  «.  Tllaon,  2ft  N.  T.  194;  Priest  v. 
Hwtoon  Blrer  R.  R.  Co..  10  Abb.  M.  8.  flO;  Roberta  «.  Beniell.  1ft  Id.  177. 
(S)Taft«.  Wnjcht.47  How.  1;  Gates  v.  Andrew^  S7  N.  Y.  «ft7;  Prin- 
Aev.  Bererldge,  7  Luis.  2aft;  Srickson  v.  Qalnn,  «7  N.  Y.  410.  (4)  Ses 
Deiavan  v.  Florence,  9  Abb.  Xn ;  Conger  «.  Vandowater.  1  Abb.  N.  S. 
US. 

§  383.    [AmendAdy  1877.]  Within  thzva  yMn.— 

Within  three  years : 

1.  An  action  against  a  sheriff,  coroner,  constable,  or 
other  officer,  for  the  non-payment  of  money  collected 
upon  an  ezecution.(l) 

2.  An  action  against  a  eonstable,  upon  any  other  lia- 
bility incurred  by  him,  by  doing  an  act  in  his  official 
capacity,  or  by  the  omission  of  an  official  duty ;  except 
an  escape. 

8.  An  action  npon  a  statute,  for  a  penalty  or  for> 
leitore,  where  the  action  is  given  to  the  person  ag- 
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grieved,  or  to  that  person  and  the  people  of  the  State  ; 
except  where  the  statute  imposing  it  prescribes  a  diflRBr- 
ent  limitation.(3) 

4.  An  action  against  an  executor,  administrator,  or  re- 
ceiver, or  against  the  trustee  of  an  insolvent  debtor, 
appointed,  as  prescribed  by  law,  in  a  special  proceeding 
instituted  in  a  court  or  before  a  judge,  brought  to  re« 
cover  a  chattel,  or  damages  for  taking,  detaining,  or  in- 
juring personal  property,  by  the  defendant,  or  the  per- 
son miom  he  rep  resents.  (3) 

6.  An  action  to  recover  damages  for  a  personal  injary, 
resulting  from  negligence. 

8ab*tltute  for  Oo.  Proc,  |  92.  (1)  See  post,|  385;  Elliot  r.  Cronfe, 
13  WeDd.  35:  DaTf  «.  Field.  1  Abb.  Ot.  App.  490;  i.  c,  2  Keren,  »^ 
Peek  V.  Hurlbart, 46  Barb.  &fl9.  (3)  MercbauU'  Bank  v.  Blls.^,  35  N.  tT 
413;  Wilcox  «.  Fitch,  20  Johns.  472;  Langdon  r.  Fire  Department,  17 
Wend.  234;  Fowler  v.  Van  Surdam,  1  Den.  6A7:  Nimmoiia  v.  Tappan, 
2  8w.  652.  (3)  HarUlander  v,  Thompson,  5  Hud,  348:  Carroll  v.  Car- 
roll, 11  Barb.  293;  McCartee  v.  Camel.  I  Barb.  Ch.  456:  Smith  r.  Bem- 
Ington,  42  Barb.  75. 

§  384.  Within  two  years.  —  Within  two  jears  : 

1.  An  action  to  recover  damages  for  libel,  ulauder,  as- 
sault, battery,  or  false  imprisonment. 

2.  An  action  upon  a  statute,  for  a  forfeiture  or  pen- 
alty to  the  people  of  the  State. 

Co.  Proc.,  I  9S,  amM.  Priest  v.  Hadson  B.  R.  B.  Co..  10  Abb.  N. 
8.  60;  s.  C,  40  How.  496. 

§  386.  Within  one  year.  —  Within  one  year : 
1.  An  action  against  a  sheriff  or  coroner,  upon  a  lia- 
bility incurred  by  him,  by  doing  an  act  in  his  official 
capacity,  or  by  the  omission  of  an  official  duty  ;  except 
the  non-payment  of  money  collected  upon  an  execu- 
tion (1) 

3.  An  action  against  any  other  officer,  for  the  escape 

of  a  prisoner,  arrested  or  imprisoned  by  virtue  of  a  diril 

mandate  .(2) 

SnbstUate  for  Co.  Proc^  I  94.  (1)  Morris  «.  Tan  Toast,  19  Wend. 
988:  Van  Tassel  v.  Tan  Tauel,  31  Barb.  439;  Dennltoii  v.  Plumb.  U 
Id.  69:  Peck  v,  Haribart,  46  Id.  559;  Cammlngs  o.  Brown,  43  N.  Y.  514; 
Sapenrtsors  v.  Walter,  4  Hun.  87:  People  v.  8chajler.4  N.  Y.  173; 
BowiM  V.  0*BrieD,  5  Daly,  474.    (d)  Boe  v.  Beakea,  7  Wend.  459. 

§  386.  When  cause  of  action  aoornes  on  a  current 
account  —  In  an  action  brought  to  recover  a  balauce 
due  upon  a  mutual,  open,  and  current  aocount,  where 
there  nave  been  reciprocal  demands  between  the  par- 
ties, the  cause  of  action  is  deemed  to  have  accrued  from 
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tlie  Ume  of  the  Imst  item,  proved  in  the  account  oc 

either  side. 

Gi>.Pr9c|9Si.  PBrrtiie*.HoCcbkf«,3T.*CS?O;afflnn«dfl0N.T.«M; 
Bon  r.  Bon.  6  Han,  80;  Helms  «.  Otis,  6  Lftiw.  137 ;  Smtth  v.  Telia.  60  H. 
T.  1M:  Albro  «.  Flgnen,  Id.  6S0 ;  Green  «.  Dlst>ro«r,  7  Lans.  381  -.Smith 
■L  Sfan,  a»  N.  T.  Sopr.  488;  Peck  «.  U.  &,  ate..  Mall  Ship  Co.,  8 
S:  Qreeo  9.  Ames,  14  k.  T.  235. 


§  387.  ActJon  for  penalty,  0to^  by  any  penon  who 
will  aoe^  —  An  action  apon  a  sutate  for  a  penaltj  or 
forfeiture,  given  wholly  or  partlj  to  anj  person  who 
iriU  proeecate  for  the  same,  must  becommenoed  within 
one  jear  after  the  oommiseion  of  the  offence  ;  and  if  the 
action  is  not  commenced  within  the  year  by  a  private 
peraon,  it  may  be  commenced  witliin  two  years  there- 
after, in  belialf  of  the  people  of  the  State,  by  the  attor- 
ney-genera), or  the  district^attorney  of  the  county  where 
the  offence  was  committed. 

Id..|88L 

§  388*  Jkottona  not  heifoxe  pttyv Ided  for*  —  An  action, 
the  limitatioa  of  which  is  not  specially  prescribed  in 
this  or  the  last  title,  must  be  commenced  within  ten 
jear«  after  the  caose  of  action  aceraes. 

Id..  1 87.  and  BverlU  v.  BTeTHt,41  Barb.  38ft:  Habbell  v.  SIbler.  00  N. 
T.  48d:  Miner  v.  Baekman.  14  Abb.  N.  S.  Ij  Feters  v,  DeUpialne,49  N. 
T.  362:  McCotier  v.  Lawrence.  4  Hnn,  107 :  Taft  v,  Wright.  2  T.  A  C.  614 : 
HnbUsUv.  MedbaiT,U  N.  T.  683;  McTeafna  «.  Omit  r,  38  N.  T.  Supr. 
208;    Sallsbonr  V.  Mom.  7  Laos.  368;  Dapaw «.  I>ewe7, 2  T.  A  0. 618. 

§  389.  Actions  by  the  people  snl^eot  to  the  same 
]imttationa.~The  limitations,  prescribed  in  this  title, 
apply  alike  to  actions  brought  in  the  name  of  the  peo- 
ple of  the  State,  or  for  their  benefit,  and  to  actions  by 
private  persons. 

Id.,  198. 

§  390l  Action  against  a  non-resident,  npon  a  demand 
barred  by  the  law  of  his  residence.  —  Where  a  cause 
of  action,  which  does  not  involve  the  title  to  or  posses- 
sion of  real  property  within  the  State,  accrues  against 
a  person,  who  is  not  then  a  resident  of  the  State,  an  ac- 
tion cannot  l>e  brought  thereon  in  a  court  of  the  State, 
against  him  or  his  personal  representative,  after  the  ex- 
piration of  the  time,  limited,  by  the  laws  of  his  resi- 
dence, for  bringing  a  like  action,  except  by  a  resident 
of  the  State,  and  in  one  of  the  following  cases : 

1.  Where  the  cause  of  action  originally  accrued  In 
favor  of  a  resident  of  the  State.  ^        i 
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8.  Where,  before  the  expiration  of  the  time  eo  lim- 
ited, the  pereon,  in  whoso  favor  it  originally  accmed, 
was  or  beieame  a  reeident  of  the  State ;  or  the  cause  of 
action  was  assigned  to,  and  thereafter  continuouslj 
owned  by,  a  resident  of  the  State. 

Naw.  Mayer  v.  Friedman,  7  Han.  S18;  Hall  v.  RobblDfl,4  Lana.  46S| 
Otfpentler  v.  Xlntam,  6  Id.  06 ;  lUthbun  v.  Northern  Railway  Co.,  M  N. 
T.  656.  See  contra.  Baggies  v.  Keeler,  3  Johns.  3^3;  Olcott  «.  Tlosa  R. 
R.  Oo.. »)  N.  Y.  234;  Oans  v.  Frank,  36  Barb.  320;  Powarv.  Uathawmf, 
4S  Id.  214 ;  Toalandon  v.  Lachenmeyer.  6  Abb.  N.  S.  21d. 

g  391.  [Amended,  1877.1  When  pencil  Uahto,  etoi, 
dies  without  the  State.  —  if  a  person,  against  whom  a 
cause  of  action  exists,  dies  without  the  State,  the  time 
which  elapses  between  his  deatli,  and  the  expiration  of 
eighteen  months  after  the  issuing,  within  the  State,  of 
letters  testamentary  or  letters  of  administration,  is  not 
a  part  of  the  time  limited  for  the  commencement  of  an 
action  therefor,  against  his  executor  or  administrator. 
New.   Sea  Chriatophen  «.  Garr.  6  N.  T.  61. 

§  392.  [Amended,  1877.]  Oause  of  action  aooraing 
between  the  death  of  a  testator  or  intestate,  and  tlie 
grant  of  letters.  —  For  the  purpose  of  computing  the 
time,  within  which  an  action  must  be  commenced  in  a 
court  of  the  State,  by  an  executor  or  administrator,  to 
recover  personal  property,  taken  after  the  death  of  a 
testator  or  intestate,  and  l)efore  the  issuing  of  letters 
testamentary  or  letters  of  administration ;  or  to  reooTer 
damages  for  taking,  detaining,  or  injuring  personal 
property  within  the  same  period ;  the  letters  are  deemed 
to  have  been  issued,  within  six  years  after  the  deatli  of 
tlie  testator  or  intestate .  But  wliere  an  action  is  barred 
by  thifl  section,  any  of  the  next  of  kin,  legatees,  or 
creditors,  who,  at  the  time  of  the  transaction  upon 
which  it  might  have  been  founded,  was  within  the  age 
of  twenty-one  years,  or  insane,  or  imprisoned  on  a  crim- 
inal charge,  may,  within  five  years  after  the  cessation 
of  such  a  disability,  maintain  an  action  to  recover  dam- 
ages by  reason  thereof  :  in  which  he  may  recover  such 
sum,  or  the  value  of  such  property,  as  he  would  have 
received  upon  the  final  distribution  of  the  estate,  if  an 
action  had  been  seasonably  commenced  by  the  execu- 
tor  or  administrator. 

Maw.    Sanford  «.  Sanfbrd.  61  H.  T.  «»t  BoflkUa  •.  fMd,  »  Barb. 
atS  BoovU  V.  SoOTtU  46  Id.  617. 
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%  393.  If  o  Hmttotinin  of  aotkRn  on  bank  notM,  flflo.-* 
This  chapter  does  not  aflbet  an  action  to  enforce  the 
pajrment  of  a  bill,  note,  or  other  evidence  of  debt, 
iesned  by  a  moneyed  corporation,  or  iasaed  or  put  in 
circolation  as  money. 

Co.  Proc,  1 1». 

§  39^  [Amended,  1877.]  Action  against  directors, 
etoL,  of  banks.  —  This  chapter  does  not  affect  an  action 
a^^ainst  a  director  or  stockholder  of  a  moneyed  corpora- 
tion, or  banking  association,  to  recover  a  penalty  or  for- 
feiture imposed,  or  to  enforce  a  liability  created  by 
law ;  but  snch  an  action  must  be  bronght  within  three 
years  after  the  canse  of  action  has  accrued. 

Id..  I  i09.  am*d. 

§  396.  Acknowledgment  or  new  promise  must  be 
In  writing.  —  An  acknowledgment(l)  or  promise,(3)  con- 
tained in  a  writing,  signed  by  the  party  to  be  diarged 
thereby,  is  the  only  competent  evidence  of  a  new  or 
continaing  eontract,  whereby  to  take  a  case  oat  of  the 
operation  of  this  title.  But  this  section  does  not  alter 
the  effect  of  a  payment  of  principal  or  interest. (3) 

Id.,  I  IIOl  (1)  Hope  V.  Bofart,  1  Hilt  M3;  Torner  «.  Martin,  4 
Bob.  G61 ;  Berrtea  *.  Mayor,  id,  538;  Loomla  «.  Decker,  1  Pair.  IM: 
MeMamee  v.  Tennj,  41  Barb.  496;  Stuart  r.  Foater.  18  Abb.  80ft;  Com- 
mercial Ins.  Co.  V.  Brett,  44  Barb.  4^;  Bowe  v.  Tboropflou.  \5  Abb. 
Sn.  {*Z)  Chaee  «.  Hlcglno,  1  T.  ft  0.  229:  Halaej  e.  RetiT,  4  Hun,  m  ; 
Laafllii«  «.  Blalr.  43  N.  Y.  4«:  Wakemaa  «.  Sbenoan.  9  id.  86;  Blood- 
good  e.  Broen,  8  Id.  30.  (31  Smith  v.  Velle,60  M.  Y.  106;  Harper  c. 
Atrley,  53  Id.  442;  Mfiler  v.  Taleott,  M  Id.  114;  First  National  Bank  r. 
Ballon,  49  td.  ]5»;  Pitta  v.  Hvut,  6  Laos.  146;  Orabam  v.  Selover,  M 
Barb.  S13«,  Ktoh  v.  Klagara  Bank,  3  Hun,  481;  Smlib  tr.  Ryan,  39  N. 
T.  Sapr.  489;  Towoaend  v.  InRersoIl,  43  How.  276:  8.  c,  12  Abb.  N. 
B.  364;  Heath  v.  Orenell,  6!  Barb.  190;  Arnold  v.  Downing,  II  id.  5M; 
Berrtaa  v.  Mayor,  4  Bob.  638;  Van  Keuren  v.  Pannelee,  2  N.  Y.  623; 
Ban^  9.  Durvln,  22  Barb.  68;  Payne  v.  Slate,  89  Barb.  634;  Bruce  v. 
TOMm,  25  N.  T.  194. 

^  396.  Bzoeptions,  as  to  persons  under  disabilities. 
— If  a  person,  entitled  to  maintain  an  action  specified 
in  this  title,  except  for  a  penalty  or  forfeitare,  or  against 
a  sheriff  or  other  officer  for  an  escape,  is,  at  the  time 
when  the  cauae  of  action  accrues,  either : 

1.  Within  the  age  of  twenty-one  years ;  or^l) 

3.  Insane;  or,(2) 

8.  Imprisoned  on  a  criminal  charge,  or  in  execution 
upon  oonviction  of  a  criminal  offence,  for  a  term  less 
than  for  life ; 

The  time  of  sach  a  disability  is  not  a  part  of  the  time 
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limited  in  this  title  for  oommencing  the  action ;  except 

Uiat  the  time  so  limited  canDOt  be  extended  more  thaa 

five  years  hj  any  sach  disability,  except  infancy  ;  or» 

in  any  case,  more  tlian  one  year  after  the  dibnbility 

ceases. 

Co.  Proo.,  i  lOL  (1)  PheUa  v.  Douglass,  11  How.  IfiS.  (3)  S«a> 
roni  V.  8aiiA>ni,  4  T.   2  0.  686;  s.  c.  >  Han,  94;  alT^d,  62  N.  Y.  SOt. 

§  397.  Defence  or  counterclaim.  —  A  caase  of  action, 
upon  which  an  action  cannot  be  maintained,  as  pre- 
scribed in  this  title,  cannot  be  effectually  interposed  «• 
a  defence  or  counterclaim. 

N«w. 


TITLE  III. 
General  proviaions. 

8m.  S98.  When  actton  deemed  to  be  commenced. 

809.  Attempt  to  commence  action  In  a  court  of  record. 

400.  Id.;  tn  a  court  not  of  record. 

401.  Exception,  when  defendant  is  without  the  State. 

402.  Id.;  when  a  i>enon  entitled,  etc.,  dies  before  limitation  «z 

pires. 

403.  Id.;  when  a  person  liable,  etc.,  dies  within  the  State. 

404.  In  suits  by  aliens,  time  of  disability  in  case  of  war  to  be  d^ 

ducted. 

405.  Provision  where  Judgment  has  been  rerersed. 

406.  Stay  by  li^unctlon,  etc,  to  be  deducted. 

407.  Certain  actions  by  a  principal,  for  misconduct  of  an  acent.  «le» 
40S.  I)i«abiUty  must  exist  when  riglit  accrues. 

409.  If  several  disabillUes,  no  limitation  until  all  removed. 

410.  Provision  when  the  action  cannot  be  maintained  witlurat  m 

demand. 

411.  Provision  in  case  of  submission  to  arbitration. 

412.  Provision  when  action  is  iliscontinued,  etc.,  after  answer. 

413.  IIow  objection  talceu.  under  this  chapter. 

414.  Cases  to  which  lhl.«i  chapter  applies. 

415.  Mode  of  computing  periods  of  llmlUtlon. 

g  398.  [Amended,  1877.]  When  action  deemed  to 
be  commenced.  —  An  action  is  commenced  against  a 
defendant,  within  the  meaning  of  any  provision  of  this 
act,  which  limits  the  time  for  commencing  an  action, 
when  the  summons  is  served  on  him ;  or  on  a  co-defend- 
ant who  is  a  joint  contractor,  or  otherwise  united  in 
interest  with  him. 


vamr,  iQ  ADD.  aou:  n.nisrnx  v.  ueacn,  7  add.  m.  b.  341 :  Kerr  v.  uonnt 
»  N.  T.  fiM ;  Braen  v.  Bokee,  4  Den.  06$  Bogert «.  Yermllyea,  10  M.  T 
417 ;  Denny  v.  Smith.  W  id.  flfT.  «^«h 


_0o.  Proc. .  1 99.  am*d.  Hultalander  v.  Thompson,  5  Hnn.  S«l ;  Davis  v. 
Duffle.  18  Abb.  3«0:  Knisrht  v.  Beach,  7  Abb.  N.  &  341 :  Kerr  v.  Mount, 
«.^  *r „_^__  .,.-_    It..  Yermllyea  "  ^'  *• 
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§  3M.  Attempt  to  onmmftnfm  aotion  in  a  ooort  of 
racxard.  —  An  attempt  to  commence  an  action,  in  a  court 
of  record,  ia  eaaivalent  to  the  commenisement  thereof 
agmiDat  ^ich  defendant,  within  the  meaning  of  each 
proTiaion  of  this  act,  which  limits  the  time  for  com- 
mencing^  an  action,  when  the  sammons  is  delivered, 
with  the  intent  that  it  shall  be  actually  served,  to  the 
sheriff',  or,  where  the  sheriff  is  a  party,  to  a  coroner  of 
the  count  J,  in  which  that  defendant,  or  one  of  two  or 
more  co-defendants,  who  are  joint  contractors,  or  other- 
wise united  in  interest  with  him,  resides  or  last  resided  ; 
or,  if  the  defendant  is  a  corporation,  to  a  like  officer  of 
the  county,  in  which  it  is  established  by  law,  or  wherein 
its  general  business  is  or  was  last  transacted,  or  wherein 
it  keepe,  or  last  kept,  an  office  for  the  transaction  of 
business.     But  in  order  to  entitle  a  plaintiff  to  the  ben- 
efit of  this  section,  the  delivery  of  the  summons  to  an 
officer  must  be  followed,  within  sixty  days  after  the 
expiration  of  the  time  limited  for  the  actual  commence- 
ment of  the  action,  by  personal  service  thereof  upon 
the  defendant  sought  to  be  charged,  or  by  the  first  pub 
licatlon  of  the  summons,  as  against  that  defendant, 
pursaant  to  an  order  for  service  upon  him  in  that  man- 
ner. 

Oo.  Proc,  pari  of  1 99,  am'd.    Davis  v.  Duffle,  18  Abb.  880 ;  Knight  *. 
Bawh,  7  Abb.  N.  8.  Ml ;  Kerr  v.  Mount, »  N.  f .  659. 


§  400.  Id. }  in  a  oonrt  not  of  record —  The  last  sec- 
tion, excluding  the  provision  requiring  a  publication  or 
service  of  the  summons  within  sixty  days,  applies  to 
an  attempt  to  commence  an  action,  in  a  court  not  of 
record,  where  the  summons  is  delivered  to  an  officer 
authorized  to  serve  the  same,  within  the  city  or  town, 
wherein  the  person  resides  or  the  corporation  is  located, 
as  specified  in  that  section ;  provided  that  actual  service 
thereof  is  made  with  due  diligence. 

New. 

§  401.  [Amanded.  1877.]  Bzception,  whan  defends 
ant  is  without  tba  State.—  If,  when  the  cause  of  action 
aocruea  against  a  person,  he  is  without  the  State,  the 
action  may  be  oommenced  within  the  time  limited 
therefor,  after  his  return  into  the  State.  If,  after  a 
eaoM  of  action  haa  accrued  against  a  person,  he  departs 
fiom  and  residea  without  the  State,  or  remains  contin- 
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uoubIj  absent  therefrom  for  the  space  of  one  ye&r  o: 

more,  the  time  of  his  absence  is  not  a  part  of  the  time 

limited  for  the  .commencement  of  the  action.    But  tlkSi 

section  does  not  apply,  while  a  designation,  made  m 

prescribed  in  section  four  hundred  and  thirty,  or  in  sob 

division  second  of  section  four  hundred  and  thirtj-two 

of  this  act,  remains  in  force. 

Go.  Proc.lluO,  am'd.  Bennett «.  Cook.  43  N.  Y.  ftS7;  BeiUamlae  v 
De  Groot,  1  l)eiilo,  151 :  Hlckock  v.  Bllu,  84  B«rb.  321 ;  Deimjr  o.  Smith 
18  N.  Y.  567 ;  Wheeler  •.  Webster.  1  k7d.  Smith,  1 ;  Harden  r.  Palmer 
2 id.  172;  Berrien  v,  Wright,  36  Barb,  sne;  Gana  v.  Frank,  96  Id.  320 
Murray  v.  Fisher,  5  Lana.  98 ;  Baissett  v.  Badaett,  55  Barb.  5U5:  affirmed 
6  Alb.  L.  J.  186. 

§  402.  Id. ;  when  a  person  entitled,  etc,  dies  befoorc 
limitation  expires.  —  If  a  person,  entitled  to  maint&in 
an  action,  dies  before  the  expiration  of  the  time  limited 
for  the  commencement  tliereof,  and  tlie  caune  of  action 
survives,  an  action  may  be  coinmeuced  by  his  represen- 
tative, after  the  expiration  of  that  time,  and  within  one 
year  after  his  death. 

Id.,  i  103,  amM.  Buckltn  v.  Ford,  A  Barb.  393;  Parker  v.  Jackson,  M 
id.  34;  ScoTlI  V.  ScoTlI,  45  Id.  517;  Sanford  v.  Sanford.  82  M.  Y.  fiSS; 
WUkinaon  v.  First  Nat.  Bank,  9  Han,  522;  Danhamlv.  Sage,  ft3  N.  T. 
239. 

g  403.  [Amended,  1879.]  When  a  person  liable^ 
dies  within  the  State.  —  The  term  of  eighteen  months 
after  the  death,  within  the  State,  of  a  person,  against 
whom  a  cause  of  action  exists,  is  not  a  part  of  the 
time  limited  for  the  commencement  of  an  action  against 
his  executor  or  administrator.  If  letters  testamentary 
or  letters  of  administration  upon  his  estate  are  not 
issued,  within  the  State,  at  least  six  months  before 
the  expiration  of  the  time  to  bring  the  action,  as  ex- 
tended by  tlie  foregoing  provision  of  this  section,  the 
term  of  one  year  after  such  letters  are  issued  is  not  a 
part  of  the  time  limited  for  the  commencement  of  such 
an  action. 

New.  SeeGo.Proc.il08:  3  R.8.448.  Scovtl  v.  8ooTU,45B«rb.snr; 
Whltmore  v.  Foose,  1  Den.  159. 

§  404.  In  suits  by  aliens  time  of  disability  in  caie 
of  war  to  be  deducted.  —  Where  a  person  is  disabled 
to  sue  in  the  courts  of  the  State,  by  reason  of  either 
party  beino:  an  alien  subject  or  citizen  of  a  country,  at 
war  with  tne  United  States,  the  time  of  the  continuance 
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of  the  dioabilitj  la  not  a  part  of  the  time  limited  for 
the  eommenoement  of  the  action. 
Od.  Proe.,|1<0,cm*(l. 

§  406.  Provitioii  where  Judgment  has  been  revened. 
— ^If  an  action  is  oommenoed  within  the  time  limited 
therefor,  and  a  judgment  therein  ia  reversed  on  appeal, 
withoat  awarding  a  new  trial,  or  the  action  is  termin- 
ated in  any  other  manner  than  hj  a  volantHrj  discon- 
tinoance,  a  dismissal  of  the  complaint  for  neglect  to 
prosecute  the  action,  or  a  final  judgment  upon  the 
merits ;  the  plaintiff,  or,  if  he  dies,  and  the  cause  of 
action  survives,  his  representative,  may  commence  a 
new  action  for  the  same  cause,  after  the  expiration  of 
the  time  so  limited,  and  within  one  year  after  such  a 
xeversal  or  termination. 

Id.,  1 10«.    8m  Lang  v.  Tefttheree,  7  S.  ft  H.  4M. 

g  406.  Stay  by  injunction,  etc.,  to  be  dedooted.— 
where  the  commencement  of  an  action  has  been  stayed 
by  injunction,  or  other  order  of  a  court  or  judge,  or  by 
statutory  prohibition,  the  time  of  the  continuance  of 
the  stay  is  not  a  part  of  the  time,  limited  for  the  com- 
mencement of  the  action. 

Id.,  I  lOft.  «nM. 

§  407.  Oertain  aotionfl  by  a  principal,  for  miscon- 
duct of  an  agent,  etc.  —  Where  an  injury  results  from 
the  act  or  omission  of  a  deputy  or  agent,  the  time, 
within  which  an  action  to  recover  damages  by  reason 
thereof,  must  be  commenced  by  the  principal,  against 
the  deputy  or  agent,  must  be  computed  from  the  time, 
when  a  judgment  against  the  principal,  for  the  act  or 
omission,  is  first  recovered  by  the  aggrieved  person; 
and  a  subsequent  reversal  or  setting  aside  of  the  judg- 
ment does  not  extend  the  time. 

New.  OverraUnc  Bank  «.  Chllda,  6  Cow.  3S8.  See  Northrop  «.  Hill, 
VN.  T.351. 

%  408.  DIaability  must  exist  when  right  aoomee.  — 

A  person  cannot  avail  himself  of  a  disability,  unless  it 

existed  when  his  right  of  action  or  of  entry  accrued. 

Oo.  Proc..  1 106,  amM.  Boot  v.  Bantom,  10  Johna.  409;  Swartwoat 
V.  Johnson.  S  Cow.  74. 

%  409.  If  several  disabiHties,  no  limitation  nntU  all 
NBunred.  —  Where  two  or  more  disabilities  co-exlBt» 
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whoD  the  right  of  action  or  of  entrj  accraea,  the  limita- 
tion does  not  attach,  until  all  are  removed. 
Co.  Proo.,  1 107,  am'd. 

§  410.  Frofvlsion  when  the  action  cannot  be  nuda- 
tamed  without  a  demand.  —  Where  a  right  exiets,  but 
a  demand  is  necessary  to  entitle  a  person  to  maintatn 
an  action,  the  time,  within  which  the  action  must  ba 
commenced,  must  be  computed  from  the  time,  when  the 
right  to  make  the  demand  is  complete ;  except  in  one 
of  the  following  cases : 

1.  Where  the  right  grows  out  of  the  receipt  or  de> 
teotion  of  money  or  property,  by  an  agent,  trustee, 
attorney,  or  other  person  acting  in  a  fiduciary  capacity, 
the  time  must  be  computed  from  the  time,  when  the 
person,  having  the  right  to  make  the  demand,  has  actual 
Knowledge  of  the  facts,  upon  which  that  right  depends. 

2.  Where  there  was  a  deposit  of  money,  not  to  ba 
repaid  at  a  fixed  time,  bat  only  upon  a  sp«^cial  demand, 
or  a  delivery  of  personal  property,  not  to  be  returned, 
specifically  or  in  kind,  at  a  fixed  time  or  upon  a  fixed 
contingency,  the  time  must  be  computed  from  the  de- 
mand. 

New.  See  SUflbnl  v.  RlchftrdflOD,  15  Wend.  902;  Hlckok  e.  Hlokok, 
IS  Barb.  632;  Lyle  v.  Murray,  4  Sandf.  590;  Leonard  r.  Pttoey,  i 
Wend.  80:  Allen  v.  Mllle,  17  Id.  902;  Halden  v.  Crafts.  4  B.  D.  Smlt^ 
490;  Balrd  v.  Walker,  12  Barb.  298:  Hoffman  v.  Vanr  Nostrand,  Old. 
174 ;  Downea  v.  Phoenix  Bank,  6  HIU,  297 ;  Bruce  v.  Tilaon.  2»  N.  1. 
194 ;  Purdy  v.  »8Ure,  2  Hun.  120;  BoberU  v.  Berdell,  15  Abb.  N.  & 
177. 

g  411.  XVovlaion  in  case  of  submission  to  arbitra- 
tion. —  Where  the  persons,  who  might  be  adverse  pai^ 
ties  in  an  action,  have  entered  into  a  written  agreement 
to  sabmit  to  arbitration,  or  to  refer  the  cause  of  action* 
or  a  controversy  in  wiiich  it  might  be  available,  or  have 
entered  into  a  written  submission  thereof  to  arbitraton; 
and  before  an  award,  or  other  determination  thereupon* 
the  agreement  or  Hubmission  ih  revoked,  so  as  to  render 
it  inefiectual,  by  the  death  of  either  party  thereto,  or 
by  the  act  of  the  person  against  whom  the  action  might 
have  been  brought ;  or  the  execution  thereof,  or  the 
remedy  upon  an  award  or  other  determination  there- 
under, is  stayed  by  injunction,  or  other  order  procured 
by  him  from  a  competent  court  or  judge;  the  time 
which  has  elapsed,  between  the  entenng  into  the 
written  submission  or  agreement,  and  the  revocation 
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thereof,  or  the  expiration  of  the  BiB.j,  is  not  a  part  of 
U&e  time,  limited  for  tlie  commencement  of  the  action. 
V«w. 

\  412.  FkovUion  whan  action  ia  diaoontlnnad,  eto^ 
DOwer.  —  Where  a  defendant  in  an  action  has 
interposed  an  answer,  in  support  of  which  he  would  be 
entitled  to  rely,  at  the  trial,  npon  a  defence  or  counter^ 
claim  then  existing  in  his  favor,  the  remedy  upon  which, 
at  the  time  of  the  commencement  of  the  action,  was  not 
barred  by  the  provisions  of  this  chapter ;  and  the  com- 
plaint ia  dismissed,  or  the  action  is  discontinued,  or 
abates  in  consequence  of  the  plaintiff's  death  ;  the  time 
which  intervened,  between  the  commencement  and  the 
termination  of  the  action,  is  not  a  part  of  the  time,  limi- 
ted for  the  commencement  of  an  action  by  the  defend- 
ant, to  recover  for  the  cause  of  action  so  interposed  as  a 
defence,  or  to  interpose  the  same  defence  in  another  ac- 
tion brought  by  the  same  plaintiff,  or  a  person  deriving 
title  from  or  onder  him. 
Hew. 

g  413.  How  oliieotion  taken,  under  this  chapter.— 
The  objection,  that  the  action  was  not  commenced 
within  the  time  limited,  can  be  taken  only  by  answer. 
The  corresponding  objection  to  a  defence  or  counter^ 
claim  can  be  taken  only  by  reply ;  except  where  a  reply 
is  not  required,  in  order  to  enable  the  plaintiff  to  raise 
an  issue  of  fact,  upon  an  allegation  contained  in  the 
answer. 

Oc».  Prpc,  pnt  of  I  74.  WimaaM  «.  WlUto.  U  Abb.  N.  8.  11;  Bands 
«.  St.  Johmir Bttrb.  a»;  s.  e.,  S  How.  140:  Toorbles  v.  YoorhlM. 
94  Bmtb.  IflO;  Baldwin  v.  Hartln.  14  Abb.  K.  8.  9;  SeloTar  e.  Ck>e,  63 
M.  ¥.438. 

§41^  Oases  to  whloh  tills  oliapter  appUes.  —  The 
provisions  of  this  chapter  apply,  and  constitute  the 
only  roles  of  limitation  apphcable,  to  a  dvil  action  or 
special  proceeding,  except  in  one  of   the  following 


1.  A  case,  where  a  different  limitation  Is  specially 
prescribed  by  law,  or  a  shorter  Umiution  is  prescribed 
by  the  written  contract  of  the  parties. 

3.  A  caose  of  action  or  a  defence  which  accrued  be- 
fore the  first  dav  of  July,  1848.  The  statutes  then  In 
forae  govern,  with  respect  to  snoh  a  cause  of  aetlon  or 
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3.  A  case,  not  indudod  in  the  last  aabdiyislon.  In 
which  a  person  is  entitled,  when  this  act  takes  effectp  to 
commence  an  action,  or  to  institute  a  spedal  proceed- 
ing, or  to  take  any  proceeding  therein,  or  to  pnnsue  a 
remedy  upon  a  judgment,  where  he  commences,  instl- 
tntes,  or  otherwise  resorts  to  the  same,  before  the  expl* 
ration  of  two  years  after  this  act  takes  effect ;  in  either 
of  which  cases,  the  provisions  of  law  applicable  thereto, 
immediately  before  this  act  takes  effect,  continue  to  be 
BO  applicable,  notwithstanding  the  repeal  thereof. 

4.  A  case,  where  the  time  to  commence  an  action  baa 
expired,  when  this  act  takes  effect. 

The  word, "  action ",  contained  in  this  chapter.  Is  to 
be  construed,  when  it  is  necessary  so  to  do,  as  including 
a  special  proceeding,  or  any  proceeding  therein,  or  in 
an  action. 
New. 

§  416.  Mode  of  oomputing  periods  o£  Umitatioii.  — 
The  periods  of  limitation,  prescribed  by  this  chapter^ 
except  as  otherwise  specially  prescribed  therein,  most 
be  computed  from  the  time  of  the  accruing  of  the  rig^ht 
to  relief  by  action,  special  proceeding,  defence,  or  other- 
wise, as  the  case  requires,  to  the  time  when  the  claim 
to  that  relief  is  actually  interposed  bv  the  party,  as  a 
plaintiff  or  a  defendant,  in  the  particular  action  or 
spedal  proceeding. 
New. 


L 
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CHAPTEK  V. 

OOMMENGEMENT  OF  AND  PABTIES  TO  AH 
ACTION. 

TTTLB  L— CoMicxHCiQaarr  of  an  actios. 
TTTLB  IL — Pabxibs  to  an  action. 

TITLE  L 
Chmuunctn^BtU  tff  an  action. 


thcraoT;  •ppMraaoe  vf  Se  dafendant. 
S.  flataCltaiM  »r  penonal  •errloe  In  fecial 

ARTICLE  FIRST. 
BB  tmCMONft  AND  AOOOMPANTING  PAFBBB;  FBR0ONAL 

SBKTKs  thsbbof;  appbabanob  of  THB  DBFBND- 

ABT. 
■LOk  Adtoa  to  ba  coniMiMed  lor  1 


«lff.  Servtoe  «r  copy  eomplatut  «r  notlM  witti  i 
qaenes  of  nuiire. 


4tL.  Appeanaoe  ofd 

4S.  wlfeai  &tteoaatti  mnafc  antirer  bafbro  tlnw  to  appetr  oplNi. 

OL  Nottoa  of  no  penonnl  claim ;  ellbct  of  nnrloa  iiMraot 

4M,  BOtet  ^  ▼olnotaiy  nppearaneo. 

tm.  anmnioas;  when  and  by  whom  wrrod.    BherUTi  datjr. 

^M,  How  pononal  Mrvtoi  of  mnunons  mado  npon  a  nalonl  p«^ 

or,  4ML  Id.;  In  certain  raaai  of  Inftncy,  or  hmacr,  oto.,  not  ja- 

M^trntty  declared. 
Oi.  Id.;  wben  delivery  of  copy  to  hinaUo  dlipenaed  with. 
Oi.  Derignatlon,  by  ■  ricid«nt»  of  a  perwn  npon  wbom  to  term 

a  amnmoni  dnitng  hla  abaanoa;  aflact  and  rameatton 

tbereoC 
dH.  Bow  pnraonal  ierrloe  of  i 

cavpafatkm. 

4HL  1^;  npoA  a  fcrelcn  eorpontlon. 

ML.  guilua  of  prooeaa.  ato.,  to  commanoa  •  apadal 

dM.  Proof  of  aarrloa  of  anmmona,  etc;  bow  nada. 


ooort  aoqnlTM  joriidlotion.  —  A  ciTil  tMrnt  ii 
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commenced  b^  the  service  of  a  Bummon8.(l)  Bat  frogn 
the  time  of  tlie  granting  of  a  provisional  remedy,  tht 
conrt  acquires  jurisdiction,  and  has  control  of  all  the 
subsequent  proceedings.  Nevertheless,  jurisdictioi 
thus  acquired  is  conditional,  and  liable  to  be  divested 
in  a  case  where  the  jurisdiction  of  the  court  is  made 
dependent,  bj  a  special  provision  of  law,  upon  80in< 
act,  to  be  done  after  the  granting  of  the  provisioBa 
pemedy.(2) 

Co.  Proc,  part  of  I  137.  and  id.,  1 188.  See  |  999.  ante,  and  M  721.  S2] 
S22,  and  824.  pont.  (1)  Akin  e.  Albany,  etc.,  &.  K.  Gq^  U  How.  3S7 
0*Uara  v.  Brophy,  M  Id.  383:  Leitch  v.  Wells,  48  K.  T.  M»;  Qlbtw  v 
Queens  Ins.  Co.,  63  id.  114:  O^Brten  v.  Gomnierdal  Ina.  Go.,  88  N.  T 
Supr.  617.    (3)  Waffle  v.  Goble,  93  Barb.  517. 

§  417.  [Amonded,  1879.]  Requisites  of  summons.:— 

The  summons  must  contain  the  title  of  the  action,  spe 
cifying  the  court  in  which  the  action  is.  brought.(l)  ihe 
names  of  the  parties  to  the  action,(2)  and,  if  it  is  broug^hl 
in  the  supreme  court,  tlie  name  of  the  county  in  whicli 
the  plaintiff  desires  the  trial  ;(3)  and  it  must  be  sub- 
scribed by  the  plaintifTs  attorney  ;(4)  wlio  must  add  to 
his  signature  liis  office  address,  specifying  a  place 
within  the  State  where  there  is  a  post-otfice.  If  in  a 
city,  lie  must  add  the  street,  and  street  number,  if  any, 
or  other  suitable  designation  of  the  particular  locality  .(5J 

Id.,  (  128,  remodelled.    (1)  Dlx  v.  Palmer,  5  How.  233 :  James  r.  Kirk- 

K trick,  Jd.  241 ;  Walker  v.  Ilubbnn!,  4  Id.  154;  Cnxlen  tr.  Drem-.  3  Pi  r, 
I;  Webbo.  Mott,6  How.  439.  (9)  Miller  v.  8tetUner,7  Bo«w.  G^2;  ^. 
c,  22  How.  MS;  Traver  v.  Sighth  Ave.  R.  R.  Co..  «  Abb.  N.  S.  liV  ; 
Cooper  V.  Bnrr,  45  Barb.  10;  Bank  v.  McGee.  20  N.  T.  355;  Htll  r. 
Thacter,  8  How.  407;  EaKleston  v.  Son,  5  Robt.  «40.  (8)  HerrHl  r. 
Grinnell.  10  How.  32;  Uotchklss  v.  Crocker.  15  Id.  896;  Davison  r.  Pow- 
ell, 13  Id.  288.  (4)  See  ante,  {  55.  Johnston  v.  Winter.  7  Alb.  I.  J .  135 ; 
Weare  V.  Slocnra.  3  How.  997 ;  Mut.  Life  Inn.  Co.  v.  Rom,  10  A  M>.  3(0. 
IS)  Sup.  Rule  13.  Hurd  V.  Davis,  13  How.  57;  Yorkes  v.  Peck,  17  M. 
192;  Demeltv.  Leonard,  19  id.  181 

§  418.  [Amended,  1877.]  Form  of  rammooa. —  The 

summons,  exclusive  of  the  title  of  the  action  and  the 
subscription,  must  be  substantially  in  the  following 
form,  the  blanks  being  properly  filled: 

"To  the  above  named  defendant:  You  are  hereby 
summoned  to  answer  the  complaint  in  this  action,  and 
to  serve  a  copy  of  your  answer  on  the  plaintiff's  attor- 
ney within  twenty  days  after  the  service  of  this  sum- 
mons, exclusive  of  the  day  of  service :  and  in  case  of 
your  failure  to  appear  or  answer,  judraent  will  be 
taken  against  you  by  default,  for  the  relief  demanded 
In  the  complaint.     Dated 
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The  sommons  ia  deemed  the  mandate  of  the  court. 
ficeOo.Proc.,1139. 

§  419.  [Amended,  1879.]  Service  of  copy  complaint 

or  notice  with  summons ;  consequence  of  failure.  — 

A  copy  of  the  complaint  may  be  served  with  the  eum- 

moos.     If  a  copy  of  the  complaint  is  not  served  with 

the  sammoDs,  the  plaintiff  cannot  take  judgment  by 

default  without  application  to  the  court,  unless  either 

the  defendant  appears,  or  by  a  notice  is  served  with 

the  summons,  stating  the  sum  of  money  for  wliich 

judgment  will  be  taken,  and  the  case  is  one  embraced 

in  tlie  next  section. 

U.  See  McOonn  «.  H.  T.  C,  etc..  N  N.  T.  176;  Ledwlcb  «.  McXlm. 
flBid.aa7. 

§420.  [Amended,  1877.]  Oasea  where  such  ser- 
vice amst  be  made. — Judgment  may  be  taken  without 
application  to  the  court,  where  the  complaint  sets  forth 
one  or  more  causes  of  action,  each  consisting  of  the 
breach  of  an  express  contract  to  pay,  absolutely  or  upon 
a  contingency,  a  sum  or  sums  of  money,  fixed  by  the 
terms  of  the  contract,  or  capable  of  being  ascertained 
therefrom,  by  computation  only ;  or  an  express  or  im- 
plied contract  to  pay  money  received  or  disbursed,  or 
the  yalue  of  property  delivered,  or  of  services  rendered 
by,  to,  or  for  the  use  of,  the  defendant  or  a  third  per- 
son ;  and  thereupon  demands  judgment  for  a  sum  of 
money  only.  This  section  includes  a  case,  wiiere  the 
breach  of  the  contract,  set  forth  in  the  complaint,  is 
only  partial ;  or  where  the  complaint  shows  that  the 
amount  of  the  plaintiffs  demand  has  been  reduced  by 
payment,  counterclaim,  or  other  credit. 

Id.  See  VcOoDD  v.  N.  T.  C.  eto.,  SO  N.  T.  176';  Ledwlcb  v,  McKim, 
58  Id.  307 :  Yf IxdAT  V.  ScbaU.  61  id.  6$4 :  Rom  v.  Ternr.  63  Id.  618 :  Taylor 
*.  Boot,  4  Abb.  Dec.  SSS.  **  Implied  ^ooniractt:  Homaa  v.  Earle.  13 
Abb.  jr.  S.  402. 

g  421.  Appearance  of  defendant. —  The  defendant's 
appearance  must  be  made  by  serving  upon  the  plain- 
tiffs attorney,  within  twenty  days  after  service  of  the 
summons,  exclusive  of  the  day  of  service,  a  notice  of 
appearance,  or  a  copy  of  a  demurrer  or  of  an  answer. 
A  notice  or  pleading,  so  served,  must  be  subscribed  by 
the  defendant's  attorney,  who  must  add  to  his  signa- 
inre  his  office  address,  with  the  particulars  prescribed 
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in  Beetion  417  of  this  act,  oonoeming  the  office  addresB 

of  the  plaintiffs  attomej. 

Sao  8op.  Ot.  Bole  14.  Oooley  «.  LAwrmoe,  U  How.  ITS ;  QqIb  v.  TU- 
ton,  a  Duer,  (MS ;  KeUey  «.  Covert,  16  How. «;  Hunt  o.  Brennan,  I  Huo. 
313;  OfirdeDsbarah,  etc.,  v.  Yenaont,  etc.  j  16  Abb.  N.  S.  249;  Brett  v. 
■* — ",  ISld.  296. 


§  422.  [Amended,  1877.]  When  defendant  moot 
answer  before  time  to  appear  expires. —  A  defendant, 
upon  whom  the  plaintiff  has  served,  with  the  summons, 
a  copy  of  the  complaint,  must  serve  a  copy  of  his  de- 
murrer or  answer  upon  the  plaintiffs  attorney,  before 
the  expiration  of  the  time,  within  which  the  summons 
requires  him  to  answer. (1)  If  a  copy  of  the  complaint  im 
not  BO  served,  a  notice  of  appearance  entitles  him  only 
to  notice  of  the  subsequent  proceedings,  unless  within 
the  same  time  he  demands  the  service  of  a  copy  of  the 
complaint  as  prescribed  in  section  four  hundred  and 
seventy-nine  of  this  act. (2) 

See  Co.  Proc.,  M  130  and  143.  (1)  MandevlIlQ  v.  Winne,  5  How.  461  s 
McOownv.  Leavenworth,  2  E.  D.  Smith.  34:  Phillips  v.  Prescott,  9  How. 
433:  Lord  v.  Vandenbargh,  16  Id.  868.  (3)  FerrU  v.  Soley,  23  How.  42t ; 
Walsh  V.  Knrsbeedt,  S  Abb.  418. 

§  423.  [Amended,  1877.]  Notice  of  no  personal 
claim ;  effect  of  senrioe  thereof  —  Where  a  personal 
claim  is  not  made  against  a  defendant,  a  notice,  8ab« 
scribed  by  the  plaintiffs  attorney,  setting  forth  the 
general  object  of  the  action,  a  brief  description  of  the 
property  affected  by  it,  if  it  affects  specific  real  or  per- 
sonal property,  and  that  a  personal  claim  is  not  made 
against  him,  may  be  served  with  the  summons.  If  the 
defendant  so  served,  unreasonably  defends  the  action, 
costs  may  be  awarded  against  him. 

Id.,  i  131.  O'Hara  «.  Brophy,  24  How.  379 ;  Benedict  v.  Warrlner,  U 
td.  670;  Qallajchere.  Xgan.SSandf.  742. 

§  424.  Bffect  of  voluntary  appearance.  —  A  volun- 
tary general  appearance  of  the  defendant  is  equivalent 
to  personal  service  of  the  summons  upon  him. 

Id.,  part  of  1 139.  See  Brett  v.  Brown  13  Abb.  N.  S.  295;  TergUBOQ  v. 
Orawford,  7  Hun,  26 ;  Tracy  v.  Reynolds,  7  How.  ^7 ;  Wheelock  v.  Lee.  16 
Abb.  K.  S.  24 :  Allen  v.  Malcolm,  12  Id.  335 ;  Mora  c.  Stanton,  61If . 
f.  619. 

g  426.  Summons;  when  and  by  whom  served. 
Sheriffs  duty.  —  The  summons  may  be  served  by  any 
person,  other  than  a  party  to  the  action,  except  where 
it  is  otherwise  specially  prescribed  by  law.    The  plain- 
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tiffa  attomej  may,  by  an  indorsement  on  the  Bammons, 
fix  a  time  within  which  the  service  thereof  mast  be 
made :  in  that  case,  the  senrice  cannot  be  made  after- 
wards. Where  a  summons  is  delivered  for  service  to 
the  sheriff  of  athe  connty,  wherein  the  defendant  is 
foand,  the  sheriff  most  serve  it,  and  return  it,  with 
proof  of  service,  to  the  plaintiffs  attorney,  with  reason- 
able diligence. 

Cb.  Proc,  1 13S»  am*A.  Myera  v.  Orerton,  3  Abb.  S44;  Hunter  «.  Le«- 
tarjd  How.  MI;  ■.  c,  10  Abb.  260.    Compelling  retarn:  tee  Sup.  Ct. 

§  426.  [Amended,  1879.]  How  personal  service  of 
Bommomi  made  upon  a  natural  person.  —  Personal  ser- 
vice of  the  summons  upon  a  defendant,  being  a  natural 
person,  must  i>e  made  by  delivering  'a  copy  thereof, 
within  tlie  State,  as  follows  : 

1.  If  the  defendant  is  an  infant,  under  the  a^  of  fourteen 
year-  to  the  infant  in  i>erson,  and  also  to  his  father,  mother  or 

Kaniiat*;  or.  if  there  is  none  within  the  State,  to  the  person 
viu^  tlie  cai*o  and  control  of  liim,  or  with  whom  he  resides,  or 
in  whose  service  he  is  employed. 

2.  If  the  defendant  is  a  person  judicially  declared  to  be  In- 
competent to  manage  his  affairs,  in  consequence  of  lunacy, 
idiocy,  or  hii^itual  drunkenness,  and  for  whom  a  committee  lias 
been  {^pointed,  to  the  committee,  and  also  to  the  defendant  in 
person.  (1) 

*  8.  If  the  action  is  against  a  sheriff,  for  a  cause  specified  in 
section  one  hundred  and  fifty-eight  of  this  act,  Iw  delivering  it 
to  the  defendant  in  nerson,  or  to  his  under-sherift  in  person,  or 
at  the  office  of  the  snerifr  during  the  hours  when  it  is  required 
by  law  to  be  kept  open,  to  a  deputy-she riflf  or  a  -clrrk  in  the 
employment  of  the  sheriff,  or  other  pei-son  in  charge  of  the 
office. 
4.  In  any  other  case,  to  the  defendant  in  person. (2) 

Id.  ,1 13i.  subd.  2, 3,  and  4.  (1)  Heller  v.  Heller,  6  How.  194 ;  Ro^'*'r:i 
V.  HcLean.  II  Abb.  440;  afiTd.  M  N.  T.  A36;  Soverhlll  v.  Dickson.  J 
How.  109.  (2)  Watson «.  Cbnrcb,6T.  AG.  M3:  s.  c,  3  Hun, 80;  La- 
tbrop  r.  Heacock,  4  Lana.  1 ;  Foot  v.  Lathrop,  53  Barb.  183. 

§  427.  Id.;  in  certain  oases  of  infimcy,  or  lunacy. 
etc.,  not  jodicially  declared.  —  If  the  defendant  is  an 
infant  of  the  age  of  fourteen  years,  or  upwards,  or  if 
the  court  has,  in  its  opinion,  reasonable  ground  to  be- 
lieve, that  the  defendant,  by  reason  of  habitual  druuk- 
enness,  or  for  any  other  cause,  is  mentally  incapable 
adequately  to  protect  his  rights,  although  not  judicially 
declared  to  be  incompetent  to  manage  Jiis  affairs,  the 
court  may,  in  its  discretion,  with  or  without  an  appli- 
cation therefor,  and  in  the  defendant's  iuterest,  make 
an  order,  requiring  a  copy  of  the  Bummona  to  bt»  also 
delivered,  in  behaH  of  the  defendant,  to  a  person  deslg- 
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nated  in  the  order,  and  that  seryice  of  the  sammons 
shall  not  be  deemed  complete,  antil  it  is  so  delivered. 

Kew. 

§428*  The  same. —  In  a  case  specified  in  subdivi- 
sion  first  or  second  of  section  four  hundved  and  twenty- 
six  of  this  act,  where  the  court  has,  in  its  opinion,  rea- 
sonable ground  to  believe  that  the  interest  of  the  per- 
son, other  than  the  defendant,  to  whom  a  copy  of  the 
summons  has  been  delivered,  is  adverse  to  that  of  tfa.e 
defendant,  or  that,  for  an^  reason,  he  is  not  a  fit  person 
to  protect  the  rights  of  the  defendant,  it  ma^  likewise 
make  an  order,  as  prescribed  in  the  last  section.  In  a 
case  specified  in  subdivision  second,  the  court  may,  aa 
a  part  of  the  same  order,  or  by  a  separate  order,  made, 
in  like  manner  and  upon  like  ground,  at  any  stage  of 
the  action,  appoint  a  special  guardian  ad  litem  to  con- 
duct the  defence  for  the  incompetent  defendant,  to  the 
exclusion  of  the  committee,  and  with  the  same  powers, 
and  subject  to  the  same  liabilities,  as  a  committee  of 
the  proptrty. 

Kew. 

§  429.  Id. ;  when  delivery  of  copy  to  lunatic  dis- 
pensed with.  —  Where  the  defendant  has  been  judi- 
cially declared  to  be  incompetent  to  manage  his  aflairs,  * 
in  consequence  of  lunacy,  and  it  appears  satisfactorily 
to  the  court,  by  afiidavit,  that  the  delivery  of  a  copy  of 
the  summons  to  him,  in  person,  will  tend  to  aggravate 
his  disorder,  or  to  lessen  the  probability  of  his  recov- 
ery, the  court  may  make  an  order,  dispensing  with  auch 
delivery.  In  that  case  a  delivery  of  a  copy  of  the  sum- 
mons, to  a  committee  duly  appointed  for  him,  is  sufl^- 
cient  personal  service  upon  the  defendant. 

New. 

^  430.*  Designation,  by  a  resident,  cr  a  person  upon 
whom  to  serve  a  summons  during  his  absence ;  effect 
and  revocation  therecl  —  A  resident  of  the  State,  of 
full  age,  may  execute,  under  his  hand,  and  acknowledge, 
in  the  manner  required  by  law  to  entitle  a  deed  to  oe 
recorded,  a  written  designation  of  another  resident  of 
the  State,  as  a  person  upon  whom  to  serve  a  summons, 
or  any  process  or  otlier  paper  for  the  commencement  of 
a  civil  special  proceeding,  in  any  court  or  before  any 
officer,  during  the  absence-  from  the  United  States  of 
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tibe  pencm  making  the  designation ;  and  may  file  the 
flame,  with  the  written  eonaent  of  the  person  so  desig- 
nated, exeented  and  acknowledged  in  the  same  manner, 
in  the  oflBee  of  the  clerk  of  the  county,  where  the  per- 
son making  the  designation  resides.  The  designation 
most  specify  the  occupation,  or  other  proper  addition, 
and  the  residence  of  the  person  making  it,  and  also  of 
the  person  designated :  and  it  remains  in  force  daring 
the  period  specified  therein,  if  any ;  or,  if  no  period  is 
specified  for  that  purpose,  for  three  years  after  the  filing 
thereof.  But  it  is  revoked  earlier,  by  the  death  or  legal 
incompetency  of  either  of  the  parties  thereto;  or  by 
the  filing  of  a  revocation  thereof,  or  of  the  consent, 
executed  and  acknowledged  in  like  mauner.  The  clerk 
must  file  and  record  such  a  designation,  consent,  or  revo- 
cation ;  and  must  note,  upon  the  record  of  the  original 
designation,  the  filing  and  recording  of  a  revocation. 
While  the  designation  remains  in  force,  as  prescribed 
in  this  section,  a  summons,  or  any  process  or  other 
paper  for  the  commencement  of  a  civil  special  proceed- 
ing, ag^nst  the  person  making  it,  in  any  court  or  before 
any  officer,  may  be  served  upon  the  person  so  desig- 
nated, in  like  manner  and  with  like  e£fect,  as  if  it  was 
'  served  personally  upon  the  person  making  the  designa- 
tion, notwithstanding  the  return  of  the  latter  to  the 
United  SUtes. 
Kev. 

§  431.  How  personal  servioe  of  summons  made 
upon  a  domestio  oorporation.  —  Personal  service  of  the 
summons  upon  a  defendant,  being  a.  domestic  corpora- 
tion, must  be  made  by  delivering  a  copy  thereof,  within 
the  State,  as  follows : 

1.  if  the  action  is  against  the  mayor,  aldermen,  and 
commonalty  of  the  city  of  New-York,  to  the  mayor, 
comptroller,  or  counsel  to  the  corporation  .(1) 

2.  If  the  action  is  against  any  other  city,  to  the  mayor, 
tressurer,  counsel,  attorney,  or  clerk ;  or,  if  the  city 
lacks  either  of  those  officers,  to  the  officer  performing 
corresponding  functions,  under  another  name.(2) 

8.  In  any  other  case,  to  the  president  or  other  head  of 
the  corporation,  the  secretary  or  derk  to  the  corpora- 
tioD,  the  cashier,  the  treasurer,  or  a  director  or  manag- 
hig  agent.(3) 

(1>  L.  WM.  eh.  W»,  1 4.    C2)  Hew.    (3)  Co.  Proc.  .14S4,  part  of  rabd. 
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1.  Brew«i«r  v.  Michigan  Gent.,  6  How.  188:  Flynn  v.  Hudson  B.  B.  R. 
Co..  6  How.  808;  Dotye.  Klch.  Gent.,  8  Abb.  427 ;  B«ln  v.  Globe  Ina. 
Co.,  9  How.  448;  Donadl  v.  Ins.  Co.,  3  S.  D.  Smith,  519;  BerrUn  «• 
McthodlBt,  4  Abb.  4M ;  8.  c,  6  Dner,  083. 

§  432.  [Amended,  1877.]  Id. ;  upon  a  forei^  corpo- 
ration. —  Personal  service  of  the  summons,  npon  a 
defendant,  being  a  foreign  corporation,  must  be  made 
by  delivering  a  copy  thereof,  within  the  State,  as  fol- 
lows : 

1.  To  the  president,  treasurer,  or  secretary ;  or,  if  the 
corporation  lacks  either  of  those  officers,  to  the  officer 
performing  corresponding  functions,  under  another 
name. 

2.  To  a  person  designated  for  the  purpose  by  a  writ- 
ing, under  the  seal  of  the  corporation,  and  the  signa- 
ture of  its  president,  vice-president,  or  other  acting 
head,  accompanied  with  the  written  consent  of  the  per- 
son designated,  and  filed  in  the  office  of  the  secretary 
of  State.  The  designation  must  specify  a  place,  within 
the  State,  as  the  office  or  residence  of  the  person  design 
nated  ;  and,  if  it  is  within  a  city,  the  street,  and  street 
number,  if  any,  or  other  suitable  designation  of  tho 
particular  locality.  It  remains  in  force,  until  the  filings 
in  the  same  office  of  a  written  revocation  thereof,  or  of 
tho  consent,  executed  in  like  manner ;  but  the  person 
designated  may,  from  time  to  time,  change  the  place 
specified  as  his  office  or  residence,  to  some  other  place 
within  the  State,  by  a  writing,  executed  by  him,  and 
filed  in  like  manner.  The  secretary  of  State  may  re- 
quire the  execution  of  any  instrument,  specified  in  this 
section,  to  be  authenticated  as  he  deems  proper,  and  he 
may  refuse  to  file  it  without  such  an  authentication. 
An  exemplified  copy  of  a  designation  so  filed,  accom- 
panied with  a  certificate  that  it  has  not  been  revoked, 
is  presumptive  evidence  of  the  execution  thereof,  and 
conclusive  evidence  of  the  authority  of  the  officer 
executing  it. 

8.  If  such  a  designation  is  not  in  force,  or  if  neither 
the  person  designated,  nor  an  officer  specified  in  subdi- 
vision first  of  this  section,  can  be  found  with  due  dili- 
gence, and  the  corporation  has  property  within  the 
State,  or  the  cause  of  action  arose  therein ;  to  the 
cashier,  a  director,  or  a  managing  agent  of  the  corpora- 
tion, within  the  State. 

Co.  Proc.,  i  184,  part  of  subd.  1.  and  L.  185S.  ch.  Z79.  N  1-^.    Glewi  v. 
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Bockford,  49  How.  117;  PeBemer  e.  Drew.dTB&rb.  438;  0\hhs  v.  Qnetni 
Iiw,  Co..  63  K.  Y,  114,  and  caaea. 

^433.  Service  of  process,  etc.,  to  commence  a  spe- 
ciil  proceeding.  —  The  provisiona  of  this  article,  re- 
lating to  the  mode  of  service  of  a  summoDs,  apply  like- 
wise to  ibe  service  of  any  process  or  other  paper,  whereby 
a  special  proceeding  is  commenced  in  a  court,  or  before 
an  officer,  except  a  proceeding  to  punish  for  contempt, 
and  except  where  special  provision  for  the  service 
thereof  is  otherwise  made  by  law. 
Bee  L.  IS»,  ch.  279,  { I  (3  KJm.  6S5) 

^  434.  Proof  of  service  of  smnmons,  etc  j  how  made. 
—  Proof  of  service,  as  prescribed  in  this  article,  must 
be  made  by  affidavit,  except  as  follows  : 

If  the  service  was  made  by  the  Bheriff,  it  may  be 
proved  by  his  certificate  thereof, (1) 

2.  If  the  defendant  served  is  au  adult,  who  has  not 
been  judicially  declared  to  be  incompetent  to  manage 
his  affairs,  the  service  may  be  proved  by  a  written  ad- 
mission, signed  by  him,  and  either  acknowledged  by 
him.  and  certified  in  like  manner  as  a  deed  to  be  re- 
corded in  the  county,  or  accompanied  with  the  affidavit 
of  a  person,  other  than  the  plaintifl',  (showing  thai  the 
■ignature  is  genuine.(2) 

A  certificate,  admission,  or  affidavit  of  service  of  a 
gammons,  must  state  the  time  and  place  of  service.  A 
written  admission  of  the  service  of  a  summons,  or  of  a 
paper  accompanying  the  same,  imports,  unless  other- 
wise expressly  stated  therein,  or  otherwise  plainly  to 
be  inferred  from  its  contents,  that  a  cop}'  of  the  paper 
was  delivered  to  the  person  signing  the  admission. (3) 


5  Ho 
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fur  portions  of  Co.  Proc.  8  l.V.     fl)  LItchrteld  r.  Bnrwell, 

r/iion  V.  KlnK,  1  Abb.  126:  Morrell  v.  Kimball.  4  Id.  352; 

.   V.  Dickson,  9  Id.  61:  s.  c.  17  How.  477  ;  Brlen  ?>.  Casey, 

.     lonew  r.  U.  g.  Slate  Co..  If.  How.  I2y;  LltchlieM  v.  liar- 

1.   iiolttu  r.  Fagaii,  48  Ul.   240.    (3)  Hee  lU-ad  r.  French,  2i 


ARTICLE  SECOND. 

BUB8TITUTE8  FOR  PERSONAL  SERVICE  IN  SPECIAL  CASES. 

BSO.  436.  Order  for  wrvlce  of  sammona  from  roprenie  court,  whco  de- 
fendant not  found,  clc. 

♦36.  How  servlre  must  be  made. 

137.  Papers  to  be  tiled ;  proof  of  service. 

43«.  Cases  In  which  service  of  iuniraonn  by  publication,  etc.,  may 
be  ordered. 
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Sec.  439.  Papers  upon  whJch  order  for  publication  may  be  i 

440.  By  whom  onler  may  bo  made ;  contents  of  order. 

441.  When  publication  must  be  commenced ;  when  •ervioe  deerae-i 

complete. 

442.  Papers  to  bje  flled  ;  notice  io  defendant. 

443.  Id.;  when  service  Is  mode  without  the  State, 
441.  Proof  of  service. 

445.  Defendant  whun  allowed  to  defend. 

§  435.*  [Amended,  1880.]  Order  for  service  of  sum- 
mons from  supreme  court,  when  defendant  not  fbmid, 
etc.  —  Where  a  summons  ia  issued  in  any  court  of 
record,  an  order  for  the  service  thereof,  upon  a  defendant  resid- 
ing within  the  State,  raav  be  made  by  the  court,  or  a  judge 
thereof,  or  the  county  judge  of  the  countj'  where  the  action  is 
triable,  upon  satisfactory  proof. n>y  the  affidavit  of  a  person,  not 
a  party  to  the  action,  or  by  the  return  of  the  sheriff  of  the 
county  whei-e  the  defendant  iTsides,  that  proper  and  diligent 
eflPort  hns  been  made  to  servo  the  summons  upon  the  dt»fendant, 
and  that  the  place  of  his  sojourn  cannot  be  ascertainetl,  or  if  be 
is  within  the  Hiafe,  that  lie  avoids  sei-vice,  bo  tliat  personal  ae^ 
vice  cannot  bo  made. 

Pnrtof  L.  I«i3,  ch.  ftll  (i  Fvlni,  598).  •Simpson  v.  Burch,  6  T.  A  C.5W; 
h.  c.,4  Iliin,31fi:  Collins r.  Ryan,.'«  Barb.  f>4S:  Foot  i».  Harris,  2  Abb. 
454 ;  Sk'innion  v.  Kelley,  18  N.  Y .  35!i :  Na«lc  r.  Taggart.  4  Abb.  N.  C.  144, 
Sp.  T.:  Easton  v.  Mftlavezl.7  Daly,  147  :  McCarthy  v.  McCarthy,  55  How. 
418.  atrd.  16  Hun.  016 ;  McCarthy  v.  3IcCarthy,  64  How.  97. 

§  436.*  How  service  must  be  made.  —  The  order 
must  direct,  that  the  service  of  the  summons  be  made, 
by  leaving  a  copy  thereof,  and  of  the  order,  at  the  resi- 
dence of  the  defendant,  with  a  person  of  proper  age,  if 
upon  reasonable  application,  admittance  can  be  ob- 
tained, and  such  a  person  found  who  will  receive  it ;  or, 
if  admittance  cannot  be  so  obtained,  nor  such  a  person 
found,  by  affixing  the  same  to  the  outer  or  other  door 
of  the  defendant's  residence,  and  by  depositing  another 
copy  thereof,  properly  inclosed  in  a  post-paid  wrapper, 
addressed  to  him,  at  his  place  of  residence,  in  the  pos^ 
office  at  the  place  where  he  resides. 

Port  of  L.  1893,  ch.  511.  amM. 

§  437.  Papers  to  be  filed:  proof  of  service.  —  The 
order,  and  the  papers  upon  which  it  was  granted,  must 
be  filed,  and  the  service  must  be  made,  within  ten  days 
after  the  order  is  granted  ;  otherwise  the  order  becomes 
iDoperative.(l)  On  filing  an  affidavit,  showing  service 
according  to  the  order,  tue  summons  is  deemed  served, 
and  the  same  proceedings  may  be  taken  thereupon,  as 
if  it  had  been  served  by  publication,  pursuant  to  an 
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order  for  that  purpose,  made  a.s  prescribed  in  the  uext 
6ection.(2) 

(1 )  New .    (2)  From  L.  1853,  ch .  fi  11 . 

g  438.  [Amended,  1879.J  Cases  in  which  service 
of  suninioiis  by  publication,  etc.,  may  be  ordered.  — 
An  order,  directing  the  service  of  a  Huminons  upon  a 
defendant,  without  the  State,  or  by  publicaiion,  may 
be  made  in  either  of  the  following'  cases  : 

1.  Where  the  defendant  to  he  served  is  a  foreign  cor- 
poration; or,  being  a  natural  person,  is  not  a  resident 
of  the  State  ;  or  where,  after  diligent  inquiry,  the  de- 
fendant remains  unknown  to  the  plaintiff,  or  the  plain- 
tiff is  unable  to  ascertain  whether  the  defendant  is  or 
is  not  a  resident  of  the  State.(l) 

2.  Where  the  defendant,  being  a  resident  of  the 
Btete,  has  departed  therefrom,  with  intent  to  defraud 
hia  creditors,  or  to  avoid  the  service  of  a  Rummons  ;  or 
k.eei>s  himffelf  concealed  therein,  with  like  intent. (3) 

3.  Where  the  defendant,  being  an  adult,  and  a  res- 
ident of  the  State,  has  been  continuously  without  the 
United  States  more  than  six  months  next  before  the 
granting  of  the  order,  and  has  not  made  a  designation 
of  a  person,  upon  whom  to  serve  a  siinimons  in  hia 
behalf.  as]>Tescribed  in  section  fourliundred  and  thirty 
of  this  act ;  or  a  designation  so  made  no  longer  reraaina 
in  force  ;  or  service  upon  the  person  so  designated  can- 
not be  made  within  the  State,  after  diligent  effort. 

4.  Where  the  complaint  demands  judgment  annul- 
ling a  marriage,  or  for  a  divorce,  or  a  separation. (8) 

6.  Where  the  complaint  demands  judgment,  that  the 
defendant  be  excluded  from  a  vested  or  contingent  in- 
terest in,  or  lieu  ui)on,  specific  real  or  personal  property 
within  the  State  ;  or  that  such  an  interest  or  lien  in 
favor  of  either  party  i>e  enforc4^d,  regulated,  detinrd.  or 
limited;  or  otherwise  affecting  the  title  to  such  property. 

6.  Where  the  defendant  is  a  resident  of  the  State, 
or  a  domestic  corporation  ;  and  an  attempt  was  made 
to  commenc*^  tlie  action  against  the  defendant,  as  re- 
quired in  chapter  fourth  of  this  act,  before  the  expira- 
tion of  the  limitation  applicable  thereto,  as  fixed  in 
that  chapter;  arid  the  limitation  would  have  expired, 
within  sixty  days  next  preceding  the  application,  if 
tim^  had  not  been  extended  by  the  attempt  to  com- 
mence the  action. 
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g§  439-440.  COMMENCEMENT  OP  ACTION.         IM 

7.  Where  the  action  \b  agaiiust  the  Btockholders  of  a 
oorporation,  or  ]oint«tock  companj,  and  ia  authorised 
hy  a  law  of  the  State,  and  the  defendant  is  a  stock- 
holder thereof  .(5) 


SnlMtitata  for  Co.  Proc.«  1 185 ;  HaUett «.  fiUbtera.  18  How.  43 ; 

9.  Peabody.  3  Id.  109:  KendaU  «.  Washburn,  14  Id.  380 ;  Gook  v.  rarren, 
84  Barb.  9ft;  Wortroan  v.  Wortmaa,  17  Abb.  M;  flake  t.  Aodemu.  U!d. 
8;  33  Barb.  71;  Peck  v.  Cork,  41  Id.  M9:  Haodley*.  (hick,  47  How.  8S3: 
Brooklyn  Trast  Co.  v.  Bulmer.  49  N.  x.  M.  (1)  LefferU  v.  Hoffknan,  10 
Abb.  N.  8.  2,n.;  Hnrlbert «. Hope  Mut.  Ins.  Co.,  4  How.  278;  Wortman 
«.  Wortman,  17  Abb.  66.  (3)  Boche  v.  Ward,  7  How.  416 ;  Oollloa  «. 
Ryan,  33  Barb.  647 ;  Towsley  v.  McDonald.  32  Id.  6b^,  Eaaterbrook  «. 
Basterbrook.  64  Id.  421 ;  Btxby  «.  Smith,  6  T.  A  C.  279;  a.  c^  49  How.  80{ 
8  Hun,  60;  Yon  Bbade  v.  Von  Bhade,  2  T.  A  C.  491.  (3)  Saslerbrook  «. 
Bagtorbrook,  64  Barb.  421.  (4)  Wheeter  «.  Scully.  90  N.  Y.  667 ;  Allen t. 
Malcolm,  12  Abb.  N.  S.  839;  Steinle  v.  Boll.  Id.  171;  Schwlnser «. 
Ulckok,fi3N.  Y.  2tM):  Sandford  «.  White,  56  Id.  359.  (5)  See  h,  Itm, 
ch.  157.  }  1. 

^  43  9.x Amended,  1879.]  Papers  upon  which  order 
for  publication  may  be  made. —  The  order  must  be 
foundwl  upon  a  verifle<l  complaint,  Rhowing  a  suftlcieixt  cause 
of  jK'tion  "a;::.ihist  thfi  defendant  to  be  served,  an'l  proof  by 
affidavit  of  the  additional  facts  required  by  the  last  section  :  and 
P,l80.  where  the  application  is  made  upon  the  ground  thai  the 
dt'finidiint  is  a  foreign  corporatii)n.  or  not  a  lesideiii  of  the 
Stato.  or  lu  a  cas-.'  sp"oili*'d  m  Bubdivision  fourth,  fifth,  or 
seventh  of  the  last  s(>ctiou,  that  the  plaintiff  has  been  or  niil  be 
unable,  with  due  diligence,  to  make  personal  service  of  the 
summooa. 

b"o  Co.  Piuf..  }  13i>.  Kendall  r.  Washburn,  14  IIow.  3ft«i:  Tlius  •. 
Relyea,  10  11.  371 :  s.  c,  H  Abb.  177  ;  Waffle  r.  Ooblo,  M  Uarb.  .-JlT ;  Jao- 
quersoti  v.  Van  firbeii,  2  Abb.  .Hir>. 

§  440.  [Amended,  1879.]  By  whom  order  may  be 
made ;  contents  of  order. —  The  order  may  be  uiade  bj 
a  judge  of  the  court,  or  the  county  judge  of  the  oountj 
wlmre  tlie  action  is  triable.  It  uinat  direct  that  sei^ 
vico  of  the  Bummonif,  upon  tiie  defendant  named  or  de- 
scribed in  the  order,  be  made  by  publication  thereof 
in  two  newspapers,  demprnated  in  the  order  as  most 
likely  to  giv«  notice  to  the  dcfpiulant.  for  a  specifieu 
time,  whicli  tlie  judge  dt^eniH  rca.'^onable,  not  leas  than 
onc«  a  weuk  for  pix  successivo  weeks;  or,  at  the  op- 
tion of  tlie  plaintiff,  by  servicL*  of  the  summons,  and  of 
a  copy  of  tile  C(un plaint  and  order,  without  the  fcftate, 
upon  the  defendant  personally,  if  lie  is  of  fall  age,  or 
an  infant  of  the  age  of  fourteen  yearrt  or  upwards;  or, 
if  the  defenadnt  is  a  corporation,  upon  an  olHoer 
thereof,  specified  in  section  four  liundred  and  thirty- 
one  or  four  hundred  and  thirty-two  of  this  act.  It 
must  also  contain,  either  a  direction  that,  on  or  before 
the  day  of  the  first  publication,  the  plaintiff  deposit  iv 
a  nnAoiAftd  nnst-office.  one  or  morfl  ««tR  of  rnni«>«  nf  iht 


-  'HiTnons,  complaint,  and  order,  each  contained  in  a 
ftfly  closed  post-paid  wrapper,  directed  to  liie  de. 
.  iant,  at  a  place  specified  in  tlie  order;  or  a  Ftate- 
ment  that  the  judge,  being  patisfied,  by  tlie  affidavits 
upon  v/hich  the  order  wa.s  granted,  tliat  the  plaintiflf 
cannot,  with  reasonable  diligence,  ascertain  a  place  or 
plac^*8,  where  the  defendant  would  probably  rx?ceive 
matter  transmitted  through  the  post-office,  dispeusea 
with  the  deposit  of  any  papers  therein. 

^bsUtute  for  part  of  I  1.^5  of  Co.  Proc,  (1)  0!cr.H  ..  R->kinson,  21  N. 
Y.  150;  P^ple  P.Gray,  10  Abb.  4G8;  Stelnle  v.  B  \.  S.  171. 

d)  Kenierr.   L«fonar.L  1*  Abb.   N.  S,  96;  Brook  .  p.  Bul- 

B»«T,  49  N.  Y.  Ai.    (3)  Towsley  v.  McDonald.  ';  Warren 

•.  nflkny,  9  Abb.  66;  s.  c,  17  How.  1()6;  Hvatt  r.  W  ng  liil-lU,  IS  How. 

§  441.  [Amended,  1877.]  When  publication  must 
be  commenced  j  when  service  deemed  complete.  — 
The  first  publication  in  each  newspaper  dewignated  in 
the  order,  or  the  service  upon  the  defendant  without  the 
State,  must  be  made  %vithin  three  mouths  after  the 
order  is  granted.  For  the  purpose  of  reckoning  the 
time  within  which  the  defendant  must  appear  or 
answer,  service  by  publication  is  complete  upon  the 
day  of  the  last  publication,  pursuant  to  the  order  ;  and 
service  made  without  the  State  is  complete  upon  the 
expiration  thereafter  of  a  time  equal  to  that  prescribed 
for  publication. 

Co.  Proc.,  substUutc  for  part  of  J  135  and  {  137,  Brooklyn  Trust  Co.  ▼. 
Bulraer,  43  N.  Y.  84;  Kernerr.  Leoaanl,  li  Abb.  N.  S.  %;  Richardson 
».  Bates.  23  How.  516;  Brod  r.  Heymann.  3  Abb.  N.  S.  396. 

§  442.  [Amended,  1877.]  Papers  to  be  filed;  notice 
to  defendant. —  Where  service  in  made  by  publication, 
the  summons,  complaint,  and  order,  and  the  papers 
upon  which  the  order  was  made,  must  be  filed  with  the 
clerk,  on  or  before  the  day  of  the  first  publication  ;  and 
a  notice,  subscribed  by  the  plaintiff's  attorney,  and 
directed  only  to  the  defendant  or  defendants  to  be  thus 
served,  subHtautially  in  the  following  form,  tlie  blanks 
being  properly  filled  up.ijiust  be  subjoined  to,  and  pub- 
lished  with  the  summons: 

*•  To  :  The  foregoing  summons  is  served  upon 

you,  by  publication,  pursuant  to  an  order  of 
(naming  the  judge  and   his  official  title),  '*  dated  the 
day  of  ,  18     ,  and  filed  with  the  com- 

plaint, in  the  office  of  the  clerk  of  ,  at 

8ab8tlt,nte  for  Co.  Proc. .  part  of  j  135.    Kendall  v.  ^a»bburn,  H  How. 
3M;  TUu«r.  Relyca,  16  1<1.  371;  Waffle  w.  Ooblo.  53  Barb.  617;  Jtcquer- 
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§§  443-445.  CX)MMENCEMENT  OF  ACTION.  156 

J\  443.  [Amended,  1877.]  Id.;  when  lervioe  Is  made 
thoattne  State.  — Where  service  is  made  withoat 
the  State,  the  papers  specified  in  the  last  section  mast 
be  previoasljT  nled  ;  and  a  notice  must  be  served  vrith 
the  Bummons,  in  all  respects  like  the  notice  required  bj 
the  last  section,  except  that  the  words,  **  withoat  the 
State  of  New.  York",  mast  be  substituted  for  the  words, 
"  by  publication  ". 
New. 

§  444.  Proof  of  service. —  Proof  of  the  publication 
of  tlie  summons  and  notice  must  be  made  oy  the  affi- 
davit of  the  printer  or  publisher,  or  his  foreman,  or 
principal  clerk.(l)  Proof  of  deposit  in  the  post-office,  or 
of  delivery,  of  a  paper  required  to  be  deposited  or  de- 
livered hy  the  provisions  of  this  article,  must  be  made 
by  the  affidavit  of  the  person,  who  deposited  or  deliv- 
ered it.(2) 

Go.  Proci  138,iabd.  8.  (1)  Bamce  «.  Reed,  16  Berb.  347;  Brlsbana 
V.  Peabody,  3  How.  100.  (3)  Stelnle  v.  Bell,  12  Abb.  K.  S.  171 ;  HaI- 
lett  V,  Rlghtere,  13  How.  46;  MorreU  v.  Kimball,  4  Abb.  352. 

§  446.  [Amended,  1877.]  Defendant  when  allowed 
to  defend.  —  Where  the  summons  is  served,  pursuant 
to  an  order  made  as  prescribed  in  this  article,  and  the 
defendant  so  served  does  not  appear ;  he  or  his  repre- 
sentative, on  application  and  sufficient  cause  shown,  at 
any  time  before  final  judgment,  must  be  allowed  to  de- 
fend the  action  ;  and,  except  in  an  action  for  divorce, 
or  wherein  the  contrary  is  expressly  prescribed  by  law, 
the  defendant,  or  his  representative,  must,  in  like  man- 
ner, upon  good  cause  shown,  and  upon  just  terms,  be 
allowed  to  defend,  after  final  judgment,  at  any  time 
within  one  year  after  personal  service  of  written  notice 
thereof;  or,  if  such   a  notice  has  not    been  served, 
within  seven  years  after  the  filing  of  the  judgment- 
roll.     If  the  defence  is  successful,  and  the  judgment, 
or  any  part  thereof,  has  been  collected  or  otherwise  en- 
forced, such  restitution  may  thereupon  be  compelled, 
as  the  court  directs ;  but  the  title  to  property,  sold, 
to  a  purchaser  in  good  faith',  pursuant  to  a  direction 
contained  in  the  Judgment,  or  by  virtue  of  an  execu- 
tion issued  upon  the  same,  shall  not  be  affected  thereby. 

Id.. part  of  {135.    Brown  9.  Brown.  A8  N*.  T.  M9:  Roche  v.  Ward, 
.  How.  416;  Van  Wyck  v.  Hardy.  39  Id.  3W;  Jacqoenion  v.  Van  Krb  -  ' 
Abb.  315;  Hallett  r.  Righters.  13  How.  43;  Titus  v.  Relyea,  16  Id. 
mian «.  Lemon,  U ' '       '     ""  "       '*     '"     ""'    '"     "    ' 

bite,  9  Paige.  3&j. 
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1  446-448. 


TITLE   II. 
Parties  to  an  action, 

Axnam  1.  PuHea  generally. 

2.  PartiM  severftllj  liable. 

3.  Parties  prosecuting  and  dereadlng  as  poor  peraoiiM. 

4.  Infknt  plaioUff^  and  defendaDts. 

ARTICLE  FIRST. 


PAIITIES    GENERALLY. 

In.  416.  Wbo  QUIT  be  Joined  a^  plaintlfft. 

447.  Id. ;  aa  defendants. 

448.  Parties  onlted  In  Interest,  when  to  bo  Joined;  when  one  or 

more  may  sue  or  defend  for  the  whole. 

449.  Party  In  Interest  to  sue.    Trustee,  etc.,  may  aae  alone. 
400.  When  married  woman  Is  a  party. 

491.  When  defendant  or  his  name  Is  unknown. 

4fi3L  When  court  to  decide  controversy,  or  to  order  other  parties  to 

he  brought  In. 
453,  Snpplemental  aummons. 

%  446.  WIlo  may  he  joined  as  plainti^. —  All  persons 
having  an  interest  in  the  subject  of  the  action,  and  in 
obtaining  the  judgment  demanded,  may  be  joined  aa 
plaintiSfl,  except  as  otherwise  expressly  prescribed  in 
thlB  act. 

eo.  Proc.,1 117.  Stmarr.  Canaday.  A3  N.  Y.  298;  Slmson  v.  Satterlee, 
64  Id.  667;  Eaton  v.  Alger,  47  Id.  345j  Sanford  v.  Sanford,  45  Id  723; 
Thompson  t».  Fargo,  49  M.  18S;Mr.Kee  f.  Murphy,  ai  N.  Y.  Supr.261; 
Ueest?.  Nellls,  1  T.  AC.  lid;  Quackenbos  t).  Edgar.  34  N.  Y.  8ui*r.  333; 
finery  p.  Ersklne,  66  Barb.  9;  McCoUer  tv.  Lawrence,  4  Hun,  107;  Gray 
9.  iHirland,  51  N.  Y.  4Zi;  Farnian  v.  Van  Size,  5«)  Id.  435;  Lampraan  r. 
Hammond,  3  T.  &  0.  293;  Sturm  v.  Atlantic  Ins.  Co.,  M  N.  Y.  Supr. 
»1 ;  and  fee  1  Walt's  Pr.  S8,  et  seq. 

§  447.  Id- ;  as  defendanta.  —  Any  person  may  be 
made  a  defendant,  wlio  lias  or  claims  an  interest  in  the 
controversy,  adverse  to  the  plaiotiff,  or  who  is  a  neces- 
sary party  defendaut,  for  the  complete  determination 
or  settlement  of  a  question  involved  therein  ;  except 
as  otherwise  expressly  prescribed  in  this  act. 

Id.,  part  of  I  lis.  Haines  t:,  HollNter.64  N.  Y.  1;  Brown  v.  Volkenlng, 
Jd.  7«:  Slater  v.  Mers»>reau,  l.l.  13rf;  HaUtead  ».  OocUcrofi,  49  N.  Y. 
Bnpr.  619;  Lltlell  v.  Savrc,  7  Hun,  4H5;  Sanders  c.Yonkeru,  63  N.  Y.  48»; 
Hurilrart  c.  Banks.  1  Abb.  N.  C.  157  ;  Chase  v.  Vanilerbllt,  62  N.  Y.3<r7. 
See  note,  1 118,  Yoorhles'  Code  ;  I  Walt's  Pr.  SS,  et  seq. 

g  448.  Parties  united  in  interest,  when  to  be  joined 
when  one  or  more  may  sue  or  defend  for  the  whole.  ^^ 
Of  the  parties  to  the  action,  those  who  are  unitt-d  in  in- 


Mmdi 
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§§  449>4M). 


PARTIES. 


1% 


terest  muflt  be  joined  as  plaintiffs  or  defendants,  except 
as  otherwise  expressly  prescribed  in  this  act.  But  if 
the  consent  of  any  one,  who  ought  to  be  Joined  as  a 
plaintiff,  cannot  he  obtained,  he  may  be  made  a  defend- 
ant, the  reason  therefor  being  stated  in  the  complaint. 
And  where  the  question  is  one  of  a  common  or  general 
interest  of  many  persons ;  or  where  tlie  persons,  who 
might  be  made  parties,  are  very  numerous,  and  it  may 
be  impracticable  to  bring  them  all  before  the  court, one 
or  more  may  sue  or  defend  for  the  benefit  of  all. 

Co.  Proc,  1 119,  am'd.  (1)  Wooster  «.  Chamberlln.  38  Barb.  60S ;  Fox 
V.  Mo.vcr.54  N.  Y.  121;  Schmalholz  v.  Polh^aas,  49  How.  59;  Sllsbee  «. 
Smith,  41  Id.  418:  Potter  v.  £lllce.48  N.  T.  321;  Carrere  t.  Spoflfbrd,  44 


Field  c. 


cley  r.  Walter,2  Sweenty.  175:  Crldley  t>.  Curri',  44  How.  345,; 


VanCott,  15  Abb.  N.  8.  349;  Barton  v.  SpeU.  5  Hun.  60: 

(2)  C!ole  r.   Reynolds,  W  N.    

BeckH'lth.  10  Abb.  2%;  Kerr  v.  Blodgett,  48  N.  Y.  62;^  Sherman  v.   Pi 


r.  Salter.  51  N.  if.  l;'Hopklns  i>.  Lane,  4't.   &  0.  311;  Uasbrouck  t. 
'      (2)  C!ole  V.   Reynolds,  18  N.  Y.  74.    (3)  Ooe  v. 


Bunce,62  N.  Y.  475. 


l8h,  53  Id.  483;  Smith  v.  IiOckwood,  13  Barb.  218:  Brooks  r.  Peck.  38 
Id.  519;  Rejdv.  Evergreens.  21  How.  319;  Bishop  v.  Edmlston.  16  Abb. 
466 ;  McKenzle  v.  L*Amoureax,  11  Barb.  518. 

§  449.  [Amended,  1877.]  Party  in  interest  to  sue. 
Trustee,  etc,  may  sue  alone.  —  Every  action  must  be 
prosecuted  in  the  name  of  the  real  party  in  interest,  ex- 
cept that  an  executor  or  administrator,  a  trustee  of  an 
express  trust,  or  a  person  expressly  authorized  by  stat- 
ute, may  sue,  without  joining  with  him  the  person  for 
whose  benefit  the  action  is  prosecuted.  A  person,  with 
whom  or  in  whose  name,  a  contract  is  made  for  the 
benefit  of  another,  is  a  trustee  of  an  express  trust, 
within  tlie  meaning  of  this  section. 

Id.,  part  off  111,  and  all  of  1 113.  See  note  to  {}  111  and  113.  Yoorhles* 
Code  and  causes  cited,  ante.  H  440  and  447.  Executon*,  etc.,  Greenflcld  v. 
Mass.  Mut.  Ins.  Co..  47  N.  V.  430;  Miller  v.  Knox.  48  Id.  232:  Dunning 
V.  Ocean  Nat.  Bk..  6  Lans.  296;  Eaton  v.  .\1ger.  47  N.  Y.  .345;  Blood>;ooU 
B.  MIcklc.  15  Abb.  N.  8.  103 ;  Western  R.  R.  Co.  v.  Nolan,  46  N.  Y.  513  ; 
Davis  >'.  Rci-nolda,  48  How.  210 ;  Fields  ».  Fowler.  4  T.  A  C.  598 ;  - 


Hun,  ti«». 


c.,2 


§  450.*  [Amended,  187 9. J  When  married  woman  is 
a  party.  —  In  an  action  or  special  proceeding,  a  mar- 
ried woman  appears,  prosecutes,  or  defends,  alone,  or  joined 
with  other  parties,  aa  ir  she  were  single.  It  is  not  necessai-y  or 
proper  to  join  her  husband  with  her  as  a  party  in  any  action  or 
si^ei'ial  proceeding  affecting  her  separate  property. 

Substitute  for  Oo.  Proc,  1 114.  Reynolds  v.  Robinson,  64  N.  Y.  5R9 ; 
Broom  v.  Taylor.  9  Hun,  155 ;  Spencer  v.  Humlston.  Id.  71 ;  Slniar  e.  Can- 
aiav.r.3N.  Y.  298;  Wright  v.  Wright,  54  Id.  437  :  .afTd,  59  Barb.  505: 
Rower.  Smith, 45  N.  Y.  230;  Freeman  r.  Barber,  3  T.  &  C.  ^74;  s.  c,  1 
Hm,  433  :  Adams  v.  Curtis,  4  Luns,  164  ;  Odboni  r.  Nelson,  .W  Barb.  375 ; 
Kanip  V.  Kamp.  46  How.  143:  Moore  v.  Moore,  47  N.  Y.  467  ;  Scott  v, 
(^o!<wuv.  58  Id.  619 ;  Beau  v.  Kiah,  6  T.  &  O.  464 ;  s.  c.,4  Hun,  171 :  Cham« 


Digitized  by  VjOOQIC 


bovet  r.  CBgnej,  35  N.  Y.  Sapr.  474 ;  Filer  t>.  N.  Y.  C,  etc. ,  49  N.  Y.  47 
SUmemAn  e.  Eric  B.  B,  Co.,  52  Id.  429 ;  Hoffhian  v.  Tread  well,  39  N  Y. 
fapr.  la ;  HiDcUey  v.  Smith.  51  N.  Y.  21.  See,  aluio.  61  Barb.  145 :  35  id. 
II ;  21  How.  309  ;  17  Abb.  76  ;  21  How072  :  52  Barb.  141  :  35  N.  Y.  507  ;  28 
M.  913 ;  31  Id.  56( :  5  Duer.  «d2  ;  16  N.  Y.  71 ;  9  Abb.  402  ;  17  How.  563  : 
34  Barb.  410:  31  Id.  121  ;  2  Abb.  N.  S.  455;  38  Uow.  37  ;  35  Barb.  68;  2 
Abb.  N.  8.  230  ;  44  Barb.  577. 

^  461.  [Amended,  1879.]  When  defendant  or  hia 
name  is  unknown. — Where  the  plaintitf  in  ignorant 
of  the  name  or  part  of  the  uame  of  a  defendant, 
he  may  designate  that  defendant,  in  the  summons ; 
and  in  any  other  process  or  proceeding  in  the  action, 
by  a  fictitious  name,  or  by  as  nuiGh  of  his  name  as  is 
known,  adding  a  description,  identifying  the  person 
iutende<3.  VVherp  the  plaintiff  demands  judgment 
against  an  unknown  person,  he  may  designate  tiiat  per 
soLi  as  unknown,  adding  a  description,  tending  to 
identify  him.(l)  In  either  case  the  person  intended 
is  rhereapon  regarded  as  a  defendant  in  the  action,  and 
as  .sutficiently  described  therein,  for  all  purposes  incaid- 
ing  service  of  the  summons,  as  prescribed  in  article 
second  of  the  last  title.  When  the  name,  or  the  re- 
mainder of  the  name,  or  the  person,  becomes  known, 
an  order  must  be  made  by  the  court,  upon  nuch  notice 
and  sucli  terms  as  it  prescribes,  that  the  proceedings 
already  taken  be  deemed  amended,  by  the  insertion  of 
the  true  name,  in  place  of  the  fictitious  name  or  part 
of  name,  or  the  designation  as  an  unknown  person  ; 
and  that  all  subsequent  proceedings  be  taken  under 
the  true  name. (3) 

Sabrtitate  for  Co.  Proc.  {  175,  and  portion  of  8  135.  (1)  Qrandall  i-. 
BMcta.7How.  271;  Pindar  r.  Black,  4  Id.  95;  Frank  v.  tievle,  5  Bob. 
an :  Saifleston  r.  Son,  Id.  640 ;  Sandfoni  p.  White,  56  N.  Y.  3!.9  ;  afl'g  1 
T.  k  C.  M7.     (tl)  Packard  r.  Wood,  17  Abb.  ZU.  n. 

^  462.  When  court  to  decide  controversy,  or  to 
ordetr  other  parties  to  be  brought  in.  —  The  court  may 
determine  the  controversy,  as  between  the  parties  be- 
fore it,  where  it  c&n  do  80  without  prejudice  to  the 
rights  of  others,  or  by  saving  their  rights ;  but  where 
a  complete  determination  of  the  controversy  cannot  be 
had  without  the  presence  of  other  parties,  the  court 
must  direct  them  to  be  brought  in.  And  where  a  per- 
son, not  a  party  to  the  action,  has  an  interest  in  the 
subject  thereof,  or  in  real  property,  the  title  to  which 
may  in  any  manner  be  affected  by  the  judgment,  and 
makes  application  to  the  court  to  be  made  a  party,  it 


§g  453-456.  PARTIES  SEVERALLY  LUBLE.         160 

most  direct  him  to  be  broaght  in  by  the  proper  amend- 
ment. 

Co.  Proc..  part  of  1 122,  am*d.  McMabon  v.  Allen,  12  How.  29  :  Powell 
V.  Finch,  5  Daer,  806 ;  Davis  «.  Mayor.  2  Id.  068 ;  Shaver  v.  Bndnard,  Si 
Barb.  K ;  Stnrtevant  v.  Brewer.  17  How.  671 ;  Sawyer  v.  Chambeni,  11 
Abb.  110 :  McKay  v.  Draper,  27  M.  T.  2B6 ;  Kelsey  v.  Mnrray.  28  How. 
MS ;  8.  c,  18  Abb.  294 ;  Scheldt «.  Sturglt,  10  Boaw.  606. 

^  453.  [Amended,  1877.]  Supplemental  gnmmoim. — 
Wnere  the  court  directs  a  new  defendant  to  be  broagJit 
in,  and  the  order  is  not  made  upon  his  own  application, 
a  supplemental  summons  must  be  issued,  directed  to 
him,  and  in  the  same  form  as  an  original  summons ; 
except  that,  in  the  body  thereof,  it  must  require  the 
defendant  to  answer  the  original  or  the  amended  com- 
plaint, and  the  supplemental  complaint,  or  either  of 
them,  as  the  case  requires.  And  each  provision  of  this 
chapter,  relating  to  personal  service,  or  a  substitute  for 
personal  service  of  an  original  summons,  applies  to 
snch  a  supplemental  summons. 
New. 

ARTICLE  SECOND. 

PARTIES  SBVERALLT  LIABLE. 

8ml  4M.  When  persona  liable  for  the  same  demand  may  be  aned  together. 
466.  Defendant  so  sued  may  apply  for  any  relief. 
466.  Proceedings  In  action  against  defendants  severally  liable. 


g  464.  [Amended,  1877.]  When  persons  liable  for 
the  same  demand  may  be  sued  together.  —  Two  or 
more  persons,  severally  liable  upon  the  same  written 
instrument,  including  the  parties  to  a  bill  of  exchange 
or  a  promissory  note,  whether  the  action  is  brought 
upon  the  instrument,  or  by  a  party  thereto  to  recover 
against  other  parties  liable  over  to  him ;  may,  all  or 
any  of  them,  be  included  as  defendants  in  the  same  ac- 
tion, at  the  option  of  the  plaintiff. 

Ck>.  Proc.i  120.  Hees  e.  NeUli,  66  Barb.  440;  Qulsley  r.  Walter.  2 
Sweeney,  176;  Orldler  v.  Curry.  44  How.  34A  ;  Field  v.  Van  Colt.  16  Abb. 
N.  S.  349 :  Barton  v.  Spels,  6  Hun.  60 ;  Bates  v.  Merrick,  5  T.  A  a  701 : 
a.  c. 2  Hun.  668:  Decker  V.  Gaylord.S  Id.  110;  Alfred  v.  Watklns,  1  Code 
Rep.  N.  S.  843;  Kelsey  v.  Bradbury.  21  Barb.  631 ;  Farmers*  Bk.  e.  Blair, 
44  ra.  642;  Barker  v.  Cassldy,  16  Id.  177. 

§465.  Defendant  so  sued  may  apply  for  any  relief 
—  The  joinder  of  a  person,  as  defendant  in  an  action, 
with  another  person,  as  prescribed  in  the  last  section. 
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do«i  not  affect  his  right  to  anj  order  or  other  relief,  to 
which  he  would  have  been  entitled,  if  he  had  been 
separately  sued  in  the  action. 

L.  IB4J,  ch.  3S2,ll  a  1dm.  457), 

.-J  ^^f'  ?^^f^^.ff  ^  '^''^^^  against  defendanU 
leverally  liable.— Where  a  summons,  issued  against 
iwo  or  more  defendants,  alleged  to  be  Beverally  liable 
s  served  upon  some,  but  not  upon  all  of  them  the 
Jlaintiff  may  proceed  against  tliose  upon  whom  'it  is 
served,  as  if  they  were  the  only  defendants  named 
.herein  Where  it  is  served  upon  all  of  them,  the 
c^lamtiff  may  take  judgment  against  one  or  more  of 
.  where  he  would  be  entitled  to  judgment  if  the 
i\  was  against  him  or  them  alone.  Where  judff- 
^^cut  ifl  so  taken,  the  clerk  must,  upon  the  plaintiff's 
application  enter  an  order,  directing  that  the  action  be 
^u  y  a od  that  the  plaintiff  may  proceed  against  the 
:.^  defendants.  In  any  subsequent  proceeding,  the 
>lainuff  may  use,  together  with  a  certified  copy  of  such 
^n  order,  a  copy  of  a  paper  constituting  a  part  of  the 
ado^ent-roll,  with  like  effect  as  if  it  was  the  original, 
fctedtute  for  Co.  Proc,  }  136.  suM.  2  and  3.  Pruyn  0  Black  2J  N  Y 
•  jOTuidall  r.  Beach.  7  flow.  271  ;  Ford  r.  WhltV^dge  g  Abb  '416-  W?^'- 

llf^^^R.^V«;^**  WHt-Sonr.  Church,5  T.  a'c.243;  LantV  ILlter^ 
1 1«.  T.  1;  Richer  r.  Popp^uhauseu,  42  Id.  373;  Lvon  v.  Yates  61  id 
S^.^iifrM*'^  f-  ^^^h  6.  T.  A  C.  197:  Mcintosh  v.  Kiisljfn.  i  N  V  IW- 
Imraskfll  r.  Jaiues,  11  id.  291;  Marquat  ».  Marquat,  12  i  1.  m  * 

§  457.  AppUcation  of  this  article  to  defendants 
MnUy  liable.  —  Tiie  last  three  sections  do  not  affect  a 
efence  or  other  objection  of  a  defendant,  growing  out 
f  the  failure  to  join  in  the  action  two  or  more  persons 
nntly  liable;  and,  as  regards  the  other  parties  to  the 
ction,  per.sous  jointly  liable  are  regarded  as  one  party 
or  every  purpose  contemplated  by  those  sections. 

lilro^  fi^r^  •  \^lu-  ^nimskUl  D.  James.  11  Id.  2^  ;  Marqaat 
narquat,  12  id.  336.     See  Boston,  etc..  p.  Portland.  20  Am.  Rep.  338. 

ARTICLE  THIRD. 

•AKTIES   PROSECUTING  AND   DEFENDING  A8  POOR  PER- 
SONS,* 


*  Bee  Temporary  Act.  }5.  subd.  3,  post.  p.  M4. 
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Sbc.  460.  When  and  how  leave  granted. 
461.  Not  liable  for  costa  and  feec. 
463,  When  leave  may  be  annulled. 

463.  When  defendant  may  petition  to  defend  aa  a  poor  penon. 

464.  Contents  of  petition. 

465.  Proceedings  thereon. 

466.  Appeal,  when  party  prosecutes  or  deflsnds  as  a  poor  persou. 

467.  Costs  in  favor  of  petitioner. 

§  458.  Who  may  petition  for  laave  to  prosecute  sls 

a  poor  person.  —  A  poor  person,  not  beiug  of  ability  to 

Bue.  who  alleges  that  he  has  a  cause  of  action  against 

another  person,  may  apply,  by  petition,  to  the  court  Id 

which  the  action  is  pending,  or  in  which  it  is  intended 

to  be  brought,  for  leave  to  prosecute  as  a  poor  person, 

and  to  have  an  attorney  and  counsel  assigned  to  condaci 

his  action. 

2  R.  S.  444. 2  1  (2  Edm.  463).  Thomas  v.  Wilson,  fi  Hill.  2.%7 ;  Isnard  v. 
Caxoaux,  1  Paige,  39;  Ostrander  v.  Harper,  14  How.  16  ;  Muore  v.  Cooler 
2  lltU.  M2;  McDonald  v.  Bank,  2  How.  35:  Robert!  r.  CaHion,  IS  Id. 
4r/> ;  Robertaon  v.  Robertson,  3  Paige,  887  :  Florence  v.  Biilklcy.  i  Duer 

7t)5. 

§  459.    Oontents  of  petition.  —  The   petition   masl 

state : 

1.  The  nature  of  the  action  brought,  or  intended  to 
be  brought. 

2.  That  the  applicant  is  not  worth  one  hundred  dol 
lars,  besides  the  wearing  apparel  and  furniture,  neces- 
sary for  himself  and  his  family,  and  the  subject-mattei 
of  the  action. 

It  must  be  verified  by  the  applicant's  affidavit,  and 
supported  by  a  certificate  of  a  counsellor  at  law,  to  the 
effect  that  he  has  examined  the  case,  and  is  of  opinion 
that  the  applicant  has  a  good  cause  of  action. 

Id. , i  2. 

t^  460.  When  and  how  leave  granted.  —  The  court 

to  which  the  petition  is  presented,  if  satisfied  of  the  truth 

of  the  facts  alleged,  and  that  the  applicant  has  a  good 

cause  of  action,  may,  by  order,  admit  hiiu  to  prosecute 

as  a  poor  person,  and  assign  to  him  an  attorney  and 

counsel  to  prosecute  his  action,  who  must  act  therein 

without  compensation. 

Id..  {3.  Wilkinson  v.  Belsher.  2  Bro.  0.  0.  273;  Kerr  v.  Davta,  7 
Paige,  M ;  Isnard  v.  Caaeaux,  1  Id.  30. 

§  461.  Not  liable  for  costs  and  fees.  —  A  person  so 
admitted,  may  prosecute  his  action,  without  paying  fees 
to  any  offlccff ;  and  he  shall  not  be  prevented  from 
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ating  the  same,  by  reason  of  his  being  liiible  for 

TeoeiH  of  a  former  action,  brought   by  him  against 

the  Baiue  defendant.(l)    If  judgment  is  rendered  against 

him,  or  his  complaint  is  dismissed,  costs  shall  not  be 

awarded  against  him. 

2  BL  S.  445.  J  4.    (1)  RobertI  r.  Carlton,  18  How.  467 ;  Kerr  v.  Davl«.  ? 
Paige,  51  :  Steele  r.  Jloit.  21)  Wen.l.e'y  •  ami  see  )  Wait's  Pr.  211. 

i^  462.  When  leave  may  be  annulled.  —  If  tlie  per- 
c.T,  ^fy  admitted   is  guilty  of  improper  conduct  in  the 
■cution  of  his  action,  or  of  wilful  or   unnecessary 
lv,  the  c^)urt  may,  in  its  discretion,  annul  the  order 
admitting  him  to   prosecute  as  a   poor  person  ;  and  he 
shall  thereafter  be  deprived  of  all  the  privileges  con- 
ferred thereby. 
Id..  1 5.    Steele  r.  Moit,  20  Wend.  679. 

$^  463.  When  defendant  may  petition  to  defend  as 
a  poor  person. —  A  defendant  in  an  acticm  involving  his 
right,  title,  or  interest,  in  or  to  real  or  personal  prop, 
erty,  may  petition  the  court,  in  which  the  action  i§ 
pending,  for  leave  to  defend  the  action  as  a  poor  per- 
son, and  to  have  an  attorney  and  counsel  assigned  to 
<x-»nduct  his  defence. 
New. 

g  464.  Contents  of  petition. — The  petition  must 
ormtain  the  same  matters,  rej^pecti ng  the  ability  of  the 
petitioner,  required  to  be  contained  in  a  petition  for 
leave  to  prosecute  as  a  poor  person  ;  and  it  must  be 
Bupported  by  a  similar  certiticate,  relating  to  the  de- 
fence. 

New. 

§  465.  Proceeding's  thereon.  —  The  provisions  of 
this  article,  relating  to  the  order,  to  bo  tnade  upon  an 
application  for  leave  to  prosecute  as  a  poor  prison,  and 
the  proceedings  subsequent  thereto,  apply  to  ih«  order 
and  subsequent  proceedings,  upon  an  applicution  for 
leave  to  defend  as  a  poor  person. 

New. 

§  466.  Appeal  when  party  prosecutes  or  defends 
as  a  poor  person. —  An  order,  made  as  prescribed  in 
this  article,  does  not  authorize  the  petitioner  to  take  o? 
maintain  an  appeal,  as  a  poor  person ;  but  where  an 
appeal  is  taken  by  the  adverse  party,  the  order  is  appU- 
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cable,  in  favor  of  the  petitioner,  as  respondent  in  the 
appeal. 

New.    Ostrander  V.  Harper.  14  How.  18  •  lioore  «.  Oooley,  2  Hill,  4U{ 
McDonald  v.  Bank,  2  How.  35 ;  Bolton  v.  Gardner.  S  Paige,  273. 

g  467.  Costs  in  favor  of  petitioner.  —  Where  costs 
are  awarded  in  favor  of  a  perbon,  who  has  been  ad- 
mitted to  prosecute  or  defend  as  a  poor  person,  as  pre- 
scribed in  this  article,  they  must  be  paid  over  to  his 
a^vorney,  when  collected  from  the  adverse  partj,  and 
distributed  among  the  attorney  and  counsel  assig^ned  to 
the  poor  person,  as  the  court  directs. 
New. 

ARTICLE  FOURTH. 

INFANT  PLAINTIFFS  AND  DEFENDANTS. 

SeOi  466.  Right  of  infant  to  bring  action. 

469.  Guardian  for  Infant  plaintiff  must  be  appointed. 

470.  Application  therefor. 

471.  Application  for  appointment  of  guardian  for  infant  defBndaafc. 

472.  Guardian,  how  appointed.    Clerk,  when  to  act. 

473.  Guardian  for  absent  Infant  defen<lant. 

474.  Guardian  not  to  receive  property  uniil  security  glren. 

475.  Security. 

475.  Last  two  sections  not  to  appir  to  general  guardian. 
477.  Liability  of  defendant's  guardian  fbr  costs. 

§  468.  Right  of  infant  to  bring  aotion.  —  Where  an 

iniant  has  a  right  of  action,  he  is  entitled  to  maintain 

an  action  thereon ;  and  the  same  shall  not  be  deferred 

or  delayed,  on  account  of  his  infancy. 

2  B.  S.  446.  I  1  (3  Edm.  46A),  amM.  8e«  Lansing  t .  Gullck,  96  How. 
250 ;  Matter  of  Marsac,  15  Id.  383. 

6  469.  Guardian  for  infant  plaintiff  must  be  ap- 
pointed.—  Before  a  summons  is  issued,  in  the  name  of 
an  infant  plaintiff,  a  competent  and  responsible  person 
must  be  appointed,  to  appear  as  his  guardian  for  the 
purpose  of  the  aciion,(l)  who  shall  be  responsible  for 
the  costs  thereof.(2) 

Id.,  1 2,  amM  In  acordance  with  Go.  Proc,  1 115.  (1)  Rutter  «.  Pnck- 
hofer,  9  Bosw.  688;  Fruybergh  v.  Pelerin.  24  How.  202;  Treadwellv. 
Bruder,  3  B.  D.  Smith,  597;  Boylen  v.  McAvoy,  29  How.  278;  Fair> 
weather  v.  Satterly.  7  Rob.  546 ;  Matter  of  Whitlock.  32  Barb.  49 :  Gook 
P.  Rawdon.  6  How.  233 ;  Robertson  iff  Robertson,  3  Paige,  387:  Grant  «. 
Van  Schoonhoven,  9  id.  255;  Seaton  v.  Davis  J  T.  A  0.  91.  (S)  Leopold 
t .  Meyer.  10  Abb.  41 ;  Grantman  v.  ThraU,  29  How.  344 ;  a.  a,  19  Abb.  SOS; 
31  How.  464. 

§  470.  Applioation  therefor.  —  The  guardian  mast 
be  appointed  upon  the  application  of  the  infant,  if  he 
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the  State,  and  is  temporarily  absent  therefrom,  the 
court  may,  in  its  discretion,  make  an  order  designating 
a  person  to  bo  his  guardian  ad  litem,  unless  he,  or  some 
one  in  his  beiialf,  procures  such  a  guardian  to  be  ap- 
poiated,  as  prescribed  in  the  last  two  sections,  within  a 
specified  tim«  after  service  of  a  copy  of  the  order.  The 
court  mast  give  special  directions  in  the  order,  respect- 
iu^  the  service  thereof,  which  may  be  upon  the  infant. 
The  summons  may  be  served  by  delivering  a  copy  to 
the  guardian  so  appointed,  with  like  effect  as  wherc^  a 
sammons  is  served  without  the  State  upon  an  adult  de- 
fendant, pursuant  to  an  order  for  that  purpose,  granted 
M  prescribed  in  section  four  hundred  and  thirty-eight 
of  this  act ;  except  that  the  time  to  appear  or  answer  is 
twenty  days  after  the  service  of  the  summons,  exclusive 
of  the  day  of  service. 
Bm^  on  Co.  Proc.,  part  of  {  lid. 

§  474.  Guardian  not  to  receive  property  until  se- 
curity given. —  Except  in  a  case  where  it  is  otherwise 
specially  prescribed  by  law,  a  guardian,  appointed  for 
^  infant,  as  prescribed  in  this  article,  shall  not  be  per 
niitted  to  receive  money  or  property  of  the  infant,  other 
than  costs  and  expenses  allowed  to  the  guardian  by  the 
court,  until  he  has  given  sufficient  security,  approved 
^7  a  judj^e  of  the  court,  or  a  county  judge,  to  account 
for  and  apply  the  same,  under  the  direction  of  the  court. 

Co.  Proc..H20,  am*d. 

§476.  Security.  —  The  security  must  be  a  bond  to 
the  infant,  in  such  penalty  as  the  judge  directs,  not  less 
ihjin  twice  the  sum,  or  the  value  of  tlie  property,  to  be 
received,  executed  by  the  guardian  and  at  least  two 
sureties,  approved  by  the  judge,  and  tiled  in  tlie  office 
of  the  clerk.  The  infant,  or  any  other  party  to  the  ac- 
tion, may  afterwards  apply  for  an  order,  directing  a 
new  bond  to  be  given,  with  an  increased  penalty  •  or 
the  court  may  so  direct,  of  its  own  motion. 

2  R.  S.  446,1  ."i  (2  Elra.  4W).  Wnrtng  v.  WarJna.  7  Abt).  472;  Crog- 
^Ki  r.  Liviiigilon.  6  id.  330;  s.  c,  25  Barb.  336;  17  N.  T.  213. 

§  476.  Last  two  sections  not  to  apply  to  general 
guardian.  —  The  last  two  sections  do  not  apply  to  the 
genenil  guardian  of  the  infant,  who  has  been  appointed 
his  gu.irdian  ad  litem,  as  prescribed  in  this  article  ;  but 
the  court   may,  at  any  time,  require  the  general  guar 
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18  of  the  age  of  foarteen  jeara,  or  ap wards ;  or,  if  he  ia 
under  that  age.  upon  the  application  of  Ills  general  or 
testamentary  guardian,  if  he  has  one,  or  of  a  relative 
or  friend.  If  the  application  is  made  hy  a  relative  or 
friend,  notice  thereof  must  be  given  to  his  general  or 
testamentary  guardian,  if  he  nas  one  ;  or,  if  he  has 
none,  to  the  person  with  whom  the  infant  resides. 
Co.Proc.illA.sTibd.  1. 

§  471.  [Amended,  1879.]  Application  for  appoint- 
ment of  guardian  tor  infant  defendant.  —  An  mfiiut 
defendant  must  also  appear  by  guardian,  who  must 
be  a  competeut  and  responsible  per8on,(l)  appointed 
upon  the  application  of  the  infant,  if  he  is  of  the 
age  of  fourteen  years,  or  upwards,  and  applies 
within  twenty  days  after  personal  service  of  the  sum- 
mons, or  after  service  thereof,  ia  complete,  as  prescribed 
in  section  four  hundred  and  forty-one  of  this  act  ;  or 
if  he  is  under  that  age,  or  neglects  so  to  apply,  upon 
the  application  of  any  other  party  to  the  action,  or  of 
a  relative  or  friend  of  the  infant.  Where  the  applica- 
tion is  made  by  a  person  other  than  the  infant,  notice 
thereof  must  be  given  to  his  general  or  testamentary 
guardian,  if  lie  has  one  within  the  State  ;  or,  if  he  has 
none,  to  the  infant  himself,  if  he  is  of  the  age  of  four- 
teen years,  or  upwards,  and  within  the  fcJtAte ;  or.  if  he 
is  under  that  age,  and  within  the  State,  to  the  person 
with  whom  he  resides. 

Id.,  part  of  sabd.  2.  McConDell  r.  Adams,  1  Code  Bep.  N.  8. 114  :  K. 
B.  V.  E.  0.  B..8Abb.  44:  s.  C..28  Barb.  299.  (1)  Cook  v.  RAwdon.  C 
How.  233 :  Robertson  ;r.  Robertson,  S  Paige,  887;  Ten  Broedc  r.  Rey- 
nolds, 13  How.  462. 

g  472.  [Amended,  1879.]  Guardian,  how  appointed. 

Clerk,  when  to  act. — The  court  in  which  the  action  ia 

brought,  or  a  judj^e  thereof,  ot'if  the  action  is  bn>uii:ht 

In  the  supreme  court,  the  county  judi^e  of  the  county 

where  the  action  is  triable,  may  ap]>oint  a  guardian  ad 

litem  for  an  infant,  either  plaintiff  or  defendant,  as 

prescribed  in  this  article. (1)     The  clerk   must  act  in 

that  capacity  for  an  infant  defendant  where  the  court 

or  the  judge  appoints  him.(2)     No  person,  other  than 

the  clerk,  shall  be  appointed  a  guardian  ad  litem,  unless 

his  written  consent,  duly  acknowledged,  is  produced  to 

the  court  or  judge  making  the  appointment  (3) 

(1^  Preillcated  on  Co.  Proc.  {  113.  C^)  New.  (3)  2  R.  S.  446,  |4. 
Leopold  V.  Meyer,  lu  Abb.  41. 

§  473.  [Amended,  1877.]  Ouardian  for  absent  inftmt 
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dijui  to  five  additional  secaiitj^  for  the  faithfal  dia- 
charge  of  his  tnui,  before  receiving  money  or  property 
of  the  infant,  under  a  Judgment  or  order  in  the  action. 
ToUowIng  rule  68. 

§  477.  IlabOity  o£  defendant's  guardian  for  costs. 
—  A  person  appointed  guardian,  as  prescribed  in  this 
article,  for  an  infant  defendant  in  an  action,  is  not  lia- 
ble for  the  costs  of  the  action,  unless  specially  charged 
^herewith  by  the  order  of  the  court,  for  personal  mis- 
Ibondnet 
/    S  B.  &  417. 1 11  (S  Sdm.  4M).    0m  LmpoU  v.  Meyer,  10  Abl».  41  t 

/••  c^,  s  Hitt.  am. 

t 
i 


^^ 
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TITLE  I. 
Ths  eanteetOw^'pUadingi  in  an  action. 

Abtiols  1.  Oomplalnt. 
S.  Demnrrer. 
t.  Answer. 
4.  Reply. 

ARTICLE  FIRST. 

COMPLAINT. 

Bio.  478.  First  pleading  to  be  complaint. 

479.  Ck)py  complaint,  when  to  be  served. 

400.  Consequence  of  failure. 

481.  Complaint ;  what  to  contain. 

4^.  Wben  Interlocutory  and  final  Judgment  may  be  demanded. 

483.  Causes  of  action  to  be  separately  stated. 

484.  Wbat  causes  of  action  may  be  Joined  In  the  same  complatai. 

§478.  Fint  pleading  to  be  complaint  —  The  first 
pleading,  on  the  part  of  the  plaintiff,  is  the  complaint. 

Co.  Pr6c..  i  141. 

§  479.  [Amended,  1877.1  Copy  complaint,  when  to 
be  served.  —  If  a  copy  of  the  complaint  is  not  delivered 
to  a  defendant,  at  the  time  of  the  delivery  of  a  copy  of 
the  Bammons  to  him,  either  within  or  withoatthe  State, 
his  attorney  may,  at  any  time  within  twenty  days  after 
the  service  of  the  summons  is  complete,  serve  upon  the 
plaintiff's  attorney  a  written  demand  of  a  copy  of  the 
complaint,  which  must  be  served  within  twenty  davs 
thereafter.  The  demand  may  be  incorporated  into  tne 
notice  of  appearance.    But  where  the  same  attorney  ap- 
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pears  for  two  or  more  defendants,  only  one  copy  of  the 
complaint  need  be  served  upon  him  ;  and  if,  after  ser- 
vice of  a  copy  of  the  complaint  upon  him,  as  attorney 
for  a  defendant,  he  appears  for  another  defendant,  the 
kstdefendantmustanswer  the  complaint  within  twenty 
days  after  he  appears  in  the  action.(l) 

SabsUtuie  for  part  of  J  130.  Co.  Proc.  See  post,  I  824.  (1)  MackAj 
».  h^UOmvr,  13  How.  I»;  Paine  v.  McCarthy.  3  T.  A  C.  7^5:  a.  c,  I  Hun. 
78;  £ns9  r.  Overlng.  2  Cwle  R.  79;  Travis  v.  Tobias,  7  How.  90.  ('2) 
Ferrla  v.  So  ley.  23  Uow.  422;  Walsh  v.  Kursheedt,  fl  Abb.  41S;  Luoe 
•.  Trempert,  ^  How.  213. 

§  480.  Oonseqaence  of  failure.  —  If  tlie  plaintiff's 
attorney  fails  to  serve  a  copy  of  the  complaint,  as  pre- 
scribed in  the  last  section,  the  defendant  may  apply  to 
the  court  for  a  dismissal  of  the  complaint. 

Hew.    See  «  821,  822,  post. 

§481.  Complaint  J  what  to  contain.  —  The  complaint 
most  contain  : 

1.  The  title  of  the  action,  specifying  the  name  of  the 
court  in  which  it  is  brought ;(!)  if  it  is  brought  in  the 
supreme  court,  the  name  of  the  county,  which  the  i)lain- 
tiff  designates  as  the  place  of  trial  ;(2)  and  the  name^  of 
all  the  parties  to  the  action,  plaintiff  and  defendant,(3) 

2.  A  plain  and  concise  statement  of  the  facts,  consti- 
tuting each  cause  of  action,  without  unnecessary  repe- 
tition. 

3.  A  demand  of  the  judgment  to  which  the  plaintiff 

supposes  himself  entitled.(4) 

Co.  Proc.,}H2.amM.    (1)  OvernilesVan  Nameee.  People, 9 How.  198; 

MflrrlH  v.  Grlnnell,  10  Id.  31 ;  Van   Bcnthuysen  r-  Stevens,  H  hi.  70.    (t*) 

Merrill  V.  Griniull.  10  How.  33;  Hotcbklss  t>.  Crocker.  15  Id.  336;  Davison 

r.  ?r-9,-..|!.  r,  M.  l''^  ;  Dorman  v.  KcUam.  14  M.  181;  s.  c,  4  Abb.  2(t2.    (3) 

"  ~  ,  3  How.  407.     See  Stanley  p.  rhappell,«  Cow. 

:  T.  &  C.  14*;  s.  c,  1  Hun.  49;  Wh^olock  v.  Lee, 

•  ••1  r.  i}.irlln«ln>u*e,  ft*  Barb.  :^3-< :  Rockwall  v. 

- ».  .    .,  ..'    Sirison  tJ.  .Ackerson.3  Daly,  430.    See  ante,  84.M, 

*'.i  ii'Ji«  Lo  Vot»ibkcft"  <  ode,  §  142.  (4)  See  Graves  t>.  Walte.  59  N.  T. 
I's^' :  Hofhetmer  v.  Campbell,  Id.  2W;  Clare  v.  National  City  Bk..  11  Abb. 
N  g.  Z2^:  Hale  r.  Omaha  Nat.  Bk.,49  N.;Y.  626;  Caswell  r.  Wesi,  3  T.  ft 
C.  3«3;  Hopkins  r.  Lane,  4  Id.  311 ;  a.  c,  2  Hun,  36  ;  Waters  r.  Crawford, 
iT.  1  C.  602  :  Elm  wood  r.  Gardner.  45  N,  Y.  34y :  DcRrnw  p.  Elmore,  M 
W.l;  Boss  9.  M«ther,51  Id.  inS;.Indsfe  v.  Hall, 3  Lans.  li'J:  Barclay  v.  Quick- 
■Utct  Mln.  Co.,  6  Id.  Z"}.  Also.  10  N.  Y.  Leg.  Obs.  231  ;  14  Abt>.  I.'jO:  10 
How.  50  ;  2  Diier.  674  ;  5  Saridr.  566  ;  11  Barb.  M-'J  ;  Z2  M.  92  ;  19  N.  Y  271 ; 
4Bo8W.  6n3;  17  Abb.  184;  7  N.  Y.  47S ;  10  Id.  363:  3  Dnei\  632;  20  Barb. 
455;  9  Id.  158:  3d  How.  97  ;  6  id.  2»'.9;  21  Id.  296;  3  Abb.  N.  S.  Iy7  ;  3  Sandf, 
663;  n  Id.  202;  «  N,  Y.  115;  10  Abb.  44:».  And  see  Walt's  Code,  note  to 
1142;  Voorhles'  Co^le,  Id. 

§  482.  [Amended,  1877.]  When  interlocutory  and 
final  judgment  may  be  demanded.  —  In  an  action  triable 
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by  the  court,  withoat  a  jury,  the  plaintiff  may,  in  a 
proper  caae,  demand  an  interlocutory  judgment,  and 
also  a  final  judgment,  distinguishing  them  clearly. 
New. 

^  483.  Causes  of  action  to  be  separately  stated.  — 

Where  the  complaint  8ets  forth  two  or  more  causes  of 

action,  the  statement  of  the  facts  constituting  each  cause 

of  action  must  be  separate  and  numbered. 

From  Co.  Proc.J  167,  am'd,  and  see  rule  2».  Wiles  v.  Saydam,  M  K. 
Y.  J73;  People  r.  Tweed.  63  Id.  191;  Benedict  r.  Seymour,  6  How.  296; 
Wood  V.  Anthony, 9  Id.  78:  Colton  r.  Jones,  7  Bob.  164;  CorMa  v. 
George.  2  Abb.  465;  Hall  v.  McKechnle,  22  Barb.  244. 

§  484.  [Amended,  1877.]  What  causes  of  action 
may  be  joined  in  the  same  complaint  —  The  plaintiil 
may  unite,  in  th^  same  complaint,  two  or  more  caaaea 
of  action,  whether  they  are  such  as  were  formerl?  de- 
nominated legal  or  equitable,  or  both,  where  they  are 
brought  to  recover  as  follows : 

1.  Upon  contract,  express  or  implied.(l) 

3.  For  personal  injuries,  except  libel,  slander,  crimi- 
nal conversation,  or  seduction.(2) 

;i.   For  libel  or  slander. 

4.  For  injuries  to  real  property .(3) 

5.  Real  property,  in  ejectment,  with  or  withoat  dam- 
ages for  the  withholding  thereof. 

0.  For  injuries  to  personal  property. (4) 

7.  Chattels,  with  or  without  damages  for  the  taking 
or  detention  thereof. 

8.  Upon  claims  against  a  trustee,  by  virtue  of  a  con- 
tract, or  by  operation  of  law.(5) 

9.  Upon  claims  arising  out  of  the  same  transaction,  or 
transactions  connected  with  the  same  subject  of  action, 
and  not  included  within  one  of  the  foregoing  subdi- 
visions of  this  section.(6) 

But  it  must  appear,  upon  the  face  of  the  complaint, 
that  all  the  causes  of  action,  so  united,  belong  to  one  of 
the  foregoing  subdivisions  of  this  section ;  that  they 
are  consistent  with  each  other ;  and,  except  as  otherwise 
prescribed  by  law,  that  they  atfect  all  the  parties  to  the 
action  :  (7)  and  it  must  appear  upon  the  face  of  the  com- 
plaint, that  they  do  not  require  different  places  of  trial. 

Substitute  for  part  of  |  167,  Co.  Proc.  (1)  Happier  r.  Mortimer,  II 
Abb.  N.  S.  455;  Booth  v.  Farmers',  etc..  Bank,  65  Barb.  457:  Keep». 
KaiilTman.  36  N.  Y.  Supr.  141 :  afTd,  56  N.  Y.  Xi2;  Walter*  v.  Continental 
Ills.  Co.,  5  Hun.  .313.     (*1)  Anderson  v.  irui,  53  Barb.  238.  overruUnjs  19 
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How.  3m ;  Howe  ».  Peckham.  10  Barb.  6M:  Henry  r.  IT  n'\.  J 

411:  Mcintosh  v.  Mcintosh,  12  How.  289.    (3)  WatU  r  ;  in, 

606.    (4)  RofUenv.  Rodgers.  II  Barb.  595;  Clevelan<l  t 

3^4    Booth  r.  Farmers'  Bank,  1   T.   k  C.  45.    («>  8"  .>, 

^  Z71:  Bon  nell».  Wheeler.  3  T.AC.  347:  s    r.    '" 

.  1  Ltana.  90.     (6)  Tradesmen's  Bank  v.  >! 

I  ».  Monroe.  4  Lans.  67:  afTd.  47  N.   Y.  3*  -i 

■'.:  8ten».--   r.    H.Tiu.in.   11    Al^b.    N.  S.    ?r<-  n. 

6T   AC.  6i- 
K.  Y.  237  : 
1  Hun.  332 

t.  SVon«»,  1  j  A:ju.  .^   ."^.   1  i.  ;  iidirifs  r.  iioiiiMrr. 'm  .> .    i  .  i :  .'"uoii^  r    1^' ■  . 
ST.  A  C.  441 :  !>chnJtiir  r-  Cohen.  7  Kun,  <y».     i^or  further  collection  u 
ease*  see  Wait's  Code.  |  167,  note;  Voorhles'  CcJe,  Id. 


§  485.  [Stricken  out  in  1877.] 
§  486.  [Stricken  out  in  1877.] 
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ARTICLE  SECOND. 

DEMURRER. 

Defendant  mast  demur  or  answer. 

When  he  may  demur. 

Demurrer  to  complaint  must  specify  grounds  of  objection. 

Demurrer  to  all  or  part  of  the  complaint ;  demurrer  to  part, 
and  answer  to  part. 

Defendant  may  demur  to  reply. 

When  plaintiff  may  demur  to  answer. 

Demumr  to  counterclaim,  when  defeudant  demands  an  af- 
firmative Ja<lKnient. 

D'.'iinjrrer  to  counterclaim  must  specify  grounds  of  objection. 

A  in  certain  cases  after  decision  of  demurrer. 

N*.  I!  may  be  taken  by  answer. 

•i'*-j.   i.)  .•-Ml  deemed  waived. 

^  437.  Defendant  must  demur  or  answer.  —  The 
oniy  pleadiug,  on  the  part  of  the  defendant,  is  either  a 
demurrer  or  an  answer.    ^ 

Co.  Proc.,  ;.art  of  }  143.    The  remainder  Is  provided  for  in  1 520,  post. 

§  488.  [Amended,  1877.]  When  he  may  demur. — 

The  defendant  may  d<*mur  to  the  complaint,  where  one 
or  more  of  the  following  objections  thereto  appear  upon 
the  face  tliereof : 

1.  That  the  court  liaa  not  jurisdiction  of  the  person  ol 
the  defendant.(l) 

2.  That  the  court  has  not  jurisdiction  of  the  subject 
of  the  action, (2) 

3.  That  the  plaintiff*  has  not  legal  capacity  to  sue.(8) 
4-  That  there  is  anotlier  action  pending  between  the 

same  parties,  for  the  same  cause.(4) 
6.  That  there  is  a  misjoinder  of  parties  plaintiff. (5) 
6.  That  there  is  a  defect  of  parties,  plaintiff  or  de- 

fendaiit.'.fti 
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7.  That  caoflea  of  action  have  been  improperly  on!- 
ted.(7) 

8.  That  the  complaint  does  not  state  facta  safficient 
to  constitute  a  cause  of  action.  (8) 

Oo.  Proc. ,  i  144,  amM  by  adding  inbd.  5.  (1)  Kones  v.  Hope  Mot.  Ina. 
Co.,  A  How.  96:  s.  c,  8  Barb.  Ml.  (2)  Wilson  v.  Mayor.  6  Abb.  6;  i.  c, 
15  How.  SOO;  Koenlg  v.  Nott.  8  Abb.  384;  i.  c,  2  HUt.  323;  Uotcbklta  *. 
Biting,  38  Barb.  38.  (3)  Pbcenix  Bank  v.  Oonnell.  40  N.  T.  410:  Ken- 
nedy r.  Cotton.  28  Barb.  59:  Fulton  F.  Ini.  Co.  v.  Baldwin,  37  N.  Y.  648; 
Town  9.  LoveLus,  4  Hun.  696;  Wright  v.  Wright,  54  JN.  T.  437;  Seaton 
V.  Davia,  IT.  AC.  91.  (4)  Bishop  v.  Bishop,  7  Rob.  194;  Burrows*. 
Miller, 5  How.  51;  Williams  v.  Ayrault,31  Barb.  364;  Auburn  Bank*. 
Leonard,  20  How.  193.  (5)  See  People  r.  Crooks.  53  N.  T.  648;  Dudley 
*.  Grlssler,  37  N.  Y.  Snpr.  412;  Thurston  r.  Elmlra,  10  Abb.  N.  S.  119; 
Barton  v.  Spels.5  Hun.  60;  Jackson  v.  Brookins,  Id.  530;  Fuller  v.  Ful- 
ler, id.  595:  Simar  v.  Canaday,  53  N.  Y.  298.  (6)  Groesbeck  v.  Duna, 
comb,  41  How.  SO."!;  Zimmerman  «.  Bchoenfeldt,  6  T.  ft  C.  142:  s.  c 
3  Hun,  692;  Hees  r.  Neiiis,  65  Barb.  440;  FInnegan  r.  Carraher,  47  N.  Y. 
493;  Haines  v.'Hollister.  64  Id.  1 :  Moore  r.  Hegeman,  6  Hun,  290.  (T) 
Anderson  v.  Hill,  53  Barb.  238;  Blossom  v.  Barrett,  37  K.  Y.  434;  and  •«• 
2  Wairs  Pr.  450;  Yoorhies*  Code,  note  to  1 144,  subd.  5:  Wiles  v.  Snydam, 
M  N.  Y.  173.  (8)  Allen  v.  Malcolm,  12  Abb.  N.  S.  335;  Armour*. 
Leslie,  39  N.  Y.  Supr.  353i;  Grout  v.  Cooper,  5  Hun,  423:  Dawley  v.  Brown, 
•  Id.  461;  £no  v.  Mayor.  7  Id.  330;  Llttell  v.  Sayre,  Id.  485;  Mackey*. 
Aaer,81d.  180. 

§  489.  [Stricken  out  in  1877.] 

g  490.  [Amended,  1877.]  Demurrer  to  oomplaint 
must  specify  grounds  of  objection.  —  The  demurrer 
mubt  distinctly  specify  the  objections  to  the  complaint ; 
otherwise  it  may  he  disregarded.  An  objection,  taken 
under  subdivision  first,  second,  fourth,  or  eighth  of  sec- 
tion four  hundred  and  eighty-eight  of  this  act,  may  be 
stated  in  the  language  of  the  subdivision  ;  an  objection, 
taken  under  either  of  the  other  subdivisions,  must  point 
out  specifically  the  particular  defect  relied  upon. 

First  sentence  Co.  Proc.part  of  (  145.  Remainder  new.  People  v. 
Crooks,  63  N.  Y.  648:  Haire  v.  Baker,  5  id.  357 ;  Getty  v.  Hudson  R.  B. 
B.  Co.,8  How.  177;  Hoagland  v.  Hudson,  Id.  343;  Hulbert  v.  Younc,  13 
Id.  413;  Johnson  «.  Wetmore,  12  Barb.  433;  Fulton  F.  Ins.  Co.  «.  Bald- 
win, 37  N.  Y.  648. 

§  491.  [Stricken  out  in  1877.] 

§  492.  Demurrer  to  all  or  part  of  the  complaint  | 
demurrer  to  part,  and  answer  to  part  —  The  defend- 
ant may  demur  to  the  whole  complaint,  or  to  one  or 
more  separate  causes  of  action,  stated  therein.  In  the 
latter  case,  he  may  answer  the  causes  of  action  not  de- 
murred  to. 

Co.  Proc.,  {145,  2d  sentence. consolidated  with  id., (1^1.  NichoUv. 
Fash,  59  Barb.  275-  Hackley  v.  Drnper.  4  T.  &  C.  614;  Hale  v.  Omaha  NaU 
Bank,  48  N.  Y.  626;  Murphy  r.  Allerton,  7  Hun,  650;  Jarvln  p.  Palmer, 
11  Piifge.  65(1 :  StuyvesHiit  v.  Mayor,  id.  415;  Matthews  r.  Beach,  8  N.  Y. 
173;  Lunl  r.  Vreeinnd,  24  JIow.  316;  s.  c.  13  Abb.  IS.');  and  see  5  Uow.  6 : 
Id.  2116;  3K.  l>.  SnUlh.365;  SPalgp,  273;  6JoUnu.  Ch.  211. 


§  493.  Defendant  may  demur  to  reply.  -  The  de 
fendant  may  also  demur  to  tlie  reply,  or  to  a  separate 
traverse  to,  or  avoidance  of,  a  defence  or  counterclaim, 
contained  in  tlie  reply,  on  the  ground  that  it  is  insuffi- 
cient in  law,  upon  the  face  thereof. 

Substitute  for  Co.  Proc.,1  155.  flacklej  v.  Draper,  4  T.  A  C.  614; 
White  r.  Jot.  13  N.  Y.  S3 ;  Halllday  v,  NoWe,  1  Barb.  137,  See  Thoniaa 
e.  Loancrs'  Bank,  38  N.  Y.  Supr.  466. 

§  494-  When  plaintiff  may  demur  to  answer.  —  The 

plaintiff  may  demur  to  a  counterclaim  or  a  defence  con- 

BJstiug  of  new  matter,  contained  in  the  answer,  on  tlie 

ground   that   it   is   insufficient  in  law,  upon   the    face 

thereof. 

Id.,  part  of  1 153.  Merrltt  r.  Millard.  5  Bosw.  645;  Cobb  v.  Fraxee,  4 
How.  413;  Welch  v.  Haxelton.  14  id.  97;  Walt  v.  Ferguson,  14  Abb.  379: 
Peck  r.  Brown.  2  Bob.  ITJ;  Graham  v.  Duniilifan.  filluer.  62a:  s.  c..4 
Abb.  426;  Arthur  v.  Broaka,  H  Barb.  533;  Fettrelch  v.  McKav,  47  N.  t. 
426.  SeeAnnour  v.  LoBlie,  39  N.  Y.  Snpr.  353;  Murphy  e.  Allerton.T 
Han,  CM;  Hackley  t- .  Draper,  4  T.  i  C.  fil4. 

§  495.  [Amended,  1877.]  Demurrer  to  ooimterclaim, 
when  defendant  demands  an  affirmative  judgment.  — 

The  plaintiff  may  also  demur  to  a  counterclaim,  upon 
which  the  defendant  demands  an  atfirmative  judgment, 
where  one  or  more  of  the  following  objections  thereto, 
appear  on  the  face  of  the  counterclaim  : 

1.  That  the  court  has  not  juriadiction  of  the  subject 
thereof. 

2.  That  the  defendant  has  not  legal  capacity  to  re- 
cover upon  the  same. 

8.  That  there  is  another  action  pending  between  the 
name  parties,  for  the  same  cause. 

4.  That  the  counterclaim  is  not  of  the  character 
specified  in  section  501  of  this  act. 

5.  That  the  counterclaim  does  not  state  facta  suffl- 

cieot  to  constitute  a  cause  of  action. 

New.  8e«  post,  }  509.  See  Armour  r.  Leslie.  39  N.  T.  Supr.  353 ; 
Graham  v,  Duanignn.  6  Duer,  62<> ;  s.  c. .  4  Abb.  426. 

§496.  [Amended,  1877.]  Demurrer  to  counter  claim 
must  specify  grounds  of  objectioru  —  A  demurrer,  taken 
under  the  last  section,  must  distinctly  specify  the  ob- 
jections  to  the  counterclaim;  otherwise  it  may  be  disre- 
garded. The  mode  of  specifying  the  objections  ia  the 
tiame,  as  where  a  demurrer  is  taken  to  a  complaint. 

Se«  the  note  to  the  last  •ectlon. 
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g  497.   [Amended,  1877.]  Amendments  in  certain 

cases  after  decision  of  demurrer.  —  Upon  the  decisioa 

of  a  demurrer,  either  at  a  general  or  special  term,  or  in 

the  court  of  appeals,  the  court  may,  in  its  discretioD, 

allow  the  party  iu  fault  to  plead  anew  or  amend,  upon 

such  terms  as  are  just.(l)    if  a  demurrer  to  a  complaint 

is  allowed,  because  two  or  more  causes  of  action  have 

been  improperly  united,  the  court  may,  in  its  discretion, 

and  upon  siich  terms  as  are  just,  direct  that  the  action 

be  divided  into  as  many  actions,  as  are   necessary  for 

the  proper  determination  of  the  causes  of  action  therein 

stated.  (2) 

Co.  Proc,  jMirtof  I  172.  (1)  Flelden  v.  Carrelll,  26  How.  173;  «.  a. 
16  Abb.  239;  Lord  t>.  Vreeland,  13  Abb.  IW;  Snow  r.  First  Nat.  Bank.T 
Rob.  -t-JO:  Lowry  v.  Inraan,  6  Abb.  N.  S.  395:  WhlUngr.  Mayor. 37  S. 
T.  600;  Thatcher  t>.  Candee^S  Keyes,  157.  i*i)  See  Uoblnson  v.  Jadd, 
9  How.  370-383,  and  3  456,  ante,  and  }  1205,  post. 

§  498.  [Amended,  1877. j  When  ol^ection  may  bt 
taken  by  answer.  —  Where  any  of  the  matters  enumer- 
ated in  section  four  hundred  and  eighty-eight  of  this 
act  as  grounds  of  demurrer,  do  not  appear  on  the  face 
of  the  complaint,  the  objection  may  be  taken  by  answer. 

Id.,  2  147.  Barclay  V.  QuIck-slIver  Min.  Co.,  6  Lans.  25;  Fulton  Ins. 
Oo.  r.  Baldwin,  37  N.  Y.  64S:  Dlllaye  r.  Parks,  31  Bar5.  132;  Schoflehl 
».  VanSyckle,  23  How.  97;  Zimmerman  v.  Schoenfeldt,  6  T.  *C.  14ft 
8.  c.,3Uun,6V2:  Uees  v.  NeUU,65  Barb.  44U;  Fox  v.  Moyer,  M  N.  T; 
125. 

§499.  Ol:doc^^OA)  when  deemed  waived. —  If  such 
an  objection  is  not  taken,  either  by  demurrer  or  answer, 
the  defendant  is  deemed  to  have  waived  it ;  except  the 
objection  to  the  jurisdiction  of  the  court,  or  the  ob- 
jection that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

Id.,  214^-  Giles  V. 'Austin.  62  N.  T.  4d6;  Flfllier  v.  Hall,  41  Id.  411; 
Zimmerman  V.  Schoenfeldt,  supra ;  Town  r.  Lovelass,  4  Uan,  696;  Selo 
▼er  V.  Coe.63  N.  T.  438;  Moitselman  v.  Caen,  4  T.  St  C.  171;  Peoptocw 
Orooks,  ft3  N.  Y.  648. 


ARTICLE  THIRD. 

ANSWER. 

Bao.  flOO.  Answer;  what  to  contain. 
601.  Counterclaim  defined. 
502.  Rules  respecting  the  allowance  of  counterclaims. 

603.  Judgment,  when  demand  and  counterolalm  are  equal  on 

equal. 

604.  Id.;  for  afflrmaUve  relief. 
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Aia  MS.  Goanterdalm,  Wlien  (totakUiit  Is  mied  In  a  representative  ca- 

IQS.  I<L:  when  plalntlffto  an  ezecntor or  administrator. 

007.  Defendauit  may  tnterpose  wveral  defences  or  counterclaims  s 

rules  relating  thereto. 
SQ^  Partial  defences. 
M9.  When  defondant  to  demand  affimiatlre  Judgment. 

511.  When  pleadings  admit  part  of  plalntlflTs  claim  to  be  Just,  action 

mar  be  severed,  etc. 

512.  Jadi^ment,  where  counterclaim  only  U  Interposed  for  less  than 

plain ilflTd  claim. 
U3.  Dilatory  defeQces  to  be  verlfled. 

§500.  [Amanded,  1877.1  Answer;  what  to  contain. 
—The  answer  of  the  defendant  must  contain  : 

1.  A  general  or  specific  denial  of  each  material  alle- 
gmtioD  of  the  complaint  controverted  by  the  defend- 
ant^!) or  of  anj  knowlcnlge  or  information  thereof  suffi- 
eieot  to  form  a  belief.(2) 

3.  A  statement  of  any  new  matter  constituting  a  de- 

fSenoe  or  counterclaim,  in  ordinary  and  concise  language. 

without  repetition.(8) 

Co.  Proc,  1 149.  (1)  Mack  r.  Burt,  5  Hun,  28;  Walsh  ».  Mehrback, 
m.U.'i;  Weaver  r.  Banlcn.  49  N.  T.  2S6:  AllLs  r.  Leonard,  46  id.  688; 
Thompson  r.  Brie  Ry.,  45  Id.  468.  Facts  prorable  under :  Powers  v. 
Bom«t,  etc.,  5  T.  AC.  499;  Townsend  v.  Towneeml,  1  Abb.  N.  0. 
81;  People  v.  Christopher.  4  Hun,8fi5:  Goodwin  v.  HtrBch.  37  N.  T. 
tepr.  MS;  OreenllWd  r.  Hatis.  Mut.  Ins. Co.,  47  N.T.  430;  Uier  r.  Grant, 
fcL  Ts;  Krans  r.  Williams.  60  Barb.  3^16:  Dalrjmple  r.  Hunt.  5  Hun,  111; 
Carpenter  «.  Goodwin,  4  Daly.  89;  Manning  v.  Winter.  7  Hun,  4H2; 
Boomer  v.  Koc»a,  6  Id.  645;  Miller  v.  Ins.  Co.,  1  Abb.  N.  C.  470.  (2) 
Jferban  r.  Harlem  Say.  Bank,  5  Hnn,  439 ;  Lloyd  v.  Buhh,  38  N.  Y. 
Bapr.  421  3<ft*  People  v.  Fields.  Art  N.  T.  491:  Powers  r.  Rome,  etc, 
B.  R.  <»..  5  T.  A  G.  449.  (3J  Blanning  v.  Winter,  7  Hun,  482:  Jay 
v«  Haainiund.  .%7  K.  Y.  479;  Springer  v.  Dwyer.  .V>  Id.  19;  Dubois 
9.  Hennanoe,'36  M.  673;  Weble  c.  Butler,  43  How.  5;  Strong  r.  flproul,  53 
V.  T.  497 ;  Iiialee  v.  Hampton.  8  Hun,  230.  See  note  to  Yoorhtea'  and 
Wait*a  Codfca. 

§  601.  [Amendeil,  1877.1  Oounterclaim  defined.  — 
The  coonterclaim,  Bpecified  in  the  last  section,  must 
tend,  in  some  waj,  to  diminish  or  defeat  the  plaintiflTs 
T^oarerj^l)  and  must  be  <»ne  of  the  following  causes  of 
action  against  the  plaintiff,  or,  in  a  proper  case,  against 
the  person  whom  he  represents,(2)  and  in  favor  of  the  de- 
fendant, or  of  one  or  more  defendants,  between  whom 
and  the  pluntifT  a  separate  judgment  may  be  had  in  the 
Maoo:(3) 

1.  A  cause  of  action  arising  out  of  the  contract  or 
tnnaaetlon,  set  forth  in  the  complaint  as  the  foundation 
•f  the  plaiDtiflTs  claim,  or  joonnected  with  the  subject 
«l  the  action.(4) 

3.  In  an  action  on  contract,  any  other  cause  of  action 
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on  coDtract,  existing  at  the  commencement  of  the  ac- 
tion.(5) 


Substitute  for  first  part  of  Oo.  Proc.  J  130.  See  Wilder  r.  Bovnton.  O 
_arb.  W7.  <1)  Nat.  Fire  Ins.  Co.  r.  McKay,  21  N.  Y.  191;  Wad^lell  t». 
1>frUnff,  51  Id.  327 ;  Hunt  v.  Chapnian.  Ki.  565 ;  Smith  r.  Hall.  14  All>.  L. 


J.  329;  Caryl  r.  Williams,?  Lahs.  416.  (t|)  Tallman  v.  BreKler. «5  Barb. 
869 ;  Pittman  v.  Mayor,  6  T.  A  C.  89:  Burroughs  v.  Garrison.  15  Abb.  N. 
8.  144;  Foster  v.  Coe,4  Lans.  53.  (3)  Perry  v.  Chester.  .VJ  N.  Y.  240; 
Bathgate  v.  UaitklDS,  09  id.  633.  (4).  Colt  v.  Stewart.  12  Abb.  N.  S. 
216;  Clia».  Northrop,  6  Lans.  330;  Isham  t».  DavUUon,  52  N.  T.  337; 
Moore  v.  Rand,  60  id.  306;  HeninK  v.  Pnnnett.  4  Daly,  543;  Hopklna 
V.  Lane,  4  T.  *  C.  311 :  Dounce  v.  Dow,  57  N.  T.  16;  Chaniboret  r.  Cag- 
ney.  41  How.  125;  a.  c,  10  Abb.  N.  S.  31 ;  Miller  r.  Barber,  4  Huii,  809: 
Oleadell  r.  Thomson.  56  N.  Y.  194;  Cook  r.  Soule,  id.  430;  Hoppough 
V.  Strubif,  60  id.  430;  Qlen.«tc.«.  Hall,  r>l  Id.  226;  Qiles  v.  Austin.  69 
N.  Y.  486.  (5)  Hunt  v.  Chapnian,  51  N.  T.  555;  Merrill  v.  Gn:en,M 
Id.  270:  DavU  r.  Stover,  &S  id.  473:  Arnold  v.  Nichols.  61  id.  117.  And 
■ee  the  elaborKto  notes  to  2  l.'i9  in  Voorhles'  and  Walt*8  Codes. 

§  602.  [Amended,  1877.]  Rules  respecting  the  al- 
lowance of  counterclaims.  —  But  the  counterclaim, 
specified  in  subdivision  second  of  the  last  section,  ia 
subject  to  the  following  rules : 

1.  If  the  action  is  founded  upon  a  contract,  which 
has  been  assigned  bj  the  party  thereto,  other  tlian  a 
negotiable  promissory  note  or  bill  of  exchange,  a  de- 
mand, existing  against  the  party  thereto,  or  an  assignee 
of  the  contract,  at  the  time  of  the  assignment  thereof, 
and  belonging  to  the  defendant,  in  good  faith,  before 
notice  of  tSie  assignment,  must  be  allowed  as  a  counter- 
claim,  to  the  amount  of  the  plaintiflTs  demand,  if  it 
might  have  been  so  allowed  against  the  party,  or  the 
assignee,  while  the  contract  belonged  to  him.(l) 

2.  If  the  action  is  upon  a  negotiable  promissory  note 
or  bill  of  exchange,  which  has  been  assigned  to  the 
plaintiff  after  it  became  due,  a  demand,  existing  against 
a  person  who  assigned  or  transferred  it,  after  it  became 
due.  must  be  allowed  as  a  counterclaim,  to  the  amount 
of  the  plaiutifiT's  demand,  if  it  might  have  been  so  al- 
lowed  against  the  assignor,  while  the  note  or  bill  be- 
longed to  him.(2) 

8.  If  the  plaintiff  is  a  trustee  for  another,  or  if  the 
action  is  in  the  name  of  a  plaintiff,  wbo  has  no  actual 
interest  in  the  contract  upon  which  it  is  founded,  a  de- 
mand against  the  plaintiff  shall  not  be  allowed  aa  a 
counterclaim  ;  but  so  much  of  a  demand  existing  against 
the  person  whom  he  represents,  or  for  whose  benefit 
the  action  is  brought,  as  will  satisfy  the  plaintiffs  de- 
mand, must  be  allowed  as  a  counterclaim,  if  it  might 
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hmve  been  so  allowed  in  an  action  brought  by  the  per- 
Bon  beneficially  interested. 

H^n  2  R.  8.  3M.J  18,  snbds.  8,  9  atiti  10.  and  part  of  subd. 

vay  V.  Mayor,  4  T.  A  C.  167:  ».  c.  1   Hun.  6W.  and  cAses; 

;-xl,  24    N.  T.  6fC;  Coit  r.  Stewart.  54)  Id.  17;  Trusti-es  t>. 

.:.   id.  88;  IriRTaham  t.  DlBborouffli.  47  II.  421;    \Ui<h  r.   L«- 

-2  lU.  \t5;  frlct  c.  White,  S7   Id.  IW  :  WVstiake  f.  Bo^Jwick,  36 

-apr.  256;  Smith  r.  Fox,  48  N.  Y.  674.     (2)  Weeks  >\  Pivor.  27 

■X);    Newell  r.    Salmans,  22  Id,  650;    Ilatcli  r,    Benton,  r.  Id.  28; 

J- J  *»:c  16  Wend.  6^2;  12  Id.  356;  6  Cow.   694;  5  JoUue.  Hd;  a  Wend. 

H2 ;  12  Id.  356. 

§  603.  [Amended,  1877.]  Judgment,  when  demand 
uid  counterclaim  are  equal  or  unequal.  —  Where  a 
oonnierclaim  is  esiablibhed,  which  equals  the  plainliflTs 
demand,  the  judgment  muat  be  in  favor  of  the  defend- 
ant. Where  ii  in  less  than  the  plaintiff's  demand,  the 
\:iff  must  ba^e  judgment  for  the  residue  only. 
re  it  exceeds  the  plaintiffs  demand,  the  defendant 
uuu.^i  have  judg-meut  for  the  excess,  or  so  much  thereof 
as  is  due  from  the  plaintiff.  Where  part  of  the  excess 
18  not  due  from  the  plaintiff,  the  judgment  does  not 
prejudice  the  defendant's  right  to  recover,  from  an- 
>ther  person,  so  much  thereof  as  the  judgment  does 
[K>t  cancel. 

Id..  H  21,  22  (3  JSdm.  367).  Osden  i7.  CoddlD^ton,  2  E.  D.  Smith,  317  : 
Jostoo  811k  Mills  «.  Bull.  6  Abb.  N.  S.  3W ;  8.  c,  1  Sweeney,  369;  3T 
■low.  2««. 

§  504.  Id. ;  for  affirmative  relief.  —  In  a  case  not 
jpecified  in  the  last  section,  where  a  counterclaim 
IS  established,  which  entitles  the  defendant  to  an 
iffirmative  judgment,  demanded  in  the  answer,  judg- 
ment must  be  rendered  for  the  defendant  accordingly. 

Co.  Proc. ,  last  clause  of  {  263. 

§  505.  Counterclaim,  when  defendant  is  sued  in  a 
representative  capacity.  —  In  an  action  against  an 
executor  or  an  administrator,  or  other  person  sued  in  a 
representative  capacity,  the  defendant  may  set  forth,  as 
a  counterclaim,  a  demand  belonging  to  the  decedent,  or 
other  person  whom  be  represents,  where  the  person  so 
represented  would  have  been  entitled  to  set  forth  the 
same,  in  an  action  against  him. 

2  R-  8.  355.  3  25.     Patteraon  i'.  Patterson,  59  N.   Y.  574,  and  cases. 

§  506.  Id. ;  when  plaintiff  is  an  executor  or  adminit- 
trator.  —  In  an  action  brought  by  an  executor  or  ad- 
ministrator, in  his  representative  capacity,  a  demand 
against   the  decedent,  belonging,  at   the   time   of   his 
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deatb,  to  the  defendant,  may  be  set  forth  hj  the  de- 
fendant as  a  counterclaim,  as  if  the  action  had  been 
brought  by  the  decedent  in  his  life-time ;  (1)  and,  if  a 
balance  is  foand  to  be  due  to  the  defendant,  judgment 
muBt  be  rendered  therefor  against  the  plaintiff,  in  his 
representative  capacity.(2)  Ehcecation  can  be  issued  apoo 
Buch  a  judgment, only  in  a  case  where  it  could  be  issued 
upon  a  judgment,  in  an  action  against  the  executor  oi 
adminiritrator. 

2  R.  S.  35%  K  a  an<l  24.  (1)  Patterson  v.  Patterson.  .>9  N.  Y.  574 :  Mer 
rltte.  Seiimen,  <»  Barb.  333;  Herceln  v.  Smith.  2  Hill,  213;  Hills  c.  Tall 
mans.  21  Wf'n.l.«74:  Fry  «.  Bvans,  Sid.  Ml;  Root  t».  Taylor.  2n  Jobns 
137;  Ketchtim  v.   Milne,  Seld.  Notes,  p.  56.    (2)  Merrltt  r.  Seamen,  i 

Burb.  330. 

i  507.  [Amended,  1879.]  Defendant  may  interpoM 
several  defences  or  counterclaims;  rules  relating 
thereto. —  A  defendant  may  set  forth,  in  his  answer,  «# 
many  defences  or  counterclaims,  or  botli,  as  he  hafl 
whether  they  are  such  as  were  formerly  denominated 
If'gal  or  equitable.  Each  defence  or  counterclaim  must 
be  separately  stated,  and  numbered.  Unless  it  is  inter- 
posed as  an  answer  to  the  entire  complaint,  it  must 
distinctly  refer  to  the  cause  of  action  which  it  is  intended 
to  answer 

Co.  Proc. .  part  of  ( IflO,  am'd.  Benedict «.  Sermoar,  6  How.  298 ;  Lip 
penri.it  r.  Uoodwln,  8  Id.  242;  Bridget  v.  Pajraon,  A  Sandf.  210;  Cramer  « 
Benton,  4  Lans.  291 ;  s.  c,  60  Barb.  216;  Hicks  «.  Sheppard,  4  Lans.  335, 
tiee  iiote^i  to  2  1.V),  Yoorhlea'  Code ;  also  Id.,  Walt^s  Code. 

^  608.  [Amended,  1877.1  Partial  defences. —  A  par 

tial  defence  may  be  set  fortn,  as  prescribed  In  the  last 
section ;  but  it  must  be  expressly  stated  to  be  a  partial 
defence  to  the  entire  complaint,  or  to  one  or  more  sepa- 
rate causes  of  action,  therein  set  forth.  Upon  a  demur- 
rer thereto,  the  question  is,  whether  it  is  sufficient  for 
that  purpoBe.(l)  Matter  tending  only  to  mitigate  or  re- 
duce damages,  in  an  action  to  recover  damages  for  the 
breath  of  a  promise  to  marry,  or  for  a  personal  injury, 
or  an  injury  to  property,  is  a  partial  defence,  within 
the  meaning  of  this  section.(2) 

New.  See  post,  i  586.  (1)  Uacur  v.  Tlbbet*.  2  Abb.  N.  8.  97;  Bennett 
V.  Matt)iew!».  64  Barb.  410.  (3)  See  Foland  r.  Johnson.  16  Abb.  235,  and 
cases:  Uarter  v.  CrU1,33  Barb.  283;  Moore  v.  (Devo.r.  S7  How.  18.  See 
Voorhles'  Code. {  165,  note  f.  (10th  ed.,  p.  254).  Fink  v.  Judth,  14  Abb. 
N.  8.  107  ;  Spootier  v.  Keeler,5l  N.  Y.  527;  Jeffries  v.  McKellop.  iS  How. 
122;  Wehler.  Uavllana,  43  Id.  399;  Kelly  v.  Taintor,  46  Id.  270. 

§6:9.  [Amended,   1877.]  When  defendant  to  de- 
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mand  affirmative  judgment, —  Wliere  the  defendant 
deeiua  himself  entitled  to  an  affirmative  judgment 
against  the  plaintiff,  by  reason  of  a  counterclaim  inter- 
poeed  by  him,  he  must  demand  the  judgment  In  his 
answer. 

New.     See  I  »H.  aot«. 

§  610.  [Stricken  out  in  1877.] 

g  611.  [Amended,  1879.1  When  pleadings  admit 
part  of  plainUfPs  claim.  —  Where  the  answer  of  the 
defendant,  expressly  or  by  not  denying,  admits  a  part 
of  the  plain LitTs  claim  to  be.  just,  the  court,  upon  the 
plaintiff'B  motion,  may,  in  its  discretion,  order  that  the 
action  be  severed  ;  that  a  judgment  be  entered  for  the 
plaintiff  for  the  part  so  admitted  ;  and  if  the  plaintiff 
BO  elects,  that  the  action  be  continued,  with  like  effect, 
AS  to  the  subsequent  proceedings,  aa  if  it  had  been 
originally  brought  for  the  remainder  of  the  claim. 
The  order  must  prescribe  the  time  and  manner  of  the 
plaintiff^s  election.  If  the  plaintiff  elects  to  continue 
*^-  nftion,  his  right  to  costs  upon  the  judgment  is  the 
,  as  if  it  was  taken  in  an  action   brought  for  only 

L  part  of  the  claim.     If  the  plaintiff  does  not  elect 

to  continue  the  action,  costs  must  be  awarded,  as  upon 
final  judgment  in  any  other  case. 

SatMtltute  for  concIudlDg  paragraph  of  }  244,  Co.  Proa, 

^512.  Judgment,  where  counterclaim,  only  is  inter- 
posed for  less  than  plaintiff's  claim.  —  In  an  action 
upon  contract,  where  the  complaint  demands  judgment 
Jor  a  sum  of  money  only,  if  the  defendant,  by  his 
answer,  does  not  deny  the  plaintiff's  claim,  but  sets  up 
a  counterclaim  amounting  to  less  than  the  plaintiff^a 
claim,  the  plaintiff,  upon  filing  with  the  clerk  an  admis- 
sion of  the  counterclaim,  may  take  judgment  for  the 
excess,  as  upon  a  default  for  want  of  an  answer.  The 
admission  must  be  made  a  part  of  the  judgment-roll. 
Co.  Proc. ,  part  of  2  24^,  am'd. 

8  613.  Dilatory  defences  to  be  verified. —  A  defence 
which  does  not  involve  the  merits  of  the  action,  shall 
not  be  pleaded,  unless  it  is  verified  as  prescribed  in  title 
second  of  this  chapter. 

JroTO  2  R,  S.  aw.  }7  (2  Elm.  3^). 
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REPLY. 
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ARTICLB  POUBTa 


RBPLT. 

Sml  514.  Beply ;  wlutt  to  contain. 

616.  Jnd^ent  npon  fkllnre  to  reply. 

616.  Oases  wliere  the  court  may  require  a  reply. 

617.  Plaintiff  may  set  fbrih  several  avoidances  In  T«ply. 

§  614.  [Amended,  1877.]  Reply  j  what  to  cxmtaiiL 

— Where  the  answer  contains  a  counterclaim,  the  plain* 
tiff,  if  he  does  not  demur,  may  reply  to  the  coanter- 
daim.  The  reply  mast  oontdn  a  general  or  spedfic 
denial  of  each  material  allegation  of  the  counterclaim, 
controverted  by  the  plaintiff,  or  of  any  knowledge  or 
information  thereof  sufficient  to  form  a  belief ;  and  it 
may  set  forth  in  ordinary  and  concise  language,  with- 
out repetition,  new  matter  not  inconsistent  with  the 
complaint,  constituting  a  defence  to  the  counterclaim. 

Co.  Proo.,  part  of  i  163.  Leslie  v.  Leslie,  11  Abb.  N.  B.  311 :  Lndliif 
ion  V,  Slanson.  38  N.  Y.  Snpr.  81 ;  Jarvis  v.  Pike,  11  Abb.  N.  S.  3981 
Wlllianasv.  Willis.  16  id.  11;  Tbomas  v.  Loaners*  Bank,  38  N.  T.  Snpr. 
#66.  Bee  also,  22  How.  240 ;  7  Id.  121 ;  9  Abb.  39 ;  10  Bosw.  143;  1  Abbi 
N.  8.  1;  SGodeRep.  216. 

§  616.  Judgment  upon  failure  to  reply.  —  If  the 
plaintiff  fails  to  reply  or  demur  to  the  counterclaim, 
the  defendant  may  apply,  upon  notice,  for  judgment 
thereupon ;  and,  if  the  case  requires  it,  a  reference  nuy 
be  ordered,  or  a  writ  of  inquiry  may  be  issued,  as  pre- 
scribed in  chapter  eleventh  of  this  act,  where  the  plain* 
tiff  applies  for  judgment. 

Id.,  i  164,  am'd.  See  post,  8 1219.  Bridge  v,  Payaon, 6  Sandf.  210:  Ay^ 
mar  v.  Cbace,  12  Barb.  801:  Bates  v.  Rosekrans,37  N.  T.  409;  McKeo- 
siev.  Farrell,  4  Bosw.  192;  Lawrence  r.  Bank,  3  Rob.  142. 

S  616.  Oases  where  the  court  may  require  a  reply. 
—  Where  an  answer  contains  new  matter,  constitatinga 
defence  by  way  of  avoidance,  the  court  may,  in  its  dis- 
cretion, on  the  defendant's  application,  direct  the  plain- 
tiff to  reply  to  the  new  matter.  In  that  case,  the  reply, 
and  the  proceedings  upon  failure  to  reply,  are  subject 
to  the  same  rules  as  in  the  case  of  a  counterclaim. 

Id.,  concluding  paragraph  of  1 163.  HabbcU  v.  Fowler,  1  Abb.  K.  8. 
1 ;  Jarvis  v.  Pike.  ]  1  id.  39t). 

§  617.  [Amended,  1877.]  Plaintiff  may  set  lorth 
several  aToidances  in  reply.— A  reply  may  contain  two 
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more  distinct  avoidances  of  the  "f**  ^efence JJ 
anterclaim;  but  tbey  must  be  separately  sUted  and 
Lnabered. 
rev. 


TITLE  II. 
Pravinans  generaUy  applicabU  ta  pUadingt. 


R.  M8. 
519. 

391. 

m. 


525. 
526. 
527. 


van. 

531. 
682. 
533. 
534. 
535. 
536. 
537. 
533. 

5:». 

540. 
541. 
543. 
543. 
M4. 
S45. 


.VppllcaMon  and  effect  of  this  chapter. 

yS^S'^d'liMtructlon  or  «rUln  lUUgaU.n.  «.d  dental.  In 

verifteil  pleading.  . 

Verlticatlon  ;  how  and  by  whom  made. 

of  fraud.  ^         .    ^  J 

Private  statute:  how  pleaded.  _*,  „i.^ 

AccriuQt ;  how  pleaded.    Bill  of  parttculara. 
Judgment;  how  pleaded. 
Oondltlons  precedent ;  how  pleaded. 
Ssirument  for  payment  of  nvmey ;  how  pleade-J. 

?;:iS  m'!ti^g'a\\nrci;ou^m"ance..  In  acUon  for  a  wrong. 
Frivolous  pleadings;  how  illsposed  of. 
Sham  defences  to  be  stricken  out. 
Material  variances;  hO'T  P''°''''^^.1,  *S^;,^r 
Kmatertal  vartancea;  how  provided  for. 
What  to  bt?  deemed  a  failure  of  proof. 
Amendmonta  of  cotirae.  *i,««aiA 

Amended  pl.adlngta  he  served;  aniwer  thereto. 


Sapplem-utAl  pleadings.  „„H*r 

Motion  to  strike  out  Irrelevant,  etc.,  matter. 
Indefinite  or  nnoertaln  allegations. 


Rfiia  ADoUofttion  and  effect  of  this  chapter.— 
T^a  cLptl^r  p^fcTbeB  the  form  of  pl-^it^gB  in  an 
^on Tad  the^ules  by  which  the  sumcienry  thereof 
trde^;rmined,  except  where  special  proTision  is  other- 
wise  made  by  law. 
Subatltute  for  Co.  Proc. .  {  140. 

R  RIO    PloadinffB  to  bo  UberaUy  construed. --  The 
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with  a  view  to  Babstantial  justice  between  the  par- 
ties. 

Go.  Procl  IM.  Powers  v.  Rome, etc..  B.  B.  Go^ ft  T.  A 0.  449 ;  s.  c, 
t  Hun.  28ft;  Byle  v.  Harrington.  4  Abb.  421 ;  Clare  r.  Nat.  City  Bank,  14 
Abb.  N.  8.  82ft;  2ft  N.  T.  Supr.  2«1:  DeGroTe  v.  Metropolitan  Ins.  Co., 
61  N.  T.  ft»4, 60ft ;  Page  v.  Buyd.  11  How.  41ft;  Alfaro  v.  Davidson.  40  N. 
Y.  Supr.  87;  Hatch  r.  Peet.  23  Barb.  ft7ft ;  Graves  v.  Waite,  59  N.  Y.  156: 
Hackfordv.  N.  Y.  G.  R.  R.  Co.,  6  Lans.  381;  Hofbelnierv.  Campbell, 56 
N.Y.  269;  s.  c, 7  Lans.  157;  Ayera  v.  Lawrence, 99  N.Y.  192,201;  Spear 
V.  Downing.  34  Barb.  523 ;  s.  c,  12  Abb.  437 ;  Gould  r.  Glass,  19  Barb.  189; 
Manger  v.  Iless,  28  Id.  7ft;  Cruger  v.  Hudson  River  B.  R.  Co.,  12  id.  SO] ; 
Woodbury  v.  Sackrlder.  2  Abb.  40ft;  Mann  r.  Morewood,  ftSandf.  567. 
See  Walt's  and  Yoorhies^  Oode.  { lft9,  and  cases  tbere  cited. 

^  620.  PleadingB  to  be  subscribed;  within  wliat 
time  to  be  served. — A  pleading  mast  be  sabscribed  hj 
the  attorney  for  the  party. (1)  A  copy  of  each  pleadin^^, 
subseqaent  to  the  complaint,  mast  be  ^rved  on  the  at- 
torney for  the  adverse  party,  within  twenty  days  after 
service  of  a  copy  of  the  preceding  pleading.^2) 

(1)  Part  of  Go.  Proc.,  8  Iftft.  See  ante.  (  ftft.  HubbeU  v.  LIvingBton. 
iGode  Rep.  63;  Weir  v.  81ocum.3  How.  397;  Ehle  v.  Holler,  10  Abb. 
S87;  6  Bosw.  661 ;  Anable  v.  Anable,  24  How.  92;  Hill  v.  Thacter,  3ld. 
407.    (a)  New. 

§  621.  When  defendant  to  serve  copy  answer  on 
oo-defendant.  —  Where  the  judgment  may  determine 
the  ultimate  rights  of  two  or  more  defendants,  as  be- 
tween themselves,  a  defendant,  who  requires  such  a 
determination,  must  demand  it  in  bis  answer,  and  must, 
at  least  ten  days  before  the  trial,  serve  a  copy  of  his 
answer  upon  tlie  attorney  for  each  of  the  defendants, 
to  be  affected  by  the  determination.  The  controversy 
between  the  defendants  shall  not  delay  a  judgment,  to 
which  the  plaintiff  is  entitled  ;  unless  the  court  other- 
wise directs. 

New.  See  (  1204,  post.  See  Kay  o.  Whittaker,  44  N.  Y.  565.576;  Getty 
t>.  Donnelly,  9  Hun,  603;  Gnmsey  r.  Knights,  1  T.  A  0.  259;  Newman  v. 
Dickson,  1  Abb.  N.  C.  307 ;  Smart  v.  Bement,  4  Abb.  App.  Dec.  253. 

§  622.  Allegation  not  denied ;  when  to  be  deemed 
true.  —  Each  material  allegation(l)  of  the  complaint,  not 
con^troverted  by  the  an8wer,(2)  and  each  material  allega- 
tion 6i  new  matter  in  the  answer,  not  controverted  by 
the  repV»  where  a  reply  is  required,  must,  for  the  pur- 
poses of  the  action,  be  taken  as  true.(8)  But  an  allega- 
tion of  new  matter  in  the  answer,  to  which  a  reply  Is 
not  required,  or  of  new  matter  in  a  reply,  is  to'  be 
deemed  controverted  by  the  adverse  party,  by  traverse 
or  avoidance,  as  the  case  require8.(4) 

Go.  Proc,  8 168.    (1)  Fry  v.  Bennett,  ft  Saadf.  ft4 ;  Newman  v.  Otto 
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]«N.  T.  Lef.  OtM.  14:  s.  c,4  Sandf.  688;  Coonou  v.  Uetr.  S  K.  D. 
SralUi.SM:  Sands  v.  St.  John,  86  Barb.  Wi  Barton  v.  Sackett.  S  How. 
397 :  lUror,  etc. .  of  Albany  v.  GanlUT.  2  N.  T.  171 :  LlTln«ston  «.  MUier, 
81d.  283L  (3)  Darling  v.  Brewster,  te  N.  T.  W;  Woodworth  «.  Bel- 
lows. 4  How.  34;  Blmmona  v.  Law,  3  Keres,  aiT:  s.  c.  8  Bosw.  213; 
Bobert  9.  Good,  2  Trans.  App.  108;  Spear  «.  Blart,  3  Bob.  420.  (3) 
Bate*  r.  Roaekrana,  37  W.  T.  409;  a.  c.  4  Abb.  N.  S.  276:  Isham  v.  Da- 
▼Idaon,  A2  N.  T.  237.  238k;  Cntier  v.  Wright,  22  N.  T.  472. 478 ;  Uodgea  v, 
Hont,  22  Barb.  laO;  JBuelatyn  v.  Weeks,  2  Abb.  272;  13  N.  ¥7  635: 
XcKenafe  v.  Farrell.  4  Bosw.  193:  Stnart  r.  Kinase.  10  Id.  438.  (4)  Oat- 
tar  ».  Wright,  22  N.  T.  472.  See  BsselatTne  r.  Weeks,  12  Id.  885;  Hodge 
«.  Haiit,  22  Barb.  ISO;  Dambnisn  v.  SchuIUng,  6T.  A  a  261;  a.  c., 4 
HvB,  80. 

%  623.  When  pleading  mnst  be  verified }  and  when 
Terifioation  may  be  omitted.  —  Where  a  pleading  is 
verified,  ei&ch  aabeeqaent  pleading,  except  a  demurrer. 
or  the  general  answer  of  an  infant  by  bis  guardian  ad 
Utem,  most  also  be  yerified.(l)  But  the  verification  maj 
be  omitted,  in  a  case  where  it  is  not  otherwise  specially 
prescribed  by  law,  where  the  party  pleading  would  be 
privileged  from  testifying,  as  a  witness,  concerning  an 
allegation  or  denial  contained  in  the  plead ing.(2)  A 
pleiuling  cannot  be  used,  in  a  criminal  prosecution 
against  the  party,  as  proof  of  a  fact  admitted  or  alleged 
therein.  (8) 

(1)  Co.  Proe.,  part  of  1 196,  am*d.  Sexaner  v.  Bowen,  10  Abb.  N.  8. 336; 
3  Dalj.  4A» :  Stront  r.  Ourran.  7  How.  38 ;  Hempsteail  v.  Hempstead.  Id.  8 ; 
Levi  V.  Jakewaya,  4  Id.  126 ;  White  v.  Bennett,  TSa.hH;  George  r .  M  cA  voy, 
6  Id.  300;  Hnll  «.  Ball,  14  id.  305;  White  r.  Cammlngs,  3  Sandf.  716; 
Moloney  v.  Dow8,2  Hllt.  247;  Qufn  v.  Tllton,  2  Duer,64«:  Graham  r. 
Mc0oan,5  How.  358;  Wilkin  v.  Gilman,13  id.  225;  Trowbridge  v.  Di- 
dler.  4  Pner,  460;  Hughes  v.  Wood,  5  Id.  603.  n.  (2)  8cc  L.  I8M,  ch.  76  ; 
Prederlckav.  Taylor.  92  N.  T.  996;  14  Abb.  N.  3.  77;  Anable  r.  Anable, 
S4  How.  92;  \Vheeler  t>.  Dixon,  14  id.  191;  ScovUl  v.  New.  12  id.  319; 
Lynch  •.  Todd,  13  id.  946 ;  Thomas  «.  Hanop.  7  Id.  57 ;  Blalmlell  v.  Ray- 
mood,  5  Abb.  144;  Wolcott  v.  Winston.  8  Id.  422;  Olney  o.  Oiney,  7  Id. 
360;  Sprlngsted  v.  Robinson.  8  How.  41;  Sweet  r.  Sweet,  19  id.  169; 
Moloney  v.  Down,  2  Hllt.  247;  Clapper  r.  Flizpatrlck,  3  How.  311  j  Byaaa 
V.  Smith,  4  Bosw.  679:  Henry  v.  ^allna  Bank,  1  N.  T.  M;  Re  Ilockley, 
S4  kl.  74 :  People  r.  Gay,  7  id.  3S2\  People  v.  Kelly,  24  How.  369.  (8) 
Go   Proc.,  part  of  1 197. 

^  524.  Form  and  oonstmction  of  certain  allegationfl 
and  deniala  in  verified  pleading.  —  The  allegations  or 
denials  in  a  verified  pleading  must,  in  form,  be  stated 
to  be  made  by  the  party  pleading.  Unless  they  are 
therein  stated  to  be  made  upon  the  information  and 
belief  of  the  party,  they  must  be  regarded,  for  all  pur- 
poses, including  a  criminal  prosecution,  as  having  been 
made  upon  the  knowledge  of  the  person  verifying  the 
pleading.  An  allegation  that  the  party  has  not  suffi- 
cient knowledge  or  information,  to  form  a  belief,  with 
respect  to  a  matter,  must,  for  the  same  purposes,  be  re 
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garded  as  an  allegation  that  the  person  verltjing  tbe 
pleading  has  not  such  knowledge  or  information. 
New. 

§  625.  Verification;  how  and  by  whom  mada. — 
The  verificatiou  must  be  made  by  the  affidavit  of  the 
partj,(l)  or,  if  there  are  two  or  more  parties  united  in 
interest,  and  pleading  together,  bj  at  least  one  of  them, 
who  is  acquainted  with  the  factsX2)  except  aa  fol- 
lows : 

1.  Where  the  party  is  a  domestic  corporation,  the 
verification  must  be  made  by  an  officer  thereof.(8) 

2.  Wh^e  the  people  of  the  State  are,  or  a  public  offi- 
cer, in  their  behalf,  is  the  party,  the  verification  may  be 
made  by  any  person  acquainted  with  the  facts. 

3.  [Amended,  1879.]  Where  the  party  is  a  foreign 
corporation  ;(4)  or  where  the  party  is  not  within  the 
county  where  the  attorney  resides,  or  if  tlie  latter  is 
not  a  resident  of  the  State,  the  county  where  he  baa 
his  office,  and  capable  of  making  the  affidavit  ;(5)  or  if 
there  are  two  or  more  parties  united  in  interest,  and 
pleading  together,  where  neither  of  them,  acquainted 
with  the  facts,  is  within  that  county,  and  capable  of 
making  the  affidavit;  or  where  the  action  or  defence 
is  foundd  upon  a  written  instrument  for  the  payment 
of  money  only,  which  is  in  the  possession  of  the  agent 
or  the  attorney  ;(6)  or  where  all  the  material  allegations 
of  the  pleading  are  within  the  personal  knowledge  of 
the  agent  or  the  attorney;  (7)  in  either  case  the  verifica- 
tion  may  be  made  by  the  agent  of  or  the  attorney  for 
the  party. (8) 

From  Go.  Proc,  1 157,  amM.  (1)  Taber  v.  Gardner,  6  Abb.  N.  S.  147. 
(2)  Gray  v.  Kendall.  10  Abb.  66;  &  Bo3w.  666;  Hull  v.  Ball.  U  How. 
805;  Andrews  v.  Storms,  5  Sandf.  609;  Hartley  v.  Jam«t,  18  Abb.  299: 
Beed  v.  Butler,  2  Hilt.  &89;  Youngs  v.  Seely,  12  How.^5.  (3)  Glau- 
beudklee  V.  Hamburg  Packet  Co.,  9  Abb.  104.  See  Temporary  Act,  L. 
1876,  cb.  449. 1 2. 8Ut>J.  16.  (4)  The  name.  (5)  People  v.  Allen.  14  How. 
334;  Drevert  v.  Appsert,  2  Abb.  165;  Roscoe  v.  Malson,  7  How.  121; 
Btannard  v.  Mattlce,  Id.  4 ;  I^fevre  v.  Latson,  10  N.  T.  Leg.  Oba.  346 ; 
ft  Sandf.  600.  (6)  Peyser  v.  Md'ormack,  7  Hun.  800;  Smiih  v.  Bofien- 
thalls,  II  How.  442;  Myers  v.  Gerrlts,  13  Abb.  106:  Wheeler  v.  Ctaeeley, 
14  id.  441 ;  Mason  v.  Brown,  6  How.  4H1 ;  Treadwell  v.  Fassett,  10  id.  184 ; 
KlrkUnd  «.  Aiken,  66  Barb.   211.    (7)  Mason  v.   Brown,  6  How.  481. 

S\)  Wbeeler  «.  Cheeley.  14  Abb  441;  Wilkin  v.  Gilman.  IS  How.  235; 
ubbardv.  Nat.  Protection  Ins.  Co.,  11  id.  149;  Treadwell  v.  Fassett, 
10  id.  184;  Fitch  v.  Bigelow.S  id.  237;  Souttcr  v.  Mather,  14  Abb.  440; 
Drevert  t>.  Appsert,  2M.  165;  Boston  Locomotive  Works  «.  Wright.  15 
How.  253;  Gouniey  r.  Wersuland,  3  Duer,  613:  Meads  v.  Oleason.  IS 
How.  809;  People  v.  Allen,  14  id.  334;  Ross  v.  LK>ngmulr,  M  Id.  49:  I) 
Abb.  326;  B^nk  of  State  of  Maine  v.  Buel,  14  How.  311. 

§  626.  Form  of  affidavit  of  ▼erification.—The  affida- 
vit of  verification  must  be  to  the  effect,  that  the  plead- 
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in^  is  tme  to  the  knowledge  of  the  deponent,  except  as  to 
the  matten  therein  stated  to  be  alleged  on  information 
and  belief,  and  that  as  to  those  matters  he  believes  it  to 
be  trae.(l)  Where  it  is  made  bj  a  person » other  than  the 
party,  he  mast  set  forth,  in  the  affidavit,  the  grounds 
of  his  belief,  as  to  all  matters  not  stated  apon  hia 
kD0wledge,(2)  and  the  reason  why  it  is  not  made  by 
the  part7.(3) 

Troin  0».  ?ro«.,  i  107.  (1)  People  v,  Christopher.  4  Hun,  805 ;  Lalm- 
beer  e.  AUeo,  3  teadf.  648 ;  Kadway  v.  Mather.  A  Id.  635 ;  Lane  v.  HorM. 
S  Hew.  3M:  Post  V.  GoIemaD,  9  Id.  64;  Whelpley  v.  Tan  Eppd,  9 
Palfe,  333;  OSsaore  «.  Hempetead,  4  How.  163 ;  Waggoner  i>.  Brown,  I 
11.  2U:  Aooiumooa.  4  Id.  390;  HarrU  v.  Trip.  4  Abb.  232;  Williams  v. 
m«A,  It  How.  374;  Klnkald  v.  Klpp,  11  M. T.  Leg.  Oba.  813;  «.  e.,6 
Doer.  693:  Soath  worth  v.  Curtis,  6  How.  371 ;  Tan  Home  v.  Montgomery, 
AM.  2W;  Tlbbalsv.  SelMdae,  12  Id.  64;  Waggoner  v.  Brown, 8  Id.  312. 
Oi»  Bo4ton  Loeomotive  Works  v.  Wright.  15  How.  293;  Tread  well  «. 
FkMBetc,  ID  Id.  IM:  Soutter  v.  Mather,  14  Abb.  440;  Mason  v.  Brown, 6 
Uam.  4«| :  Bank  of  SUte  of  Maine  v.  Buel.  14  Id.  311 :  Wheeler  v.  Ches- 
ter, 14  Abb.  441;  Hubbard  o.  Nat.  Protection  Ins.  Co..  11  How.  149: 
Ptoople*.  Alien,  14  Id.  334;  Meads  v.  Oleason.  13  id.  309:  Boss  v.  Long- 

.  34  Id.  49;  15  Abb.  83S;  Wilkin  v.  Oilman,  13  How.  225:  Sexanerv. 

n. 3  Daly,  409:  s.  o..  10  Abb.  K.  S.  326.  See  casea  cited  in  Yoorhles* 


CMe.  loth  ed..  p.  911,  c    (3)  Fitch  «.  Blgelow,  A  How.  337.    See  Imlay 
«.  S.  T.  A  B.  £  R.  Co.,  1  Sandf.  732. 

%  527.  When  verification  may  be  confined  to  a 
oomttecelaiin. — Wliere  the  complaint  is  not  verified; 
and  tUe  answer  sets  up  a  counterclaim,  and  also  a  de- 
fence bj  waj  of  denial  or  avoidance,  the  affidavit  of 
rerification  ma/  be  made  to  refer  exclasively  to  the 
eoaaterelaim.  In  that  case*  the  last  three  sections  are 
applicable  to  the  affidavit  and  the  counterclaim,  as  it 
tiie  latter  was  a  separate  pleading. 


g  628.  Remedy  for  defective  verification,  or  want 
of 'vvtification. — The  remedy  for  a  defective  verifica- 
tioQ  of  a  pleading  is  to  treat  the  same  as  an  unverified 
pleading.(l)  Where  the  copy  of  a  pleading  is  served  with- 
oat  a  copy  of  a  sufficient  verification,  in  a  case  where 
tba  adverse  party  is  entitled  to  a  verified  pleading,  he 
Biaj  treat  it  as  a  nullity,  provided  he  gives  notice,  with 
due  diligence,  to  the  attorney  of  the  adverse  party,  that 
ha  electa  so  to  do.(2)^ 

Sew.  (1)  PeWer  e.  McCormack.  7  Hnn,  300;  Titch  «.  Blgelow,  a 
m»m.  317:Xaoe  «.  Morse,  6  Id.  394;  Waggoner «.  Brown,  8  Id^lS:  Meads 
T.  GIMUOD.  UkL  309.  313;  People  «.  Allen.  14  id.  334,336;  Treadwell «. 
WumtfU  10  Id.  U4,  ISA;  Broadway  Bank  e.  Dantorth,  7  W.  864 1  Hubbard 
».  SiaU  Proteetton  Ina.  O0j.ll  M.  149,153:  Bank  of  State  of  Maine  r. 
BmI.  Mid.  311.  (O)  Seo  (Graham  V.  McCoun.  a  How.  353:  White  ». 
C  — '"■«»g^  S  Sandf.  716. 
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§  629.  When  defendant  not  ezonied  from  ▼etifying 
aniwer  to  charge  of  fraud.  —  A  defendant  ia  not  ex- 
cused from  verifying  his  answer  to  a  complaint,  charg- 
ing him  with  having  confessed  or  sufiered  a  jud^ent, 
or  ezeeated  a  conveyance,  assignment,  or  other  mstra- 
ment,  or  transferred  or  delivered  money,  or  personal 
property,  with  intent  to  hinder,  delay,  or  defraud  hia 
creditors;  or  with  being  a  party  or  privy  to  snch  a 
transaction  by  another  person,  with  like  intent  towards 
the  creditors  of  that  person ;  or  with  any  fraud  what- 
ever, affecting  a  right  or  the  property  of  another. 

SabeUnce  of  2  R.  S.  174.  HI :  (2  Sdm.  181)  mnd  L.  18SS,  ch.  14. 1 1  C4 
Bdm.  531).    See  Wolcoit  v.  Winston,  8  Abb.  422. 

§  630.  [Amended,  1877.]  Private  statute;  how 
pleaded.  —  In  pleading  a  private  statute,  or  a  right  de- 
rived therefrom,  it  is  sufficient  to  designate  the  statute 
by  its  chapter,  year  of  passage,  and  title,  or  in  some 
other  manner  with  convenient  certainty,  without  setting 
forth  any  of  the  contents  thereof. 

Go.  Proc. ,  1 168»  amended.  Gltf  of  OgdenKburgh  v,  Lyon,  7  Lana.  SIA; 
Fordo.  Babcock,2  Sandf.  623:  Bemanv.  Tuffnot,A  Id.  L&3;  Throopv. 
Hatch.  S  Abb.  Sft;  Breiz  v.  Mayor  of  New  Tori,  34  How.  UO;  4  Abb.  N. 
8.  2S8;  Cole  v.  Jeasap.  10  How.  0M ;  Phlnney  v.  Phlnney,  17  Id.  197. 

g  631.  Account,  how  pleaded.  Bill  of  pArticulan. 
—  It  is  not  necessary  for  a  party  to  set  fortli,  in  a  plead- 
ing, the  items  of  an  account  therein  alleged  ;(1)  but  in 
that  case,  he  must  deliver  to  the  adverse  party,  within 
ten  days  after  a  written  demand(2)  thereof,  a  copy  of  the 
accounted)  which,  if  the  pleading  is  verified,  must  be 
verified  by  his  affidavit,  to  the  efiect,  that  he  believes  it  to 
be  true ;  or,  if  the  facts  are  within  the  personal  knowl- 
edge of  the  agent  or  attorney  for  the  party,  or  the  party 
is  not  within  tlie  county  where  the  attorney  resides,  or 
capable  of  making  the  affidavit,  by  the  affidavit  of  the 
agent  or  attorney.  If  he  fails  so  to  do,  he  is  precluded 
from  giving  evidence  of  the  account.(4)  The  court, 
or  a  judge  authorized  to  make  an  order  in  the  action, 
may  direct  the  party  to  deliver  a  further  account, 
where  the  one  delivered  is  defective.(5)  The  court 
may,  in  any  case,  direct  a  bill  of  the  particulars  of 
the  claim  of  either  party  to  be  delivered  to  the  adverM 
party.(6) 

Id.,  I  las,  ani*d.  (1)  Johnson  «.  Mallory.  2  Rob.  681.  (9)  McKloney 
V.  McKlnney,  12  How.  22.    (8)  Wtaltehalf.  etc.,  B.  B.  Go.  v.  Hyers.  1« 
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H.  &  M;  HoTv.  Pints.  lAtib.  9.  0.  W:  Weller  v.  Weller.4 

Jmu  199;  Gofnss  v.  Patten,  17  Abb.  330;  PUtt  v.  Towosend.  Sid.  9:  A 
Boer.  66S.  (4)  Golnss  v.  Patten,  17  Abb.  330 :  Kellogg  v.  Pnlne.  8  How. 
am,  (S)  McKlnney  v,  McKtoner,  12  How.  22;  Yates  r.  Blgelow.91d. 
]»;  KeUoa  «.  Paloe.  8  Id.  329  :  (3adwe]l  v.  Goodenougb.  28  id.  479.  (•) 
People V.  Tweed. esN.  T.  194;  TUtonv.  Beccher.  Mid.  176;  Powers  «. 
Hnffhefl,39  N.  T.  Snpr.  4^:  OttIhv.  Dana,!  Abb.  N.  G.  288;  Fullerton 
«,  Gaylord.  7  Bob.  561 ;  Blackie  v,  Neilfon,  6  Bosw.  6k]  ;  Kellogg  r.  Paine. 
a  How.  229;  People  e.  Monroe  Com.  Pleas,  4  Wend.  2ti0;  Ives  v.  Sbaw, 
n  How.  Ml ;  Murphy  V.  Kip.  1  Dner,  659 ;  Williams  v.  Sbaw.  4  Abb.  209; 
Toiinf  V.  DeMott,  1  Barb.  30;  Watt  v.  Wstt,  2  Rob.  6e5;  Bo^mian  v. 
lute,  S  Oner.  691;  Cockrofl  v.  Atlantic  Mat.  Ins.  Co..  9  Bu>w.  6t»l; 
Metvlii  V.  Wood, 3  Kej-es, fl3A ;  Mason  v.  Bing,  10  Bosw.  !M;  Soaii.ju  r. 
I«w,  4  id.  338;  Goings  v.  Lodlow,  tf  Id.  681;  Moran  «.  Momi<scy,aB 
Bow.  MO:  IS  Abb.  131. 

$632.  Judgments;  how  pleaded. —  In  pleading;  a 
judgment,  or  other  determiDation,  of  a  court  or  officer 
of  special  jurisdiction,  it  is  not  necessary  to  state  the 
facts  conferring  jurisdiction  ;(!)  but  the  judgment  or  de- 
termination may  be  stated  to  have  been  duly  given  or 
mMde.{2)  If  that  allegation  is  controverted,  the  party 
pleading  must,  on  the  trial,  establish  the  facts  confer- 
ring innsdiction.(3) 

Co.  Proc..  f  161.  Barnes  v.  Ilarria.  3  Barb,  am :  HolMster  r.  HoUl^ter, 
lOHow.  A39;  Ayres  v.  Covin,  18  Barb.  260.  (1)  liockwell  r.  M^rwln, 
45  N.  T.  166;  s.  c.,I  Sweeney.  464  ;  8  Abb.  N.  8.  320;  McUimlilln  r. 
Hlchols,  13  Abb.  244.  See  Ha)stead  v.  Black.  17  id.  227.  ('2)  Howland 
9.  Phtfen,  1  Bosw.  44;  Carter  v.  Koozlev,  14  Abb.  147.  150;  Hum  v. 
Ihitcber,  13  How.  53d;  Livingston  v.  Oaksmlth.  13  Abb.  183.  (3) 
Wboeler  v.  Dakin,  12  How.  542. 

§633.  Oonditiona  precedents  how  pleaded.  —  In 
pleiading  the  performance  of  a  condition  precedent  in 
a  contract,  it  is  not  necessary  to  state  the  facts  const!- 
tntinff  performance  ;  but  the  party  may  state,  generally, 
thatrhe,  or  the  person  whom  he  represents,  duly  per 
formed  all  the  conditions  on  his  part.(l)  If  that  allega* 
tion  is  controverted,  he  must,  on  the  trial,  establish 
performance. 

Id.,  part  off  163.  Porter  e.  Kingsbury.  5  Han,  597:  Clark  r.  Cran- 
dalL  27  Barb.  73;  Oakley  r.  Morton,  11  K.  T.  33;  Bolmea  r.  Holmes, 
fid.  535;  Ganrey  v.  Fowler,  4  Sandf.  665;  Ho!4ley  v.  Black,  28  N.  T.  438. 
<1>  Peraer  v.  Williams,  14  Abb.  215;  Adams  v.  Sherrill.  14  How.  299; 
fiowUuQd  r.  Pbalen,  1  Bosw.  44;  Gay  v.  Paine,  5  How.  106. 

§  634.  Inatroment  for  payment  of  money ;  how 
pteaded. —  Where  a  cause  of  action,  defence,  or  coun- 
terclaim, is  founded  upon  an  instrument  for  the  pay- 
ment of  money  only,  the  party  may  set  forth  a  copy  of 
the  instrument,  and  state  that  there  is  due  to  him 
thereon,  from  the  adverse  party,  a  specified  sum, 
which  he  claim8.(l)    Such  an  allegation  is  equivalent 
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to  setting  forth  the  mBtrament,  according  to  its  legal 

efrect.(2) 

Co.  ProCiPartof  |162,am*d.  (1)  Woodraffv.  Leonmrd,  4  T.  A  & 
208,  ■.  c.,1  Hun.633;  Peyser  v.  Mc<3ormack.7  Id.  300;  Bntchen*  Bank 
V.  Jacobson.  sTHow.  a04;  1ft  Abb.  220;  Banner  v.  Smith.  6  How.  iSai 
Cbappell  V.  BUsell,  10 id.  274:  Adams  v.  SherrllU  14  Id.  297 ;  MarsbaU 
V.  Rockwood,  12  Id.  452;  Keteltas  v.  Myers,  10  N.  7.  231:  Gay  «. 
Paine,  1  Duer,  602;  Griswold  v.  Laverty,3  Id.  690:  AldeDV.  Blooming- 
dale,  1  Id.  fliOl;  Cottrellv.  Ck)nklln,  4  Id.  62;  Woodbury  v.  Sackrtder,  I 
Abb.  404;  Andrews  V.  Astor  Bank,  2  Duer,  639;  Price  v.  MoCIaTe.eid. 
M4 ;  Lord  v.  Cbeesebroagb.  4  Sandf.  696.  CJ)  Oonkllng  «.  G«ndaU,  1 
Kcyeti,  231. 

§  536.  Pleadings  in  libel  and  slander.  —  It  is  not 

necessary,  in  an  action  for  libel  or  slander,  to  state,  in 
the  complaint,  any  extrinsic  fact,  for  the  purpose  of 
showing  the  application  to  the  plaintiff,  of  the  defama- 
tory matter  ;  but  the  plaintiff  may  state,  generally,  that 
it  was  published  or  spoken  concerning  him ;  and,  if 
tiiat  allegation  is  controverted,  the  plaintiff  must  es- 
tabliah  it  on  the  trial.(l)  In  such  an  action,  the  defendant 
may  prove  mitigating  circumstances,  notwithstanding 
that  he  has  plei^ed  or  attempted  to  prove  a  justidca- 
tion.(2) 

Id.,  I  164.  Last  sentence  substituted  for  Id., J  166.  (1)  Bassll  v. 
Elmore,  6i  Barb.  627;  More  v.  Bennett,  48  M.  Y.  472.  (9)  Kelly  v. 
Tamtor,  48  How.  270;  Bennett  o.  Matthews,  64  Barb.  410 ;  Spooner  «. 
Keeler,  51  N.  T.  627;  Bush  o.  Prosser,  11  Id.  847;  BUbey  v.  Shaw,  U 
Id.  67 :  Hunt  v.  Bennett,  4  B.  D.  Smith,  647. 

§  636.  [Amended,  1877.]  Pleading  mitigatiiig  oir^ 
oumstances  in  action  for  a  wrong.  —  In  an  action  to  re- 
cover damages  for  the  breach  of  a  promise  to  marry, 
or  for  a  personal  injury,  or  an  injury  to  property,  the 
defendant  may  prove,  at  the  trial,  facts,  not  amount- 
ing to  a  total  defence,  tending  to  mitigate  or  other^ 
wise  reduce  the  plaintiff's  damages,  if  they  are  set 
forth  in  the  answer,  either  with  or  without  one  or 
more  defences  to  the  entire  cause  of  action.  A  de- 
fendant, in  default  for  want  of  an  answer,  may, 
upon  a  reference  or  inquiry  to  ascertain  the  amount 
of  the  plaintiff's  damages,  prove  facts  of  that  descrip- 
tion. 

New.  See  Dolertn  v.  Wilder.  34  How.  488 ;  Foland  v.  Johnson,  M 
Kbh.  235;  Moore  r.  Devoy.37  How.  Id;  Harter  v.  Crill.  83  Barb.  283. 
Cn  actions  for  breach  of  promlso  to  marry,  see  Miller  «.  Hayea,  11  Am. 
Bep.  164  ;  Palmer  v.  Andrews,  7  Wend.  142. 

§637.  [Amended,  1879.]  Frivolous  pleadings  how 
disposed  of.  —  If  a  demurrer,  answer  or  reply  is  frivol-, 
ous,  the  party  prejudiced  thereby,  upon  a  previous 
notice  lo  tne  adverse  party,  of  not  less  than  five  days. 
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may  applj  to  the  ooart  or  to  a  Jadge  of  the  court  for 
Judgment  thereupon,  and  judgment  maybe  gfivenac- 
oordingl7.(l)  If  the  application  is  denied,  an  appeal 
cannot  be  taken  from  tlie  determination,  and  the  denial 
of  the  application  does  not  prejudice  any  of  the  Hub* 
sequent  proceedings  of  either  party.  Costs,  as  upon  a 
motion,  may  be  awarded  upon  an  application  pursuant 
to  this  section. (2) 

(1)  Go.  Proc.i  M7.  Strong  v.  Spronl,  A3  N.  T.  497;  Alutual  Gas- 
Ilght  Go.  V  Mayor,  49  How.  227 1  FeUretoh  p. McKay.  47  N.  Y.  426 ;  Way- 
land  o.  Tysen  46  Id.  281 ;  Thompson  «.  £rt«  By.  Co. .  Id.  281 ;  Claflln 
*.  Jaroslaaakl,  04  Barb.  468;  Gommonwealth  Bank  r.  Pryor,  11 
Aob.  21.  S.  2Z7;  Samnels  v.  Eveoinf  Mall  Ads.  .  62  N.  Y.  ^6:  Perkins  «. 
8qnl«>r.  1  T.  AC.  620;  Faber  «.  DTtasiiey,  11  Abb.  N.  S.  am;  Kayc. 
VuitUker,  44  N.  Y.  565;  Orlffln  v.  Todd,  48  How.  16;  Exc^U>lor  Bank 
«.  Cani;)ben,  4  T.  A  0.  549;  Fellows  v.  Mailer.  38  N.  Y.  Supr.  V/J ;  Kaln 
«.  Dtckel,  46  How.  208;  Bice  «.  Ehele,  56  N.  Y.  518;  Munzor  «. 
Bbsnnoo.  61  Id.  251;  and  seo  notes  to  Walt*a  and  Voorhles*  Codes. 
(3)  New. 

§  638.  Sham  defenoea  to  be  striokem  oat.  —  A  sbam 

answer  or  a  sham  defence  may  be  stricken  out  by  the 

court,  upon  motion,  and  upon  such  terms  as  the  court 

deems  just. 

Id. .  f  152.  amM.  People  v.  MeOmber.  18 N.  T.  820:  Wayland  v.  Tyseo 
46  Id.  281 ;  Thompson  v.  Brie  Ballway  Co. ,  Id.  471 ;  Claflln  «.  JaroHlauBkr. 
61  Barb.  463;  Commonwealth  Bank  v.  Pryor,  11  Abb.  N.  8.  227;  and  sec 
casM  In  noto  to  prior  section. 

g  639.  Material  ▼aziances ;  how  provided  for.  —  A 
variance,  between  an  allegation  in  a  pleading  and  the 
proof,  is  not  material,  unless  it  has  actually  misled  the 
adverse  party,  to  his  prejudice,  in  maintaining  his  ac- 
tion or  defence,  upon  the  merits.  If  a  party  iiisists  that 
he  has  been  misled,  that  fact,  and  the  particulars  in 
which  he  has  been  misled,  must  be  proved  to  the  satis- 
faction  of  the  court.  Thereupon  the  court  may,  in  its 
discretion,  order  the  pleading  to  be  amended,  upon  such 
terms  as  it  deems  just. 

Id.  J  169.  Thomas  f.  Austin,  4  Barb.  372;  N.  Y.  Cent.  In^.  C«^.  v. 
Nat.  Prot.  Ins.  Co.,  20  Id.  473;  Croeble  v.  Leary,  6Bosw.  312;  Johnson 
V.  Mcintosh,  31  Barb.  267;  Pali^c  v.  Wlllett,  38  N.  Y.  28;  Wright  o.  De- 
lafleld.  29  Id.  266;  Vowler  r.  Martin,  I  T.  &  C.  SH;  Lass  v.  Wetmorp,  1 
Sweeney,  209:  Knapp  v.  Roche,  37  N.  Y.  Supr.  395;  Hanck  v.  Craighead, 
4  Hnn,  561;  SnssdorflTr.  Schmidt,  65  N.  Y.  319;  Boynton  v.  Boynton,43 
How.  360;  Oayes  v.  Hooker,  4  Hun,  231 ;  Beard  v.  Yates.  6  T.  A  C.  76; 
BeQraw  «.  Bimore,  50  N.  Y.  1;  Beach  v.  Kacer,  3  Hnn,  610;  Boas» 
Mather,  61 N.  Y.  106.    See  notes  to  Walt's  and  voorhles*  Codes. 

g  540.  Immaterial  varianoet)  how  provided  for. — 

Where  the  variance  is  not  material,  as  prescribed  in  the 
last  section,  the  court  may  direct  the  fact  to  be  found 
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according  to  the  evidenoe,  or  may  order  an  ImmediAie 
amendment,  without  costs. 
Co.  Proc.ino. 

§641.  What  to  be  deemed  a  failmre  of  prooL  — 
Where,  however,  the  allegation  to  which  the  proof  is 
directed,  is  unproved,  not  in  some  particular  or  par- 
ticulars only,  but  in  its  entire  scope  and  meaning,  it  is 
not  a  case  of  variance,  within  the  last  two  sections,  bat 
a  failure  of  proof. 

Id.,  f  171.  Kelsey  v.  Western.  2  K.  T.  600;  Fay  «.  Orlmstewl, 
10  Barb.  821 ;  CaUln  v.  Oanter.  II  K.  T.  366;  Gaaher  o.  Adams,  2E>  Barb. 
441;  Manicev.  Brady.  lA  Abb.  173;  Beard  «.  Tat«8,  5rr.  ft  C.  76;  s.  c. 
3  Huo,  466;  Walter  v.  Bennett,  16  M.  T.  290:  Lewis  v.  Mott.  36  Id.  30»; 
De^Tiawv.  -Elmore, Mid.  1;  Ledwlch  v.  McKim,fi31d.  307;  Oonnanahty 
V.  Nichols,  43  Id.  83;  Ross  v.  Mather,  61  Id.  106;  Dudley  v.  Scranton,  17 
Id.  424. 

§  642.  Amendments  of  oourse.  Within  twenty  days 

after  a  pleading,  or  the  answer  or  demurrer  thereto,  is 

served,  or  at  any  time  before  the  period  for  answering' 

it  expires,  the  pleading  may  be  once  amended  by  party, 

of  course,  without  costs,  and  without  prejudice  to  the 

proceedings  already  had.(l)    But  if  it  is  made  to  appear 

to  the  court,  that  the   pleading  was  amended  for  the 

purpose  of  delay,  and    that  the  adverse    party    will 

thereby  lose  the  benefit  of  a  term,  for  which  the  cause 

is  or  may  be  noticed,  the  amended  pleading  may  be 

stricken  out,  or  the  pleading  may  be  restored  to  its 

original  form,  and  such  terms  imposed  as  the  court 

deems  just.(2) 

Id.,  part  of  f  173,  remodelled.  (1)  Toomey  v.  Andrews,  48 
How.  333;  Robertson  v.  Bannett,  1  Abb.  N.  0.  476;  Brown  v.  Leigh.  49 
N.  Y.  78;  s.tJ.,  12  Abb.  N.  8.  193;  Stllwellr.  Kelly, 37  N.  T.  8upr.  4^7; 
Mailer  v.  Earle,  Id.  383;  and  see  note  to  Voorhles*  Code,  1 172.  (d)  Al- 
len V.  Oompton,  6  How.  261;  Yanderblltv.  Bleecker.  4  Abb.  389;  Tbomp- 
sonv.  Hlnford,  11  How.  273;  Grlfl^n  v.  Cohen,  8  Id.  452;  Spencer  v. 
Tooker.  12  Abb.  863 ;  Snyder  o.  White,  6  How.  321 ;  George  v.  MoAvoy, 
Id.  300;  KeUy  v.  Downing,  42  N.  Y.  71. 

§  643.  Amended  pleading  to  be  served ;    answer 

thereto.  —  Where  a  pleading  is  amended,  as  prescribed 

in  the  last  section,  a  copy  thereof  must  be  nerved  upon 

the  attorney  for  the  adverse  party.    A  failure  to  demur 

to,  or  answer    the  amended  pleading,  within  twenty 

days  thereafter,  has  the  same  effect  as  a  like  failure  to 

demur  to,  or  answer  the  original  pleading. 

Id.,  part  of  I  ITS,  and  of  f  146.  Low  v.  Graydon,  14  Abb.  444t 
People  V.  Woods,  3  Sandf.  603. 
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g  644.  [Amendod,  1877.]  SnpiOaiiMntal  plMdiap. 

-^XJpon  tne  application  of  either  party,  the  court  may, 
and»  in  a  proper  case,  must,  upon  such  terms  aeare  jast, 
permit  him  to  make  a  supplemental  complaint,  answer 
or  reply,  alleging  material  facts  which  occurred  after 
his  former  pleading,  or  of  which  he  was  ignorant  when 
it  was  made ;  including  the  judgment  or  decree  of  a 
competent  court,  rendered  after  the  commencement  of 
the  action,  determining  the  matters  in  oontroversy,  or  a 
pari  thereof.  The  party  may  apply  for  leave  to  make 
a  supplemental  pleading,  either  in  addition  to,  or 
in  place  of,  the  former  pleading.  In  the  former  event, 
if  the  application  is  granted,  a  provisional  remedy,  or 
otlier  proceeding  alr^wLy  taken  in  the  action.  Is  not  af- 
fSected  by  the  supplemental  pleading ;  but  the  right  of 
the  adverse  party  to  have  !t  vacated  or  set  aside,  de- 
pends upon  the  case  presented  by  the  original  and  sup- 
plemental pleadings. 

Oo.  Proc ,  1 177,  «m*d.  TlAinr  «•  Bowennan.  5  T.  ft  0.  100 :  s.  o. ,  S 
Hnn.643:  Loher  v.  Fargo,  1  UL  312;  Stewart  v.  James,  88  N.  t.  8upr. 
SH:  ItQlier  «.  Earle.  37  Id.  888;  Boetwlok  «.  Menck,  4  Daly,  88;  Lyon  «. 
XHtt,42  How.  U5;  8.  c.  11  Abb.  N.  8.  853 :  84  N.  T.  Supr.  81 ;  Medbnrr 
«.  8wan^  N.  Y.  »0;  HolToke  v.  Adams.  69  id.  233 :  Haddow  v.  Lnndy. 
Id.  S30:  Beach  v.  Be>-nolds,fl3  Id.  1-7;  Corbln  «.  Knapp.A  Hun,  197: 
BftMnaon  «.  Brisbane,  7  id.  180;  Wilson  v.  Lawrence,  8  Id.  M3. 

%  646.  [Amended,  1877.]  Motion  to  strike  out  Ixrel- 
•vanty  eta,  matter.  —  IrrelevantXl)  redundantX2)  or  scan- 
daloaB(8)  matter,  contained  in  a  pleading,  may  be  stricken 
out,  npon  the  motion  of  a  person  aggrieved  thereby. 
Where  scandalous  matter  is  thus  stricken  out,  the  at 
tomej  whose  name  is  subscribed  to  the  pleading  mav 
be  directed  to  pay  the  costs  of  the  motion,  and  his  fail- 
ure to  pay  them  may  be  punished  as  a  contempt  of  the 
court.  (4) 

Id.,  1 160.  am'd.  (1)  Fettretch  «.  McKaj,  47  N.  T.  426 ;  Brign  «.  Ber 
|ro«  &  Id.  162:  Tbompson  V.  Erie  Bailway  Oo.,49  id.  468;  Strong «. 
iproiil,fi3ld.  497;  Town  o.  N.  T.,etc.,R.  IL  Co., 8  Hnn,S6l;  Uolfen 
bsekv.  Clow,  91d.  292;  Smlthv.  Trafton.8  Bob.  709.  (3)  Bowman  v. 
Sheldon,  5  Sandf.  660 ;  BrocUeman  v.  Brandt,  10  Abb.  141 ;  Post  r.  Harris. 
12ld.  44A;  Benedicts.  SeTmonr.  A  How.  303.  (8)  Musstna  «.  Clark.  17 
Abb.  188;  Opdjrke  v.  Marble,  18  Id.  266, 378;  Bowman  «.  Sheldon,  A  Sandf. 
6MI:  Can>enter  v.  West.  6  How.  A3  Land  see  notes  to  Yoorhles*  and  Wait's 
Oodca.    <4)  McYey  v,  OantweU.  8  Hun,  522. 

§  646.  [Amended,  1877.]  Indefinite  or  wioertain  al- 
legations. —  Where  one  or  more  denials  or  allegations, 
eontained  in  a  pleading,  are  so  indefinite  or  uncertain 
that  the  predse  meaning  or  application  thereof  is  not 
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apparent,  the  oonrt  may  reqaire  the  pleading  to  be  made 

definite  and  certain*  by  amendment. 

Go.  Proc.part  off  IM,ainU   TUUm  v.Beacber.M  K.  T.m;  T^t- 
tretch  V.  McKay.  47  M.  426;  HiUe  v.  Omaba  Nat.  Bank,  49  Id.  696 
Jonet  V.  Norwood,  V  N.  T.  Sopr.  37^    See  elaborate  note  to  Toorhtoe 
Oode,|160. 

g  647.  [Repealed  in  1877.J 
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CHAPTER  VIL 

GENERAL   PROVISIONAL    REMEDIES   IN    AN 

ACTION. 
TITLE     L  —  Arrrst,  prnding  the  action*  akd  pro- 

CRBDIKOB  THERSUFON. 

TTTLB    XL  —  Injunction. 

TITLE  in.  —  Attachment  OF  FROPBRTT. 

TITLE  lY.  —  Other  provisional  bbuxdibb  ;  oenb« 

BAI«  AND  MISCBLLANB0U8  PROYIBIONa. 

TITLE  L 

Arr^&t,  pending  the  action,  and  proee&dings  thereupon, 

iBnobB  l..CMe«  where  an  order  of  arreti  maj  be  granted,  aiyl  peraons 
lUble  to  arrest. 
S.  Granting,  executing,  and  vacaUng  or  modifying  the  order  of 


S.  Dlichaiiing  the  defendant  upon  hall  or  deposit ;  Jnrlsdlotloa 

of  the  ball  and  disposition  of  the  deposit. 
4.  Charging  and  discharging  ball. 

ARTICLE  FIRST. 

OAflOBS  WHERE  AN  ORDER  OF  ARREST  MAT  BE  GRANTED, 
AND  PERSONS  LIABLE  TO  ARREST. 

flaa   SIS.  No  person  to  be  arrested  In  civil  proceedings,  wlthoat  a  stat- 

ntorr  prorlston.    Ne  exeat  abolished. 
M9l  "When  the  right  to  arrest  depends  npon  the  nature  of  the 

action. 
MO.  When  the  right  to  arrest  depends  partly  npon  extrinsic  fhota. 
SftI    Orrler.  when  and  where  granted ;  when  of  right,  and  when 

discretionary. 
MI.  Torpign  Judgment  not  to  affect  right  to  arrest. 
ASS.  Woman  not  to  be  arrested,  except,  etc. 
AM.  Idiot,  lunatic,  or  Infant  under  fourteen.  If  arrested,  to  he  dla- 

eharged. 
SH.  Person  rood  In  a  reprcsentatWe  capadtj*  not  to  be  arreated. 

g  648.  [Amended,  1877.1  No  person  to  be  exrested 
tax  <3lTil  proceedinifBi  without  a  statutory  provision. 
W*  «xeet  aboUshed.— A  person  shall  not  be  arrested 

1  Q 
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in  a  civil  action  or  special  proceeding,  except  as  pre- 
Bcribed  by  statute.(l)  The  writ  of  no  exeat  is  hereby 
abolislied.(2) 

SubsUtnte  for  Co.  Proc.l  178.  (t)  G«^«l«i^  "v  ^i""' \J:  ?J?,;^'' 
Peopkr.  Clark.  45  How.  12;  People  p.  Twt^^d  5  Hun  3^2:  Smith  r. 
Mevera.l  T.  &  C.  665;  A'lr[.iuce  v.  Lagrave  59  N.  Y.  »«? /.^f^erc. 
Rohlilns  47  How  415;  Thomp.  Pro.  Rem.  10.  Ci)  See  6  Alb.  I*.  J. 
ai5-    BrowL  I  rT'AlkenJ^^^^  VUdero  r.  Viadero.  7  Id.  .^13;  For- 

SsU-  KrreA.  10  BirL:  15.  S^  Wall's  Practice.  27'i;  Thomp.  Pro. 
Rum.  567. 

fci  649.  [Amended,  1877.1  When  the  right  to  arrest 
depends  upon  the  nature  of  the  action.—  .)  defendant 
may  be  arrested  in  an  action,  as  prescribed  in  this  title, 
where  tlie  action  is  brought  for  either  of  the  following 

causes  :(1) 
1.  To  recover  a  fine  or  penalty.  ,  .    . 

2  To  recover  ci amazes  for  a  personal  iniury  u2>  an  injury  to 
property,  including  the  wronjjtul  taking,  detention  or  coiiver- 
fiion  of  personal  property  ;(;i)  breach  of  a  pruniist^  to  marry  ;(4) 
misconduct  or  neglect  in  ofHceaS)  or  in  a  profcssionul  employ- 
ment ;(•))  fraud;  or  deceit  (7)  But  this  subdivision  dc^i-s  not 
apph-  to  a  claim  for  damages  in  an  action  to  recover  a  eliattel. 

3  To  recover  money,  funds,  credits,  or  property,  held  or 
owned  by  the  State,  or  held,  or  owned,  onlcially  or  otherwise, 
for  or  in  behalf  of  a  public  or  governmental  interest,  by  a  nm, 
nicinal  or  other  public  corporation,  board,  ofTlcer,  custodian- 
agency,  or  agent,  of  the  State  or  of  a  city,  county,  town,  vil- 
lage or  other  division,  subdivision,  department,  or  portion  of 
the  State,  which  the  defendant  has,  without  right,  obLanied* 
received  converted,  or  disposed  of  ;  or  to  recover  daniag^es  for 
go  obtaining,  receiving,  paying,  converting,  or  disposing  of  Uie 
same,  (a)  ^      ,  .  .        ^      , 

4.  [Added,  1879.]  In  an  action  upon  contract,  ex- 
press or  implied,  other  than  a  promise  to  marry,  where  it  i» 
alleged  in  the  complaint  that  the  defendant  wa.s  guilty  of  a 
fraud  in  contracting  or  incurring  the  liability.  Where  sucn 
an  allegation  is  made,  the  plaintiff  cannot  recover  uule^  ho 
proves  the  fraud  ;  and  a  judgment  for  the  defendant  is  not  a 
bar  to  a  new  action  to  recover  upon  the  contract  only.  ♦ 

Co  Proc.,1179.  amM.  For  deflDUloos  Bee  ••Temporary  Act,"  po«t. 
(1)  Elwool  V  6ardner,  45  N.  Y.  319;  Rockfon  etc.  «-•  Boo^ly^  56  Id. 
Si;  Gooduler.  Finn.  4  T.  AC.  432:  Tuffey  r.  >* H" V;";  \  ^  SiiVw 
OoveruT'.  Pavn.  .^2  Barb.  83;  Lambert  P.  Snow.2  Hilt.  5Ul;  Smltb  n. 
Knapu.SON.  V/5SI;  Clattln  r.  Frank.  8  Abb.  412;  Townseud  v.  BoK»ri, 
11  Id  355;  Coman  v.  Allen.  21  How.  I H.  Order  dlscret  auary :  h.n'<^J: 
irbocfeerLlfe  Ins.  Co.  r.  Ecch^Hlne,  42  How.  201;  «.  c.  "  A»J,t>-  N.  S  9; 
Davis  V.  Scott.  15  Abb.  127.  (*1)  See^  PO«t  "  Toini>oran'  Act/:  »  2  sul^L 
8.  for  dertnltlon  of  libel.  Brit  ton  v.  Richards  13  Abb.  N.  S.  258;  Blakelej 
J.  Buchanan.  44  How.  97  ;  Knickerbocker  Life  Inii.  Co.  t?.  EccleslnM 
Abb.  N.  S.  9;  affirmed.  Hid.  3<5:  8.  c,  42  How.  201.  Seduction:  Del- 
iraater  v.  Rustsoll,  4  How.  23*.  Crlm.  Con,:  Straoss  r.  BchwanwaK 
Sen  4  Bosw.  627;  Taylor  r.  North.  3  t!ode  K.  9:  and  ice  Mcintosh  w. 
McIntoRh,  12  How.  2^9.  False  Imprisonment:  Grodon  i;.  Uphani,  4  K. 
D.  Smith.  9 -Von  Latham  v.  Rowan,  17  Abb.  338.  Aaaault  and  t>attery 

*  Sec  ante,  p.  ili. 
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0«ri«r.  Scott,  1»  Abb.  127.  (8)  Brnsli  v.  Monen,  12  Abb.  242:  Grl0» 
voMr.  Sweet,  49  How.  171;  Goldsmith  v.  Jones,  43  td.  415;  Kobblnt 
r.  Selthel.  30  Id.  366*  Chappell  «.  Skinner,  6  Id.  338.  (4)  Shlef ». 
Tnpper.  3  Code  S.  23.  (S)  Crook  v.  Jewett,  12  How.  19;  Peel  v.  Elliott, 
MM.  481.  (6)  Smedes  «.  BImendorf, 3  Johns.  185;  Tate*  v.  Blodgett, 
8  How.  Zi8;  Stage  v.  Steyens,  1  Denio,  267.  (7)  Fraud  and  deceit: 
WoodratTv.  Valentine,  19  Abb.  93;  Sherman  v.  Brantley,  7  Robt.  55; 
Qoodale  v.  linn,  4  T.  ft  G.  432:  Toffcy  v.  Williams.  5  Id.  294:  Sherman 
*.  Smith,  42  How.  198;  Hatha  waj'  r.  Johnson.  55  N.  Y.  93:  El  wood  «. 
Gardner,  45  Id.  349;  Kern  v.  Rachow,  34  H.  Y.  Supr.  239;  Wheeler  v. 
Frencbe,.13  M.  63;  Claflln  v.  Frank,  8  Abb.  412;  Blrchell  v,  Straa8,28 
Barb.  298.     (8)  Peel  v.  £llloti,  16  How.  485;  s.  c,2d  Barb.  200. 

§  660.  [Amended,  1877,  ch.  416  and  422.]  When 
the  light  to  arrest  depends  partly  upon  extrinsio 
fttcts.-^  A  defendant  may  also  be  arrested  as  prescribed 
In  this  title,  m  either  of  the  following  cases : 

1.  In  an  action  to  recover  a  chattel,  where  the  chat- 
tel, or  a  part  thereof,  has  been  concealed,  removed,  or 
disposed  of,  so  that  it  cannot  be  found  or  taken  by  the 
sheriff,  and  with  intent  that  it  should  not  be  so  found 
or  taken,  or  to  deprive  the  plaintiff  of  the  benefit 
thereof.(l) 

2.  [Amended,  1879.]  In  an  action  npon  contract,  ex- 
preae  or  implied,  other  than  a  promise  to  marry X^) 
where  the  defendant  has,  since  the  making  of  the  con- 
tract, or  in  contemplation  of  making  the  same,  re-  • 
moved  or  disposed  of  his  property,  with  intent  to 
defraad  his  cieditors,  or  is  about  to  remove  or  dispose 
of  the  same,  with  like  intent.  (3)* 

8.  In  an  action  to  recover  for  money  received,  or  to 
Kcover  property,  or  damages  for  the  conversion  or  mis- 
application of  property,  where  the  money  was  received, 
or  the  property  was  embezzled,  or  fraudulently  misap- 
plied, by  a  public  officer,  or  by  an  attorney,  solicitor  or 
eooneellor,  or  by  an  officer  or  agent  of  a  corporation  or 
banking  association,  in  the  course  of  his  employment, 
or  by  a  factor,  agent,  broker  or  other  person  in  a  fidu- 
dary  capacity.  But  this  subdivision  does  not  apply  to 
an  action  to  recover  a  chattel.(4) 

4.  In  an  action  wherein  the  jnd^ent  demanded  re- 
quires the  performance  of  an  act,  tne  neglect  or  refusal 
to  perform  which  would  be  punishable  by  the  court  as 
a  contempt,  where  the  defendant  is  not  a  resident  of 
the  State,  or,  being  a  resident,  is  about  to  depart  there- 
from, hy  reason  of  which  non-residence  or  departure 
there  ie  danger  that  a  judgment  or  an  order  requiring 

•  See  ant«.  p.  111. 
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the  performance  of  the  act  will  be  rendered  ineffec 

ual.(5) 

Substltntf  for  part  of  1 179.  Co.  Proo.  (1)  Seymoar  v.  YanCareD, 
How.  94;  Chappell  v.  Skinner,  6  Id.  338;  BoberU  v.  Randcll,  5  id.  SX 
Pikev.  Lent,  4.8andr.  630;  Malvey  v.  Davison,  8  How.  Ill;  Wataon  i 
McGulre.  33  Id.  S7 ;  Tracey  v.  Lcland, 2  Sandf. 729 :  Elston  v.  Potter, 9  Bo«i 
636 ;  Muller  v.  Perrln.  M  Abb.  N.  S.  99.  (2)  Reld  v.  Martin.  4  Han,  S9 
Hathaway  v.  Johnson,  65  N.  T.  93:  Sherman  v.  Smith.  42  How.  19 
Hallv.  Naylor,  6  Duer.71.;  18  N.  Y.  MS:  Nichols  v.  Plnuer.  Id.  2» 
Manning  v.  Soils,  60  Barb.  234;  Wllmerdln?  v,  Moonev,  n  Abb.  2& 
Marsh  V.  ralker.  40  N.  T.  662:  Brown  v.  Ash  bough.  40  How.  226;  Cla 
V.  Ilankln,  46  Barb.  670:  Wannemscher  v.  DaTls,  2  Swccnj'.  373 ;  Met 
V.  Bann,32N.  T.  376;  Chester  v.  Oomstock.  40  Id.  675;  and  see  Wall 
Pr.  634:  Voorhles'  Code,  {  179.  note.  (3)  Kern  v.  Rachow.  34  N.  ^ 
Bupr.  239;  Isaacs  r.  Qorhiim.  1  Hilt.  460;  CaldwelPs  Case,  36  Barb.  44 
1.  c.  13  Abb.  406;  Pacific  Mut.  Ins.  Co.  v.  MachaJo.  16  id.  461  :  Phllli 
V.  Benedict,  12  Abb.  866:  Courier  v.  McNamara^  How.  266;  McBntt 
Hlrsch-  4  Abb.  441.  (4)  Prouty  «.  Swia,  61  N.  Y.  6»4;  Roberts  v.  Pn 
ser,  63  Id.  260:  German  Bonk  v.  Edwards,  Id.  641 ;  Buchanan,  etc.. 
Woodman.  4  T.  AC.  193:  Ktoll  v.  King.  8  How.  298;  Morange  v.  wil 
Ton.  6  IIuD,  629 ;  Farmers*  Bank  v.  Spragne,  62  N.  Y.  606 ;  Lambertson 
Yon  Boskerck,49  How.  266.  (5)  Forrest  r.  Forrest,  10  Barb.  48;  a.  < 
6  How.  126:  Bushnell  v.  Bnshnell,  16  Barb.  399;  Cowdln  v.  Cram,  3  Bdi 
i^h.  231 ;  Glcason  v.  Blsby.  Clark,  661 ;  Yiadero  v.  Yladero,  7  Han.  SU. 

§  661.  rAmended,  1877,  oh.  416  and  422.]     Ord4 

when  and  where  granted ;  when  of  right,  and  -wh* 

discretionary.  —  In  a  case  specified  in  subdivision  foart 

of  the  last  section,  the  order  of  arrest  can  be  grants 

•  only  by  the  court;  is  always  in  its  discretion  ;  and  ma 

be  granted  or  served,  either  before  or  after  final  j  ad| 

ment,  unless  an  appeal  from  the  judgment  is  pending 

upon  which  security  has  been  g^ven,  sufficient  to  sta 

the  execution  thereof.  (1)    In  either  of  the  other  cas4 

specified  in  the  last  two  sections,  the  order  cannot  I 

served  after  final  judgment;  but  it   maybe  grante( 

where  a  proper  case  therefor  is  presented,  at  any  tin: 

before  final  judgment.(2) 

New.  (1)  Bushnell  V.  Bushnell, 7  How.  399;  Danhamv.  Jackaon, 
Paige,  629;  Forrest  r.  Forrest,  in  Barb.  64;  Yladero  v.  Yladero,  7  Ha 
313.  (9)  Union  Bankr.  Mott.  16  How.  626;  t.  c,  8  Abb.  160;  afflrme 
17  How.  363;  Davis  v.  Scott,  16  Abb.  127;  Lapeons  v.  Hart,  9  How.  U 

%  662.  Foreign  Judgment  not  to  a£fect  right  to  aires 

—  The  recovery  of  j  udgment  in  a  court,  not  of  the  State 

for  the  same  cause  of  action ;  or,  where  the  action  i 

founded  upon  fraud  or  deceit,  for  the  price  or  Yalue  c 

the  property  obtained  thereby  ;  does  not  affect  the  ri^fa 

of  the  plaintiff  to  arrest  the  defendant,  as  prescribed  1 

this  title. 

New.  Settles  question  considered  In  Warner  «.  De  Bann,  1  X.  I 
0mlth.36I;  Arthurton  v.  Dalley.90  How.  Pr.  SIl;  Goodrich  v.  Donta 
17  Barb.  644 ;  Mallory  r.  Leach,  23  How.  Pr.  607 ;  Qoodale  v.  Finn.  4 1 
fta4Sl;  i.cSHan.  161. 


d  by  Google 


r 


197  ABREST  AND  6AIU        §§663-666 

g  663.  [Amended,  1877.]  Woman  not  to  be  arrested, 
eaccept,  etc  —  A  woman  cannot  be  arrested,  as  prescribed 
in  this  title,  except  in  a  case  where  the  order  can  be 
graoted  only  hj  the  court ;  or  where  it  appears,  that  the 
action  is  to  recover  damages  for  a  wilfal  injarj  to  per- 
son, character,  or  property. 

I«Bt  senteaee  of  Go.  Proc. ,  1 179.  Dancan  v.  Kat«n,  6  Han.  I ;  Northern 
BalHraj  Go. «.  Garpentler.S  Abb.  399;  Anonymoaa,  1  Duer,613;  W1ieel«r 
9.  Hart  well.  4  Boflw.  «84 ;  Schaiw  «.  Putactier,  16  Abb.  353;  8.  c,  25  How. 
483;  Baldwin  o.  Kfmmel,  1«  Abb.  303;  Tracey  v.  Leland.2  Sandf.  729 1 
Kerflte  «.  NeTllle,  22  How.  MO ;  and  see  Hovoy  v.  Starr,  42  Barb.  435. 

§  664.  [Amended,  1877.]  Idiot,  limatio,  or  Infant 
under  Iborteen,  if  axrested,  to  be  discharged.  —  A  In- 
natie,  an  idiot,  or  an  infant  under  the  age  of  foarteen 
years,  if  arrested,  may  be  discharged  from  arrest,  as  a 
privileged  person,  in  the  discretion  of  the  coart.  The 
application  for  his  discharge  may  be  made,  in  his  behalf, 
1^  a  relative,  or  by  any  other  person  whom  the  court  or 
Judge  permits  to  represent  him,  for  the  purpose. 

Hew. 
I  666.  Person  sued  in  a  representative  oapaoity, 
to  be  arrested. —  A  person  prosecuted  in  a  repre- 
sentative capacity,  as  heir,  executor,  administrator,  lega- 
tee, devisee,  next  of  kin,  assignee,  or  trustee,  cannot  be 
arrested,  as  prescribed  in  this  title,  except  for  his  per- 
sonal act. 

Modelled  upon  2  B.  &  344,  f  9  (2  Edm.  8M).  See  Nat.  Bank-e.  Tempto, 
m  How.  482-136 ;  s.  0. ,  2  Sweeney,  361. 

ARTICLE  SECOND. 
enAHTiNG,  sxscTrriNa,  and  yacatino  or  hodivting 

THB  OBDER  OF  ABRBBT. 

Sml  096.  Order  required  for  arrest ;  how  granted. 
867.  Proof  necessary  to  procure  order. 

668.  When  order  may  be  granted ;  efl^ct  of  complaint  mbMqufl&tly 
made. 

659.  Security,  upon  order  of  arrest  mode  by  a  Judge. 

660.  Id. ;  upon  order  of  arrest  granted  by  the  court. 

661.  Contents  of  the  order ;  to  whom  directed;  when  to  bo  ezo- 

cnted. 
66EL  Copies  of  papers  to  be  delivered  to  defendant;  origtautli  to  bo 

filed. 
660.  Arrest;  bow  made. 
664.  General  provision  as  to  privilege  from  arreat;  diichaiBO  of 

pdTil^ed  person. 
666.  PrlTllege  of  officers  of  courts. 

666.  Defendant  arrested  to  have  twenty  days  to  answer. 

667.  When  appUeation  to  be  made  to  vacate  order  of  arrest,  ete. 
66a.  How  anci  to  whom  application  must  be  made ;  oppoams  U  of 

new  proofk.  ^        . 

872.  Saperaedeas,  unless  defendant  Is  charged  in  execution,  eto. 
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§  666.  [Amended,  1877.1  Order  required  for  axreai 
how  granted. — An  order  for  the  arrest  of  the  defen 
ant,  except  as  otherwise  prescribed  in  section  five  ha 
dred  and  fif  tj  one  of  this  act,  must  be  obtained  from 
judge  of  the  court  in  which  the  action  is  brought,  < 
from  any  county  judge. 

Go.  Proc,|180.  8eelf606ftnd  63S,  post;  K«iin«ly  v.  Slnim<ma,4 
A  C.  62;  t.  c.  1  Han.  603;  Webber  o.  B^,9  Alb.  L  J.  37«;  SeyiM 
V.  Mercer,  13  How.  AM;  OenkUn  v.  Datcher,  A  Id.  SM. 

g  667.  [Amended,  1879.]  Proof  necessary  to  pr 
cure  order.  —  The  order  may  be  g:ranted,  iu  a  cai 
specified  in  section  five  hundred'  and  forty-nine  of  this  a^ 
-where  it  appeant  by  the  alfidavit  of  the  plaintiff  or  any  oth 
person,  that  a  sumcient  cause  of  action  exists  against  the  d 
lendant,  as  prescribed  in  tliat  section.  It  may  be  granted.  In 
case  specified  in  section  five  hundred  and  fifty  of  tnia  act.  up< 
the  like  proof  that  a  suflicient  cause  of  action  exists  agaui 
the  defendant,  as  prescribed  in  that  section,  and  of  the  oth 
matters,  extrinsic  to  the  cause  of  action,  .sfjecifled  In  that  sc 
tion.  The  affidavit  may  also  contain  any  statement,  tendifig 
determine  the  amount  of  bail  to  be  required. 

Id.,  1 181,  with  modlflcatlont.  Palmer  v.  Hnasey.  69  N.  T.  647 :  Wld 
V.  HArmon,  21  How.  462;  s.  c,  12  Abb.  476;  Crandall  v.  Bryan,  19  Ho^ 
48;  WbiUock  V.  Both,  10  B«rb.  78;  Satowv.  BeiseDberser.  25  How.  H 
BlAHon  V.  Bmno,  33  Barb.  620 ;  s.  c,  12  How.  112;  Brooklyn  Dally  Unl 
V.  Hay  ward,  11  Abb.  N.  S.  236;  Buchanan  Farm  Oil  Co.  «.  Woodmaa 
T.  ft  C.  1«3;  a.  o.,  I  Han,  639 ;  Muller  v.  Perrln,  14  Abb.  N.  8.  9ft. 

^  668.  [Amended,  1879.J  When  order  may  I 
granted  j    effect  of  compUdnt  subsequently  made. - 

Subject  to  the  provisions  of  the  last  preceding  article,  the  ord( 
mav  be  granted  at  any  time,  after  the  commencement  of  tl 
action.  It  may  also  be  grantcMl,  to  accomoany  the  summon 
But  at  any  time  after  the  filing  or  service  or  the  complaint.  U 
order  of  arrest  must  be  vacated  on  motion,  if  the  compiah 
fails  to  set  forth  a  sufficient  cause  of  action,  as  required  by  tl 
last  section. 

Id. ,  I I8S.  Donaher  •.  Meyer,  1  Oode  B.  87 ;  Mott  v.  Union  Bank^  1 
T.  18:  Sherlock  «.  Sherlock,  7  Abb.  N.  S.  22;  Kern  v.  Backow,  44Hoi 
443:  Woodward  o.  Stearns,  10  Abb.  N.  S.  396. 

^669.  [Amended,  1879J  Security  upon  order  o 
arrest  made  by  Judge. —  Except  where  the  action  i 
brought  for  a  cause  specified  in  subdivision  third  of  sectio 
five  hundred  and  fortv-nine  of  this  act,  or  in  a  case  where  it  l 
specially  prescribed  by  law  that  security  may  be  dispense* 
with,  or  tlie  security  to  be  given  is  speciadly  regulated  by  law 
the  judge,  before  he  grants  the  order,  must  require  a  writtei 
undertaking  on  the  part  of  the  plaintiff,  with  two  suffiden 
sureties,  to  the  effect  that,  if  the  defendant  recovers  judgment 
or  if  it  is  finally  decided  that  the  plaintiff  was  not  entitled  t< 
the  order  of  arrest,  the  nlaintilT  will  pay  all  costs  which  maj 
be  awarded  to  the  defonaant,  and  all  damages  which  he  maj 
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. kl^reasonof  the  arrest,  not  exceeding  the  sum  spedfled 

in  the  undertaJdng,  which  must  be  at  least  equal  to  one-tenth 
of  the  amount  of  bail  required  by  the  order,  and  not  less  than 
two  hundred  and  fifty  dollars. 

Oa.  Proc.  part  of  1 182.  TBDnenbcnm  «.  Crtotalsr,  A  Daly.  141 :  Moses 
V.  Waierbnry,  etc.  37  N.  T.  Bupr.  aiR:  Newell  v.  Doran.  21  How.  427; 
(tonztcr  v.  MeNamatB,  9  Id.  2M ;  Rlchanlson  v.  Craig.  1  Daer.  66«. 

§  660.  Id. ;  upon  order  of  arreit  granted  by  the 
oonrt.  —  Where  the  order  can  be  granted  only  by  the 
eoart.  an  nndertakinf  on  the  part  of  the  plaintiff  may 
be  diepeneed  with.  If  it  ie  required,  its  form,  and  the 
flecnrity  to  be  given  thereupon,  must  be  such  as  the 
oonrt  prescribes. 

Hew.    OoT«n  case  of  a  ne  ezeat 

§  o61.  [Amended,  1877.]  Contents  of  the  order ;  to 
iriiom  directed  {  when  to  be  executed.  —  The  order 
must  be  sobscribed  by  the  plaintiff's  attorney,  and,  ex- 
cept where  it  is  granted  by  the  court,  by  the  judge.  It 
may  be  directed,  either  to  the  sheriff  of  a  particular 
county,  or,  generally,  to  the  sheriff  of  any  county.  It 
must  require  the  sheriff  forthwith  to  arrest  the  defend- 
ant, if  he  is  found  within  his  county  ;  to  hold  him  to 
bail  in  a  specified  sum  ;  and  to  return  the  order,  with 
his  proceedings  thereunder,  as  prescribed  by  law.  The 
plaintiff's  attorney  may,  at  his  option,  by  an  indorse- 
ment upon  the  order,  or,  where  it  was  granted  by  the 
oonrt,  upon  the  copy  thereof,  delivered  to  the  sheriff, 
fix  a  time  within  which  the  defendant  must  be  arrested. 
In.  that  case,  he  cannot  be  arrested  afterwards,  under 
the  same  order. 

Oo.  Proc ,  part  of  |  MS.  am*d.  Continental  Bank  v.  De  Mott,  8  Bosw. 
mtiOUmtv.  Martin,  2  l>eQlo.Uft:  Tracy  «.  Grlffln,  SO  Barb.  70:  s.  c. 
KHttw.SW:  Barker  V.  Cook.  40  Barb.  254;  People  v.  Tweed,  63  N.  T. 

2B. 

§  662.*  [Amended,  1879.J  Copies  of  papers  to  be 
dsAivated  to  defendant ;  originals  to  be  filed.—  The 
order  of  arrest,  or,  where  it  was  granted  by  the  court, 
a  certified  copy  thereof,  subscribed  by  the  plaintiff's 
attorney  ;  and,  in  either  case,  the  papers  upon  which 
the  order  was  granted,  witli  the  undertaking,  if  any ; 
most  be  delivered  to  the  sheriff,  who,  upon  arresting 
the  defendant,  must  deliver  to  him  a  copy  thereof. 
The  papers,  upon  which  the  order  was  granted,  with 
the  undertaking,  if  any,  must  be  filed,  with  the  order 
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of  arrest,  or  a  certified  cop7  thereof,  at  the  time  pre- 

scribed  for  filing  the  same,  in  section  five  hundred  and 

ninety  of  this  act. 

Co.  Proc,{lS4,am*d  by  the  addition  of  the  iMt  eentenoe.  Bank  «. 
Moore,  A  Hnii,fi34;  Vladero  v.  Tladero.  7  Id.  318;  Dent  v.  Watklna,  4» 
Uow.  'J75;  Keeler  v.  Bella,  3  Code  B.  183;  Barker  r.  Gook,  16  Abb.  83; 
a.  c ,  2&  How.  IM;  40  Barb.  2M ;  City  Bank  v.  Lumley,  2S  How.  3»7. 

§  563.  Arrest;  how  made. —  The  sheriff  mast  exe- 
cute the  order  by  arresting  the  defendant,  if  he  is 
found  within  his  county,  and  keeping  him  in  custody, 
until  discharged  by  law. 

Id.,  first  ciause  off  18S.  Tbomp.  Pro.  Rem.  72.  Who  may  make 
arrest:  Boughton  v.  Bmce,  20  Wend.  234:  UuUv.  Tisher, 9  Barb.  17; 
Boot  V.  Warner,  30  N.  T.  1 ;  Slater  «.  Wood,  9  Boaw.  15.  Time  of 
making :  1  Walt's  Pr.  665 ;  Bob  v.  Moflat,  3  Jobns.  267.  Place :  Tbomn. 
Pro.  Rem.  60;  1  Walt's  Pr.  667.  Breaking  doors:  Id.  Mode  of  arreat : 
Id. 

§  564.*  Oeneral  provision  as  to  privilege  from  ar- 
rest j  discharge  of  privileged  person.  —  This  title  does 
not  abridge  or  affect  a  privilege  from  arrest  given  by 
law,  or  a  right  of  action  for  a  breach  thereof.  A  privi- 
lege'd  person  is  entitled  to  be  discharged  from  arrest, 
where  other  provision  is  not  made  therefor  by  law,  by 
the  court,  or  a  judge  thereof  ;  or  by  the  county  judge 
of  the  county,  or  a  judge  of  a  superior  city  court  of  the 
city,  where  the  arrest  was  made.  The  order  must  be 
made,  upon  proof,  by  afi&davit,  of  the  facts  entitling  the 
applicant  to  the  discbarge  ;  and  the  arrest  and  discharge 
are  not  a  bar  to  a  new  arrest,  after  the  privilege  has 
ceased.  The  court  or  judge  may  make  the  order  with 
out  notice,  or  may  require  notice  to  be  given  to  the 
sheriff,  or  to  the  plaintiff,  or  to  both. 

New.  Witnesses:  Mackay  v.  Lewis,  7  Hun.  83;  Farmer  r  Bobblno, 
47  Uow.  416:  Sladev.  Joseph,  &  Daly,  187;  Uardenbrook's  case,  8  Abb. 
4ir> ;  Cole  v.  McClellan,  4  11111,  69 ;  Merrill  v.  George,  23  Uow.  331 ;  Seaver 
V.  Uobin5on.3  Duer.622;  Salblnxer  v.  Adler,  2  Robt.  704.  Memben  of 
leglNlatnre:  Corey  v.  BuBaeII,4  Wend.  204 :  Tbomp.  Pro.  Bern.  72.  Peace 
offlcert):  Hart  *.  Kennedy.  39  Barb.  186;  s.  c,  16  Abb.  290;  Squire's 
cftse.  12  Abb.  38.  Voters:  Weeks  v.  Noxon,  1  Abb.  280;  s.  c,  11  How. 
189;  Bleroev.  Smith.  2  Abb.  411.  Severally:  1  Walt's  Pr.  60I,  et  seq. ; 
Tbomp.  Pro.  Bern.  72. 

§  666.  Privilege  of  offioers  of  courts.  —  An  officer  of 
a  court  of  record,  appointed  or  elected  pursuant  to  law, 
is  privileged  from  arrest,  during  the  actual  sitting,  which 
he  is  required  to  attend,  of  a  term  of  the  court  of  which 
he  is  an  officer,  and  no  longer  ;(1)  but  an  attorney  or 
counsellor  is  not  thus  privileged,  unless  he  is  employed 
in  a  cause,  to  be  heard  at  that  term  .(2) 
2  B.  S.  290.  {86  (2  Edm.  300).  am*d.     (1)  HlU  9.  Lott.  10  How.  3& 
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Ci)  HmnpBrar  v  Cnnuataifi.  S  Wend.  W;  Secor  «.  Bell,  18  Johoa.  02; 
iSorerv.  BtMseI14  Wend.  2bi;  Cole  v.  HcGleUan,  4  Hill.  M;  Petrie  «, 
ritwerafrl.  1  Daly,  401. 

g  666.  Defendant  arrested  to  have  twenty  days  to 
answer.  —  Except  where  an  order  of  arrest  can  be 
granted  only  by  the  coart,  a  defendant,  arrested  before 
answer,  has  twenty  days,  after  the  arrest,  in  which  to 
answer  the  complaint ;  and  judgment  must  be  stayed 
accordingly, 
tatatttated  for  pert  of  Go.  Proe.,  1 18S. 

§  667.  [Amended,  1877.]  When  application  to  be 
made  to  vacate  order  of  arrest,  etc  ^  Except  where  an 
order  of  arrest  can  be  granted  only  by  the  court,  a  de- 
tendant,  arrested  as  prescribed  in  this  title,  may,  at 
any  time  before  final  judgment,  or,  if  he  was  ar- 
rested within  twenty  days  before  final  judgment,  at 
any  time  within  twenty  days  after  the  arrest,  apply 
to  iracate  the  order  of  arrest  ;(1)  or  to  reduce  the 
amount  of  bail ;  or  to  increase  the  security  given  by  the 
plaintifiT;  or  for  one  or  more  of  those  forms  of  relief, 
together,  or  in  the  alternative.  In  a  case  where  the  or- 
der of  arrest  can  be  granted  only  by  the  court,  a  like 
application  may  be  made,  at  any  time  within  twenty 
days  after  the  arrest ;  and  an  application  to  increase  the 
security  given  by  the  plaintiff,  may  be  made  at  any  time 
before  final  j  udgment. 

Id.  (1)  Evans  v.  Holmes,  46  How.  515 ;  Fanner  v.  Robblns,  47  id.4IA; 
Gorier  V.  Griffin,  36  N.  Y.  Supr.  675 ;  TaUman  o.  Whiting,  5  Daly,  585; 
GrtswoM  V.  Sweet.  49  How.  171 :  Hoy  v.  Duncan,  33  N.  Y.  Supr.  555; 
Chambera  v.  Durand.ld.  494;  Wneelerv.  Brady,  4  T.  A  C.  547:  b.  c, 
2  Hon,  347 ;  Pelo  v.  Clukey,  36  How.  179;  Dunaher  v.  Meyer.  I  Code  K. 
87;  Cayuga  Bank  v.  Warfleld,  13  How.  439. 

g  668.  [Amended,  1877.]  How  and  to  whom  motion 
mmt  be  made ;  opposing  it  by  new  proofs.  —  An  appli- 
cation, specified  in  the  last  section,  may  be  founded  onlj 
upon  the  papers  upon  which  the  order  was  granted ;  in 
which  case,  it  must  be  made  to  the  court,  or,  if  the  order 
was  granted  by  a  judge  out  of  court,  to  the  same  judge, 
in  court  or  out  of  court,  and  with  or  without  notice,  as 
he  deems  proper ;  and  the  application  must  be  heard 
upon  those  papers  only.  Or  it  may  be  founded  upon 
proof,  by  affidavit,  on  the  part  of  the  defendant ;  in 
which  case,  it  must  be  made  to  the  court, or,  if  the  order 
granted  by  a  judge,  oat  of  court,  to  any  judge  of 
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the  oonrt,  opon  notice ;  and  it  may  be  opposed  by  new 

proof,  by  affidavit,  on  the  part  of  the  plaintiff,  tending 

to  Bustain  any  ground  of  arrest  recited  in  the  order,  and 

no  other,  onless  the  defendant  relies  apon  a  discharge  in 

bankruptcy, or  upon  a  discharge  or  exoneration, granted 

in  insolvent  proceeding ;  in  which  case,  the  plaintiff 

may  show  any  matter  m  avoidance  thereof,  which  he 

naight  show  upon  the  trial. 

Substitute  for  Go.  Proc .  |  SOft.  LIddeQ  v.  Paton,  7  Hun.  \» ;  Bogen 
V,  McKlhone,  12  Abb.  292;  t.  c.SO  How.  441 ;  Soott  v.  WUllunt,  23  kl. 
Pr.  383 ;  Stelle  «.  Palmer,?  Abb.  Pr.  181;  ChamberB  v.  Darand.  33  N.  T. 
8apr.  494 ;  Hoy  «.  Doncan,  Id.  6SA;  Brans  v.  HoUnea,  46  How.  bU. 

§  669.  [Repealed,  1877.]  . 

§  570.  [Repealed,  1877.] 

^  571.  [Repealed.  1877,] 

§  572.  [Amended,  1877.] 
fendant  is  charged  in  execution,  etc  —  £xcept  in  a  case 
where  an  order  of  arrest  can  be  granted  only  by  the  court, 
if  the  defendant  is  in  actual  custody,  by  virtue  of  an  order 
of  arrest  in  the  action,  and  the  plaintiff  neglects  to  enter 
judgment  in  the  action,  within  one  mouth  after  it  is  in 
his  power  to  do  so ;  or  neglects  to  issue  execution  against 
the  person  of  the  defendant,  within  three  months  after 
the  entry  of  judgment ;  the  defendant  must,  on  his  ap* 
plication,  niade  upon  notice  to  the  plaintiff,  be  dis- 
charged from  custody,  by  the  court  in  which  the  action 
was  commenced,  or  by  a  judge  thereof,  within  the  county 
where  the  defendant  is  in  custody  ;  unless  reasonable 
cause  is  shown  why  the  application  should  not  be 
granted.  A  defendant,  discharged  as  prescribed  in  this 
section,  shall  not  be  arrested,  upon  an  execution  issued 
upon  a  judgment  in  the  action. 

Weill  V.  Jones,  2  Abb.  20;  Hills «. 


Snpemedeas,  unless  de- 


,  part  of  I  288v  amM.  _ 

.  101 :  LIppmann  v.  Petersberger,  18  How.  270 : 


Co.  Proc., 
Lewli,  IS  Id.  fOl :  LIppmann  v.  Petersberger,  18  How.  270 :  s.  c., 9  Abbb 
209;  DeslKles  v.  Cllne.  4  Robt.  645 ;  Carter  v.  Loomis,  2  Abb.  N.  8.  r~ 
Boat  wick  V.  Wlldey,  42  How.  345 ;  s.  c,  34  N.  T.  Sapr.  23. 


ARTICLE  THIRD. 

DIBOHARGma  THB  DEFENDANT  UPON  BAIL  OB  DKP08IT  ; 
JUSTIFICATION  OF  THB  BAIL  AND  DISPOSITION  OF  ', 
DBFOSrr. 

Brno,  673.  Defendant  to  be  dlscharmd  on  ball  or  deposit. 

ft7i.  Wben  deAndani  majr  alsot  to  giro  ball,  ata,  or  bond  i 
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Amu  915.  iriMlerUktiivortbeball;  wliat  to  oonUin. 
S76w  KzftminaUoD  of  peramu  offered  aa  boll. 
917.  niog,  etc,of  popen;  plolnttfTs  ocoepUnoe  or  r^oettOB  of 

Sn.  Notice  of  tiutiaaU)on;iiowiuulBrtaUiif,iroiher  boa  It ftTWk 
579.  QoallflcotJoiis  of  boU. 
fiSO.  JostUlcation  of  bolL 
Adl.  Altowance  of  bolL 

082.  Deposit  of  money  with  rihertfT. 

083.  Payment  of  depcMdt  Into  oonit  bf  flherfft 
6SI.  SabsUtotlnc  bail  for  deposit. 

flHft.  How  depofldt  disposed  of. 

AM.  When  deposit  to  be  paid  to  a  third  pemn. 

ser.  SberifT.  when  liable  as  ball ;  hla  dtochtf  so  finom  UaUUty. 

888.  Proceedings  on  Judgment  against  shertK 

aeo.  Bali  liable  to  sheriff. 

an.  VUlog  papers  ir  bail  not  given. 

%  673.  Defendant  to  be  dbcfaaxged  on  bail  or  do- 
pofllU  —  The  defendant,  at  anj  time  before  he  ie  in  con- 
tempt, where  the  order  can  be  granted  onlj  bj  the 
eoojt,  or,  in  anj  other  case,  at  any  time  before  execn- 
tfon  a^rainst  his  person,  mast  be  discharged  from  arrest, 
either  upon  giving  bail,  or  upon  depositing  the  sum 
specified  in  the  onler  of  arrest.  The  defendant  maj 
giTe  bail,  or  make  the  deposit,  immediately  upon  his 
arrest,  at  any  hour  of  the  day  or  night ;  and^he  must 
have  reasonable  opportunity  to  see*  for  and  to  procure 
bail,  before  being  committed  to  jail. 

Co.  Proc,  1 186,  amM.  Bostwick  v.  GoetseU  07  N.  T.  SSatj  People  o. 
Tweed,  8SM.  202:  Hermann  v.  Aaronaon,  8  Abb.  K.  8.  1»;  Com.  War»> 
house  Co.  o.  Graber,  4»  N.  T.  JM. 

%  574.  When  defendant  may  elect  to  give  bail,  etc, 
or  bond  for  liberties.  — *>  Where  the  defendant  is  actu- 
ally confined  in  the  jail,  by  virtue  of  an  order  of  arrest, 
and  final  or  interlocutory  judgment  has  been  rendered 
against  him  in  the  action,  but  an  execution  against  his 
person  has  not  been  issued,  he  may  elect,  either  to  give 
a  bond  for  the  liberties  of  the  jail,  or  to  give  bail  oi 
make  a  deposit,  ae  prescribed  in  this  article. 
New. 

§575.  Undertaking  of  the  bail;  what  to  oontaln. 
—  The  defendant  may  give  bail,  bv  delivering  to 
the  sheriff  a  written  undertaking,  in  the  sum  specified 
In  the  order  of  arrest,  executed  by  two  or  more  sufficient 
bail,  stating  their  places  of  residence  and  occupationa, 
to  the  following  effect : 

•Irror  In  engroaslnc fbr  "ssek.** 
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1.  If  the  order  of  arrest  could  be  granted  only  hj  the 
court,  that  the  defendant  will  obey  the  direction  of  • 
court,  or  of  an  appellate  coart,  contained  in  an  order  or  , 
a  judgment,  requiring  him  to  perform  the  act  specified 
in  tlie  order ;  or,  in  default  of  his  so  doing,  that  he  will, 
at  all  times,  render  himself  amenable  to  proceedings  to 
punish  him  for  the  omission. 

2.  If  the  action  is  to  recover  a  chattel,  that  the  de- 
fendant will  deliver  it  to  the  plaintiff,  if  delivery  thereof 
is  adjudged  in  the  action,  and  will  pay  any  sum  recov- 
ered against  him  in  the  action. 

8.  In  any  other  case,  that  the  defendant  will,  at  all 

times,  render  himself  amenable  to  any  mandate,  whidi 

may  be  issued  to  enforce  a  final  judgment  against  him 

in  the  action. 

SnbeUtatefor  Go.  Proc..  |I87.  Slack  o.  Heath,  4  B.  D.  Smith,  W; 
Decker  v.  Judson,  16  N.  Y.  439;  Peoplftv.  lQger80ll,14  Abb.  N.  8.  28  s 
Conklln  V.  Dutcher,  5  How.  38A. 

g  676.  [Amended,  1879.]  Examination  of  persons 
offered  as  baiL  —  It  is  not  necessary  that  the  under- 
taking si^ould  be  approved,  or  accompanied  with  an 
afflduvit  of  justification  of  the  bail.  But  the  officer, 
taking  the  acknowledgment  of  tha  undertaking,  must, 
if  the  sheriff  so  requires,  examine  under  oath,  to  a 
reasonable  extent,  the  persons  offering  to  become  bail, 
concerning  their  property  and  their  circumstances.  The 
examination  must  be  reduced  to  writing,  subscribed  bj 
the  bail,  and  annexed  to  the  undertaking. 

From  2  R.  8. 380. 1 »  (2  Sdm.  399).    Brayton  r.  Smith,  6  Paige,  489. 

§677.  [Amended,  1879.]  Filing,  etc.,  ol  paperai 
plaintiff's  aoceptance  or  rcgeotion  of  baiL —  Within 

tliree  days  after  bail  is  given,  the  sheriff  must  deliver 
to  the  plaintiff's  attorney  copies,  certified  by  him,  of 
the  order  of  arrest,  return  and  undertaking.  The 
plaintiff's  attorney,  within  ten  days  thereafter,  must 
Berve  upon  the  sheriff  a  notice  that  he  does  not  accept 
the  bail ;  otherwise  he  is  deemed  to  have  accepted 
them,  and  the  sheriff  is  exonerated  from  liability. 
Co.  Proc.,|192,om*d. 

•  The  worU  "  tho  "  omitted  by  an  error  in  engrossing. 
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S  678.  Notice  of  Jnstifioatioit]  new  undertaking,  if 
Other  hadl  iti  given.  —  Within  ten  days  after  the  receipt 
of  the  notice,  the  sheriff  or  the  defendant  may  senre 
npon  the  plaintiff's  attorney,  notice  of  the  lustification 
of  the  same  or  other  bail,  spedfyiDg  the  place  of  resi- 
dence and  occupation  of  each  of  the  latter,  before  a  judgo 
of  the  court,  or  a  county  judge,  at  a  specified  time  and 
place ;  the  time  to  be  not  less  than  five  nor  more  than 
ten  days  thereafter,  and  the  place  to  be  within  the  county 
where  one  of  the  bail  resides,  or  where  the  defendant 
was  arrested.  If  other  bail  are  given,  a  new  undertak- 
ing most  be.  executed,  as  prescribed  in  section  575  of 
ihiiBact. 

I(L,i  in.  smU  Slmiii  9,  Rltt«inan,5Bob.  eiA;  JUIm  v.  aarkA.4 
Bonr.  633. 

§  679.  Qualifioations  of  haiL  — The  qualifications  of 
ball  are  as  follows : 

1.  Each  of  them  must  be  a  resident  of,  and  a  house- 
holder or  freeholder  within  the  State. 

9.  Each  of  them  must  be  worth  the  sum  specified  in 
th«  order  of  arrest,  exclusive  of  property  exempt  from 
•xeention ;  but  the  judge,  on  justification,  may  allow 
more  than  two  bail  to  justifv,  severally,  in  sums  less 
than  that  specified  in  the  order,  if  the  whole  justifica- 
tion is  equivalent  to  that  of  two  sufficient  bail. 

Id.,  1194,  am*d.  People  «.  IngenoII,  14  Abb.  If .  S.  33;  Wheeler*. 
Wlloox,  7  M.  74  ;  Bomenet  Bank  o.  Hayek.  88  How.  828.  Beo  Yoorblee* 
Oode.|187,iiote. 

§  680b   Jiutifioation  of  baiL  —  For  the  purpose  of 

Inatification,  each  of  the  bail  must  attend  before  the 
adge,  at  the  time  and  place  mentioned  in  the  notice, 
and  be  examined  on  oath,  on  the  part  of  the  plaintiff, 
touching  hia  sufficiency,  in  such  manner  as  the  judge, 
in  hia  discretion,  thinks  proper.  The  judge  may,  in 
hia  discretion,  adjourn  the  examination  from  day  to 
day,  until  it  ia  completed ;  but  such  an  adjournment 
must  always  be  to  the  next  judicial  day,  unleas  by  con- 
sent of  parties.  If  required  by  the  plaintiff's  attor- 
ney, the  examination  muat  be  reduced  to  writing,  and 
■Qbaeribed  by  tha  bail 


d  by  Google 


§§  681-685.        ARREST  AND  BAIL.  206 

^  681.  Allowance  ol  balL  —  If  tlie  judge  finds  the 
bail  safficient,  he  must  annex  the  examination  to  the 
undertaking,  indorse  his  allowance  thereon,  and  cause 
them  to  be  filed  with  the  clerk.  The  sheriff  is  there- 
upon exonerated  from  liability. 

Co.  Proc.,  1 196.  am'd.  O'Nell  v.  Durkee,  12  How.  98;  t.  c,  nab.  nom. 
Orerin  v.  Durkee.  2  Abb.  983, 

§  582.  Deposit  of  money  with  sheriff  —  The  de- 
fendant may.  instead  of  giving  bail,  deposit  with  the 
sheriff  the'  sum  specified  in  the  order.  The  sheriff 
must  thereupon  give  tlie  defendant  a  certificate  of  the 
deposit,  and  discharge  him  from  custody. 
Id. ,  1 197,  am*d.    Parson  v.  Travis,  5  Duer.  650. 

§  583.  Pa3rment  of  deposit  into  oourt  by  sherifi^  — 

The  sheriff  must,  within  four  days  after  the  deposit, 
pay  it  into  court.  He  must  take,  from  the  officer  re- 
ceiving it,  two  certificates  of  the  payment,  one  of  which 
he  must  deliver  to  the  plaintiff,  and  the  other  to  the 
defendant.  For  a  default  in  making  the  payment,  the 
official  bond  of  the  sheriff  may  be  prosecuted,  as  in  any 
other  case  of  delinquency. 

Id.,  1 198. 

§  584.  Substituting  bail  for  deposit  —  If  money  is 
deposited,  as  prescribed  in  the  last  two  sections,  bail 
may  be  given,  and  may  justify  upon  notice,  at  any  time 
before  the  expiration  of  the  right  to  be  discharged  on 
bail.  Thereupon  the  judge,  before  whom  the  justifica- 
tion is  had,  must  direct,  in  the  order  of  allowance,  that 
the  money  deposited  be  refunded  to  the  defendant  or 
his  representative,  and  it  must  be  refunded  accordingly. 

Id..  1 199,  amM. 

g  586.  How  deposit  disposed  of.  —  If  money  depoe- 
itea  is  not  refunded,  as  prescribed  in  the  last  section,  It 
is,  in  a  case  where  the  order  of  arrest  could  be  granted 
only  by  the  court,  subject  to  tbe  direction  of  the  court, 
as  justice  requires,  before  and  after  the  judgment.  In 
any  other  case,  if  it  remains  on  deposit,  when  final 
judgment  is  rendered  for  the  plaintiff,  it  must  be  ap- 
plied, under  the  direction  of  the  court,  in  satisfaction 
of  the  judgment,  and  the  surplus,  if  any,  must  be  re- 
funded to  the  defendant,  or  his  representative.  If  the 
final  judgment  is  for  the  defendant,  or  the  action  abates, 
or  is  discontinued,  the  sum  deposited,  and  remaining  un- 
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applied,  most  be  refanded  to  the  defendant  or  his  rep- 
reeentative. 
BabcUtatA  for  Co.  Proo.,  |  MO. 

g  586.  When  deposit  to  be  paid  to  a  third  person.-* 
At  anj  time  before  the  deposit  is  paid  into  court,  the 
defendant  maj  deliver  to  the  sheriff  a  written  direction, 
to  pay  it  to  a  third  person,  therein  specified,  in  the 
event  that  the  defendant  becomes  entitled  to  a  return 
thereof ;  but  without  expressing  any  other  contingency. 
The  direction  must  be  acknowledged  or  proved,  and 
certified,  in  like  manner  as  a  deed  to  be  recorded ;  and 
the  sheriff  must  deliver  it  to  the  officer  who  receives 
the  deposit,  who  must  note  the  substance  thereof,  with 
the  entries  of  the  deposit,  in  his .  books,  and  upon  the 
two  certificates  of  payment  into  court.  The  money 
thas  deposited  is  deemed  the  property  of  the  third 
person,  subject  to  the  plaintiff's  interest  therein,  and 
■abject  to  the  rights  of  a  creditor  of  the  defendant, 
where  the  direction  was  given  for  the  purpose  of  hin- 
dering, delaying,  or  defrauding  creditors.  The  znoney, 
or  the  residue  thereof,  must  be  paid  to  the  third  person, 
where,  by  the  provisions  of  the  last  two  sections,  it  is 
required  to  be  refunded  to  the  defendant,  or  his  repre- 
sentative. 

Sew.    See  Com.  Wareboiue  v.  Oraber,  45  N.  T.  393. 

§  587.  [Amended,  1877.]  Sheriff,  when  liable  as 
baU;  his  discharge  from  Uability.— If,  after  the  de- 
fendant  is  arrested,  he  escapes  or  is  rescued,  or  the  bail, 
if  any,  given  by  him,  do  not  justify,  when  they  are  not 
accepted,  or  if  the  sheriff  fails  to  pay  the  deposit  into 
court  as  required  by  section  588  of  this  act,  the  sheriff 
ifl  liable  as  bail.  But  the  sheriff  may,  except  in  an  ac- 
tion to  recover  a  chattel,  discharge  himself  from  liabil- 
ity, by  the  giving  and  justification  of  bail,  as  follows : 

1.  If  the  case  is  one  where  the  order  could  be  granted 
only  bj  the  court,  at  any  time  before  the  court  directs 
the  performance  of  the  act  specified  In  the  order. 

2.  In  any  other  case,  at  any  time  before  an  execution 
is  issued  against  the  person  of  the  defendant,  upon  a 
j  augment  in  the  action. 

Co.  Proc.,{»1,  amU  HcKenzlev.  Smith.  48  N.  T.  14S:Bena^. 
l4iwli,44M.  IflSiBradfv.  Bruadaffe,091d.SlO;  afflrmlng  S  T.  *  a  Ol 
and  eamm  dtod  t  Voortiiea*  Code,  {  ioi,  note. 
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^688.  ProceedingB  on  Judgment  against  sheriA — 

If  ludgment  is  recovered  against  the  sheriff,  upon  his  liability 
as  bail,  and  an  execution  thereon  is  returned  wholly  or  partlr 
unsatisfied,  the  official  bond  of  the  sheriff  maj  be  proeecuteo, 
as  in  any  other  case  of  delinquency. 
Co.  Proc,  2  202. 

g  689.*  Bail  liable  to  sherifil —  The  bail  taken  upon 
the  arrest,  unless  they  justify,  or  other  bail  are  given  and  jua- 
tify,  are  liable  to  the  sheriff  for  all  damages,  which  he  sustains 
by  reason  of  the  omission. 

I<1.,  2  203.  Clapp  r.  Schutt,  44  N.  T.  104 ;  affirming  44  Barb.  9 ;  20  How. 
2!V5. 

§  690.  [.Amended,  1879.]  Filing  papers  if  bail  not 
given.  —  Within  ten  days  after  the  defendant  is  ar- 
rested, if  he  does  not  give  bail,  or  if  he  gives  bail,  within  ten 
days  after  the  justification  of  the  bail,  the  sheriff  must  file 
^th  the  clerk  the  order- of  arrest,  or,  where  it  was  granted  by 
the  court,  the  certified  copy  thereof  delivered  to  him.  with  his 
return  thereupon  indorsed,  the  papers  upon  which  the  order  of 
arrest  was  granted,  and  the  undertaking  ^iven  on  the  part  of 
the  plaintiff.  Where  an  order  of  arrest,  directing  the  arrest  of 
two  or  more  defendants,  has  been  executed  as  to  one  or  more« 
but  not  as  to  all  of  them,  the  sheriff  may  file  a  copy  of  the 
order  of  aiTest,  instead  of  the  originaL 
New.    See  unte,  1 561. 


ARTICLE  FOURTH. 

CHABGINO  AND  DISCHARGINO  BAIL. 

8bo.  Ml.  Wben  defendant  may  be  surrendered. 

503.  How  n'arrender  to  l>e  made ;  exoneration  of  bail  thereopon. 
ami.  Bail  may  arrest  defendant. 

594.  VolunUuy  sarrender  ;  exoneration  of  ball  therenpon. 

595.  Rlffhts.  etc..  ofshertflT  who  Is  liable  as  ball. 
5U6.  Ball:  how  proceeded  against. 

597.  Certain  executions  necessary  before  action  against  ball.       > 

5!tS.  Duty  of  sheriff  on  such  executions. 

599.  Defences  In  action  against  ball. 

600.  Relief  of  ball  where  principal  Is  imprisoned  on  criminal  charge. 

601.  Ball  exonerated  by  death,  etc. 

§  691.  When  defendant  may  be  surrendered.  —  Ex- 
cept in  an  action  to  recover  a  chattel,  the  bail  maj 
surrender  the  defendant  in  their  own  exoneration, 
or  the  defendant  may  surrender  himself  in  exonera- 
tion of  the  bail,  before  the  expiration  of  the  time  to 
answer,  in  an  action  against  them.  The  surrender  mast 
be  made  to  the  sheriff  of  the  county,  where  the  defend- 
ant was  arrested. 

<>>.  Proc,  1 138,  first  and  last  claosea,  amM.  Ovemilea  Cosine  *.  Walter, 
55  N.  Y.  304.  and  Star  Fire  Ins.  Co.  v.  Oodet..^  N.  Y.  Snpr.  S59.  86» 
Bra<ly  r.  Brunilage,  59  N.  T.  310(  H1r<8ong  v.  Hart,  39  N.  T.  Supr.  411  { 
BlcKeuzle  r.  Smith,  48  N.  T.  143 :  Mills  r.  Hlia.etb,  7  Uun.  298 ;  Oaant- 
Ityv.  Wheeler,  4  bans.  491.  r^^^^T 
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§  592.  Bow  Biacreiider  to  be  madej  asoneration  of 
hJll  thereupon.  —  Where  the  bail  sorrender  the  de- 
fendADt,  the  sorrender  mast  be  made  in  the  following 
noannor : 

1.  Thej  mast  take  the  defendant  to  the  sheriff,  and 
require  him,  in  writing,  to  take  the  defendant  into  his 
caatody. 

2.  A  certified  copy  of  the  undertaking  of  the  bail 
must  be  deliyered  to  the  sheriff,  who  must  detain  the 
defendant  in  his  custody  thereupoD,  as  upon  the  original 
mandate,  and  mast,  by  a  certificate  in  writing,  acknowl- 
edge  the  surrender.  Upon  the  application  of  the  bail, 
made  upon  notice  to  the  plaintiff*s  attorney,  and  upon 
production  of  the  sheriff's  certificate  and  a  copj  of  the 
undertaking,  a  judge  of  the  court,  or  the  county  judge 
of  the  county  where  the  action  is  triable,  may  make  an 
order,  directing  that  the  bail  be  exonerated.  On 
Alitig  the  order  and  the  papers  used  on  the  application 
therefor,  the  bail  are  exonerated  accordingly. 

Co.  Proc ,  put  off  188,  am'd.  8m  Steelman  v.  U  attix,  10  Am.  Bep. 
S80. 

g  693.  [Amended,  1877.]  Bail  may  arrest  defend- 
ant. —  For  the  purpose  of  surrendering  the  defendant, 
the  bail,  at  any  place  or  at  any  time  before  they  are 
finally  charged,  may  themselves  arrest  him,  or,  by  a 
written  authority,  indorsed  on  a  certified  copy  of  the 
andertaking,  may  empower  another  person  to  do  so, 
and  one  or  more  of  the  bail  may  thus  arrest  and  sur- 
render the  defendant,  although  the  others  do  not  join 
with  him  or  them,  for  that  purpose. 

la. ,  1 1»,  am' A.    B«  Taylor,  7  How.  212. 

§  69A.  Voluntary  surrender;  exoneration  of  bail 
tliereupon.  —  Where  the  defendant  surrenders  himself 
in  exoneration  of  his  bail,  he  must  present  himself  to 
the  sheriff,  and  require  the  sheriff,  in  writing,  to  take 
him  into  custody,  in  exoneration  of  his  bail.  The 
sheriff  must  detain  him  accordingly,  as  prescribed  in 
subdivision  second  of  section  592  of  this  act ;  and,  if 
requested  by  the  bail,  at  any  time  after  the  surrender, 
the  sheriff  must,  by  a  certificate  in  writing,  acknowl- 
edge the  surrender.  An  order  for  exoneration  of  the 
\ml  may  be  procured,  as  prescribed  in  section  692  of 

ttliis  act. 
Hew.  _  Digitized  by  Google 
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6  596.  Rights,  etc,  of  sheriff  who  is  liable  Ibr  htdL 

Where  the  sheriff  is  liable  as  bail,  he  has  all  the 

rights  and  privileges,  and  is  subject  to  all  the  dutiei 
and  liabilities  of  bail ;  and  bail  given  hj  him,  in  ordei 
to  discharge  himself  from  liabilitv,  must  be  regarded 
as  the  bail  of  the  defendant  in  the  action.  But  thie 
section  does  not  apply  to  an  action  to  recover  a  chattel ; 
or  to  a  case  where  a  defence  arises  to  an  action  against 
the  bail,  in  consequence  of  an  act  or  omission  of  the 
sheriff. 

New.  Brady  «.  Brundaije;  59  N.  Y.  310,  and  cases  cited ;  Backman  v, 
Oarnley.d  How.  Pr.  180 ;  Sartos  v.  Mercequw,  Id.  138;  Beaver  v.  Oenner 
10  Abb.  Pr.  256:  Metcalf  r.  Stryker,  Id.  12;  McGiegory  v.  Wlllett.  « 
How.  Pr.  439.    See,  also.  1 587.  ante. 

§  696.  Bail ;  how  proceeded  against.  —  In  case  of  fail 
are  to  comply  with  the  undertaking,  the  bail  may  be 
proceeded  against  by  action,  and  not  otherwise. 
Go.  Proc..|190. 

g  697.  Certain  executioiui  necessary  before  aotioii 
against  baiL  —  An  action  may  be  brought,  as  prescribed 
in  the  last  section,  in  a  case  where  the  order  of  arrest 
could  be  granted  only  by  the  court,  at  any  time  aftei 
the  bail  have  failed  to  comply  with  their  undertaking. 
Where  the  undertaking  was  given  in  an  action  to  re- 
cover a  chattel,  an  action  may  be  brought  thereupon,  at 
any  time  after  the  return,  wholly  or  partly  unsatisfied, 
of  an  execution  for  the  delivery  of  the  possession  ol 
the  chattel,  with  respect  to  which  the  order  of  arresi 
was  granted,  in  any  other  case,  an  action  cannot  be 
brought,  as  prescribed  in  the  last  section,  until  the  fol- 
lowing requisites  have  been  complied  with  : 

1.  An  execution,  against  the  property  of  the  defend- 
ant, must  have  been  issued  to  the  sheriff  of  the  county 
in  which  he  was,  arrested,  and  returned  by  that  sheriff, 
wholly  or  partly  unsatisfied. 

2.  An  execution,  against  tlie  person  of  the  defendant, 
must  have  been  issued  to  the  same  sheriff,  and  by  him 
returned,  not  less  than  fifteen  days  after  its  receipt,  to 
the  effect  that  the  defendant  could  not  be  found  within 
his  county. 

2  B.  8.  S8S,  i  81  (2  Edm.  897),  am*d. 

g  698.*  Duty  of  sheriff  on  such  exeoutions.  —  The 
sheriff  must  diligently  endeavor  to  enforce  an  execu- 
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tioo  iflsaed  and  deliyered  lo  him,  as  prascribed  In  the 
last  eection^  notwithstanding  anj  dlr^stion  he  may  re< 
eelve  from  the  plaintiff,  or  his  attomej. 

SK.  8.882.iaS. 

g  599.*  Defences  in  action  against  baiL^In  an 
action  a^nst  bail,  it  is  a  defence,  that  an  execution, 
a^inst  the  propertj,  or  against  the  person,  of  the  de- 
fendant in  the  original  action,  was  not  issued,  as  pre- 
scribed  in  section  nve  hundred  and  ninetj-seven  of  this 
act;  or  that  it  was  not  issued  in  sufficient  time  to  en- 
able the  sheriff  to  enforce  it ;  or  that  a  direction  was 
given,  or  other  fraudulent  or  collnsiye  means  were  used, 
by  the  plaintiff  or  his  attorney,  to  prevent  the  service 
thereof. 

Id..|38,smM. 

§  600.  Relief  of  bail  where  principal  is  imprisoned 
on  criminal  charga—  If  the  defendant  in  the  original 
action,  after  his  discharge  upon  bail,  is  imprisoned, 
either  within  or  without  the  Sute,  upon  a  criminal 
charge,  or  a  conviction  of  a  criminal  offence,  the  court, 
in  wliich  an  action  against  the  bail  is  pending,  may,  be- 
fore the  expiration  of  the  time  to  answer,  and  upon 
notice  to  the  adverse  party,  make  such  an  order  for  the 
relief  of  the  bail,  as  justice  reqnires. 

L.  1845.  ch.  SI.  1 4  (4  EdcD.  SM),  rabrtltnte  for  Co.  Proc,  |  191.    See 


..  Hottlx.  20  Aiu.  Hep.  369;  Cathcart  v.  C*nnon,  1  Johns. 

Gi8.  2S;  LoHln  «.  Fowler,  18  Johns.  335. 

§  601.*  Bail  exonerated  by  deatli,  etc —  Except  in 
an  action  to  recover  a  chattel,  the  bail  must  be  exoner- 
ated where  either  of  the  following  events  occurs,  before 
the  expiration  of  the  time  to  answer  in  an  actioiji  against 
them: 

1.  The  death  of  the  original  defendant.  ^1) 

2.  His  legal  discliarffe  from  the  obligation  to  render 
Umself  amenable  to  the  process,  direction,  or  proceed- 
ings, with  respect  to  which  the  undertaking  of  the  bail 
was  made. 

8.  His  surrender  to  the  sheriff  of  the  county  where 
he  was  arrested,  as  prescribed  in  this  article. 

Where  either  event  occurs,  after  the  commencement 
of  the  action  against  the  bail,  the  court  may,  in  its  dis- 
cretion, impose  the  payment  of  the  plaintifTs  costs  and 
expenses,  Uicarred  after  the  return  of  the  execution 
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against  the  peraon,  as  a  condition  of  allowing  the  ex- 
oneration. And  the  court  may,  bj  an  order,  made  upon 
notice  to  the  adverse  party,  grant  such  further  time  as 
it  deems  just,  after  answer,  for  the  surrender  of  the 
original  defendant.  In  that  case,  his  surrender,  within 
the  time  so  granted,  has  the  same  effect,  as  if  it  had  been 
made  before  anBwer.(2) 

SubstUate  for  2  B.  8.  aso.  H 18  and  34,  and  Oo.  Proo.,  1 191.  (1)  0«int> 
lero.  Wheeler.  4  Lana.  491;  OlcoU  o.  Lilly,  4  Johna.  407;  iterrltt  v. 
Thompaon,  1  Ullt.  flflO;  Hareao.  Garrlngton.ai  How.  14S;  a.  c,  U  Abb. 
179.  (d)  Gilbert  v.  Butkley,  1  Daer,  668;  Bank  v,  Bejrnolda,  »  How. 
16;  1.  0.,  12  Abb.  M. 


TITLE    IL 

Injunction. 

AanoLS  L  Oaaea  where  an  li\)unctton  maj  be  cranted ;  granttaff  aad 
aervlce  of  an  li^unctlon  order. 
S.  Security. 
a.  Yacatlog  or  modifying  an  Injunction  order. 

ARTICLE  FIRST. 

0ASB8  WHBBB  AK  IKJUNCnON  MAT  BB  OBABTBD ;  QBAIT^ 

nre  and  bbbyicb  ov  an  injunction  obdeb. 

Bio.  602.  Writ  ofliUnnctlonabollBhed,  and  order  aubatltuted. 

603.  Ii\)unctlon.  when  the  right  thereto  depends  upon  thenaton 

of  tho  action. 

604.  Id.;  when  the  right  thereto  depends  upon  extrinsic  fkcta. 

605.  Beatrlctlons  upon  Injunction  to  retitr&in  State  officers. 

606.  By  whom  li^unctlou  granted  In  other  cases. 

607.  Proof  necessary  to  procure  Injunction. 

608.  At  what  time  the  order  may  be  granted. 

609.  When  notice  required  or  not  required.    IiUonctlon  pending  •■ 

application. 
•10.  Order  must  recite  grounds ;  service  of  order. 

g  602.  Writ  of  li^JnnctioB  abolished,  and  ord«r  sab^ 

ititated.  —  The  writ  of  injunction  has  been  abolished. 

A  temporarj  inj unction  may  be  granted  by  order,  as 

prescribed  in  this  article.* 

Part  of  Oo.  Proc .  1 2I«.  amU    Savage  «.  Allen.  M  N.  T.  46S ;  Buroli  v. 
Oavanaogh,  12  Abb.  N.S.  410;  Unden  v.  Hepburn.  5  How.  1«;  Howard  v. 

*  The  provtstons  of  Oo.  Proc.,  1 284,  relating  to  luJunctions  to 
Um  general  and  ordinary  business  of  a  corporation,  were  revlaai 
Ift  of  the  Bevlslon  which  was  not  signed  by  the  Governor.  —  Bd. 
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mm,  4  SundL  SM  i  McOUnBitj  «.  iSlasler,  10  How.  47ft;  Cnicker  v.  llaker 
tXM>.  188;  Ward  «.  Kelwr,  14  id.  106;  Bamsey  v.  Erie  Bailway  Co..  49 
H.  T.  637;  Heath  «.  N.  Y,  Gold  £x.,3aHow.  168;  a.  c,7  Abb.  N.  8. 
S61 :  People  «.  Horton,  6  Han,  616 ;  Tnmer  «.  Jackaon.  14  Abb.  N.  8.  366 ; 
Oeotnl  CnMBrTown  R.  B.  Go.  o.  Bleecker,  etc..  49  How.  233;  Speara  v. 
Xattaewa,  6  Hun,  489:  Pfohl  v.  Sampson.  M  N.  Y.  174.  See  notes  to 
YoorUe^and  Wait*s  Godea;  alao,  3^ait*8  Pr.  1  ei  aeq. 

§  603.  Ii^limctiott,  when  the  right  thereto  depends 
upon  the  nature  of  the  action.  —  Where  it  appears, 
from  the  complaint,  that  the  plaintiff  demands  and  is 
entitled  to  a  jndgment  against  the  defendant,  restrain- 
ing the  commission  or  continuance  of  an  act,  the  com- 
mission or  continuance  of  which,  during  the  pendency 
of  the  action,  would  produce  injury  to  the  plaintiff,  an 
injunction  order  may  be  granted  to  restrain  it.  The 
case,  provided  for  in  this  section,  is  described  in  this  act, 
as  a  esse,  where  the  right  to  an  injunction  depends  upon 
the  nature  of  the  action. 

Go.  Proc,  1 219.  flnt  clanae,  am*d.  Gentll  v.  Amand,  38  How.  94 ;  s. 
c,  1  Sweeney.  611 ;  Haiti  «.  Uarrey.  19  How.  24d  ;  s.  c.  33  Barb,  fift : 
Holee  «.  Tbompoon,  8  How.  475 ;  Broleatedt  v.  South  Side  B.  B.  Co.,  56 
H.  T.  2Ml 

g  604.  [Amended,  1877.1  Id.:  when  the  right 
thereto  depends  npon  eztnnsio  fiicts.  —  In  either  of 
the  following  cases,  an  injunction  order  may  also  be 
granted  in  an  action : 

1.  Where  it  appears,  by  affidavit,  that  the  defendant, 
doring^  the  pendency  of  the  action,  is  doing,  or  procur- 
ing, or  suffering  to  be  done,  or  threatens,  or  is  about  to 
do,  or  to  procure,  or  suffer  to  be  done,  an  act,  in  viola- 
tion of  the  plaintiff's  rights,  respecting  the  subject  of 
the  action,  and  tending  to  render  the  judgment  ineffec- 
tual, an  injunction  order  may  be  granted  to  restrain  him 
therefrom.(l) 

a.  Where  it  appears,  by  affidavit,  that  the  defendant, 
during  the  pendency  of  the  action,  threatens,  or  is  Bhout 
to  remove,  or  to  dispose  of  his  property,  with  intent  to 
defraud  the  plaintiff,  an  injunction  order  may  be 
granted,  to  restrain  the  removal  or  di8po8ition.(2) 

Anbstlfcnted  for  tbe  remainder  of  Co.  Proc. ,  1 219.  (1)  Brooks  v.  Stone. 
»  How.  396;  Hoveyv.  McOrea,4  Jd.  31 ;  Malcolm  v.  Miller,  6  Id.  456. 
(3)  Beabena  v.  Joel.  13  N.  Y.  4W ;  Perkins  r,  Warren.  6  How.  341 ; 
Qken  V.  Smith.  7  Id.  481;  Vermllyea  v.  Yerinilyea.  14  Id.  470 ;  Brewster 
«,  HodfCft.  1  Dner.  609.  Whether  alniple  contruci  creditor  may  enloln ; 
Mott «.  Dnna«  10  How.  Pr.  225;  Mitchell  v.  Betiman,  25  Barb.  4n»;  con- 
tim,  PerUna  v.  Warren.  6  How.  Pr.  341 :  SebrInK  «.  Lant,  9  id.  Md  ;  an4 
■ee  Beabena  «.  Joel.  13  N.  Y.  (3  Kern. )  488.  Note  should  be  ina«ie  of  the 
flMt  that  by  I  481,  ante,  "JudRment"  Instead  of  **  relict"  (Co.  I'roo.. 
8  142>«  Is  to  be  re-demanded  in  the  complaint. 
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g  606.  Restxlotioiui  uponiiiJaiiotionto  reitniii  Stati 
omcen.  —  Where  a  daty  is  imposed  bj  statute  apon  i 
State  officer,  or  board  of  State  officers,  an  injunction  oi 
der  to  restrain  him  or  them,  or  a  person  employed  b; 
him  or  them,  from  the  performance  of  thkt  duty,  or  t 
prevent  the  execution  of  the  statute,  shall  not  b 
granted,  except  by  the  supreme  court,  at  a  general  torn 
tbereof,  sitting  in  the  department  in  which  the  ofiloe 
or  board  is  located,  or  the  duty  is  required  to  l)e  pe: 
formed  ;  and  upon  notice  of  the  application  therefor  % 
the  officer,  board,  or  other  person  to  be  restrained. 

L.  1851,  ch.  488,  i  1 ,  and  part  of  1 2  (3  Edni.  35).  People  v.  Canal  Buar 
55  N.  T.  390;  Kilboiirne  v.  St.  John,  59  id.  31;  Hoefl  o.  8eam»n,  %i  li 
Y.  Stipr.  63;  Burbank  «.  Fay, 5  Lans.SS? ;  l^rd  «.  Ttaoraaa,  64  N.  Y.  10! 
Hart  well  v.  Armstrong,  19  Barb.  166  ;  Tbompnon  v.  ConimiKalouci  a  Ci 
nal  rand.  3  Abb.  248. 

§606.  By  whom  injunction  granted  in  other  casei 

—  Except  where  it  is  otherwise  specially  prescribed  b; 

law,  an  injunction  order  may  be  granted  by  the  court  1 

which  the  action  is  brought,  or  by  a  judge  thereof,  c 

by  any  county  judge;  and  where  it  is  granted  b^ 

judge,  it  may  be  enforced  as  the  order  of  the  court. 

Go.  Proe.,  part  off  218.  New  Haven  B.  B.  Co.  «.  Scliayler,  »  Ho^ 
187 ;  Town  v.  Cornell,  4  Abb.  220. 

§  607.  [Amended,  1877.]  Proof  necessary  to  pre 

cure  injunction.  —  The  order  may  be  granted,  where  j 

appears  to  the  court  or  judge,  by  the  affidavit  of  th 

plaintiff,  or  any  other  person,  that  sufficient  ground 

exist  therefor. 

Co.  Proc. ,  part  of  1 220,  am^d.  Complaint  on  affidavit :  Central  Croa 
Town  B.  K.  Co.  «.  Bleeclcer  atreet,  etc. ,  R. R.  Co..  49  How.  233;  Levy  i 
Bly,  I5id.  395;  s.  c.,6Abb.  89;  Becker  ».  Mayor,  IS  id.  369;  a.  c..! 
How.  211 ;  Bostwick  v.  Elton,  25  id.  363 ;  Ramafy  v.  Erie  Railway  Go 
38  Id.  193 ;  It.  c,  7  Abb.  N.  S.  156 ;  57  Barb.  45«l ;  Mattlce  r.  Gitrord.  1 
Abb.  246.  Affidavibi:  I^msey  v.  Eric  Railway  Co., supra;  Bateau  i 
Bernard,  13  How.  464 ,  Pidgon  v.  Oatnian,  3  Rob.  706 :  RedfleM  c.  Hk 
,  dleton,  7  Bosw.  649 ;  s.  c,  1  Abb.  N.  S.  15  ;  Fowler  v.  Burna.  7  Bosw.  69 

§  608.  [Amended,  1877.]  At  what  time  the  orde 
may  be  granted.  —  The  order  may  be  granted  to  accoa 
pany  the  summons,  or  at  any  time  after  the  commence 
ment  of  the  action  and  before  final  judgment. 
Go.  Proc. ,  remainder  of  {  230. 

(^  609.*  When  notice  required  or  not  required.  In 
Junction  pending  an  application.  —  The  order  may  b 
granted,  upon  or  without  notice,  in  the  discretion  of  th< 
court  or  judge,  unless  the  defendant  has  answered  ;  ii 
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whidi  caoe,  it  am  be  granted  only  upon  notice,  or  an 
f  order  to  show  cauae.(l)  Where  an  application  for  an 
I  injonction  is  made  upon  notice,  or  an  order  to  show 
I       eanae,  either  before  or  after  answer,  the  court  or  jadge 

may  enjoin  the  defendant,  antil  the  hearing  and  decision 
•     of  the  application.(2) 

Co.  Prk.  .  H  221  and  as.  oonaolMatod.  (1)  Androvetto  v.  Browne.  U 
How.  75 ;  s.  c.  4  Abb.  440:  Becker  v.  Hager. 8  How.  «S.  (3)  Meibodlst 
dmrcbes  «.  Baiter,  l;i  N.  T.  468 ;  Harold  v.  HefrenDan,4SHow.aiI ;  Town 

.  Bcndoot,  etc.  43  Id.  481. 

§610.  Order  must  recite  gromidfl;  service  of  order. 

— ^Thc  injunction  order  must  briefly  recite  the  grounds 
for  the  injunction.(l)  Where  it  is  granted  by  the  court, 
it  must  be  served  by  delivering  a  certified  copy  thereof ; 
where  it  is  grantc^l  by  a  judge,  it  must  be  borved  by 
showing  the  original  order,  and  delivering  a  copy 
theieof.(2)  Service  of  the  order,  upon  a  corporation, 
may  be  made  as  prescribed  in  this  act,  for  making  per- 
sonal service  of  a  summons  upon  a  corporation.  Copies 
of  the  papers,  upon  which  the  order  was  granted,  must 
be  delivered  with  the  copy  of  the  order.(3) 

Hew,  except  last  lenteace,  wbicb  la  taken  from  Co.  Proc. , }  220.  Aa  to 
■cnrlce  on  corporatlona,  see  ante,  H  431  and  432.  (1)  Sullivan  v.  Judah, 
4  Paige,  444 :  Mayor  «.  Conover,ft  Abb.  244.  ($i)  Becker  v.  UaK«r,  a  How. 
«:  JohnaoQ  «.  Case/.  28  id.  492:  WaUwn  t>.  Fuller.  9  Id.  425;  Siiiith 
9.  Bmftb.  14  Abb.  130 :  a.  c,  23  How.  134 ;  afflmed.  14  Abb.  468  ;  Ewing 
«.  Johnaon.34  How.  »2:  LivinRslou  r.  Swift.  23  Id.  1.  (3)  Penfield  9. 
White,  8  Id.  37;  Davis  r.  Mayor,  1  Daer,  451. 4»,  511 ;  LefflngweU  v. 
Chav«,  19  How.  56 :  a.  c.  10  Abb.  473. 

ARTICLE  SECOND. 

SBCUIUTT. 

Bmu  m.  Btcaxtty,  on  ataytng  proceedlnga  in  an  action,  before  trial. 
612.  Id.;  aAer  trial,  and  before  Judgment. 
•13.  Id.;  after Indginent. 
•14.  MoneT  deposited  maj  be  paid  orer. 
flfi.  Undertaking  to  Ite  cancelled  thereapon. 

616.  Security,  on  staying  proceedings  after  rerdlct.  In  ^ectment  or 

dower. 

617.  Id.;  damages  to  include  waste. 
616.  Deposit  may  be  dispensed  with. 

619.  Undertaking  and  deposit ;  when  dlapented  with. 

699.  Security  In  other  caaes. 

621.  Spedal  cases  excepted. 

623.  Damages;  how  ascertained. 

6M.  Damages  sustained  by  a  third  person. 

685.  Action  on  the  undertaking. 

g  611.  Seoority,  on  staying  proceedings  in  an  action, 
bmre  trial.  —  An  Injunction  order  shall  not  he  granted. 
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§§  612-613.  INJUNCTION.  31G 

to  stay  the  trial  of  an  action,  in  which  the  oomplaint 
demands  judgment  for  a  sum  of  money  only,  after  issae 
has  been  joined  therein,  unless  the  party  applying 
therefor  gives  an  undertaking  to  the  party  enjoined, 
Tvith  sufficient  sureties,  to  the  effect,  that  lie  will  pay  to 
the  party  enjoined,  or  his  representatiye,  all  damages 
and  costs,  which  may  be  recovered  by  him  in  the  action 
ptayed  by  the  injunction,  not  exceeding  a  sum,  specified 
in  the  undertaking;  and,  also,  all  damages  and  costs 
that  may  be  awarded  to  him,  in  the  action  in  which  the 
iu junction  order  is  g^nted. 

2  R.  8.  188, 1 1S9  (2  Edm.  196).  Andrews  v.  Glenvllle  Woolen  Co..  90 
N.  Y.  282;  Onrpenter  v.  Keating,  10  Abb. N.  S.  223 ;  N.  T.  Attrition  Oo.  «. 
Van  Tnyl,  2  Hun,  378. 

g  612.  Id. ;  after  trial,  and  before  Judgment.  —  An 
injunction  order  shall  not  be  granted,  to  stay  proceed- 
ings in  an  action  specified  in  the  last  section,  after  ver- 
dict, report,  or  decision,  and  before  final  judgment 
thereupon,  unless  a  sum  of  money,  sufficient  to  cover 
the  sum  awarded  by  the  verdict,  report,  or  decision,  and 
the  costs  of  the  action,  is  first  paid,  by  the  party  apply- 
ing for  the  injunction  into  the  court,  in  which  his  action 
is  commenced,  or  an  undertaking  for  the  payment  there- 
of, with  interest,  is  given,  as  prescribed  in  this  arti- 
cle. 

Id.J140,amM. 

§  613.  [Amended,  1877.1  Id.;  after  Judgment —  An 
injunction  order  shall  not  oe  granted,  to  stay  proceed- 
ings upon  a  judgment  for  a  sum  of  money,  unless  the 
following  requisites  are  complied  with,  by  the  party 
applying  therefor: 

1.  The  full  amount  of  the  judgment,  including  in- 
terest and  costs,  must  be  paid  by  him,  into  the  court  in 
which  his  action  is  commenced  ;  or  an  undertaking  in 
lieu  thereof  must  be  given,  as  prescribed  in  this  arti- 
cle. 

2.  He  must  also  give  an  undertaking,  with  sufficient 

sureties,  to  pay  to  the  party  enjoined,  all  damagea  and 

costs,  which  may  be  awarded   to  him  by  the  court,  in 

the  action  in  which  the  injunction   order  is  granted; 

not  exceeding  a  sum,  specified  in  the  undertaking. 

Id.,  1 141.  (Joolc  r.  Plck<T8on.2  Sandf.  691;  Chappell  v.  Potter,  H 
How.  365;  SIclnner  r.  Dayton.  2  Johns.  Cb.  226:  Smith  r.  Lowrv,  1  Id. 
82r>;  Lansing  v.  Edcly.  td.  149;  Jenkins  v.  Wilde.  2  Paige.  394. 
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«17  INJUNCTION.  §§  614r-617 

§  61^  Money  deponted  may  lie  paid  ovel:.  —  Money 
paid  into  court,  as  prescribed  in  the  last  two  sections, 
may  be  paid  over,  by  the  direction  of  the  court,  to  the 
party  whose  proceedings  are  stayed,  upon  his  giving  au 
undertaking  to  the  people  of  the  State,  with  sufficient 
sareties,  in  a  sum  fixed  by  the  court,  to  pay  the  money 
and  interest,  or  any  part  thereof,  as  directed  in  the 
order  or  judgment  of  the  court. 

2  JL  &  Ifi  (2  Bdm.  196).  {  142,  am*d. 

§615.  Undertaking  to  be  oanceUed  thereupon.  — 
"Where  money  so  paid  into  court  lias  been  paid  over  to 
the  party  whose  proceedings  are  stayed,  if  tlie  final 
decision  of  the  action,  in  which  the  injunction  order  is 
granted,  is  against  the  party  obtaining  it,  the  court  must 
give  each  directions,  as  justice  requires,  with  respect  to 
cancelling  the  undertaking  given  by  the  successful 
party;  making  perpetual  the  injunction  staying  collec- 
tion of  the  judgment ;  and  requiring  the  judgment  to 
be  discharged  of  record. 

Id. .  1 143.  CQnninKtaam  v.  White.  45  How.  486 ;  Dry  Dock  Go.  v.  Gun 
nlngliam,  ki.  438 ;  Leggett  v.  Dubois,  1  PaJge,  574  ;  Dunkin  v.  Lawrence 
1  B«t>.  AC. 

S  616,  Security  on  8ta3ring  prooeedings  after  ver 
diet,  in  ^ectment  or  dower.  —  An  injunction  order 
ohall  not  be  granted,  to  stay  proceedings  in  an  action  of 
electment,  dt  for  dower,  after  verdict,  report,  or  deci- 
sion, unless  the  party  applying  therefor  gives  an  under- 
taking, with  sufficient  sareties,  to  pay  to  the  party  en- 
joined, or  his  representative,  all  damages  and  costs,  not 
exceeding  a  sum  specified  in  the  undertaking,  which 
may  be  awarded  to  him,  in  the  action  wherein  the  in- 
junction was  granted. 
Id.,  1 144.  am*d. 

§  617.  Id.;  damages  to  inolnde  waste.  — Where  an 
undertaking  is  given,  as  prescribed  in  the  last  section, 
the  damages  to  be  paid,  upon  the  vacating  of  tlie  injunc- 
tion order,  or  the  decision  of  the  action  against  the 
party  obtaining  it,  include,  not  only  the  reasonable  rents 
and  profits  of  the  real  property,  recovered  bpr  tlie  ver- 
dict, report,  or  decision,  but  all  waste  committed  upon 
tiie  property,  after  the  granting  of  tlie  imunction. 

Id..  114.5.    See  1 623.  port.  Digitized  by  GoOglc 
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g  618.  Depooit  may  be  dlipensed  with.  —  In  a  case 

wuere  money  is  required  hy  the  foregoing  sections  of 
this  article,  to  be  paid  into  coart,  the  coart  or  judge 
may  dispense  with  the  payment,  and  may  require  the 
party  to  give,  in  lieu  thereof,  an  undertaking,  with  two 
or  more  sureties,  to  pay  the  sum  specified,  with  inter- 
est, as  directed  by  the  court.  If  an  undertaking  is  re- 
quired, in  addition  to  the  deposit,  both  undertakings 
may  be  contained  in  the  same  instrument,  at  the  elec- 
tion of  tlie  party  applying  for  the  injunction. 
2  R.  8. 183  (2  Edm.  196).  f  146,  amM. 

^619.  Undertaking  and  deposit;  when  dispensed 
with.  —  The  foregoing  sections  of  this  article  do  not 
apply  to  a  case,  where  an  injunction  order  is  applied 
for,  to  stay  proceedings  In  another  action,  on  the  ground 
that  a  judgment,  verdict,  report,  or  decision  therein 
was  obtained  by  actual  fraud.  In  that  case,  the  court 
or  judge  granting  the  injunction  order  may  dispense 
with  the  deposit  of  money,  or  the  execution  t>f  an  un- 
dertaking, except  as  prescribed  in  the  next  section. 

Id.,iH7,amM. 

6  620.  [Amended,  1877.]  Security  in  other  caaes. — 
Where  special  provision  is  not  otherwise  made  by  law 
for  the  security  to  be  given  upon  an  injunction  order, 
the  party  applying  therefor  must  give  an  undertaking, 
executed  by  him,  or  by  one  or  more  sureties,  as  the 
court  or  judge  directs,  to  the  effect,  that  the  plaintitf 
will  pay  to  tne  party  enjoined,  such  damages,  not  ex- 
ceeding a  sum,  specified  in  the  undertaking,  as  he  may 
sustain  by  reason  of  the  injunction,  if  the  court  finally 
decides  that  the  plaintiff  was  not  entitled  thereto. 

Co.  Proc.ttae  first  sentence  off  222.  N.  T.  Attrition  Co.  v.  Yaa 
Toyl.  2Hun,373t  Lefflnirwell  r.  Chare,  19  How.  Mj  s.  c.  10  Abb.  472; 
Androvette  r.  Bowne,  15  How.  75;  Ryckman  v.  Coleman.  21  Id.  404; 
Angell  r.  Sllsbury.  19  Id.  48;  Newell  v.  Doran,  21  Id.  427;  Brash  «. 
Wlelank7,36ld.  2ft3. 

§  621.  Special  cases  excepted.  —  The  foregoing  pro- 
yisions  of  this  article  do  not  affect  any  special  statutory 
provision,  whereby  security  upon  granting  an  injunc- 
tion order  may  be  dispensed  with,  in  a  particular  case, 
or  the  security  to  be  given  in  a  particular  case  is  other- 
wise regulated. 
New.    8ae  1 11  of  tLe  temporary  act. 
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^a»  INJUNCTION.  gg  622-626. 

%  622.  [Bepealed,  1877.] 

g  623.  [Amended,  1877.]  Damages,  how  aacer-* 
tadned. —  The  damagee,  BUfit&ined  by  reaBon  of  an  in- 
janction,  may  be  ascertained  and  determmed  bj  the 
oouit,  or  bjr  a  referee,  appointed  hj  the  court,  or  by  a 
^ivrit  of  inquiry,  or  otherwise,  as  the  court  shall  direct ; 
and  the  decision  of  the  court  thereupon,  or  an  order 
confirming  the  report  of  the  referee,  is  conclusive,  as 
to  the  amount  of  those  damages,  upon  all  the  persons 
who  have  executed  the  undertaking,  unless  it  is  re- 
versed upon  appeal.  The  court  may,  in  its  discretion, 
direct  that  the  sureties  have  notice  of  the  hearing,  or 
of  an  appeal,  and  may  prescribe  the  time  and  manner 
of  giving  them  notice. 

Go.  Proc.  last  sentences  of  If  222  and  224,  and  part  of  {  145:  2  B.  S.  190. 
liawtonv.  Orcen,64N.  Y.  S2»;  Garde  v.  Sheldon.  3  Barb.  232;  Wilde  v. 
Joel,  15  How.  32n:  Patterson  v.  Bloomer,  0  Abb.  N.  S.  27 ;  Hotchklas  v. 
putt.  7  Hun.  96 ;  Bray  v.  Poillon.  4  T.  ft  C.  663 ;  a.  c,  2  Hun, 383 :  Leavitt*. 


DMbnej.  2  Sw'eeney,  613.  What  damages  may  be  recovered :  Bee  Lawton 
V.  Green,  supra;  Hotchkias  v.  Piatt,  6  Hun,  46;  Hovey  v.  Rubber  Tip 
Peucil  Co..  38  S.  Y.  Supr.  428 ;  5(i  N.  Y.  335 ;  Park  v.  Musgrave :  Troxell 


«.  Haynes.  16  Abb.  N.  S.  1;  McDonald  r.  James,  38  N.  Y.  Supr.  76; 
Andrews  v.  OlenvUle  Woolen  Co. .  AO  N.  Y.  282 -Kose  v.  Post,  66  Id.  603; 
I>lsbTO««.  Garda.  63  id.  6M;  Baylis  v.  Scudder,  6  Hun,  300:  Allen  «. 
Brown.6l«na.  611. 

§  624i  Damages  sastained  by  a  third  penon. — 
Where  the  defendant  enjoined  was  an  officer  of  a  corpo- 
xmtion,  or  joint-stock  association,  or  a  bailee,  agent,  trus- 
tee, or  other  representative  of  another,  and  the  damages, 
mMained  by  him,  are  less  than  the  sum  specified  in  the 
nndertaking,  the  court  or  the  referee  may  also  sepa- 
lately  asce^ain  and  determine  the  damages  sustained, 
by  reason  of  the  injunction,  by  the  corporation,  associa- 
tion, or  person,  whom  the  defendant  represents,  to  an 
amount  not  exceeding  the  surplus  of  the  sum  specified 
in  the  undertaking ;  and  those  damages  may  be  recov- 
ered in  a  separate  action,  brought  as  prescribed  in  the 
next  section. 
Hev.    Andrews  v.  GlenvlUe  W.  Co..  so  N.  T.  283. 

g  626.  Action  on  the  undertaking.  —  Where  the  dam- 
ages have  been  ascertained  by  the  decision  of  the  court, 
or  the  confirmation  of  a  referee's  report,  as  prescribed 
in  the  Ust  two  sections,  any  person,  entitled  to  the  ben- 
efit of  an  undertaking,  executed  pursuant  to  the  pro- 
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visions  of  this  title,  may  bring  an  action  thereon,  with- 

oat  farther  leave  of  the  court. 

Mew.  See  Grlfflng  v.  Slate,  5  How.  Pr.  205 ;  mgffliis  v.  Allen,  6  fd.  SO : 
N.  T.  0.  Ins.  Co.  v.iSafford,  10  Id.  344 ;  Wilde  v.  Joel,  U  Id.  S30 ;  Hover 
9.  Kabber  Tip  Pendl  Co.,  47  id.  289. 


ARTICLE  THIRD. 

VACATING  OB  MODIFYING  AN    INJUNCTION  OBDBB. 

Bbo.  628.  Application  to  vacate  or  modUy,  wltboat  notlee. 
6Z7.  Id.;  upon  notice. 

628.  When  prior  motion  not  to  prejudice  sateeqaeni  application, 

629.  New  undertaking  may  be  required. 

630.  Verified  answer  to  have  the  efl^t  only  of  an  affidavit. 

§  626.  Application  to  vacate  or  modify,  without  no- 
tice.—  Where  the  injunction  order  was  granted  without 
notice,  the-  party  enjoined  may  apply,  upon  the  papers 
upon  which  it  was  granted,  for  an  order  vacating^  or 
modifying  the  injunction  order.  Such  an  application 
may  be  made,  without  notice,  to  the  judge  who  granted 
the  order,  or  whcT  held  the  term  of  the  court  where  it 
was  granted  ;  or  to  the  general  term  of  the  court.  It 
cannot  be  made  without  notic^^,  to  any  other  judge  or 
term,  unless  the  applicant  produces  proof,  by  affidavit, 
that,  by  reason  of  the  absence  or  other  disability  of  the 
judge  who  granted  the  order,  the  application  cannot  be 
made  to  him  ;  and  that  the  applicant  will  be  exposed  to 
great  injury,  by  the  delay  required  for  an  application 
upon  notice.  The  affidavit  must  be  filed  with  the  clerk  : 
and  a  copy  thereof,  and  of  the  order  vacating  or  modi- 
fying the  injunction  order,  must  be  served  upon  the 
plaintiffs  attorney,  before  that  order  takes  effect 

New. 

§  627.  [Amended,  1879.1  Application  to  vacate  or 
modify  upon  notice. —  Wnere  tlie  injunction  order 
was  irranted  without  notice,  or  where  it  was  granted 
upon  notice,  with  leave  to  apply  to  vacate  or  mollify 
it,  the  party  enjoined  may  apply,  upon  notice,  lo  the 
judge  who  granted  it,  or  to  the  court,  at  a  term  where 
a  contested  motion  in  the  action  may  be  heard,  for  an 
order,  vacating  or  modifying  the  injunction  order. 
Such  an  application  may  be  founded  upon  the  papers 
upon  wliich  the  injunction  was  granted  ;  or  upon  proof, 
by  affidavit,  on  the  part  of  th«  defendant ;  or  both. 
Where  ii  is  founded  upon  proof  on^he  part  of  the  de- 
Digitized  by  V3^ 
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fendant,  it  maj  be  opposed  by  new  proof,  by  affidavit, 
on  the  part  of  the  plaintiff,  tending  to  sustain  the  iu- 
J  unction.  • 

Go.  Proc.  9  225  and  IX,  amM.  AffldAylt  IncladM  verifled  answer.  See 
I  eaOMMsL  rowler  «.  Burns.  7  Bosw.  637jHolllns;v.MaIlard,  10  How.  040. 
See  Toorhles*  and  Walt's  Codes,  note;  2  Walt's  Fr.  118  et  seq. 

g  628.  When  prior  motion  not  to  prc^dice  subse- 
qoent  application.  —  The  granting  or  denial  of  an  ap- 
plication, made  aa  prescribed  in  the  last  section,  fonnded 
only  upon  the  papers  upon  which  the  injunction  order 
was  granted,  does  not  prejudice  a  subsequent  applica- 
tion, seasonably  made,  founded  upon  proof,  by  affidavit, 
on  the  part  of  the  defendant.  And  the  granting  or  de- 
nial of  either  application  does  not  prejudice  a  subse- 
quent application,  seasonably  made,  founded  upon  the 
ftiilare  of  a  complaint,  which  had  not  been  made  at  the 
time  of  the  former  application,  to  set  forth  a  cause  of 
action,  sufficient  to  entitle  the  plaintiff  to  the  injunction 
•rder.  upon  one  or  more  grounds,  recited  therein. 
Hew. 

§629.  Neir^imdertaking  maybe  required. — Upon 
the  bearing  oflin  application,  upon  notice,  to  vacate  or 
modify  an  injunction  order,  the  court  or  judge  may  re- 
qaire  a  new  undertaking,  in  the  same  or  in  a  different 
0am,  to  be  given  by  the  plaintiff}  with  the  like  sureties, 
and  to  the  like  effect,  as  upon  granting  an  original  order. 
The  persons  executing  the  new  undertaking  become 
liable  thereon,  as  if  Uiey  had  executed  it  upon  the 
granting  of  the  original  order.  The  persons  who  exe- 
eated  the  original  undertaking  remain  liable  therein, 
until  the  new  undertaking  is  given  and  approved,  and 
no  longer. 
Hew. 

J  I  630.  Verified  answer  to  have  the  effect  only  of  an 
dayit  —  Upon  the  hearing  of  a  contested  applica- 
tion for  an  injunction  order,  or  to  vacate  or  modify  such 
an  order,  a  verified  answer  has  the  effect  only  of  an 
affidavit. 
Hew. 

§  631.  [Repealed,  1877.] 
S  632.  [Bepealed,  1877.] 
%  633.  [Bepealed,  1877.] 
g  634.  [Repealed,  1877.]  °  ^  -^  '^  Google 
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TITLE  IIL 

Attaehment  (^pr&pertjf, 

AmtusM  1.  OuM  vliere  a  wmrrant  of  attacbment  may  be  granted;  and 

prpoeedlnm  upon  granting  the  Bame. 
S.  Sxecating  the  warrant,  pending  the  action. 
8.  Vacating  or  modifying  the  warrant ;  discharging  tlte  aitadi- 

ment.  ^ 

4.  Begulatlona  wnere  there  are  two  or  more  warrants  AiraliMt 

the  same  defendant. 

5.  Proceedings  aA«r  Judgment ;  rights  of  parties  and  dalles  of 

the  Bherltr,  after  the  warrant  is  vacated  or  annulled,  or  thm 
attachment  discharged. 

ARTICLE  FIRST. 

CASB8    WHBBE  A  WARRANT    OF   ATTACHMENT    MAT  BB 
GRANTED  ;  AND  PROCEEDINGS  UPON   GRANTING   THB 

BAME. 

Sko.  ftSS.  In  what  actions  a  warrant  of  attachment  may  be  granted. 

636.  What  must  be  shown  to  procure  the  warrant. 

637.  Warrant  In  action  against  public  officer,  etc.,  for  peculation. 

638.  When  and  bj  whom  the  warrant  may  be  granted. 

639.  Affidavits  to  be  filed. 

640.  Security  on  obtaining  warrant. 

641.  Contents  of  warrant ;  to  whom  directed. 
643.  Validity  of  uuderUklng. 

§636.  [Amended,  L877.]  In  what  actions  a  warrant 
of  attachment  may  be  granted.  —  A  warrant  of  attach- 
ment against  the  property  of  one  or  more  defendants  in 
an  action,  may  be  granted  upon,  the  application  of  the 
plaintiff,  as  specified  in  the  next  session.*  where  the 
action  is  to  recover  a  sum  of  money  only,  as  damages 
for  one  or  more  of  the  following  causes: 

1.  Breach  of  contract,  express  or  implied,  other  than 
a  contract  to  marry  .(1) 

2.  Wrongful  conversion  of  personal  property. 

8.  Any  other  injury  to  personal  property,  in  conse- 
quence of  negligence,  fraud  or  other  wrongful  act. 

This  and  the  following  sections  are  substitutes  for  Go.  Proc.,  H  227  and 
229.  ••  ln)ury  to  property."  Seel  2,  subd.  9,  temporary  act.  post.  At- 
tachment not  a  matter  of  right.  Sartwell  r.  Field  (Ct.  App.),  15  Alb.  L 
J.  332.  See  notes  to  Yoorhles'  and  Walt^s  Codes.  H  227  and  229.  (!> 
Croasman  v.  Llndsley,  42  How.  107. 

§  636.  [Amended,  1877.]  What  must  be  shown  to 
procure  the  warrant.  —  To  entitle  the  plaintiff  to  such 

•  Brror  In  engrossing  for  "section  ". 

Digitized  by  VjOOQ IC 


338  ATTACHMENT  OF  PROPERTY.        §  637. 

a  wmrrant,  he  most  bIiow,  hj  affidavit,  to  the  satisfac- 
tion of  the  jadge  granting  the  same,  as  follows  :(1) 

1.  That  one  of  the  causes  of  lu^iou  specified  in  the 
last  section  exists  against  the  defendant.  If  the  action 
Is  to  recover  damages  for  hreach  of  a  contract,  the  affi- 
davit mast  show  that  the  plaintiff  is  entitled  to  recover 
a  sum  stated  therein,  over  and  above  all  connterclaiuis 
known  to  him.(2) 

2.  That  the  defendant  is  either  a  foreign  corporation 
or  not  a  resident  of  the  State  ;  or,  if  he  is  a  natural  per- 
son and  a  resident  of  the  State,  that  he  has  departed 
therefrom,  with  intent  to  defraud  his  creditors,  or  to 
avoid  the  service  of  a  summons,  or  keeps  himself  con- 
sealed  therein  with  the  like  intent ;  or,  if  the  defendant 
is  a  natural  person  or  a  domestic  corporation,  that  he  or 
it  has  removed,  or  is  about  to  remove,  property  from  the 
State,  with  intent  to  defraud  his  or  its  creditors ;  or  has 
sasigned,  disposed  of,  or  secreted,  or  is  about  to  aspign, 
dispose  of  or  secrete  property,  with  the  like  intent.  (8) 

(1)  lUoton  V.  Poole.  4  Hon,  6»:  Fitzgerald  v.  Belden.  49  How.  22S{ 
mchter  V.  Wli«e,  6  T.  A  0. 70 ;  b.  c.  ,3  IIun,38e ;  Klfer  e.  Wetater.  6  id.  526 ; 
Crandall  r.  McKavn,  J«l.  4.S3  (2)  Richter  t.  Wise,  6  T.  A  C.  70;  8.  c, 
S  H«n.aB&  (3)  Mayor  r.  Genpt,63  N.  T.  646 ;  Ogdensburxii,  etc.,  K.  R. 
Oo.  V,  L^eChiiin plain  R.  R.  Go.,6T.  ft  C.  488;  Fitzeerald  v.  Belden, 
49  How.  2» ;  Blalce  r.  B^-rnhard,  6  T.  A  C.  74  ;  (.c,  3  Ilun,  396  ;  Yates  r. 
Horth.44  K.  Y.  271;  Murphy  v.  Baldwin,  41  How.  270.  Of  National 
BtuikM :  SoDthwlcIc  v.  ITirst  !iational  Hank,  7  Hun,  M ;  Central  NaUonal 
Baolc  V.  BJchland  National  Bank.  52  How.  136. 

§  637.  [Amended,  1877.]  Warrant  in  action  against 
public  omcer,  etc.,  for  peculation.  —  A  warrant  of  at- 
tachment, against  the  property  of  one  or  more  defend- 
ants in  an  action,  may  also  be  granted,  upon  the  appll 
cation  of  the  plaintiff,  where  the  complaint  demandH 
Judgment  for  a  sum  of  money  only  ;  and  it  appears,  by 
affidavit,  that  the  action  is  brought  to  recover  money, 
lands,  credits,  or  other  property,  held  or  owned  by  the 
State,  or  held  or  owned,  officially  or  otherwise,  for  or  in 
behalf  of  a  public  or  governmental  intercHt,  by  a  muni- 
dpal  or  other  public  corporation,  board,  officer,  custo- 
dian, agency,  or  agent,  of  the  State,  or  of  a  city,  county, 
town,  i^llage,  or  other  division,  subdivision,  department, 
or  portion  of  the  State,  which  the  defendant  has,  with- 
out right,  obtained,  received,  converted,  or  disposed  of ; 
or  in  the  obtaining,  reception,  payment,  converpion,  or 
disposition  of  which,  without  right,  he  has  aided  or 
abetted ;  or  to  recover  damageH  for  so  obtaining,  receiv 
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inff,  pajing*,  converting,  or  dispoaing  of  tlie  eame ;  or  the 
folding  or  abetting  thereof.  In  order  to  entitle  the  plain- 
tiff to  a  warrant  of  attachment,  in  a  case  specified  in  this 
section,  he  must  show,  by  affidavit,  to  the  satisfaction 
of  the  judge  granting  it,  that  a  sufficient  cause  of  action 
exists  against  the  defendant,  for  a  sum,  stated  in  the 
affidavit. 

Co.  Proc. ,  parts  of  H  237  and  229,  as  am*d  by  L.  1875,  eta.  8S,  H  2  and  S. 
See  People  f.  Tweed,  63  ]i.  Y.  IM.  ' 

§  638.  [Amended,  1877.]  When  and  by  whom  the 
warrant  may  be  granted. — The  warrant  may  be  granted 
by  a  judge  of  the  court,  or  by  any  county  judge,  to  ac- 
company the  summons,  or  at  any  time  after-  the  com- 
mencement of  the  action,  and  before  final  judgment 
therein.(l)  Personal  service  of  the  summons  must  be 
made  upon  the  defendant,  against  whose  property  the 
warrant  is  granted,  within  thirty  days  after  the  granting 
thereof  ;(2)  or  else,  before  the  expiration  of  the  same 
time,  service  of  the  summons  by  publication  must  be 
commenced,  or  service  thereof  must  be  made  without 
the  State,  pursuant  to  an  order  obtained  therefor,  as  pre- 
scribed in  this  act ;  and  if  publication  has  been,  or  iB 
thereafter  commenced,  the  service  must  be  made  com- 
plete, by  the  continuance  thereof. 

Substitute  for  Co.  Proc^}  228,  and  the  latter  part  of  1 227.  (1)  Webb 
«.  Bailey,  M  N.  Y.  164:  Woodward  r.  Steams.  10  Abb.  N.  S.  ^9&.  (9) 
Taddiken  v.  Cantretl,4  T.  &  a  222;  Waffle  v.  GobIe,d3  Barb.  &17:  Sim- 
son  V.  Burch,  4  Hun.  315. 

§  639.  [Amended,  1877.]  Affidavits  to  be  filed.— 

The  plaintiff  procuring  the  warrant  must,  within  ten 

days  after  the  granting  thereof,  cause  the  affidavits, 

upon  which  it  was  granted,  to  l>e  filed  in  the  office  oi 

the  clerk. 

Co.  Proc  last  sentence  of  {  220.  See  1 3,  sobd.  4,  temporary  act,  post. 
Brash  v,  Wielarsky,  36  How.  253. 

g  640.  Security  on  obtaining  warrant  —  The  judge, 
before  granting  the  warrant,  must  require  a  written 
undertaking,  on  the  part  of  the  plaintiff,  with  sufficient 
sureties,  to  the  effect,  that  if  the  defendant  recovers 
judgment,  or  if  the  warrant  is  vacated,  the  plaintiff 
will  pay  all  costs,  which  may  be  awarded  to  the  defend- 
ant, and  all  damages,  which  he  may  sustain  by  reason 
of  tlie  attachment,  not  exceeding  the  sum  specified  in 
the  undertaking,  which  must  be  at  least  two  hundred 
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and  fiftj*  dollars.  But  this  Bection  does  not  apply  to  a 
case,  where  the  action  ia  brought  for  a  cause  specified 
in  section  637  of  this  act,  or  where  it  is  specially  pre- 
scribed by  law  that  security  may  be  dispensed  with,  or 
where  the  security  to  be  given  is  specially  regulated  by 
law. 

Go.  Proc..  1 230.  amM.  Wliitney  v.  DeniHton.  2  T.  A  a  471 ;  Kissam  v. 
MarsluJUlO  Abb.  424:  In  re  Heller.  41  How.  213;  Bennett  v.  Brown,  4 
K.  Y.  254.  Sureties:  Lefflnirwell  v.  ChAve.5Bo8W.  703;  Courter  v.  Hc- 
Kamaro,  9  How.  25-^;  Asklns  v.  Heanjg.S  Abb.  184;  Kaiser  v.  Ricliard- 
jon.A  Daly,  301.  Action  on:  Beldersee  r.  Aden,  12  Abb.  N.  S.  324;  s. 
c,  62  Barb.  I7»;  2  Walt's  Pr.  153. 

%  641.  Contents  of  wanrant ;  to  whom  directed.  — 

The  warrant  must  be  subscribed  by  the  judge  and  the 

plalnti£F*s  attorney  ,(1)  and  must  briefly  recite  the  ground 

of  the  attachment.(2)    It  may  be  directed,  either  to  the 

sheriff  of   a  particular  county,  or,  generally,  to  the 

sheriff  of  any  county.    It  must  require  the  sheriff  to 

attach  and  safely  keep,  so  much  of  the  property,  with- 

in  his  county,  which  the  defendant  has,  or  which  he 

may  have,  at  any  time  before  final  judgment  in  the 

action,  as  will  satisfy  the  plaintiff's  demand,  with  costs 

and  expenses      The  amount  of  the  plaintiff's  demand 

must  be  specified  in  the  warrant,  as  stated  in  the  affida- 

Tit.     Warrants  may   be  issued   at  the  same  time,  to 

shexiffs  of  different  counties. 

Id.,  1 231,  amM  and  enlarged.  Ante, }  M.  (1)  Oenln  v.  Torapklna.  U 
Barb.  265:  Greenleaf  v.  Huniford.  19  Abb.  4(» ;  s.  c ,  30  How.  30:  Kla- 
§am  9.  Marstaall,  10  Abb.  424.  (3)  See  Mayor  v.  Qenet,63N.  T.  646; 
Delaney  v.  Brett,  1  Abb.  N.  8.  421. 

g  642.  Validity  of  ondertaking.  —  It  is  not  a  defence 

to  an  action  upon  an  undertaking,  given  upon  granting 

a  warrant  of  attachment,  that  the  warrant  was  granted 

improperly,  for  want  of  jurisdiction,  or  for  any  other 

cause. 

Kew.  Overmles  Carl  well  v.  Colgate,  1  Barb.  2V3:  Belderaeev.  Aden. 
12  Abb.  N.  8.  324;  and  aee  Coleman  v.  Bean,  1  Abb.  App.  Dec.  394,  and 
OodMdonIt  V.  Toorhlea.  36  N.  T.  358. 

ARTICLE  SECOND. 
BXBCuniva  the  warraut,  pending  the  action. 

tea  644.  Sherlir  miiBt  attach  property  of  defendant. 

•la.  Wbat  Interest  In  real  property  may  be  attached. 

646.  Attachment  of  unpaid  sabscriptlon  to  foreign  oorporatUm. 

647.  Id.;  Interest  In  corporation. 

648.  Id.;  bond,  note,  etc 
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8n.  649.  How  property  to  be  attached. 

650.  OertlAcate  of  defendant's  Interest  to  be  fnnitobed. 

651.  Person  refusing  certificate  may  be  examined. 
6A2.  Bights  of  owner  or  master  of  vessel  on  which  goods  hftTtt  1 

snipped. 
693.  Foregoing  section  not  to  apply  In  certain  cases. 
t&i.  SherTnr  must  make  Inventory. 
6A5.  Sheriff  may  maintain  actions. 
6&A.  Perishable  goods  and  animals  to  be  sold. 

657.  Claim  of  property:  how  tried. 

658.  Proceedings,  If  claimant  succeeds. 
65V).  Fiutling.  not  to  prejudice  right  of  claimant. 

660.  Proceedings  on  claim  to  domestic  vessel. 

661 .  A  pprnisers  to  be  sworn ;  valuation  to  be  returned. 

662.  Undertaking  to  be  given. 

663.  Vessel ;  when  to  be  discharged. 

664.  When  undertaking  to  be  sued. 

665.  Defence  in  such  an  action ;  plalDtllTs  recovery. 

666.  Foreign  vessel ;  how  valued. 

667.  Notice  thereof. 

668.  Plaintiff  to  give  undertaking  with  sureties. 

669.  Vessel ;  when  to  be  discharged. 

670.  TermH  on  which  debtor  may  claim  veflMl. 

671.  673, 673.  When  vessel  to  be  sold. 

674.  Sheriff  to  keep  property. 

675.  Sheriff  may  be  directed  to  pay  money  Into  conrt. 

676.  When  he  may  be  directed  to  release  or  deliver  property. 

677.  Plaintiff  may  bring  action  In  name  of  himself  and  the  ti 

678.  How  leave  to  bring  such  an  action  procured. 

679.  Plaintiff  mny  be  Joined  with  sheriff,  after  action  commenoad* 

680.  Judge  to  direct  as  to  management  of  such  an  action,  etc 

681.  Betum  of  inventory ;  how  enforced. 

8  643.  [Repealed,  1877.] 

g  644.*  Sheriff  must  attaoh  property  of  defendant.  — 

The  sheriff  must  immediately  execute  the  warrant,  by 
levying  upon  so  much  of  the  personal  and  real  prop- 
erty of  the  defendant,  within  his  county,  not  exempt 
from  levy  and  sale  by  virtue  of  an  execution,  aa  will 
satisfy  tlie  plaintifiTs  demand,  with  the  coat«  and  ex- 
penses. He  must  take  into  his  custody  all  books  of  ac- 
count, vouchers,  and  other  papers,  relating  to  the  per- 
sonal property  attached,  and  all  evidences  of  the  de- 
fendant's title  to  the  real  property  attached,  which  he 
must  safely  keep,  to  be  disposed  of,  as  prescribed  in 
this  title.  The  sheriff,  to  whom  a  warrant  of  attach* 
ment  is  delivered,  may  levy,  from  time  to  time,  and  as 
often  as  is  necessary,  until  the  amount,  for  which  it 
was  issued,  has  been  secured,  or  final  judgment  has 
been  rendered  in  tlie  action,  notwithstanding  the  ex* 
piratlon  of  his  term  of  office. 

Go.  Proo..  part  of  1 2S3.  and  2  R.  S.  4,  {  7  (2  Sdm.  4).  am*d.  Kellj  •. 
Breoslng. »  Barb.  12S;  Rob  v.  Moffat.  8  Johns.  2&7 ;  People  v.  Schujler, 
5  Barb.  166;  Smith  v.  Orser.  43  Id.  18;  Froat  «.  Mott.  S4  vTy,  Mf 
Chamberlain  «.  BeUer.  18  Id.   116;  Lnmmta  «.  Kasnon,  4i  Barto.  STSi 
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Boflvriv.  Weir,  84  N.  T.  463;  Ransom  v.  Halcott,  18  Barb.  66;  McKay 
•.  Banower,  ST  M.  473:  Thcmp,  Pro.  Bern.  309;  Lynch  v.  Qury,  62  N. 
T.  181 :  U.  S.  V.  Graff;  4  Hun,  634. 

§  646.  What  interest  in  real  property  may  be  at- 
tached. — The  real  property,  which  may  be  levied  apon 
by  Tirtae  of  a  warrant  of  attachment,  includes  any  in^ 
tereat  In  real  property,  either  rested  or  not  vested 
which  is  capable  of  being  aliened  by  the  defendant. 

Hew.    Lee  v.  Hanter,  1  Fatge,  619;  Rodgers  «.  Bonner,  46  N.  T.  879. 

g  546.  Attachment  of  unpaid  subsoriptton  to  foreign 
odrporation. — Under  a  warrant  of  attachment  against 
a  foreign  corporation,  other  than  a  corporation  created 
by  or  under  the  laws  of  the  United  States,  the  sheriff 
may  levy  apon<the  sum  remaining  unpaid  upon  a  Bub> 
Bcription  to  the  capital  stock  of  the  corporation,  made 
by  a  person  within  the  county ;  or  upon  one  or  more 
shares  of  stock  therein,  held  by  such  a  person,  or  trans- 
ferred by  him,  for  the  purpose  of  avoiding  payment 
thereof. 
SabstltQta  for  part  of  L.  1646.  ch.  2». }  1  (3  Edm.  680). 

§  647.  Id.;  intereat  in  corporation. —  The  rights  or 
aharea  which  the  defendant  has  in  the  stock  of  an  asso- 
ciation or  corporation,  together  with  the  interest  and 
profits  thereon,  may  be  levied  upon ;  and  the  sheriff's 
certificate  of  the  sale  thereof  entitles  the  purchaser  to 
the  same  rights  and  privileges,  with  respect  thereto, 
which  the  defendant  had,  when  they  were  so  attached. 

Co.  Proc.  i  2M,  and  final  elanse  of  |  237.    Smith  v.  Am,  Coal  Go.,  7 
817;  Pard©        — 


dee  V.  Leltch,  6  Id.  903. 

§  64a  [Amended,  1877.]  Id. ;  bond,  note^  etc  —  The 
attachment  may  also  be  levied  upon  a  cause  of  action 
arising  upon  contract;  including  a  bond,  promissory 
note,  or  other  instrument  for  the  payment  of  money 
only,  negotiable  or  otherwise,  whether  past  due,  or  yet 
to  become  due,  executed  by  a  foreign  or  domestic  gov- 
ernment, state,  county,  public  officer,  association,  muni- 
cipal  or  other  corporation,  or  by  a  private  person,  either 
withio  or  without  the  State ;  which  belongs  to  the  de- 
fendant, and  IB  found  within  the  county.  The  levy  of 
the  attachment  thereupon  is  deemed  a  levy  upon,  and  a 
■eixure  and  attachment  of,  the  debt  represented  thereby. 

Kev.  McGlan  v.  Koes,  11  Abb.  N.  8.  aO:  Clark  v.  Warren.  7  Lena. 
US;  GUrk  v.  GQodrld«e.41  N.  T.  210;  G*Brlenv.  Mechanics*  Ina.  p».. 
a6M.  62;  SmKh  «.  Am.  Coal  Go. ,  7  Lans.  817:  Wlllet  «.  Equitable  Iiw. 
On. .  M  Abb.  MB;  KeUy  v.  Babcock.  49  N.  T.  818;  Tharber  «.  BUaek,  <• 
U.  88;  Hechenlce*  Bank  e.  Dakln,  61  Id.  619. 
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g  649.  How  property  to  be  attached.  —  A  levj  under 
a  warrant  of  attachment  must  be  made  as  follows  : 

1.  Upon  real  property,  by  filing  with  the  clerk  of  tlio 
county,  where  it  is  situated,  a  notice  of  the  attachment, 
stating  the  names  of  the  parties  to  the  action,  the 
amount  of  the  plaintiff's  claim,  as  stated  in  the  warnint, 
and  a  description  of  the  particular  property  levied  upon. 
The  notice  must  be  subscribed  by  the  plaintiff's  at- 
torney, adding  his  office  address  ;  and  must  be  recorded 
and  indexed  by  the  clerk,  in  the  same  book,  in  like  man- 
ner, and  with  like  effect,  as  a  notice  of  the  pendency 
of  an  action.(l) 

2.  [Amended,  1879.1  Upon  personal  property, 
capable  of  manual  delivery,  including  a  bond,  promissory  note, 
or  other  instrument  for  the  payment  of  money,  by  talcing  the 
same  into  the  sheriff's  actual  custody. (2)  He  must  thereupon, 
without  delay,  deliver  to  the  person  from  whose  possession  the 
property  is  taken,  if  any.  a  copy  of  the  warrant,  and  of  the 
aftiaavits  upon  which  it  was  granted. 

8.  Upon  other  personal  property,  by  leaving  a  certi- 
fied copy  of  the  warrant,  and  a  notice  showing  the  prop- 
erty attached,  with  the  person  holding  the  same  ;  or,  if 
it  consists  of  a  demand,  other  than  as  specified  in  the 
last  subdivision,  with  the  person  against  whom  it  exists ; 
or,  if  it  consists  of  a  right  or  share  in  the  stock  of  an 
association  or  corporation,  or  interests  or  profits  thereon, 
with  the  president,  or  other  head  of  the  association  or 
corporation,  or  the  secretary,  cashier,  or  managing  agent 
thereof.  (3) 

Substitute  for  Co.  Proc. ,  8  235.  (1)  See  Rodgera  v.  Bonner.  4ft  N.  T. 
879;  Larned  v.  Yandenburgh.  7  How.  S79;  Fltsgeraldv.  Blake,  Is  td.  llOw 
1st)  U.  ».  V.  OrafT.  4  Hun. 634.  (3)  0*Brlen  v.  Mecbanlca.etc..  Fire  Ids. 
Oo.,O0  N.  Y.  52;  Clarke  v.  Ooodridffo, 4nd.  310;  Qarkv.  Warren, 7  Lans. 
180;  McGinn  v.  Boks,  11  Abb.  N.  S.  20;  Miles  v.  Brown,  S  N.  T.  Sopr. 
400;  Parde«  v,  Lettcb.  6  Laos.  303. 

§  650.  Oertifioate  of  defendant*!  interest  to  be  far- 
nishedi  —  Upon  the  application  of  a  sherifi*,  holding  a 
warrant  of  attachment,  the  president  or  other  head  of 
an  association  or  corporation,  or  the  secretary,  cashier,  or 
managing  agent  thereof,  or  a  debtor  of  the  defendant,  or 
a  person  holding  property,  including  a  bond,  promissory 
note,  or  other  instrument  for  the  payment  of  money, 
belonging  to  the  defendant,  must  furnish  to  the  sheriff 
a  certificate,  under  his  hand,  specifying  the  rights  or 
number  of  shares  of  the  defendant,  in  the  stock  of  the 
association  or  corporation,  with  all  dividends  declared, 
or  incumbrances  thereon ;  or  the  amount,  nature,  and 
description  of  the  property,  held  for-.the  benefit  of  the 
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defendant,  or  of  the  defendant's  intereBt  in  property  00 

held,  or  of  the  debt  or  demand  owing  to  the  defendant, 

aa  the  case  reqaires. 

Sabstltate  for  part  of  1 238,  Oo.  Proo.  0*Brien  v.  Uecbanlcs,  etc.,  F. 
Ins.  Go^  96  N.T.  fl2;  Baxter  v.  Mo.,  etc.,  Ball  way  Co..  4  Hon.  630;  Scbieb 
*.  Bftldvln,  22  How.  278;  a.  c.  13  Abb.  4fi9;  Skinner  v.  Stuart,  13  Id. 
443;  a.  c.  on  appeal,  M  How.  4Ws  Id  Abb.  301;  Bank  v.  8tarKla,9 
Boaw.  660. 

g  661.  PeiBon  refdaing  oeitificate  may  be  examined* 

—  if  a  person,  to  whom  application  is  made,  as  pre- 
scribed in  the  last  section,  refuses  to  give  such  a  certi- 
ficate ;  or  if  it  ill  made  to  appear,  by  affidavit,  to  the 
satisfaction  of  the  court,  or  a  judffe  thereof,  or  the 
county  judge  of  the  county  to  which  the  warrant  is  is- 
sued, that  there  is  reason  to  suspect  that  a  certificate 
^Ten  by  him  is  untrue,  or  that  it  fails  fully  to  set  forth 
the  facts,  required  to  be  shown  thereby  ;  the  court  or 
judge  may  make  an  order,  directing  him  to  attend,  at  a 
specified  time,  and  at  a  place  within  the  county  to  which 
the  warrant  is  issued,  and  submit  to  an  examination 
under  oath,  concerning  the  same.  The  order  may,  in 
the  Secretion  of  the  court  or  judge,  direct  an  appear- 
ance before  a  referee  named  therein. 

Saballtate  Ibr  remainder  of  1 236,  Oo.  Proc.  See  Baxter  v.  Mo.,  etc., 
K*y  Oi>.,4llaD,fi30.  Superaeaea  Carroll  «.  Flnley,  26  Barb.  61;  Bey- 
mdUM  V.  Ilalier.  48  id.  146.     Alao  L.  1848,  cb.  68,  |1  (8  JCdm.  481). 

§  662.  Rights  of  owner  or  master  of  ▼essel  on  which 
goods  lunre  been  shipped.  —  Except  as  otherwise  pre- 
scribed in  the  next  section,  the  owner  or  master  of  a 
▼essel,  on  board  of  which  goods  of  a  defendant,  against 
whom  a  warrant  of  attachment  is  issued,  have  been 
shipped  for  transportation,  without  reshipment  or  trans- 
shipment in  the  State,  to  a  port  or  plfice  without  the 
State,  may  transport  and  deliver  them  according  to  their 
destination,  notwithstanding  the  warrant ;  unless  the 
plaintiff,  his  agent  or  attorney,  executes  to  the  owner 
or  the  master  of  the  vessel,  a  written  undertaking,  with 
safi9cient  snreties,  in  a  sum  specified  therein,  to  pay 
him  all  expenses,  damages,  and  charges,  which  may  be 
incurred  by  him,  or  to  which  he  may  be  subjected,  for 
unlading  the  goods  from  the  vessel,  and  for  all  ne- 
cessary detention  of  the  vessel,  for  that  purpose.  The 
undertaking  must  be  approved,  with  respect  to  its  form, 
the  sum  specified  therein,  and  the  sufficiency  of  the 
sureties,  by  a  jud^e  of  the  court, or  the  county  Judge  of 
the  eoonty  wherein  the  vessel  is  situated,  or,  in  the  city 
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and  county  of  New-Tork,  by  a  judge  of  a  superior  citj 
court  within  tliat  cdtj  and  county. 

L.  1841.  ch.  MS.  I  1  (4  Xdm.  479),  unU  TiMckt  «.  Schmidt,  18  A.bb. 
t07. 

§  663.  Foregoing  aection  not  to  apply  in  oertain 
oaaes.  —  Tlie  last  section  does  not  apply,  where  the 
owner  or  master,  before  the  shipment  of  the  goods,  bad 
actual  information  of  the  granting  of  the  warrant,  or 
where  he  has,  in  any  wise,  connived  at,  or  been  privy 
to,  the  shipment  thereof,  for  the  purpose  of  screening 
them  from  legal  process,  or  of  hindering,  delaying*,  or 
defrauding  creditors. 
Id..  1 2. 

§664.  Sheriff  must  make  inventory. —  The  sheriff 
must,  immediately  after  levying  under  a  warrant  of  at- 
tachment, make,  with  the  assistance  of  two  disinter- 
ested freeholders,  a  description  of  the  real  property,  and 
a  just  and  true  inventory  of  the  personal  property,  upon 
which  it  was  levied,  and  of  the  books,  vouchers,  and 
other  papers  taken  into  his  custody,  stating  therein  the 
estimated  value  of  each  parcel  of  real  property  attached, 
or  of  the  interest  of  the  defendant  therein,  and  of  each 
article  of  personal  property,  enumerating  such  of  the 
latter  as  are  perishable.  The  inventory  must  be  signed 
by  tJie  sheriff  and  the  appraisers ;  and  must,  within  five 
days  after  the  levy,  be  filed  in  the  office  of  the  clerk  of 
the  county,  where  the  property  is  attached. 

The  first  clause  of  2  R.  8.  4. 1 8  (2  Edm.  4).  am*d.  Yandarheydaa  v. 
Gary,  38  How.  367;  Oreenleaf  v.  Muniford,  90  Id.  30;  8.  c.  19Ahb.  4Ms 
Kuhlinan  v.  Orser,  9Duer,242;  Lyman  v.  Gartwrlght.3  B.  D.  Smith, IIT. 

§  666.  Sheriff  may  maintain  actions. — The  sheriff 
must,  subject  to  the  direction  of  the  court  or  judge,  col- 
lect and  receive  all  debts,  effects,  and  things  in  action, 
attached  by  him.  He  may  maintain  any  action  or  special 
proceeding,  in  his  name,  or  in  the  name  of  the  defend- 
ant, which  is  uecesHary,  for  that  purpose,  or  to  reduce 
to  his  actual  possession  an  article  of  personal  property, 
capable  of  manual  delivery,  but  of  which  he  has  been 
unable  to  obtain  possession.  And  he  may  discontinue 
such  an  action  or  special  proceeding,  at  such  time  and 
on  such  terms,  as  tne  court  or  judge  directs. 

Go.  Proc. ,  part  of  1 232.  amM.  Van  VolkenbcirKh  o.  Bates,  H  Abb.  M. 
8.  314,  n.  and  cases  cited;  Lupton  v.  Smith, 9  T.  AC.  274;  s.  cSHan. 
1 ;  48  How.  361 ;  Lanning  v.  Streeter,  57  Barb.  SS;  Kelly  v.  Brmislnff,  SI 
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Id.  m:  f$kljiD«r  V.  Stnart,  13  Abl>.  MSiO^Brlen  «.  Merchants*  Ins.  Go.. 
W  Ab1>.  N.  8.  212:  O'Brien  v.  Olenvllle  Wool  Co.,  M  N.  Y.  l»i  Thurber 


a  666.  [Amended,  1877.]  Perishable  goods  and 
a^iwiai*  to  be  sold.  —  If  property  attached,  other  than 
a  Teeael,  is  perishable,  the  court  or  judge  may,  by 
an  order  made  with  or  without  notice,  as  the  urgency 
of  the  case  in  its  or  his  opinion  requires,  direct  the 
sheriff  to  sell  it  at  public  auction,  and  thereupon  the 
sheriff  must  sell  it  accordingly.  If  it  consists  of  live 
Animals,  the  same  proceedings  may  be  had,  but  such 
notice  shall  be  given  to  the  parties  to  the  action,  of  the 
application  for  the  order  as  the  court  or  judge  pre- 
acribes.  The  order  directing  the  sale  must  prescribe 
the  time  and  place  of  the  sale,  and  notice  thereof  must 
be  given  In  such  manner,  and  for  such  time  as  is  pre- 
scribed in  the  order.  The  sheriff  must  retain  in  his 
Ijands  the  proceeds  of  the  sale,  after  deducting  his  ex^ 
penses  as  allowed  by  the  court  or  judge. 

Go.  Proc.. 1 233;  and  3  B.  8.  4, pitttof  1 9  (3  JBdSL  5), am'd.  IMvlft  v. 
AlQsworth,  14  How.  346. 

g  657.  Claim  of  property ;  how  tried.  —  If  goods  or 
effects,  other  than  a  vessel,  attached  as  the  property  of 
the  defendant,  are  claimed  by  or  in  behalf  of  another 
person,  as  his  property,  the  sheriff  may,  in  his  discre- 
tion, empanel  a  jury  to  try  the  validity  of  the  claim. 
2  B.  8.  4,  i  10  (2  Edm.  5).    See  U 106  and  109,  ante. 

§  658.  [Amended,  1877.J  Prooeediiigs,  if  olaimant 
SDOoeeds.  If,  by  their  inqulsiilon,  the  jury  find  the 
property  of  the  goods  or  efiects  to  have  been  in  the 
claimant,  at  the  time  of  the  levy,  the  sheriff  must  forth- 
with deliver  them  to  him  or  his  agent ;  unless  the 
plaintiff  gives  an  undertaking,  with  sufficient  sureties, 
to  indemnify  the  sheriff  for  the  detention  thereof.  If 
the  undertaking  is  given,  the  sheriff  must  detain  the 
goods  or  effects,  as  the  property  of  the  defendant. 

Id. .  f  II.  Lninmis  v.  Kasaon.  43  Barb.  S73 ;  Boflrera  v.  Wler.  34  N.  T. 
40;  Bugler  v.  Bates,  3  .Tobns.  185;  Townsend  v.  Phillips,  10  Id.  «8; 
Cbavberiaia  v.  BeUer,  IS  N.  T.  lift. 

§  669.  Finding,  not  to  prcdndice  right  of  olaimant. 
—  If  the  property  is  found  to  be  in  the  defendant,  the 
finding  does  not  prejudice  the  right  of  the  claimant  to 
bring  an  action,  to  recover  the  goods  or  effects,  or  the 
value  thereof. 
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§  660.  Prooeedings  on  claim  to  domastic  veasaL  — 

Where  a  vessel,  belonging  to  a  port  or  place  in  the 
United  States,  or  a  share  or  interest  therein,  is  attached, 
the  court  or  judge,  on  the  application,  within  thirty 
days  thereafter,  of  a  person  claiming  title  thereto,  or 
of  his  agent,  must  appoint  three  indififerent  persons  to 
make  a  valuation  thereof. 
S  B.  S.  ft,  1 13  (2  Sdm.  0). 

J  661.  [Amended,  1877.]  Appraiaers  to  be  awom; 
nation  to  be  returned.  —  A  valuation  of  a  vessel,  or 
of  a  share,  or  interest  therein,  made  as  prescribed  in 
this  article,  must  be  in  writing,  and  subscribed  by  the 
appraisers ;  each  of  whom  must  take  and  subscribe  an 
affidavit,  annexed  thereto,  to  the  effect,  that  the  valua- 
tion is,  in  all  respects,  just  and  fair,  and  that  the  value 
of  the  vessel,  share,  or  interest,  is  truly  stated  therein, 
according  to  the  deponent's  belief.  The  valuation  must 
be  immediately  returned  to  the  court  or  judge;  and, 
after  an  undertaking  is  given,  or  afier  the  expiration 
of  the  time  to  give  an  undertaking,  as  prescribed  in  the 
next  section,  it  must  be  delivered  to  the  sheriff. 
29ew. 

§  662.  Undertaking  to  be  given.  —  Within  two  days 
after  the  valuation  is  returned,  the  claimant  or  hia 
agent  may  execute  an  undertaking  to  the  sheriff,  with 
Buificient  sureties,  approved  by  the  court  or  judge,  who 
must  justify  in  twice  the  appraised  value,  to  the  effect, 
that,  in  an  action  to  be  brought  on  the  undertaking*, 
the  claimant  will  establish  that  he  was  the  owner  of 
the  vessel,  share,  or  interest,  at  the  time  of  the  levy 
thereupon  ;  and  that,  in  case  of  his  failure  to  do  so,  he 
will  pay  the  amount  of  the  valuation,  with  interest 
from  the  date  of  the  undertaking,  to  the  sheriff;  or,  if 
the  warrant  is  vacated  or  annulled,  to  the  defendant,  or 
his  personal  representative. 

a  R.  8.  ft,  8 14. 

g  663.  Vessel ;  when  to  be  diaoharged.  —  Upon  anch 
an  undertaking  being  executed  and  delivered  to  the 
sheriff,  the  court  or  judge  must  make  an  order,  direct- 
ing the  vessel  or  share  to  be  discharged  from  the  attach- 
ment. Thereupon  the  sheriff  must  diacharge  the  aame 
accordingly. 
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§  664.  When  undertaking  to  be  nied.  — The  coart 
or  judge  may,  upon  the  application  of  either  partj,  at 
any  time  before  the  warrant  is  vacated  or  annulled,  di- 
leci  the  sheriff  to  commence  an  action  upon  the  under- 
taking, upon  such  terms  and  conditions,  and  under  such 
T^ulations,  between  him  and  the  applicant,  as  it  or  he 
deems  just.  And  if  the  warrant  of  attachment  is  va- 
cated or  annulled,  the  defendant  in  the  attachment,  his 
assignee  or  personal  representative,  may  commence  and 
maintain  an  action  upon  the  undertaking,  or  may  be 
substituted,  in  place  of  the  sheriff,  in  an  action  pending 
thereupon. 
Satatttate  for  2  B.  8.  5, 1 16. 

§  t>65.  Defence  in  such  an  action;  p]ainti£p8  recov- 
ery.—  In  such  an  action,  the  claimant  may  show,  in  bar 
ot  a  recovery,  that  he  was  the  owner  of  the  vessel, 
share,  or  interest,  at  the  time  when  it  was  attaclied.  If 
Judgment  passes  against  him,  the  plaintiff  is  entitled  to 
recover  the  amount  of  the  valuation,  with  interest  from 
the  date  of  the  undertaking. 
Id.,1 17.  amM. 

%  666.  Foreign  ▼easel  how  valued. —  Where  a  for- 
eign vessel,  or  a  share  or  interest  therein,  is  attached. 
It  must  be  valued,  as  prescribed  in  sections  660  and 
601  of  this  act,  upon  the  application  of  a  person,  who 
makes  affidavit,  to  the  effect  that  he  is  the  owner  thereof, 
or  that  he  is  the  agent  of  a  person,  naming  him  and  his 
residence,  whom  he  believes  to  be  the  owner  of  the 
vessel,  share,  or  interest  attached. 
Id..  1 18. 

§667.*  Notice  th«Keo£  —  Such  notice  of  the  appli- 
cation must  be  given  to  the  plaintiff,  as  the  court  or 
judge  deems  reasonable. 

IlL.119. 

§668.  Plaintiff  to  give  undertaking  with  sureties. 
— ^Within  three  days  after  the  valuation  is  returned, 
the  plaintiff  must  give,  to  the  person  in  whose  behalf 
the  claim  is  made,  an  undertaking,  with  sufficient  sure- 
ties, approved  by  the  court  or  judge,  who  must  justifv 
in  twice  the  appraised  value,  to  the  effect  that  they  will 
pay  such  damages  as  may  be  recovered  for  seizing  the 
▼easel,  share,  or  interest,  in  an  action  brought  against 
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the  sheriff;  or  the  plaintiff  ia  the  attachment,  within 
three  montlis  from  the  approval  of  the  undertakia^,  if 
it  appears  therein  that  the  vessel,  share,  or  interest  be- 
longed, at  the  time  of  attaching  it,  to  the  person  in 
whose  behalf  the  claim  is  made. 

Butatltute  for  2  B.  8.  6.  (  30. 

g  669.  Vessel;  when  to  be  disoliarged. —  Unleea 

such  an  undertaking  is  given,  the  court  or  jndge  must 
grant  an  order  discharging  the  vessel,  share,  or  interest 
so  claimed,  from  the  attadiment;  wliereupon  the  sheriff 
must  discharge  the  same  accordingly. 

Id..«31. 

^  670.  Terms  on  wliich  debtor  may  claim  ▼esseL  — 

If,  after  such  an  undertaking  is  given  bv  the  plaintifT, 
the  warrant  is  vacated  or  annulled,  or  the  attachment 
is  discharged  as  to  the  vessel,  share,  or  interest,  the  de- 
fendant or  his  agent  is  entitled  to  claim  the  same,  or 
the  proceeds  thereof,  if  it  has  been  sold,  only  upon  hie 
showing,  to  the  satisfaction  of  the  court  or  judge,  that 
the  undertaking  has  been  discharged ;  or  giving  to  the 
plaintiff  an  undertaking,  with  sufficient  sureties,  ap- 
proved by  the  court  or  judge,  who  must  justify  in  twice 
the  appraised  value,  to  the  effect,  that  they  will  indem- 
nify the  plaintiff  against  all  charges  and  expenses,  in 
consequence  of  the  undertaking. 
I(l..|23,  amM. 

§  671.  When  vessel  to  be  sold.  —  If  the  undertaking 
of  the  plaintiff  is  not  discharged,  or  he  is  not  indemni- 
fied, as  prescribed  in  this  article,  within  one  month  after 
the  defendant  becomes  entitled  to  claim  the  vessel, 
share,  or  interest,  as  so  prescribed,  it  may  be  sold  b/ 
the  sheriff,  in  whose  custody  it  is,  upon  an  order  of  the 
court  or  judge  ;  and  the  proceeds  of  the  sale  must  be 
paid  to  the  persons  who  executed  the  undertaking,  for 
their  indemnity. 

Id.. «  24. 

g  672.  The  same.  —  If  a  claim  is  not  made,  by  or  in 
behalf  of  an  owner  of  a  domestic  vessel,  or  of  a  shave 
or  interest  therein,  within  thirty  days  after  it  is  at- 
tached, or  if  the  proper  undertaking  is  not  ex^uted  bf 
the  claimant ;  or  if  a  claim  is  not  made,  within  that 
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time,  bj  or  in  behalf  of  the  owner  of  a  foreign  yessel, 
or  of  a  share  or  intereat  therein ;  the  vessel,  share,  or 
Interest,  may  be  sold  by  the  sheriff,  under  an  order  of 
the  coart  or  jadge,  upon  the  application  of  the  plaintiff, 
if,  in  the  opinion  of  the  court  or  judge,  a  sale  is  neces- 
sary. 

2B.8.A,|2». 

^  673.  The  same.  —  Where  a  share  or  interest  in  a 
ressel,  foreign  or  domestic,  is  attached,  if  the  proper 
elaim  to  it  is  not  made,  by  or  in  behalf  of  an  owner 
thereof,  witliio  thirty  days  thereafter,  it  may  be  sold  by 
the  sberiff*,  under  an  order  of  the  court  or  judge,  upon 
the  application  of  a  joint  owner,  or  his  agent. 

g  674b  [Amended.  1877.]  Sheotlff  to  keep  property. 

—  The  sheriff  must  keep  the  property  attached  by  him, 
or  the  proceeds  of  property  sold,  or  of  a  demand  col- 
lected by  him,  to  answer  any  judgment  that  mi\y  be 
obtained  against  the  defendant  in  the  action. 

rv>.  Proe.,  part  off  2S2.  8m  Wrlfflit  v.  Rowland,  4  Eeyea,  1A9;  McKaj 
r.  lUiTowf-r.  27  Barb.  463;  White  v.  HadUon,  26  N.  Y.  117;  Barker  «. 
XUi^Y.  6  Johns.  IM;  Thomp.  Pro.  Reio.  413,  et  Beq. 

%  676.  Sheriff  may  be  directed  to  pay  money  into 
eonrt. — But  the  court,  upon  the  application  of  either 
party  to  the  action,  may  direct  the  sheriff,  either  before 
or  after  the  expiration  of  his  term  of  office,  to  pay  into 
conrt  the  proceeds  of  a  demand  collected,  or  property 
•old ;  or  to  deposit  them  in  a  designated  bank  or  trust 
eompany,  to  be  drawn  out  only  upon  the  order  of  the 
eoart. 
Hew.    flopemdea  rule  In  Dedfe  v.  Porter,  13  Abb.  333;  a.  c,  8  Boaw. 

%  676.  [Amended,  1877.]  When  he  may  be  directed 
to  release  or  deliver  property.  —  Where  the  proceeds 
of  the  property  sold,  and  of  the  demands  collected  by  the 
sheriff,  exceed  the  amount  of  the  plaintiff's  demand, 
with  the  costs  and  expenses,  and  of  all  other  warrants 
of  attachment  or  executions  in  the  sheriff's  hands, 
chargeable  upon  the  same  ;  the  court,  or  the  judge  who 
granted  the  warrant,  upon  the  application  of  the  de- 
fendant, or  of  an  assignee  of,  or  purchaser  from  the  de- 
fendant, and  upon  notice  to  the  plaintiff,  and  the  plain- 
tiffs  in  the  other  warrants  or  executions,  may,  at  any 
time  during  the  pendency  of  the  action,  malte  an  order. 
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directing  the  sheriff  to  pay  over  the  sarplas  to  the  ap- 
plicant, and  to  release  from  the  attachment  ths  remain* 
ing  real  and  personal  property  attached. 
New. 

§  677.  Plaintiff  may  bring  action  in  name  of  liim.* 
self  and  the  sherifil  —  The  plaintiff,  by  leave  of  the 
court  or  judge,  procured  as  prescribed  in  the  next  sec- 
tion, may  bring  and  maintain,  in  the  name  of  himself 
and  the  sheriff  jointly,  by  his  own  attorney,  and  at  his 
own  expense,  any  action  which,  by  the  provisions  of 
this  title,  may  be  brought  by  the  sheriff,  to  recover 
property  attached,  or  the  val  ue  thereof,  or  a  demand 
attached,  or  upon  an  undertaking  given  as  presoribcMl 
in  this  title,  by  a  person  other  than  the  plaintiff.  The 
sheriff  must  receive  the  proceeds  of  such  an  action,  bat 
he  is  not  liable  for  the  costs  or  expenses  thereof.  Oosts 
may  be  awarded,  in  such  an  action,  against  the  plaintiff 
in  the  warrant,  but  not  against  the  sheriff. 

Substitute  for  Go.  Proc. ,  1 238.  See  Van  YoIkeaburKh  v.  Bates.  14  AMk 
N.  S.  314,  n. ;  Lnpton  v.  Smith.  5  T.  A  G.  374;  O'Brien  v.  QlenTtlle 
Woolen  Co..  00  N.  Y.  126;  Thurber  v.  Blanck,  Id.  80;  Mechanics'  Bank  «. 
Dakln.51ia.519. 

g  678.  How  leave  to  bring  such  action  procured.  «- 
The  coart  or  judge  must  grant  leave  to  bring  sach 
an  action,  where  it  appears,  tnat  dae  notice  of  the  appU- 
cation  therefor  has  been  given  to  the  sheriff;  but,  be- 
fore doing  so,  the  court  or  judge  may  require  that  no- 
tice of  the  application  be  given  to  the  plaintiff,  in  anr 
other  warrant  against  the  same  defendant.  And  sach 
terms,  conditions,  and  regulations  may  be  imposed,  in 
the  order  granting  leave,  as  the  court  or  judge  thinks 
proper,  for  the  due  protection  of  the  rights  and  inter- 
ests of  all  persons,  interested  in  the  disposition  of  the 
proceeds  of  the  action. 

Id. 

§  679.  Plaintiff  may  be  Joined  with  sherifl^  afUr 
action  commenoed. — Leave  may,  in  like  manner  and 
with  like  effect,  be  granted  to  the  plaintiff  in  the  war- 
rant,  to  b«  joined  with  the  sheriff,  in  an  action  brought 
by  the  Hlinriff,  in  a  case  where  he  might  have  procured 
leave  to  bring  the  action,  as  prescribed  in  the  last  two 
sections.  Upon  an  application  therefor,  the  court  or 
judge  may,  in  a  proper  case,  require  the  plaintiff  to  pro- 
Tide  for  the  expenses  in  the  action,  abroad j  incurred  by 
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the  sberiff.  The  application  must  be  denied,  in  case  of 
an  anreaaonable  delay  in  making  it ;  or  where  an  ap- 
plication was  made,  before  the  action  was  broaght,  and 
the  plaintiff  neglected  or  refused,  without  a  good  excuse 
therefor,  to  oomplj  with  the  terms,  conditions  or  regu- 
lations, then  imposed. 

g  680.  Judge  to  direct  as  to  management  of  such  an 
action,  etc — The  court  or  judire  may,  upon  tbe  appli- 
cation of  the  sheriff,  or  of  tne  defendant  in  the  warrant, 
daring  the  pendency  of  an  action,  brought  as  prescribed 
In  the  laat  three  sections,  direct  as  to  the  conduct,  dis- 
oootinaAnoe,  or  settlement  of  tbe  same,  and  as  to  the 
appticaiion  or  disposition  of  the  money  or  property  re- 
eoTered  therein,  as  justice  requires. 

Xiw. 

§  681.  Retozn  of  inventory ;  how  enforced.  —  Upon 
the  application  of  either  party,  and  proof  of  tbe  neglect 
of  the  sheriff,  the  court  or  judge  may,  by  order,  require 
the  sheriff  to  return  an  inventory.  Bisobedience  to  s  uch 
an  order  may  be  punished,  as  a  contempt  of  the  court. 

SB.8.n»|M(|Sdm.l4).    See  port,  1 712. 


ARTICLE  THIRD. 

TAOAmia  OB  MODIFTING  THH  WABRAHT ;  DISCHABGISTG 
THB  ATTACHMSNT. 

Baei  SKL  Motion  to  Tecate  or  modUy  warrant,  or  Inoreeae  Mcarltr* 
CSS.  How  motion  must  be  made ;  oppoglng  It  by  new  prooAk 
tM.  When  prior  motion  not  to  prdndlce  snbeeqnent  motion. 
•87.  Defewfent  may  apply  for  dlwmaiye  of  ettacbment. 
S8B.  Undertaking  to  be  giTen. 
sai.  Application  by  one  of  aereral  deftndanta. 
•M.  Snretlee  to  jneUfV  If  required. 
•n.  Sberiff  may  retain  property  nntUjnsUfleatlon. 
ttt.  foregoing  provMona  applicable  to  veaaela. 
€0.  Partners  may  apply  to  dleeharge  attachment. 
—   -^^  ^'   ftobeglTen. 


nrt  orlndge  may  ascertain  valne. 

hen  platnuff  entitled  to  notice  of  any  application,  eta 

g  682.  [Ameaded,  1877.]  Motion  to  vacate  or  mod- 
ify iramuit,  or  increase  security.  —  The  defendant,  oi 
a  person  who  has  acquired  a  lien  upon,  or  interest  ln» 
his  property,  after  it  was  attached  ,(1)  may,  at  anj  time 
before  the  actual  application  of  the  attached  property, 
or  the  piooeeds  thereof,  to  the  payment  of  a  judgment 
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recovered  in  the  actionXI3)  apply  to  raoate  or  modif  j 
the  warrant,  or  to  increase  the  security,  given  by  the 
plaintiff,  or  for  one  or  more  of  those  forms  of  relief,  to- 
gether, or  in  the  alternative. 

SubstUutd  for  part  of  8  Ml,  Go.  Proc.    (1)  8ap«nedet  Ketchmn  v. 

Ketchura,  1  Abb.  N.  S.  157:  ■.  c.,4«  Barb.  43,  See  Frost  v.  Moant,  S4 
N.  Y.  253.  (2)  Ho  wen  v.  Tint  Nat.  Bk.,  S4  How.  4(W;  Eeregal  v.  Bm- 
nolst.  33  Id.  12*) ;  Kowlea  r.  Uoare,  61  Barb.  2M;  Thompwn  v,  CuWer^ 
Abb,  y7;  ».  c,  2J  How.  286.  And  soe  Garbutt  r,  Hanffl  15  Abb.  189; 
Place  V.  Miller.  6  Abb.  N.S.  178;  Wright  o.  Bowl&nd.  4  Keyes,  165. 

^  683.  How  motion  must  be  made;  oppoaiiig  it  tsy 

new  proofs.  —  An  application,  specified  in  the  last  sec- 
tion, may  be  founded  only  upon  the  papers  upon  which 
the  warrant  was  granted  ;  in  whicli  case,  it  must  be 
made  to  tlie  court,  or,  if  the  warrant  was  granted  by  a 
judge  out  of  court,  to  the  same  judge,  in  court  or  oat  oi 
court,  and  with  or  without  notice,  as  he  deems  proper. 
Or  it  may  be  founded  upon  proof,  by  affidavit,  on  the 
part  of  tlie  defendant ;  in  which  case,  it  must  be  made 
to  ilie  court,  or,  if  the  warrant  was  granted  by  a  judge 
out  of  court,  to  any  judge  of  the  court,  upon  notice  ;  and 
it  may  be  opposed  by  new  proof-,  by  atfidavit,  on  the  part 
of  the  phiintiflf,  tending  to  sustain  any  ground  for  the 
attachment,  recited  ^n  tbe  warrant,  and  no  other,  unleaa 
the  defendant  rel'es  upon  a  discharge  in  bankruptcy, 
or  upon  a  dischari^e  or  exoneration, granted  in  insolvent 
proceedings  ;  in  ^hich  case,  the  plaintiff  may  show  any 
matter,  in  avoidance  thereof,  which  he  might  show 
upon  tbe  trial. 

New  Yules  v.  North,  44  N.  Y.  871;  Brewer  v.  Tucker,  13  Abb.  It; 
Hill  V  RoiiU,  22  How.  272;  Dickerion  v.  Benham,  20  id.  S43;  Uanlce  v. 
GoulJ  1  Abb.  N.  8.  255 ;  Miller  v.  Bowles,  5A  N.  T.  2U. 

S  684.  [lit-pealed,  1877.] 

§  685.  [ lit' pealed,  1877.] 

§  686.  [Amended,  1877.]  When  prior  motion  not 
to  preoudice  subsequent  motion.  —  The  denial  of  such 
an  applicatitm  does  not  prejudice  a  subsequent  applica- 
tion, seasonably  made,  founded  upon  the  failure  of  a 
complaint  which  had  not  been  filed  or  served  at  the 
time  of  the  fi)rmer  application,  to  set  forth  any  of  the 
causes  of  action  mentioned  In  section  685  and  section 
637  of  this  act.  n 

See  i  558.  ante.  ^ 

^687.  Defendant  may  apply  ifor  dJaoharge  of  attMb» 
ment.  —  Tlie  defendant  may,  at.  any  time  after  he  hae 
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appeared  in  the  action,  and  before  final  judgment,  apply 

to  the  jndge  who  granted  the  warrant,  or  to  the  court, 

for  an  order  to  discharge  the  attachment,  as  to  the  whole 

or  a  part  of  the  property  attached. 

flalMtUiited  for  a  portton  of  Go.  ProclMO.  Supersedes  RoysX  los. 
0».  v.KoUe,5Abb.  N.  8.  54.  But  see  Wrtgbt  «.  Aowland,  4  KeyM, 
Ifift. 

%  688.*  Undertaking  to  be  given.  —  Upon  such  an 

application,  the  defendant  mast  give  an  undertaking, 

with  at  least  two  eufflcient  sureties,  to  the  effect  that  he 

will,  on  demand,  pay  to  the  plaintiff  the  amount  of  any 

judgment  which  may  be  recovered  in  the  action  against 

him,  not  exceeding  a  sum  specified  in  the  undertaking, 

with  interest.     The  sum  so  specified  must  be  at  least 

equal  to  the  amount  of  the  plaintiff's  demand,  as  specified 

in  his  affidavit ;  or,  at  the  option  of  the  defendant,  equal 

to  the  appraised  value,  according  to  the  inventory,  of 

the  property  attached  ;  or,  if  the  application  is  to  dis- 

diarge  the  attachment,  as  to  a  part  only  of  the  property 

attached,  to  the  appraised  value  of  that  portion. 

Bubdlltated  for  tbe  first  two  sentences  of  Go.  Proe. .  1 241.  Oockroft  «• 
Gbflin.  64  Barb.  4M ;  Moses  v.  Waterbury  Button  Co.,  lb  Abb.  N.  8.  a05 ; 
Ssrbatt  V.  Banff,  15  Abb.  189;  Dudley  v.  Goodrich,  16  How.  189. 

§  689.  AppUoation  by  one  of  several  defendants.  — 
Where  there  are  two  or  more  defendants,  and  an  appli- 
cation is  made,  as  prescribed  in  the  last  two  sections, 
by  one  or  more,  but  not  by  all  of  them,  the  undertaking 
must  provide  for  the  payment  of  any  judgment,  which 
may  he  recovered  against  any  of  the  defendants  in  the 
action,  unless  the  applicant  makes  proof,  by  affidavit, 
to  the  satisfaction  of  the  court  or  judge,  that  the  prop 
erty,  with  respect  to  which  the  application  is  made, 
l>elongs  to  him  separately ;  in  which  case,  the  under- 
taking must  provide  for  the  payment  of  any  judgment, 
which  may  be  recovered  in  the  action  against  the  ap- 
plicant, either  alone,  or  jointly  with  any  other  defend- 
ant. Where  an  application  is  made,  as  prescribed  in 
this  section,  at  least  two  days'  notice  thereof,  with  a 
copy  of  the  affidavit,  must  be  served  upon  the  plaintiff's 
attorney,  who  may  oppose  the  application  by  proof,  by 
affidavit,  that  one  or  more  of  the  other  defendants  own* 
or  have  an  interest  in  the  property. 

K«w.  See  GUmore  «.  Croweli.  8  Alb.  L.  J.  802;  Oookrott  v.  OUIIla, 
•4Btfb.4e4. 
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§  690.  [Amended,  1877.]  Sureties  to  Justify  if  re- 
quired.—  An  undertaking,  given  as  prescribed  in  the 
last  two  sections,  must  be  forthwith  filed  with  the 
clerk.  A  copy  thereof,  with  a  notice  of  the  filing,  must 
be  forthwith  served  upon  the  plain tifiTs  attorney ;  who 
may,  within  three  days  thereafter,  give  notice  to  tlie 
sheriff,  that  he  excepts  to  the  sufficiency  of  the  sure- 
ties. Thereupon  the  sureties  must  justify,  upon  the 
like  notice,  and  in  like  manner,  as  bail  upon  an  arrest ; 
or  a  new  undertaking  must  be  given,  with  new  sure- 
ties, who  must  justify  in  like  manner.  If  the  plaintiff 
does  not  except,  as  prescribed  in  this  section,  he  is 
deemed  to  have  waived  all  objection  to  the  sureties. 

Go.  Proc. ,  part  of  8  S4l,  amM. 

§  691.  Sheriff  may  retain  property  until  Justifica- 
tion. —  The  sheriff  is  responsible  for  the  sufficiency  of 
the  sureties ;  and  he  may  retain  possession  of  the  prop- 
erty attached,  and  the  proceeds  thereof,  until  the  ob- 
jection to  them  is  waived,  as  prescribed  in  the  last  sec- 
tion, or  they,  or  the  new  sureties,  justify. 

Id. ,  part  of  the  same  section.  See  Hoses  v.  Waterbury  Button  Go..  15 
Abb.  N.  S.  ma. 

§  692.  Foregoing  provisions  applicable  to  ▼essels.— 

The  last  five  sections  are  applicable,  where  a  vessel,  or 
a  share  or  interest  therein,  is  attached.  If  it  is  neces- 
sary, to  enable  the  defendant  to  discharge  the  attach- 
ment, the  court  or  judge  may,  by  order,  stay  any  pro- 
ceeding specified  in  article  second  of  this  title,  or  extend 
the  time  to  do  any  act  therein  specified. 

New. 

^  693.  Partners  may  apply  to  discharge  attachment 
—  If  a  warrant  of  attachment  is  levied  upon  the  inter- 
est of  one  or  more  partners,  in  goods  or  chattels  of  a 
partnership,  the  other  partners,  who  are  not  defendants 
in  the  action,  or  any  of  them,  may,  at  any  time  before 
final  judgment,  apply  to  the  judge  who  granted  the 
warnvnt,  or  to  the  court,  upon  an  affidavit  showing  the 
facts,  for  an  order  to  discharge  the  attachment,  as  to 
that  interest. 

New.  See  Smith  «.  Orser.^SN.  T.  1S2;  GoU  «.  Hinton.  8  Abb.  U0| 
Phillips  V.  Gook.24  Wend.  3^9;  Waddell  v.  Gook.  2  UlU.  47 :  ManhiOlsb 
McGregor.  A0  Barb.  619. 
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gISQ'i.  [Amended,  1877.]  Undertaking  to  be  given. 
— ^Ijpon  fiocU  an  application,  the  applicant  must  give 
an  undertaking,  with  at  least  two  sufficient' sureties,  to 
the  effect  that  thej  will  paj  to  the  sheriff*,  on  demand, 
the  amount  of  an^r  judgment,  which  mav  be  recovered 
againet  the  partner  who  is  defendant  ia  the  action  ;  ot 
which  inaj  be  recovered  against  him,' in  any  other 
aaion,  wherein  the  other  partners  are  not  defendants,  and 
wherein  a  warrant  of  attachment,  or  an  execution,  may 
come  to  the  sheriff^s  hands,  at  any  time  before  the  war- 
rant of  attachment,  which  was  so  levied,  is  vacated  or 
annulled  ;  not  exceeding  a  sum,  specified  in  the  under- 
taking, which  must  not  be  less  than  the  value  of  the 
interest  of  the  defendant,  in  the  goods  or  chattels  seized, 
by  virtue  of  the  attachment,  as  fixed  by  the  court  or 
Judge.  If  the  value,  in  the  opinion  of  the  court  or  j udge, 
is  uncertain,  the  sum  shall  be  such  as  the  court  or  judge 
determines. 

$'695.  Oourt  or  Judge  may  ascertain  value.  —  For 

the  purpose  of  fixing  the  sum-,  or  determining  the  suffi- 
ciency of  the  sureties,  the  court  or  judge  may  receive 
aiBdayits  or  oral  testimony,  or  may  direct  a  reference. 

^  696.*  When  plaintiff  entitled  to  notice  of  any  ap- 
plication, etc  —  The  court  or  j  udge  may  direct,  that  the 
plaintiff  have  notice  of  an  application  for  a  discharge 
of  property,  as  prescribed  in  this  article,  or  of  the  hear- 
ing under  an  order  of  reference,  made  as  prescribed  in 
the  la.st  section ;  and  if  the  applicant  does  not  appear, 
where  notice  has  been  given,  the  application  may  be 
diBmisaed  or  denied. 

New.  Supenedes  Sanborn  «.  SlliabetliportHaniifkctaring  Oo.,  13 Abb. 
tt2;  •.  c^StHow.  lOA. 

ARTICLE  FOURTH. 

RSOITLATIONB  WUBRB  THBRB  ABB  TWO  OB  HORB  WAB- 
BAin'S  AOAENST  THB  8AHB  DBFBKDABT. 

tiO.  9n,  FreferencCT  of  two  or  more  warrants. 
MS.  Bole  as  to  Iott  under  a  Junior  warrant. 
701.  Undertaking,  Vj*  jQulor  attaching  creditor,  toprovent  releaae  of 
' — •— iveaeei. 


1M.  Bale  m  to  anbawioent  attachment  of  ftwBtgn  veateL     ^  ^^^ 
Niw  B^tiLof  junior  piaintlffta  action  by  aentor  piaintUTand  ihirttf 
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Bm.  704.  Junior  plalnturknajbeallowwl  to  oonunence  action Jolntlj  with 
706.  Bights  oir  third  and  other  nbaeqiiait  attaching  oredlton. 

^  697.  Pr«ferenoes  of  two  or  more  warrants.  — 
Wnere  two  or  more  warrants  of  attachment,  against  the 
Bame  defendant,  are  delivered  to  the  sheriff  of  the  same 
county,  to  be  execated,  their  respective  preferences,  and 
the  rules,  where  a  levy,  or.  a  levy  and  sale,  have  been 
made  under  a  junior  warrant,  are  the  same,  as  where 
two  or  more  executions,  against  the  property  of  the  same 
defendant,  are  delivered  to  the  sheriff  of  the  same 
county,  to  be  executed. 
See  2  K.  S.  3M.  H  M  and  Ift  (2  Xdm.  S79). 

§  698.  Role  as  to  levy  under  a  junior  vgnarrant.  — 
Where  a  domestic  vessel,  or  share  or  interest  therein, 
has  been  attached,  and  afterwards  released,  as  pre- 
scribed in  this  title  ;  or  where  the  personal  property  ot 
a  partnership,  of  which  the  defendant  was  a  member, 
has  been  attached,  and  the  attachment  afterwards  dis- 
charged, upon  the  application  of  another  partner;  as 
prescribed  in  this  title ;  another  warrant,  against  the 
same  defendant,  shall  not  be  levied  on  the  same  prop- 
erty, by  the  sheriff  of  the  same  or  of  any  other  county, 
until  after  the  first  warrant  has  been  vacated  or  an- 
nulled. But,  except  as  thus  prescribed,  where  a  second 
warrant,  against  the  same  defendant,  is  delivered  to  the 
same  sherm,  he  must  execute  it,  by  a  levy  upon  prop- 
erty within  his  county,  and  he  must  thereupon  take  the 
same  proceedings,  as  if  the  levy  was  made  under  the 
first  warrant. 
New.    See  ante,  11062  and  094. 

§  699.  [Repealed,  1877.] 

§  700.  [Repealed,  1877.] 

g  701.  Undertaking  by  Junior  attaching  oredltor 
to  prevent  release  of  foreign  vesseL  —  Where  a  for 
eign  vessel,  or  a  share  or  interest  therein,  has  been  at- 
taiched  and  valued,  as  prescribed  in  article  second  of 
this  title,  and  the  plaintiff,  in  the  first  warrant  of  attach- 
ment, fails  to  give  an  undertaking  to  prevent  the  re- 
lease thereof,  the  court  or  judge  may  grant  to  the 
Sl^ntiff  in  a  second  warrant,  then  in  the  sheriffs 
ands  for  execution,  an  extension,  of  not  more  than 
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tluee  dftf 8  thereafter,  within  which  to  furnish  an 
undertaking,  in  all  respects  like  the  one  to  be  fiuN 
nlehed  hy  the  first  plaintiff.  And  if  he  famishes  it« 
within  that  time,  he  has  the  same  rights  and  privileges, 
and  ifl  subject  to  the  same  duties  and  Uabilities,  with 
respect  to  the  vessel  and  its  proceeds,  and  the  snbso- 
quent  proceedings  relating  thereto,  as  if  his  was  the 
first  warrant. 

Hew. 

§  702.  Rule  as  to  rabse^jaent  attachment  of  foreign 
TeneL  —  If  a  foreign  vessel,  or  a  share  or  interest 
therein,  has  been  attached,  and  afterwards  released,  bj 
reaaon  of  the  failure  of  the  plaintiff,  in  the  first  or  the 
second  warrant,  to  give  an  undertaking  to  prevent  the 
release,  it  shall  not  be  again  attached,  under  a  warrant 
against  the  same  defendant,  which  had  been  delivered 
to  the  sheriff  of  the  same  countj,  before  the  expiration 
of  the  time  within  which  the  undertaking  should  hf^ve 
been  furnished.  But  it  may  be  again  attached,  under 
a  subsequent  warrant  against  the  same  defendant ;  in 
which  case,  the  plaintiff  therein,  and  the  plaintiff  ii\ 
each  warrant  subsequently  delivered  to  the  sheriff,  have 
the  same  rights,  and  privileges,  and  are  subject  to  the 
name  duties  and  liabinties,  with  respect  to  the  vessel 
and  its  proceeds,  and  the  subsequent  proceedings  re- 
latiiif  thereto,  as  if  the  warrant,  under  which  it  waa 
attacned,  was  the  first  warrant. 

Nev. 

g  703.  Bights  of  Junior  plaintifiF  in  aotion  by  senior 
plaintiff  and  sheriff  Jointly.*—  Where  the  plaintiff  in  a 
warrant  of  attachment  has  commenced  an  action,  in  the 
name  of  himself  and  the  sheriff  jointly,  as  prescribed 
in  this  title,  a  plaintiff  in  a  junior  warrant  may  apply 
to  the  court  or  judge,  to  direct  as  to  the  conduct,  dis- 
continuance, or  settlement  of  the  same,  or  to  impose 
terms,  conditions,  and  regulations  as  to  the  continuance 
thereof,  in  the  interest  of  the  applicant ;  and  such  order 
may  be  made  thereupon,  as  justice  requires.  If  the  first 
warrant  is  vacated,  or  the  attachment  thereunder  is  re- 
leased or  discharged,  without  affecting  the  cause  of  ac- 
tion prosecuted  by  the  plaintiff  therein  and  the  sheriff 
Jointly,  the  plidntiff  in  the  warrant  next  in  order,  may, 
npon  Ids  own  appUoation,  be  substituted  asjoint plain- 
ed by  GooQFe 
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tiff  with  the  sheriff,  bj  an  order,  made  as  upon  an  ap 
plication  for  leave  to  bring  such  an  action. 

New.   See  H  077-080.  ante. 

g  704i  Jnnior  plaintiff  may  be  allowed  to  commance 
aonon  Jointly  with  riierifiL — A  plaintiff  in  a  second 
warrant  may  apply  to  the  court  or  judge,  upon  notice 
to  the  plaintiff  in  the  first  warrant,  and  to  the  sheriff, 
for  leave  to  bring  and  maintain,  in  the  name  of  himself 
and  the  sheriff  jointly,  any  action,  which  might  be 
brought  in  the  name  of  the  senior  plaintiff  and  the 
shetiff.  If  it  appears  that  the  plaintiff  in  the  first 
warrant  neglects  or  refuses  to  be  joined  with  the  sheriff 
in  such  an  action,  or  to  comply  with  the  terms,  condi- 
tions, and  regulations,  imposed,  either  upon  granting 
him  an  order  for  that  purpose,  or  upon  the  hearing  of 
an  application,  made  as  prescribed  in  this  section,  the 
court  or  judge  may  grant  to  the  plaintiff  in  the  second 
warrant,  leave  to  bring  and  maintain  such  an  action,  in 
the^name  of  himself  and  the  sheriff  jointly,  with  Uke 
effect,  as  if  his  was  the  first  warrant. 

New. 

§  706.  Rights  of  third  and  other  sabseqnent  attaoh- 
log  creditors.  —  Where  there  are  more  than  two  war- 
rants of  attachment,  against  the  same  defendant,  the 
plaintiffs  in  the  third  and  each  subsequent  warrant 
have,  according  to  their  respective  priorities,  the  same 
rights  and  privileges,  as  against  the  plaintiffs  in  all 
senior  warrants,  which  the  plaintiff  in  the  second  war- 
rant has,  as  against  the  plaintiff  in  the  first,  and  are  sub- 
ject to  the  same  duties  afld  liabilities;  except  that  a 
uecond  extension  of  the  time,  within  which  to  furnish 
aD  undertaking  to  prevent  the  release  of  a  foreign  ves- 
sel, or  a  share  or  interest  therein,  shall  not  be  granted. 
And  the  plaintiffs  in  two  or  more  junior  warrants  of 
attuchment,  may,  by  agreement  among  themselves, 
take  jointly,  and  for  their  common  benefit, any  proceed- 
ing, permitted  by  this  title  to  be  taken,  by  the  plaintiff 
in  a  second  or  subsequent  warrant  of  attachment ;  pro- 
vided that  it  does  not  interfere  with  the  preferential  or 
other  right  of  an  intermediate  plaintlBL 

K«w. 
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ARTICLE  FIFTH. 

PBOGSKDIKCM  AVTKB  JUDeMBNT;  BIGHTS  OF  PABTIBi 
AHD  DUTOES  OF  THB  SHBBIFF,  AFTBR  THB  WABBABT 
J8  YACATBD  OR  ANNULLED,  OR  THB  ATTACHMBETT 
DI80HABOKD. 

Ak.  70S.  Bxecatlon  to  Ijune  to  staertir  wbo  has  levied. 

707.  When  Jad^ment  enforceable  only  against  attached  property. 

708.  Jodgment  in  the  principal  action ;  how  aatlafled. 

709.  When  attachment  discharged,  etc.,  property  to  be  restond  to 

defendant. 

710.  Additional  prorlalon  for  his  relief. 

711.  Cancelling  notloe  attaching  real  property. 

712.  When  sherlfT  to  return  warrant  and  his  proceedings. 

§  706.  Sxeoution  to  Issae  to  sheriff  who  has  levied. 
—  Where  a  levy,  under  a  warrant  of  attachment  in  an 
action,  has  been  made,  an  execation  against  property, 
upon  a  final  judgment  in  favor  of  the  plaintiff  therein, 
reoorered  after  the  expiration  of  the  term  of  office  of 
the  sheriff*,  who  made  the  levy,  must  nevertheless  be 
directed  to  and  executed  by  that  sheriff,  unless  another 
person  is  designated  by  law  to  complete  the  unfinished 
business  pertaining  to  his  office  ;  or,  in  that  case,  to  the 
person  so  designated. 
Hew.    See  McKay  v.  Harrower,  27  Barb.  468. 

g  707.  [Amended,  1877.1  When  Judgment  enforce- 
able only  against  attaohed  property.  —  Where  a  de- 
f  endant,  who  has  not  appeared,  is  a  non-resident  of  the 
State,  or  a  foreign  corporation,  and  the  summons  was 
served  without  the  State,  or  by  publication,  pursuant 
to  an  order  obtained  for  that  purpose,  as  prescribed  in 
chapter  fifth  of  this  act,  the  judgment  can  be  enforced 
only  against  the  property  which  has  been  levied  upon, 
by  virtue  of  the  warrant  of  attachment,  at  the  time 
when  the  judgment  is  entered.  But  this  section  does 
not  declare  the  effect  of  such  a  judgment,  with  respect 
to  the  application  of  any  statute  of  limitation. 

New.  Force  r.  Oower,  23  How.  Pr.  294;  and  the  remarks  of  the  court 
!n  Warren  V.  Tlflhny,9  Abb.  Pr.  66;  s.  c.  17  How.  Pr.  106;  Thacher  •. 
BaneroA,  1ft  Abb.  Pr.  M3:  and  Phelps  v.  Baker,  60  Barb.  107.  See^lso. 
Flake  r.  Anderson.  8S  Id.  71:  a.  c^  12  Abb.  Pr.  8;  and  Hnrlbert  v.  Hope 
IL  Ins.  Co.,  4  How.  Pr.  276.    See  Olbba  v.  Queen  Ina.  Oo.,63N.  Y. 

114. 

§  708.  [Amended,  1877J  Judgment  in  the  prinoipa] 
action;  how  satisfied.— Where  an  execution  against 
property  Ib  iMued  upon  a  Judgment  for  the  plaintiff,  in 
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an  action  in  which  a  warrant  of  attachmeut  has  been 
levied,  the  sheriff  must  satisfy  it,  as  follows : 

1.  He  must  pay  over  to  the  plaintiff  all  money  at- 
tached by  him,  and  the  proceeds  of  all  sales  of  peViflh- 
able  property,  or  of  any  vessel  or  share  or  interest 
therein,  or  animals,  sold  by  him,  or  of  anv  debts,  or 
other  things  in  action  collected  or  sold  by  him  ;  or  ao 
much  thereof  as  is  necessary  to  satisfy  the  judgment. 

2.  If  any  balance  remains  due,  he  must  sell,  under 
the  execution,  the  other  personal  property  attached,  or 
so  much  thereof  as  is  necessary ;  including  rights  or 
shares  in  Ihe  stock  of  an  association  or  corporation,  or 
a  bond  or  other  instrument  for  the  payment  of  money, 
executed  and  issued,  with  the  interest  coupons  annexed, 
if  any,  by  a  government,  state,  county,  public  officer,  or 
municipal  or  other  corporation,  which  is  in  terms  nego- 
tiable,  or  payable  to  the  bearer  or  holder,  the  principal 
whereof  is  not  then  payable;  but  not  including  any 
other  debt  or  thing  in  action.  If  the  proceeds  of  that 
property  are  insufficient  to  satisfy  the  judgment,  and 
the  execution  requires  him  to  satisfy  it  out  of  any  other 
personal  property  of  the  defendant,  he  must  sell  the 
personal  property,  upon  which  he  has  levied  by  virtue 
of  the  execution.  If  the  proceeds  of  the  personal  pro|>- 
erty,  applicable  to  the  execution,  are  insufficient  to  sat- 
isfy the  judgment,  the  sheriff  must  sell,  under  the  exe- 
cution, all  the  right,  title,  and  interest,  which  the  de- 
fendant had  in  the  real  property  attached,  at  the  time 
when  the  notice  was  filed,  or  at  any  time  afterwards, 
before  resorting  to  any  other  real  property. 

8.  If  personal  property  attached,  belonging  to  the  de- 
fendant, has  passed  out  of  the  hands  of  the  sheriff, 
without  having  been  sold  or  converted  into  money,  and 
the  attachment  has  not  been  discharged  as  to  that  prop- 
erty, he  must,  if  practicable,  regain  possession  thereof ; 
l^nd,  for  that  purpose,  he  has  all  the  authority  which  he 
had,  to  seize  the  same  under  thu  warrant.  A  person, 
who  wilfully  conceals  or  withholds  such  property  from 
him,  is  liable  to  double  damages,  at  the  suit  of  the  party 
aggrieved. 

4.  Until  the  judgment  is  paid,  he  may  collect  the 
debts  and  other  things  in  action  attached,  and  prosecute 
any  undertaking,  which  he  has  taken  in  the  ooanM'of 
the  proceedings,  and  apply  the  prooeeds  thereof  to  tho 
payment  of  the  judgment.  ^        j 
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5,  At  any  time  after  levying  the  attachment,  the 
court,  upon  the  petition  of  the  plaintiff,  accompanied 
with  An  afEldavit,  specifying  fully  all  the  proceedinfi^a 
of  the  sheriff,  since  the  levy  under  the  warrant,  the 
property  attached,  and  the  disposition  thereof ;  and  t^e 
affidavit  of  the  sheriff,  showing  that  he  has  used  dili- 
gence, in  endeavoring  to  collect  the  dehts  and  other 
things  in  action  attached,  and  that  a  portion  thereof  re- 
inains  uncollected ;  may  direct  the  sheriff  to  sell  the 
remaining  portion,  upon  snch  terms,  and  in-  such  man- 
ner, as  it  thinks  proper.  Notice  of  the  application  must 
be  given  to  the  defendant's  attorney,  if  the  defendant 
appeared  in  tlie  action.  If  the  summons  was  not  per- 
sonally served  on  the  defendant,  and  he  did  not  appear, 
the  court  may  make  snch  order 'as  to  the  service  of  no- 
tice, as  it  thinks  proper  ;  or  may  grant  the  application 
withoat  notice. 
Go.  Proc.,  |2S7,  amM. 

§  709.  [Amended,  1877.]  When  atUchment  di»- 
oharged,  etc.,  property  to  be  restored  to  defendant.  — 
Where  a  warrant  of  attachment  is  vacated,  or  annulled, 
or  an  attachment  is  discharged,  upon  the  application  of 
the  defendant,  the  sheriff  mast,  except  in  a  case  where 
it  is  otherwise  specially  prescribed  by  law,  deliver  over 
to  the  defendant,  or  to  the  person  entitled  thereto,  upon 
reasonable  demand,  and  upon  payment  of  all  costs, 
charges,  and  expenses,  legally  chargeable  by  the  sheriff, 
all  the  attached  personal  property  remaining  in  his 
hands,  or  that  portion  thereof^  as  to  which  the  attach- 
ment is  discharged ;  or  the  proceeds  thereof,  if  it  has 
been  sold  by  him. 

Id.,  last  sentence  of  J  237,  and  part  of  13239  and  340.    Moses  v.  Wa* 
terbury  Bnttoa  Go..  46  How.  52S;  s.  c.  Id  Abb.  N.  S.  205. 

§  710.  Additional  provision  for  his  relief. —Where 

the  sheriff  is  required,  by  this  title,  to  deliver  attached 
property,  or  the  proceeds  thereof,  to  the  defendant,  he 
must  also  deliver  to  him,  unless  otherwise  specially  di- 
rected by  the  court  or  judge,  all  books  of  accoant, 
vouchers,  evidences  of  debt,  muniments  of  title,  or  other 
papers,  relating  to  the  property,  either  real  or  personal . 
or  to  its  process ;  together  with  all  undertakings,  re- 
lating thereto,  which  ne  has  taken  in  the  coarse  of  the 
piooMdings,  and  which  have  not  been  fully  satisfied ; 
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except  an  undertaking,  given  bj  the  defendant,  upon 
the  discharge  of  property.  He  mast  also  deliver  a  writ- 
ten assignment,  duly  acknowledged,  of  each  under- 
taking, BO  delivered,  and  of  each  other  instmment,  to 
which  the  defendant  is  thus  entitled,  an  assignment  of 
which  is  necessary  to  perfect  or  protect  the  defendant's 
title  thereto.  The  defendant  must  also,  but  upon  his 
own  application  only,  be  substituted  in  place  of  the 
sheriff,  or  the  sheriff  and  the  plaintiff  jointlv,  in  an 
action  brought  as  prescribed  in  this  title ;  but  tne  court 
or  judge  may  impose,  as  a  condition  of  granting  the  or 
der  of  substitution,  such  terms  as  justice  requires,  with 
respect  to  indemnity  and  payment  of  expenses.  The 
defendant's  right,  without  respect  to  property  attached 
and  not  disposed  of,  and  an  undertaking,  or  other  instm- 
ment, to  which  he  is  thus  entitled,  are  the  same  as  those 
of  the  sheriff,  while  the  warrant  was  still  in  force,  ex- 
cept where  his  rights  are  specially  defined  or  regulated 
by  law. 
Hew. 

g  711.*  Oanoelling  notice  attaching  real  property.  — 

At  any  time  after  the  warrant  of  attachment  has  been 
vacated  or  annulled,  or  the  attachment  has  been  die 
charged  as  to  real  property  attached,  the  court  may,  in 
its  discretion,  upon  the  application  of  any  person  ag- 

Sieved,  and  upon  such  notice  as  it  deems  just,  direct* 
at  any  notice,  filed  for  the  purpose  of  attaching  the 
property,  be  cancelled  of  record,  by  the  clerk  of  the 
county  where  it  is  filed  and  recorded.  The  cancella- 
tion must  be  made  by  a  note,  to  that  effect,  on  the  mar- 
gin of  the  record,  referring  to  the  order ;  and,  unless 
the  order  is  entered  in  the  same  clerk's  office,  a  certified 
copy  thereof  must,  at  the  same  time,  be  filed  therein. 

Co.  Proc,  part  off  1S3,  omM  and  enlarged.  See  MUls  v.  BllH,65  N. 
T.  139. 

§  712.  When  sheriff  to  return  warrant  and  hit  pro- 
ceedings. —  Where  a  warrant  of  attachment  has  &en 
vacated  or  annulled,  the  sheriff  must  forthwith  file,  in 
the  clerk's  office,  the  warrant,  with  a  return  of  his  pro- 
ceeding^ thereon.  Upon  the  application  of  either  party, 
and  proof  of  the  sheriffs  neglect,  the  court  may  direct 
him  so  to  do,  forthwith,  or  within  a  specified  timck 

Id.,  1 2-12.  amM.  and  oonaoUdated  with  ao  maoh  oCSS.  B.  lt.|M(| 
■dm.  U),  AS  relates  to  the  return  of  the  warrant. 
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TITLE  IV. 

Other  profMonal  nmediet ;  general  and  miicsllaneaui 

provisions, 

Amou  !■  BflG0lTeTB. 

S.  Deposit,  delWery,  or  conveyance  of  property. 
S.  OeaeralAndmSaoellaneonsprovlslonA. 

ARTICLE  FIRST. 

BBCXIYBBS. 

8m.  7IS.  BeoelTer;  wben  appointed. 

714.  Notice  of  application,  befivre  Judgment. 

7U.  Security. 

71A.  Certain  recelyers  may  hold  real  property. 

§  713.  Receiver;  when  appointed.  —  In  addition  to 
the  cases,  where  the  appointment  of  a  receiver  ifl  spe- 
dallj  provided  for  by  law,  a  receiver  of  property,  which 
ifl  the  subject  of 'kn  action,  in  the  aupreme  court,  a  supe- 
rior city  court,  or  a  county  court,  may  be  appointed  by 
the  court,  in  either  of  the  following  cases : 

1.  Before  filial  ludgment,  on  the  application  of  a 
party  who  establishes  an  apparent  right  to,  or  interest 
in,  the  property,  where  it  is  in  the  possession  of  an  ad- 
verse party,  and  there  is  danger  that  it  will  be  removed 
berond  the  iurisdiction  of  the  court,  or  lost,  materially 
injured,  or  destroved. 

2.  By  or  after  the  final  judgment,  to  carry  the  judg* 
ment  into  effect,  or  to  dispose  of  the  property,  according 
to  its  directions. 

8.  After  final  judgment,  to  preserve  the  property, 
during  the  pendency  of  an  appeal. 

The  word,  "property/*  as  used  in  this  section,  in- 
cludes the  rents,  profits,  or  other  Income,  and  the  in- 
crease, of  real  or  personal  property. 

flatotltate  for  Go.  Proe.,  |  244,  snbds.  I,  2,  and  ft,  and  the  com- 
BMieementof  rabd.  3^  O^Mahoney  v.  Belmont,  A2  N.  T.  133:  Gnem- 
agr  v.  Powers.  9  Han,  76-,  Matter  of  Plaft,  08  How.  468;  Pagh  v. 
Hartt.id.  S;  Meyer  v.  Seebald.  11  Abb.M.  8.320,n.;  Gurney  v.  Atlantic, 
•toSVj  Co.,  SS  N.  Y.  358:  White  v.  Oolfaz.  33  N.  T.  Supr.  297 ;  Brown 
V.  Northmp,  15  Abb.  M.  S.  333;  Young  o.  Hecrmana,  .'>  Hnn,  121 ;  Clinch 
r.  Bonthfllde  R.  R.  Co.,  4  T.  * G.  224;  a.  o.,  1  Hnn,  636. 

§  714.  [Amended,  1879.]  Appointment  of  receiver } 
notice  of  application.  —  Notice  of  an  application,  for 
the  appointment  of  a  receiver,  in  an  action,  before  Judgmt^nt 
therein,  mast  be  given  to  the  adverse  party,  unless  he  has  failed 
to  appear  In  the  action,  and  the  time  limited  for  his  appearance 
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has  expired.  But  where  an  order  has  been  made,  as  prescribed 
in  section  four  hundred  and  thirty-eight  of  this  act,  the  court 
luav,  in  its  discretion,  appoint  a  temporaiy  receiver  to  receive 
and  preserve  the  property,  without  notice,  or  upon  a  notice 
given  by  publication  or  otherwise,  as  he  thinks  proper. 
New.    See  2  827.  post. 

§  715.  [Amended,  1877.]  Security.  —  A  receiver,  ap- 
pointed in  an  action  or  special  proceeding,  must,  before 
entering  upon  his  duties,  execute  and  file  with  the 
proper  clerk,  a  bond  to  the  people,  with  at  least  two 
sufficient  sureties,  in  a  penalty  fixed  by  the  court,  judge, 
or  referee,  making  the  appointment ;  conditioned  for 
the  faithful  discharge  of  his  duties  as  receiver.  And 
the  court ;  or,  where  the  order  was  made  out  of  court, 
the  judge  making  the  order,  by  or  pursuant  to  which 
the  receiver  was  appointed  ;  or  his  successor  in  otfice  ; 
^aay,  at  any  time,  remove  the  receiver,  or  direct  him  to 

five  a  new  bond,  with  new  sureties,  with  the  like  con- 
itiou.  But  this  section  does  not  apply  to  a  case,  where 
special  provision  is  made  by  law,  for  the  security  to  be 
given  by  a  receiver,  or  for  increasing  the  same,  or  for 
removing  a  receiver. 

New.  Bee  post,  H  HlO-816 ;  also  H  72»-730.  JohnsoA  «.  Martin.  1  T.  * 
0.  fi04;  Slmmooav.  WooU,  45  How.  262 ;  Thomp.  Pro.  Keiu.  476. 

§  716.  Certain  receivers  may  hold  real  property.  — 
A  receiver,  appointed  by  or  pursuant  to  an  order  or  a 
judgment,  in  an  action- in  the  supreme  court,  a  superior 
city  court,  or  a  county  court,  or  in  a  special  proceeding 
for  the  voluntary  dissolution  of  a  corporation,  may  take 
and  hold  real  property,  upon  such  trusts  and  for  such 
purposes  as  the  court  directs,  subject  to  the  direction  of 
the  court,  from  time  to  time,  respecting  the  disposition 
thereof. 

L.  1845.  ch.  112, 1 1  (4  Edm.  552).  araM. 

ARTICLE   SECOND. 

DEPOSIT,    DELIVERY,    OR    CONVEYANCE    OF    PROPERTT. 

8sc.  717.  Court  may  order  a  deposit  or  delivery  of  property  In  oertalo 
cases. 
718.  When  •heriiTmay  take  and  convey,  etc.,  property. 

§717.  [Amended,  1877.]  Oourt  may  order  a  de- 
posit or  delivery  of  property  in  certain  cases.  —  Where 
it  is  admitted,  by  the  pleading  or  examination  of  a 
party,  tliat  he  has,  in  his  possession  o^  undjer  his  oon- 
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trol,  money,  or  other  personal  property  capable  of  delir- 
ezy,  which,  being  the  sabject  of  the  action  or  special 
prooedding,  is  held  by  him  as  trustee  for  another  party, 
or  which  belongs  or  is  due  to  another  party,  the  court 
may,  in  its  discretion,  grant  an  order,  upon  notice,  that 
it  be  paid  into,  or  deposited  in  court,  or  delivered  to 
Hiai  party,  with  or  without  security,  subject  to  the  fur- 
ther direction  of  the  court. 

Cto.  Proc.,  Dart  of  |  a«4,  amM .  See  poet,  |l  749-754*;  Lane  v.  Loeee, 
U  How.  MO;  BorhaoB  v.  0a8e7,4  Sandf.  707;  Merrltt  v.  ThompaoM 
AM)u  2S;  s.  Cm  10  How.  428 ;  Thomp.  Pro.  Bern.  fla7. 

%  718.  When  sheriff  may  take  and  oonvey,  etOii 
property. —  Where  the  court  has  directed  a  deposit  or 
delivery,  as  prescribed  in  the  last  section  ;  or  where  a 
judgment  directs  a  party  to  make  a  deposit  or  delivery, 
or  to  convey  real  property  ;  if  the  direction  is  disobeyed, 
the  court,  besides  punishing  the  disobedience  as  a  con- 
tempt, may,  by  order,  require  the  sheriff  to  take,  and 
deposit  or  deliver  the  money  or  other  personal  property, 
or  to  convey  the  real  property,  in  conformity  with  the 
direction  of  the  court. 
Id.,  I M4.  the  1^  afotence  bat  one  amM. 

ARTICLE  THIRD. 

OHNBRAL  AHD  MIBOELLANBOUB  PBOTIBIOVB. 
Bml  Tit.  Azreet,  li^noUon,  and  attaobment  j  wben  not  to  be  granted 


.  AzreeLlAli 

tofetner. 

.  Mollona  n 


710.  Monona  relating  to  prorlalonal  remedlea  to  be  decided  in 
twenty  ilaja. 

§  719.  [Amended,  1879.]     Arrest,  injunction,  and 
attachment;    when    not  to  be    granted    together. — 

Where  applicatiou  for  an  order  of  arrest,  an  injunc- 
tion, and  a  warrant  of  attachment,  or  two  of  them,  is 
made,  in  the  same  action,  against  the  same  defendant ; 
and  it  satisfactorily  appears  that,  under  the  particular 
circumstances  of  tlie  case,  two  or  all  of  them  are  not 
necessary  for  the  plaintiff^s  security,  the  court  or  judge 
may,  in  its  or  his  discretion,  require  the  plaintiff  to 
elect  between  them.  Where  an  application  is  made 
to  obtain,  vacate,  modify,  or  set  aside  an  order  of  arres^t, 
injunction  order,  or  warrant  Of  attachment,  the  court 
or  judge  must  finally  decide  the  same,  within  twenty 
days  after  it  is  submitted  for  decision. 
New.   See  People  v.  Tweed,  ft  Hun.  882;  Bockfonl,  etc^  E.  B.  Co.  c. 
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g  720.  [Amended,  1879.1  OoimteFclaim,  provi- 
sional remedies. —  Where  tne  defendant  interposes  a 
counterclaim,  and  thereupon  demands  an  affirfnative 
judgment  a£;ainst  the  plaintiff,  his  right  to  a  provi- 
sional remedy  is  the  same  as  in  an  action  brought  by 
tiim  against  the  plaintiff,  for  the  cause  of  action  stated 
in  the  counterclaim,  and  demanding  the  same  judg^ 
ment  And  for  the  purpose  of  applying  to  such  a  case 
the  provisious  of  this  act,  the  defendant  is  deemed  the 
plaintiff,  the  plaintiff  is  deemed  the  defendant,  and  the 
counterclaim  so  set  forth  in  the  answer  is  deemed  the 
complaint. 
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CHAPTER  Vm 

MISCKLLAiraOUS    INTERLOCUTORY   PROCEED- 
INGS, AND  REGULATIONS  OP  PRACTICE. 

TITLE    L  —  MiBTASBS,  omasiOKS,  dbfecttb,  and  nu 

BBGULARITIBB. 

TITLE  IL — TsNDSR,  and  othxr  offbbs  akb  var 

QUB8TB  TO  THB  ADTXR8X  FASTT.' 

TITLE  ni. — Patubnt  of  honet  isto  ooubt,  akd 

CABB  AHD  DIBFOBITIOM  THBBBOF. 

TITLE  IV. — Procbedinos  ttpon  the  death  or  dib- 

ABILITT  of  a  party,  OB  THB  TBANBFBB 
OF  HIS  INTBBB8T. 

TITLE  y.^MonoNB  and  ordbbb  obnbbauiT. 

TITLE  VL  — BdBCELLAHBOUBFBACTnOBBBaULATIOm 

TITLE  I. 
Mittakea,  amimoMy  defects,  and  irreguiariHei. 

Sao.  72L  Defects  cared  by  TenUct,  etc.,  and  by  judgment. 
722.  Sacb  defects  to  be  inpplied. 

733.  AmendmenU  by  the  conrt;  disregarding  Immatertsl  errors, sle« 
714.  Belief  against  omissions,  etc;  smendments  to  oonform  jgn^ 
ceedlngs. 


7SS.  Fspers  lost  or  withheld ;  now  snppll 
737.  Oraer  of  court;  when  necessary  to  s 
728.  DlsregsTdlng  defects  In  affidavits.  • 
739.  Certain  bonds,  etc. .  when  aafflcl< 
7».  Amending  diSbeU  In  bonds,  etc 


g  721.  [Amended,  1879.]  Defeota  onred  hy  ver- 
dict, etc.,  and  by  Judgment.  —  In  a  court  of  record, 
where  a  verdict,  report  or  decision  has  been  rendered, 
the  judgment  shall  not  be  stayed,  nor  shall  any  judg- 
ment of  a  court  of  record  be  impaired  or  aflEected,  by 
reason  of  either  of  the  following  imperfections,  omis- 
sions, defects,  matters,  or  things,  in  the  process,  plead- 
ings or  other  proceedings  : 
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1.  For  want  of  a  sammons,  or  other  writ. 

2.  For  any  faalt  or  defect  in  process ;  or  for  mtecon- 
eeiving  a  process,  or  awarding  it  to  a  wrong  officer. 

8.  For  an  imperfect  or  Insaffldent  return  of  a  sheriflf 
or  other  officer ;  or  because  an  officer  has  not  subscribed 
a  return,  actually  made  by  him 

4.  For  a  variance  between  the  summons  and  com- 
plaint. 

5.  For  a  mispleading,  insufficient  pleading,  or  jeofail. 

6.  For  want  of  a  warrant  of  attorney  by  either  party, 

7.  For  the  appearance,  by  attorney,  of  an  infant 
party,  if  the  verdict,  report,  or  decision,  or  the  judg*- 
ment,  is  in  his  favor. 

8.  For  omitting  to  allege  any  matter,  without  proof  of 
which  tbe  verdict,  report,  or  decision  ought  not  to  have 
been  rendered. 

9.  For  a  mistake  in  the  name  of  a  party  or  other  person : 
or  in  a  sum  of  money  ;  or  in  the  description  of  property; 
or  in  reciting  or  stating  a  day,  month,  or  year;  where 
the  correct  name,  sum,  description,  or  date  has  been 
once  rightly  stated,  in  any  of  the  pleadings  or  other 
proceedings. 

10.  For  a  mistake  in  the  name  of  a  juror  or  officer. 

11.  For  an  informality  in  entering  judgment,  or  mak- 
ing up  the  judgment-roll. 

12.  For  an  omission  on  the  part  of  a  referee  to  be 
sworn  ;  or  for  any  other  default  or  negligence  of  the 
clerk,  or  any  other  officer  ef  the  court,  or  of  a  party, 
his  attorney  or  counsel,  by  which  the  adverse  party  has 
not  been  prejudiced. 

S  B.  S.  4M.  4».  i  7  (2  Edm.  442,  44S).  am'd. 

§  722.  Such  defects  to  be  supplied.  —  Each  of  the 

omissions,  imperfections,  defects,  and  variances,  speci- 
fied in  the  last  section,  and  any  other  of  like  nature,  not 
being  against  the  right  and  justice  of  the  matter,  and 
not  altering  the  issue  between  the  parties,  or  the  trial, 
must,  when  necessary,  be  supplied,  and  the  proceeding 
amended,  by  the  court  wherein  the  judgment  is  ren- 
dered, or  by  an  appellate  court 

Id.,  1 8. 

§  723.  fAmended,  1877.]  Amendments  by  the  court; 
dlsregaroing  immaterial  errors,  etc.  —  The  court  may. 
upon  the  trial,  or  at  any  other  stage  of  the  action,  be- 
fore or  after  judgment,  in  furtherance  of  justice,  and  on 
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aach  terms  as  it  deems  jast,  amend  any  process,  plead 

lug,  OT  other  proceeding,  by  adding  or  striking  oat  the 

name  of  a  person  as  a  party,  or  by  correctiae  a  mistake 

In  the  name  of  a  party,  or  a  mistake  in  any  other  respect, 

or  by  insertmg  an  allegation  material  to  the  case ;  or, 

where  the  amendment  does  not  change  substantially 

ihe  claim  or  defence,  by  conforming  the  pleading  or 

other  proceeding  to  the  facts  proved.    And,  in  every 

stage  of  the  action,  the  court  mast  disregard  an  error  or 

defect,  in  the  pleadings  or  other  proceedings,  which 

does  not  affect  the  sabstantial  rights  of  the  adverse 

party. 

Ob.  Proc,  I  ITS,  and  tbe  lint  claase  of  1 176;  the  Moond  clauie  of  tho 
laliv  Mctlon  belDg  indaded  m  1 721,  ante. 

§  724.  Relief  affainst  omissions,  etc.)  amendments  to 
oQofonn  prooeedmga. — The  court  may  likewise,  in  its 
discrotion,  and  apon  such  terms  as  justice  requires,  at 
eny  time  within  one  year  after  notice  thereof,  relieve  a 
party  from  a  judgment,  order,  or  other  proceeding, 
taken  against  him  through  his  mistake,  inadvertence, 
surprise,  or  excusable  neglect ;  and  may  supply  an  omis- 
fllon  in  any  proceeding.  Where  a  proceeding,  taken  by 
a  party,  fails  to  conform  to  a  provision  of  this  act,  the 
eoort  may,  in  like  manner,  and  upon  like  terms,  permit 
an  amendment  thereof,  to  conform  it  to  the  provision. 

]il..|  174,  «m*d.  SmH  TSI.  788.and  7M,jport.  Depew  v.  DeweT, 
S  T.  Jb  0.  ftl6;  SImiMoii  v.  McKay.  S  Id.  65;  GfamblinR  v.  Halght.  08  H. 
T.  «»;  ravrcett  v.  Vary.  M  Id.  M7 ;  Held*  «.  Van  Gott,  IS  Abb.  K.  S. 
349;  Hamilton  v.  Tblrd  Ave.  By.  Co..  44  How.  3M;  Baldwin  o.  N.  T.  ft 
Bar.  Nav.  Co.,  4  0aly,  Mi ;  Blaloy  v.  Phoenix  Bank,  2  Han,  849;  Oook  v. 
Whipple, »  N.  Y.  IflO;  MoU  «.  Lansing,  i  Lans.  M6;  Bncklngbam  v. 
IHcHnaon,  54  N.  T.  682 :  Security  Bank  v.  Bank  of  Com..  4  T.  S  0.  518; 
JeldDgliaiia  v.  N.  Ina.  Go., 5  Boaw.  678:  Pottlgrew  «.  Mayor,  17  How. 
402;  Maoombe  r.  Mayor,  17  Abb.  »;  Baldwin  «.  Klmmell,  16  Id.  365; 
Bebee  «.  Roberta,  8  K.  D.  Smith,  195:  People  v.  Powers,  19  Abb.  99; 
Smith  V.  Johnaon,  80  How.  374 ;  Fish  «.  Ferris,  3  B.  J>.  Smith,  068 :  Foley 
«.  Alger,  4  id.  719;  Onderdonk  «.  Banlett,8  HIU,  833;  People  v.  County 
Judgea,  18  How.  ip. 

§  726.  Rfltums  by  offloen,  etc.  — A  court,  to  which 
a  return  is  made  by  a  sheriff  or  other  officer,  or  by  a 
subordinate  court  or  other  tribanal,  may,  in  its  discre- 
tion, direct  the  return  to  be  amended,  in  matter  of  form, 
either  before  or  after  judgment. 
SB.8.4MQSdm.449>.    See  Temporary  Act,  |  A,  nbd.  6. 

126,  Papers  lost  or  withheld;  how  supplied.  — 
an  original  pleading  or  paper  is  lost,  or  with- 
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held  by  any  person,  the  court  may  authorize  a  oopj  to 
be  filed  and  used,  instead  of  the  origfinal. 
Go.  Proc,  i  432.    See  TemporaTy  Act,  1 5,  sabd.  A. 

§  727.  Order  of  court ;  when  necessary  to  amend.  — 
A  process,  pleading,  or  record,  shall  not  be  altered,  bj 
the  clerk  or  any  other  officer  of  the  court,  or  by  any 
other  person,  without  the  direction  of  the  court,  or  of 
another  court  of  competent  authority ;  except  in  a  caee 
where  a  party,  or  his  attorney,  is  specially  authorised 
by  law  to  amend  a  pleading. 

S  B.  &  4»  (2  Sdm  443),  am*d.    See  Temporary  Act,  |  ft,  rabd.  6. 

§  728.  Disregarding  defects  in  affidavits.— The  want 
of  a  title,  or  a  defect  in  the  title,  of  an  affldayit,  does 
not  impair  it,  if  it  intelligibly  refers  to  the  action  or 
special  proceeding,  in  which  it  is  made. 

Co.  Proc ,  1 406.    See  Temporur  Act,  i  6,  rabd.  6. 

g  729.  Certain  bonds,  etc.,  when  sufficient. — A  bond 
or  undertaking,  required  by  statute  to  be  giyen  by  a 
person,  to  entitle  him  to  a  right  or  privilege,  or  to  take 
a  proceeding,  is  sufficient,  if  it  conforms  substantially 
to  the  form  therefor,  prescribed  by  the  statute,  and 
does  not  yary  therefrom,  to  the  prejudice  of  the  rights 
of  the  party,  to  whom,  or  for  whose  benefit,  it  is  given. 
2  B.  S.  fiM  (2  Sdm.  576),  am*d.    See  Temporary  Act,  1 5.  rabd.  % 

§  730.  Amending  defects  in  bonds,  etc.  —  Where 
such  a  bond  or  undertaking  is  def ectiye,  the  court,  offi- 
cer, or  body,  that  would  be  authorized  to  reoeiye  it,  or 
to  entertain  a  proceeding  in  consequence  thereof,  if  it 
was  perfect,  may,  on  the  application  of  the  persons  who 
executed  it,  amend  it  accordingly ;  and  it  shall  there- 
upon be  valid,  from  the  time  of  its  erecation. 

Id. ,  1 34,  amM.    See  Temporary  Act,  |  ft,  rabd  •. 


TITLE  n. 


Tender,  and  other  offers  and  requetU  to  Hke  aieeree 

partif. 

Saa  7SL  Tend«r  after  miH. 

m.  ABMonttotopaMliitooswt. 
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734.  WlwD  to  be  dedacted  fVoin  reoovery,  etc 
78&.  BeqoiJiiis  admissloiis  of  Kenttlneneae  of  p«] 
736>.  OfTer  to  liquidate  damages  conditionally. 


737.  Effect  of  reftiBal  of  offier. 
73(1.  DefendapraoObrtocomproinlae;  prooeedlngi  Uier«». 
«  739.  PlalncllTs  oIRr  to  oompromtse   oovnterotalm ;  proceedlnci 
thereon. 
740.  Offer  and  aecep^Ilce,  by  whom  s«ah8crlbed. 

§  731.  Teiidttr  after  •cdt. —  Wbere  the  complaint  de- 
mands judgmeot  for  a  sum  of  money  onlj ;  and  tbe 
action  is  brought  to  recover  a  earn  oenain,or  which  may 
be  redaeed  to  certainty  by  oalealation ;  or  to  recover 
damages  for  a  caaaal  or  involuntary  personal  injary,  or 
a  likeinjary  tu  property  ;  the  defendant,  or  his  attorney, 
may,  at  any  time  before  the  trial,  tender  to  the  plaintiff, 
or  his  aitorney,  such  a  sum  of  money,  as  he  conceives 
to  he  sufficient  to  make  amends  for  the  injury,  or  topi^ 
the  plaJntifiTs  demand ;  together  with  the  costs  of  the 
action,  to  that  time. 

2  B.  S.  553,  2  20  {i  Sam.  574),  amM.   Duffy  «.  O'Donovan.  46  N.  Y.  SB. 

g  732.  [Amended,  1877.]  Amomit  to  be  paid  into 
ooinrt.  —  A  tender,  made  as  prescribed  in  the  last  section, 
does  not  avail  the  defendant,  unless  the  money  is  ac- 
cepted, or  is  paid  into  court,  and  notice  thereof  in  writ- 
ing served  upon  the  plaintilFs  attorney  before  the  trial 
and  within  ten  days  after  tue  tender.  If  the  plaintifif 
takes  out  the  amount  paid  in,  he  accepts  the  tender. 

New.  Becker  v.  Boon.  61  N.  Y.  iU ;  Bnrrn  o«  Fergaion,  2  Benlo,  IMt 
Slack  r.  Brown.  13  Wend.  304. 

§  733.  Efiect  of  gnfficient  tender.  — If  it  appears, 

upon  the  trial,  that  the  sum  so  tendered  wap  sufficient 

to  pay  the  plaintiflTs  demand,  or  to  make  amends  for 

the  injury,  and  abo  to  pay  the  costs  of  the  action,  to  the 

time  of  the  tender,  the  plaiu tiff  cannot  recover  costs  or 

interest,  from  the  time  of  tlie  tender,  but  must  pay  the 

defendant's  costs  from  that  time. 

2B.  S.  554.  H  21  and  22  (2Kam.  574).  consolidated.  See  Co.  Proc.l 
385;  poat.  2  738. 

§  734.  When  to  be  deducted  from  recovery,  etc.  — 
41  the  plaintiff  proceeds  in  tlie  action,  after  accepting 
.the  tender,  the  sum  accepted  mnst  be  deducted  from 
the  recovery,  and  Judgment  rendered  for  the  residue,  if 
any  ;  and,  if  the  lender  and  acceptance  do  not  appear  in 
the  pleadings,  a  memorandum  thereof  must  be  annexed 
to  the  jadgment-roU.    The  plaintiffs  rignt  to  reoovet 
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costs,  and  his  liability  to  pay  ooffts  to  the  defendant,  ar« 
determined  by  the  amount  of  the  residue. 
2  R.  s.  ftM.  1 23. 

§735.  Requiring  admission  of  genuineness  of  paper 

—  The  attorney  for  a  party  may,  at  any  time  before  the 
trial,  exhibit  to  the  attorney  for  'the  adverse  party,  a 
paper,  material  to  the  action,  and  request  a  vriitten  ad 
mission  of  its  genuineness.      If  the  admission  is  nol 

EiveUf  within  four  days  after  the  request,  and  the  papei 
I  proved  or  admitted  on  the  trial,  the  expenses,  in 
curred  by  the  party  exhibiting  it.,  in  order  to  prove  lit 
genuineness,  must  be  ascertained  at  the  trial,  and  pak 
by  the  party  refusing  the  admission  ;  unless  it  appeaia 
to  the  satisfaction  of  the  court,  that  there  was  a  gooc 
reason  for  the  refusaL 
Co.  Proc.,partofi888. 

§  736.  Offer  to  liquidate  damages  conditionally.  — 

In  an  action  to  recover  damages  for  breach  of  a  contract 
the  defendant's  attorney  may,  with  the  answer,  servi 
upon  the  plaintilTs  attorney,  a  written  offer,  that,  if  thi 
defendant  fails  in  his  defence,  the  damages  may  be  as 
Bessed  at  a  specified  sum.  If  the  plaintiff  serves  notice 
that  he  accepts  the  offer,, with  or  before  the  notice  d 
trial,  and  damages  are  awarded  to  him  on  the  trial,  the; 
must  be  assessed  accordingly. 
Id.,  1 386.    Lippmann  v.  Peter8berK«r,  9  Abb.  209. 

§737.  [Amended,  1877.]  Effect  of  reldaal  of  ofiei 

—  If  the  plaintiff  does  not  accept  the  offer,  he  canno 
prove  it,  upon  the  trial.  But  if  the  damages,  awarde< 
to  him.  do  not  exceed  the  sum  offered,  the  defendant  ii 
entitled  to  recover  the  expenses,  necessarily  incurred  bj 
him  in  preparing  for  the  trial  of  the  question  of  dam 
ages.  The  expenses  must  be  ascertained,  and  th< 
amount  thereof  determined  by  the  judge,  or  the  referee 
by  or  before  whom  llie  caupe  is  tried. 

Id.,  J 387.  Dnsenbeny  r.  WoodwarJ  1  Abb.  443. 
§  738.  [Amended,  1877.J  Delendant's  offer  to  com 
promise ;  proceedings  thereon.  —  The  defendant  may 
before  the  trial,  serve  upon  the  plaintiffs  attorney,  i 
written  offer,  to  allow  Judgment  to  be  taken  against 
him,  for  a  sum,  or  property,  or  to  the  effect,  therein  spe- 
cified, with  costs.  If  there  are  two  or  more  defend 
ants,  and  the  action  can  be  severed,  a  like  offer  may  b< 
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made  bj  one  or  more  defendanta^  againat  whom  a  sepa* 
rate  judgment  maybe  taken.  If  the  plaintiff,  within 
ten  daj8  thereafter,  serves  apon-  the  defendant's  at- 
torney, a  written  notice  that  he  accepts  the  offer,  he 
m^y  file  .the  sammons,  complaint,  and  offer,  with  proof 
of  acceptance,  and  thereupon  the  clerk  mast  enter  judg- 
ment accordingly.  If  notice  of  acceptance  is  not  thus 
given,  the  offer  cannot  be  given  in  evidence  upon  the 
trial ;  but,  if  the  plaintiff  fails  to  obtain  a  more  favora- 
ble judgment,  he  cannot  recover  costs  from  the  time  of 
theoflfer, but muat pay  costs  from  that  time. 

Go.  Proc.part  of  1 336.  Burnett  r.  Weatfall,  I A  How.  430;  Lambard 
r.  Srracase  Street  R.  R.  Co..  62  N.  T.  290 ;  Bathffat«  v.  Hasklo, 63  Id. 
961:  Johnaton  v.  Oatlln,57fd.  6S3;  Sturgfsv.  Spoflbrd,  M  Id.  lOS;  Uiiff- 
nla  V.  Dlnsmore.  15  Abb.  N.  S.  331. 

§  739.  [Ajnended,  1877.]  Plaintiff'g  ofbx  to  oom- 
promlse  ooanterclAiin ;  prooeedinga  thereon.  —  Where 
the  defendant  sets  up  a  counterclaim,  to  an  amount 
greater  than  the  plain tiff^s  claim,  or  sufficient  to  reduce 
the  plaintiff's  recovery  below  fifty  dollars,  the  plaintiff 
may  serve,  upon  the  defendant's  attorney,  a  written 
offer,  to  allow  judgment  to  be  taken  a^^ainst  him,  for  a 
specified  sum,  with  costs,  or  against  the  defendant  for 
A  specified  sum,  and  against  the  plaintiff  for  costs.  If 
the  defendant,  within  ten  days  thereafter,  serves,  upon 
the  plaintiff's  attorney,  notice  that  he  accepts  the  offer, 
either  party  may  file  the  summons,  complaint,  answer, 
and  offer,  or  copies  thereof,  and  proof  of  acceptance ; 
and  thereupon  the  clerk  must  enter  judgment  accord- 
ingly. If  notice  of  acceptance  is  not  thus  given,  the 
oner  cannot  be  given  in  evidence,  upon  the  trial ;  but, 
if  the  recovery  is  not  more  favorable  to  the  defendant 
than  that  so  offered,  he  will  not  be  entitled  to  recover 
costs  from  the  time  of  the  offer,  but  must  pay  costs 
from  that  time. 
Id.,  remainder  of  1 339,  ain*d. 

g7<40.  Offer  and  acoeptance,  by  whom  aubecribed. 

—  Unless  an  offer  or  an  acceptance,  made  as  prescribed 
in  either  of  the  last  four  sections,  is  subscribed  by  the 
party  making  it,  his  attorney  must  subscribe  It,  and 
annex  thereto  hia  affidavit,  to  the  effect,  that  he  ia  dolj 
authorised  to  make  it,  in  behali  of  the  party* 
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§741-746.  MONET  PAID  INTO  OOURT. 

S  741.  [Repealed,  1877.] 
g  742,  [Repealed,  1877.] 


TITLE  UL 

Payment  of  money  into  court,  and  care  and  ditpo§iti^ 
ihertof, 

Sml  74S.  Partj  brinflng  money  into  court  Is  dlteharred. 

744.  General  mies  may  regulate  concerning  payment  Into  eovnt. 
74A.  Money  to  be  paid  to  county  treasurer,  and  ■ecurlUea  taken  t 

his  name. 
7M.  Funds;  whpre  and  how  deposited  or  Inrested. 

747.  Powers  of  supreme  court  as  to  tranafar,  etc,  to  ■ndlnwttiBMi 

by  guardian,  etc. 

748.  When  other  courts  have  like  power. 

749.  Powers  of  certain  offlcers,  touching  aecurttlea,  etc. 
7flO.  Provision  relating  to  death,  removal,  etc^  of  ofllcer. 

751.  Authority  for  payment  of  money  by  bank  or  Urut  oompaajr* 

7A2.  How  county  treasurer  to  keep  his  aocounta. 

7ft3.  County  treasurer  to  report  annually  to  the  court. 

754.  These  provisions  applicable  In  New>Tork  to  the  chambarlala. 

§  743.  Party  bringing  money  into  oourt  ia  di» 
diarged.  —  A  party  briDg^ing  money  into  court,  parsn 
ant  to  the  direction  of  the  court,  is  discharged  therabj 
from  all  further  liability,  to  the  extent  of  the  money  ■< 
paid  in. 

2  B.  8. 171.  t  n  (2  Sdm.  177). 

§  744.  General  roles  may  regolate  conoemlng  pay< 
ment  into  court.  —  The  general  rules  of  practice  maj 
contain  regulations,  concerning  the  payment  of  monej 
into  court,  in  an  action,  and  the  care  and  disposltioi 
thereof,  which  shall  govern,  where  provision  is  not 
otherwise  made  by  law. 
Substitute  for  id.,  1 22.    See  Rules  70. 71,  and  82  to  85. 

g  745.  Money  to  bo  paid  to  comity  treasmvr,  a2ui 
securities  taken  in  his  name.  —  Unless  the  court  other 
wise  specially  directs,  money,  paid  into  court,  must  b< 
paid,  either  directly,  or  by  the  officer  who  is  required 
by  law  first  to  receive  it,  to  the  county  treasurer  of  tli< 
county,  where  the  action  is  triahle.  Where  it  is  paid  tc 
an  omoer,  other  than  the  county  treasurer,  he  moat  pay 
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it  to  tfa6  ooontj  treaBorer,  within  four  dajs  after  he  re. 

caiTea  it     In  the  city  of  New>York,  he  mast  pay  it  to 

the  chamberlain,  within  two  days  after  he  receives  it. 

A  bond,  mortgage,  or  other  secority,  or  a  certificate  or 

transfer  of  stock,  taken  upon  tlie  investment  of  money 

paid  into  ooart,  mast  be  taken  to  the  county  treasarer 

of  the  county  where  the  fand  belongs,  in  his  name  of 

office ;  or  to  snch  other  county  treasurer,  as  the  court 

speciallj*  directs.     But  this  and  the  next  section  do  not 

prevent  the  court,  npon  the  application  of  a  party  to 

an   action,  from  directing  in   what  manner  or  place, 

money,  paid  into  court  in  the  action,  shall  be  deposited 

or  invested. 

Sabstaoce  of  to  mocli  of  L.  184S,  ch.  277, 1 1  (4  Bdm.  «n).  M  properly 
tielongs  to  tbis  tlU«,  and  \»  not  oboolete;  and  the  flrat  two  mntencea  of 
Jliile«2L   8ee,alai>,aJt.  a.  171,171;  part  8,  di.  Mlt.  2, H  H,  18.  and  21  (2 

g  746.  Fonda ;  where  and  how  depoaitad  or  in- 
Tested. —  Provision  may  be  made,  in  the  general  rolea 
of  practice,  for  the  deposit,  in  a  bank  or  trust  company, 
of  money  paid  into  court ;  for  the  investment  thereof 
in  the  public  debt  of  the  United  States,  or  of  a  state,  or 
for  loaning  it  upon  approved  interest- bearing  mortgages 
upon  real  property  ;  and  for  the  transferring  or  dispos- 
ing, from  time  to  time,  of  the  money,  or  any  investment, 
or  secarity.  But  the  money  must  be  deposited  or 
loaned  in  the  county  where  the  fund  lielongs,  where 
that  can  be  done  conveniently  and  safely,  and  with  ad- 
vantage to  the  parties  interested. 

SobPUnce  of  2  R.  8.  171.  H 17.  IS.  and  21  (2  Bdm.  177) ;  also  L.  1847.  cb. 
SBB,fS3(4Um.  MO;. 

§  747.  Powers  of  supreme  court  as  to  transfer,  etc, 
to  and  investment  by  guardian,  etc.  —  The  supreme 
ooart  may  direct  that  money,  paid  into  that  court,  in  an 
action  brought  therein,  or  a  bond,  mortgage,  or  other 
secarity,  or  pablic  stock,  in  the  possession  or  under  the 
control  of  a  coanty.  treasurer,  which  represents  money 
BO  paid  in,  be  transferred  and  delivered  to  a  general  or 
special  guardian,  committee,  or  other  trustee,  upon  his 
g^Tingy  or  if  he  has  given,  security,  satisfactory  to  the 
court,  for  the  faithful  execution  of  his  trust ;  or  that  a 
bond,  mortgage,  or  other  security,  or  public  stock,  be 
taken  by  and  in  the  name  of  the  guardian,  committee. 
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or  other  traatee ;  and  be  collected,  invested  or  loaned 
as  the  coart  directs,  or  as  prescribed  in  the  general 
rules  of  practice. 

L.  1848,  ch.  277, 1 8  <4  Bdm.  S06),  amU 

§  748.  When  other  courta  have  like  power.  —  Each 
superior  city  court,  each  county  court,  and  the  marine 
court  of  the  city  of  New- York,  possesses,  with  reaped 
to  money,  paid  into  that  court,  in  an  action  brought 
therein,  or  a  bond,  mortgage,  or  other  security,  or  pub- 
lic stock,  in  or  upon  wliicli  it ,  has  been  invested  oi 
loaned,  the  power  and  authority  conferred  upon  the 
supreme  court,  by  the  last  section. 

See  L.  1848,  ch.  277, 21. 

§  749.*  Powers  of  certain  officers,  touohing  seoori- 
ties,  etc  —  A  county  treasurer,  or  other  officer,  or  a 
guardian,  committee,  or  otlier  trustee,  in  whose  name 
is  taken  a  bond,  mortgage,  or  other  security,  or  public 
stock,  representing  money,  paid  into  court,  in  an  action ; 
or  to  whom  stock  or  a  security,  or  an  account,  deedj 
voucher,  receipt,  or  other  paper,  representing  or  relating 
to  such  money,  is  transferred,  delivered,  made,  or  given, 
pursuant  to  law,  is  vested  with  title  for  the  purposes 
of  the  trust,  and  may  bring  an  action  upon  or  in  rela- 
tion to  the  same,  in  his  official  or  representative  charac- 
ter. 
Id.,  i  4,  am'd. 

^  760.  Provision  relating  to  death,  removal,  eta,  d 
officer.  —  On  the  expiration  of  the  official  term  of  a 
county  treasurer,  or  where  a  vacancy  occurs  in  his 
office,  by  death  or  otherwise,  all  public  stock,  bonds, 
mortgages,  and  other  securities  held  by  him,  as  pre- 
scribed in  this  title,  vest  in  his  successor  in  office  ;  and 
all  money  deposited,  as  prescribed  in  this  title,  in  a 
bank,  trust  company  or  other  depository,  to  his  credit, 
vests  in,  and  must  be  carried  to,  the  account  of  his 
successor  in  otiice. 

2  a  S.  172,  H  »  «nd  27  (2  Edm.  171),  oonaoUdated  and  abrtdgad. 

§  761.  Authority  for  paynaent  of  money  by  bank  dr 
trust  company.  —  Money,  paid  into  court,  in  an  action, 
and  deposited  in  h  bank  or  trust  company,  to  the  credit 
of  a  county  treasurer,  shall  not  be  paid  out,  without 
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tk»  .production  of  a  ourtlfied  copy  of  an  order  of  tha 
eoart,  for  that  parpoee,  ooantersigoed  by  the  judge,  hj 
whose  directioa  it  ia  made. 
S  B.  S.  172, 123,  BodlOedM  M  to  confann  to  Bole  8L 

§752.  Bowoomitytreasiirarto  keep  his  aooonntti 
— The  accounts  of  a  county  treasurer,  with  respect  to 
nioney  received  by  him,  as  prescribed  in  tliis  title,  with 
each  bank  or  trust  company  in  which  it  is  depotsited, 
must  be  kept,  so  as  to  show,  in  the  cash-books  of  the 
bank,  or  company,  and  in  the  books  of  the  county  treas- 
urer, in  what  particular  action,  or  on  what  account,  each 
item  of  money  credited  or  charged,  was  deposited  or 
paid  out. 

Part  of  Bale  8S. 

§  763.  [Amended,  1877.]  Oonnty  treasurer  to  re- 
port annually  to  the  coort. — A  county  treasurer,  who 
has,  in  his  possession  or  under  his  control,  money, 
bonds,  mortgages,  or  other  secarities,  or  public  stock, 
as  prescribed  in  this  title,  must,  once  in  each  year,  at 
the  time  prescribed  by  special  order,  or  by  the  general 
rules  of  practice,  make  a  report  to  the  court,  into  which 
the  money  was  paid,  containing  a  statement  of  his  ac- 
counts for  the  preceding  year,  or  since  the  last  account 
was  rendered,  and  of  the  funds  and  securities  under 
his  control,  relating  to  the  money  paid  into  that  court. 
The  statement  must  show,  as  to  each  action  separately, 
the  amount  on  hand  uninvested ;  the  time  when  each 
sum  of  money  was  received;  the  Mme,  amount,  and 
other  description  of  each  payment,  investment, or  loan  ; 
the  amount  deposited  in  each  bank  or  trust  company ; 
and  the  balance  on  deposit  therein  ;  and  al»o  all  public 
stock,  bonds,  mortgages,  and  other  spcuriiies,  represent- 
ing the  remainder  of  the  fund.  The  statement  must 
be  acoompanied  with  a  certificate  of  the  proper  officer 
of  each  bank  or  trust  company,  in  which  a  deposit  ia 
made,  to  the  effect,  that  the  total  amount,  stated  to  be 
remahiing  on  deposit,  is  actually  in  that  bank  or  com- 
pany, placed  to  the  credit  of  the  county  treasurer,  in 
the  action,  and  not  mingled  with  any  other  account.  If 
the  court,  at  any  time,  deems  the  security  given  by  the 
county  treasurer  insufficient  to  protect  the  funds  and 
setMirities  in  his  hands,  and  under  his  control,  It  must 
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make  an  order  directing  Mm  to  make^he  Becoiity  tatb* 
factory  to  the  court. 
From  Rule  83.    And  see  H  19.  »,  and »,  of  tlM  R.  S. 

§  764.  These  provisions  applioabler  in  N«w-Torlc  to 
the  chamberlain.  —  Each  provision  of  tliis  title »  relat- 
ing to  a  county  treasurer,  applies  to  the  chamberlain  of 
the  city  of  New-York,  with  respect  to  money  paid  into 
court,  in  an  action  triable  in  the  city  and  county  of 
New- York,  or  with  sespect  to  money,  or  a  bond,  mort- 
gage, or  other  security,  or  public  stock,  representing 
money  paid  into  court ;  except  where  special  provision* 
with  respect  to  the  same,  is  otherwise  made  by  law. 

New. 


TITLE  IV. 

Proceedings  upon  the  death  or  disability  of  a  party  or 
the  transfer  of  his  interest. 

Bao.  7(V5.  Action ;  when  not  to  abate. 

766.  Proceeding!  upon  transfer  of  Interest,  or  dOToliitlon  of  lla 

blllty. 

757.  Id.;  when  sole  party  dies  and  action  rarvlvet. 

758.  Id.;  wlien  one  of  several  parties  dies. 

759.  76<).  Id.;  when  part  of  cause  of  action  survives. 

761.  When  court  may  order  action  abated. 

762.  Special  ca«es  excepted. 

763.  Death  (»f  party  after  verdict,  etc. 

764.  Action  for  a  wrong  not  to  abate  after  verdict,  etc 

765.  No  verdict,  etc ,  can  be  taken  after  a  party's  death. 

766.  Death,  etc. ,  of  public  officer  or  trustee. 

§  756.  Action;  when  not  to  abate.  —  An  action  does 

not  abate  by  any  event,  if  the  cause  of  action  survives 

or  continues. 

Co.  I>roc.,  I  121,  first  sentence.  Moore  v.  Hamilton,  44  N.  T.  666; 
Livermore  r.  BaJubrldge.  49  id.  125;  Wade  v.  Kaibflelsch.  68  id.  362: 
Atlantic  Dock  Co.  t>.  Ma>or.  53  id.  64;  Arthur  v.  OrlawoicL  16  Abb.  K. 
&.  235;  Bond  V.  Smith,  4  Hun,  48;  .Mapes  r.  Snyder,  dv  N.  T.  450. 

g  756.  Proceedings  upon  tranafer  of  interest,  or  de- 
volution of  liability. —  iu  case  of  a  transfer  of  inter- 
est, or  devolution  of  liability,  the  action  may  be  con- 
tinued, by  or  against  the  original  party ;  unless  the 
court  directs  the  person,  to  whom  the  interest  is  trans- 
ferred, or  upon  whom  the  liability  is  devolved,  to  be 
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sabBtttuted  Sa  the  aetioo,  or  jMned  with  the  original 

party,  ae  the  case  req aires. 

Go.  Proc.  1 131,  the  third  Bentenoe.  ArnoM  v.  Keyet,  37  N.  T.  Supr. 
US:  Peo]»le  v.  Oswego,  etc.  2  T.  A  a  431;  Lament  v.  iUlght^  44 
How.  1. 

§  757.  [Amended,  1879.]  When  sole  party  dies 
and  action  aurvivea.  —  In  case  of  the  death  of  a  aole 
plalntiff.(l)  or  a  sole  defendant,(2)  if  tlie  cause  of 
action  survives  or  continues,  tlie  court  muMt,  upon  a  mo- 
tion,(3j  allow  or  compel  the  action  to  be  continued,  by 
or  against  his  repre.sentative,  or  auccesHor  in  interest. 

Id.,  MConU  sentence,  amM.  McCulIoch  v.  Norwood.  M  N.  Y.  M2; 
Beaeli  r.  Reynolds,  U  Id.  I.  ri)  JarvU  r.  Folch,  14  Abb.  46;  Bldge- 
WAV  V.  Balkley.  7  How.  289:  Green  e.  Bat«si.  Id.  296;  Batita  v.  Mar- 
eeUtts,  2  BATb.  373;  Bain  v.  Floe,  1  lllll.  615;  Beed  e.  Butler.  11  Abbb 
MR;  Wnde  r.  O'DonneU.  21  How.  34;  Rogers  r.  Adrlaiice.  22  Id.  97; 
Wons  If.  Third  Av.  R.  B.  Co.,  7  Rob.  cai;  Robinson  r.  BrlHbane,7 
Han.  m.  (*ll)  Keene  v.  La  Farge,  1  Bosw.  671 ;  16  How.  377 ;  Hop- 
kins e.  Adania,  5  Abb.  351;  MowTy  v.  MoiM'Iy.  II  Id.  lOft;  Putnam  v. 
Van  Baren.  7  How.  31:  Moaely  v.  Albany  N.  R.  R.  Co..  14  Id.  71; 
Yertore  ».  Wlswall.  16  Id.  8:  Doedt  ».  Wiswalt,  15  Id.  12S;  Livcmiore 
V.  Bainbrldge.  49  M.  Y.  IS;  Pronty  v.  Lake  Shore.  .^2  Id.  3rK3:  Leavey 
r.  GfUtlner,  63  Id.  624.  (3)  Palmer  v.  Hurray.  18  How.  446 ;  Living- 
ston w.  CHypbant,  3  Rob.  639;  Greene  v.  Bates,  7  How.  296;  Taylor  v. 
Tkytor,  4S  M.  Y.  S7ft. 

§  768.  [Amended,  1877.]  Id.;  when  one  of  leveral 
parties  dies.  —  In  case  of  the  death  of  one  of  two  or 
more  plaintiffs,  or  on«»  of  two  or  more  defendants,  if 
the  entire  cause  of  action  sarvives  to  or  against  the 
others,  the  action  may  proceed  in  faror  of  or  against 
the  8arvivor8.(l)  But  the  estate  of  a  person  or  party 
jointly  liable  upon  contract  with  others  shall  not  be 
discharged  by  his  death,  and  the  court  may  make  an 
order  to  bring  In  the  proper  representative  of  the  dece- 
dent, when  it  is  necessary  so  to  do,  for  the  proper  dis- 
position of  the  matter;  and,  where  the  liability  is  sev- 
eml  as  well  as  joint,  may  order  a  severance  of  the  ac- 
tion BO  that  it  may  proceed  separately  against  the  rep- 
resentative of  the  decedent,  and  against  the  surviving 
defendant  or  defendants.  (3) 

2R.  8.  3S6. 1 1  (2Bdm.  401).  (1)  Haokettv.  Belden,)OAbb.  N.  S.  123; 
IT  N.  Y.  621 ;  Willlauisv.  Kent,  Id  Wend.  361;  Ryghtntyfr  v.  Dunham, 
12  Id.  245;  Taylor  t».  Church,  9  Flow.  IW;  12  N.  Y.  L<»r.  Obs.  l.V>;  DycJc- 
man  «. Allen,  2  How.  17 ;  Williamson  v. Moore,  5  S«ndf.  »47 :  Bond  c.  SuiUh. 
4 Han, 48;  Livingstone.  RendAll,  59  Barb.  493;  Arthur  «.  Grlswohl,  60 
N.  Y  143;  16  Abb.  N.  8.  235;  Llvermore  v.  Bashnell.  5  Hnn.  2S5.  {T 
Baa  Woodv.  AJL68  N.  Y.  24ft;  Qettgr  «.  BtnsM.  49  1<L  tt6i  PI 
v.Lahena,]6WAll.  140. 
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§  759.  Id. ;  when  part  of  oanse  ol  action  annriv^a. 

—  In  case  of  the  death  of  one  of  two  or  more  plaintiffs, 
or  one  of  two  or  more  defendants,  if  part  only  of  tlie 
cause  of  action,  or  part  or  some  of  two  or  more  distinct 
causes  of  actiou,  survives  to  or  against  the  others,  the 
action  may  proceed,  without  bringing  in  the  successor 
to  the  rights  or  liabilities  of  the  deceased  part.y  ;  and 
the  judgment  shall  not  affect  him,  or  his  iutereBt  in  the 
subject  of  the  action.  But  where  it  appears  proper  so 
to  do,  the  court  may  require  or  compel  the  successor,  or 
a  person  who  claims  to  be  the  successor,  to  be  brought 
in  as  a  party,  upon  his  own  application  or  upon  the  ap- 
plication of  a  party  to  the  action. 

SubAtltutc  for2  R.  S.  I»4.  ISS,  portions  of  {|  108,  109.  115,  117,  1».  and 
121.  Arthuro.  Griswold,  W»  N.  Y.  143;  Livermore  v.  Butbnell,  5  Him, 
2S.'K  LoKRett  V.  Dubois,  2  Paige.  211:  Wbtte  v.  Bulold,  Id.  i7A;  Hoffku&n 
r.  Ti*ea.Iwell,6  Id.  3(J8;  Ilalstead  v.  Cockroa,  49  How.  S42. 

^  760.  [Amended,  1879.]    The  same.— In  a  case 

specified  in  the  foregoing  sections  of  thih  tiiU^,  where 
such  a  person  appli»'S  in  hia  own  behalf,  tlie  court  may 
^lirect  that  ho  be  made  a  party,  by  amendment  of  the 
pleadings,  or  otherwisi^  as  the  case  re<]ulres.  Where 
an  applicatiou  is  made  by  the  plaintiff,  to  bring  in  8Ut:h 
a  person  as  defendant,  the  court  may  direct  that  a  sup- 
plemental HUUiMi()U8  is^sue.  and  that  supplemental 
pleadings  be  nia<le.  \Vhei*e  an  application  is  made  by 
a  defendant  to  bring  in  such  a  person,  the  <rourt  may, 
and  where  the  protection  of  the  applicant's  rights  re- 
quires it,  must,  permit  the  defendant  to  commence  a 
cross  action  for  that  purpose.  The  cross  action  must 
be  brought  in  the  same  «!ourt,  unless  the  order  other- 
wise specially  directs.  If  it  directs  that  the  actiou  be 
commenced  in  another  court,  the  hitter  court  may,  by 
order  at  any  time  after  the  cross  action  is  commenced, 
remove  to  itself  the  original  action,  with  like  effect  as 
if  it  had  been  brought  therein.  Unless  the  court 
otherwise  directs,  tUe  original  actiou  and  the  croes 
actiou  must  be  tried,  and  judgment  rendered  therein, 
as  if  they  were  one  action. 
Id.;  (2Edin.  191).   See  note  to  last  secttoD. 

^  761.*  When  court  may  order  action  abated.  —  At 

any  time  after  the  death  of  the  plaintiflf,  or  after  the 
marriage  of  the  plaintiff,  where  it  affects  the  rights  of 
either  purty,  the  court  may,  in  its  discretion,  upon  no* 
lice  to  such  persons  as  it  directs,  and  upon  the  applica- 
tion of  the  adverse  party,  or  of  a  person  whose  interest 
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tinaed  by  the  proper  parties,  witliin  a  time  specified  in 
th«  order,  not  less  than  six  months,  nor  more  than  on© 
year,  after  the  granting  thereof, 

Co.  Proc..  I  121,  flflh  sentence,  am'tl.  Mapes  f.  Snyder.  59  N.  Y.  450: 
Kl aw  ».  Sabine,  44  Uow.  252;  Cox  i.  N.  Y.  C,  etc.,63N.  Y.-kU;  Liver- 
more  r.  Balnbriag«,  4y  IL  123;  Baiubrldge  v.  Mailer,  4  Hun,  674;  Mo- 
CaUoch  r.  Norwoo^i,  M  N.  Y.  662;  Bond  v.  Smith,  4  Hun,  48. 

g  762.  Special  cases  excepted.  —  llie  foregoing  pro- 
vifiioDs  of  ibis  title  do  not  apply  to  a  case,  where  spe- 
cial provision  is  otherwise  made  by  law. 
Mew. 

§  763.  Death  of  party  after  verdict,  etc. —  [f  either 
party  to  an  action  dies,  after  an  accepted  offer  to  allow 
judgment  to  be  taken,  or  after  a  verdict,  report,  or  de- 
cision, or  an  interlocutory  judgment,  but  before  final 
judgment  is  entered,  the  court  must  enter  final  judg- 
ment, in  the  names  of  the  original  parties ;  unless  the 
offer,  verdict,  report,  or  decision,  or  the  interlocutory 
judgment,  is  set  aside. 

2  K.  S.  3^.  J  i.  am'.l.  Cox  v,  N.  Y.  C,  etc.,  63  N.  Y.  414;  Norton; 
«.  WWwal],l4  Uow.  42;  Khle  t\  Mover,  Sid.  244;  Oiefen.iorl' r.  House, 
9  W.  J43:    Bro&s  r.  Monjereuu.  tH  WeniJ.  f>o3;    Webber's  Ext'cutors  v. 

Cn4erhlU.  19  Id.  447;  Burhans  e.  BurUanis,  10  Id.  602;  Hays  v.  Thoma, 

36  S.  Y.  Ml, 

g  764i  Action  for  a  wrong  not  to  abate  after  verdict, 
etc  —  After  verdict,  report,  or  decision,  in  au  action  to 
recover  damages  for  a  pergonal  injury,  tlie  action  does 
not  abate  by  Uie  deatli  of  a  party,  unless  the  verdict, 
report,  or  decision  is  finally  pet  aside.  Unless  it  is  finally 
set  aside,  the  subsequent  proceedings,  including  au  ap- 
peal from  an  order  setting  it  aside,  or  from  a  judgment 
or  order  reversing  or  setting  aside  a  judgment  entered 
thereupon,  are  the  same,  as  in  a  case  where  the  cause 
of  action  survives. 

8ub»Utule  for  Co.  Proc. ,  {  121,  fourth  sentence.  Cox  v.  N.  Y,  U. ,  63  N. 
T.  414;  Wood  V.  PbltUps,  II  Abb.  N.  S.  1. 

§  765.  No  verdict,  etc.,  can  be  taken  after  a  party's 
deatbu  —  This  title  does  not  auihoriza  the  entry  of  a 
judgment  against  a  party,  who  dies  before  a  verdict,  re^ 
port,  or  decision  is  actually  rendered  against  him.  In 
that  case,  the  verdict,  report,  or  decision  is  absolutely 
void, 
t  B.  S.  asr.  f  ft  (3  Xdm.  403).  amM. 

■4    •(-.,•  I/.    •      , 
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%  76$.  Death,  ela^  of  publio  officer  or  tmtfte*.  — 
Where  an  action  or  special  proceeding  is  aatlioriaed  or 
directed  by  law,  to  be  broagbt  by  or  in  the  name  of  a 
public  officer,  or  by  a  receiver,  or  other  trustee,  ap- 
pointed by  virtue  of  a  statute,  his  death  or  removal  does 
not  abate  the  action  or  special  proceeding ;  but  the  same 
may  be  continued  by  his  successor,  who  must,  upon  his 
application,  or  that  of  a  party  interested,  be  substituted 
for  that  purpose,  by  the  order  of  the  court,  a  copy  of 
which  must  be  annexed  to  the  jadgmedt-roU. 

2  R.  S.  a-v^.l  H;  and  L.  1832.  ch.  295,  f  3  (3  Bdm.  S74),  oonaoUdated . 
Greer  r.  OleuvlUe  Woolen  Co..  II  Abb.  N.  S.  Aft:  8.  o..M  Barb.  S71:  Ptt»> 
pie  V.  Oiwer o  Court,  2  T.  it  C.  431;  Orlggi «.  Odgia,  06  N.  T.  flOi;  lUii- 
obester  v.  Herrlogtoa,  10  Id.  164. 


TITLE  V. 
MotioM  and  orders  generally, 

Sbo.  767.  Definition  of  an  order. 

768.  Id.;  of  a  motion. 

769.  Motions  In  tapreme  coort;  where  to  be  heard. 

770.  Motions  In  New- York  city. 

771.  In  absence  of  Judge,  motion  roaj  be  traniferred  to  anotlKr 

Indjfe. 

772.  773.  What  Judges  may  make  orders  out  of  court,  wltboQt  notice. 

774.  Review  of  order  made  by  a  judge  of  another  court. 

775.  When  stay  of  proceedlrurs  not  to  exceed  twenty  daye. 

776.  SuiMenuent  application  for  order,  after  denial,  etc..  of  prior 

application. 

777.  Id.;  at  to  application  for  Judgment, 
ns.  Penalty  for  violating  hist  two  sections. 
n9.  Costs  of  n  motion ;  how  collected. 

g  767.  Definition  of  an  order.  —  A  direction  of  a  court 
or  judge,  made,  as  prescribed  in  this  act,  in  an  action  or 
special  proceeding,  must  be  in  writings  unless  otherwise 
specified  in  the  particular  case.  Such  a  direction,  un- 
less it  is  contained  in  a  judgment,  is  an  order. 

Go.  Proc.  {4n(),amM.  Beutley  v.  Jones.  4  How.  335:  King  v.Stallbrd, 
6  Id.  30;  Howard  v.  Freeman,  6  Rob.  511 ;  Dnune  v.  North.  H.  R.  Oow, 
4  How.  364;  Hodman  v.  Barry.  2  Uun,  52;  «.  o.,  4  T.  A  O.  263. 

§  768.  Id. ;  of  a  motion.  —  An  application  for  an  order 
is  a  motion. 

Id..i40I.subd.  1. 

^  769.  [Amended,  1879.J  Motion*  ia  fopreoiA 
court,  where  to  be  heard. —  A  motion,  upon  notice,  in 
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an  action  in  the  Riipreme  court,  must  be  made  within 
the  judicial  district  in  whicli  the  action  is  triable,  or  in 
a  coantj  adjoining  that  in  which  it  is  triable  ;(1)  except 
that  where  it  is  triable  in  the  first  jridicial  district,*  the 
motion  mast  be  made  in  that  district  ;  and  a  motion 
upon  notice,  cannot  be  made  in  that  district  in  an  action 
triable  elsewhere. (2)  But  this  section  docs  not  apply 
to  a  case  where  it  is  specially  prescribed  by  law  that  a 
motion  may  be  made  in  the  county,  where  the  appli- 
cant, or  other  person  to  be  affected  thereby,  or  the  at- 
torney, resides. 

Co.  Proc.l  401,  TOM.  4,  amM.  PtillUpi  v.  Wheeler,  6  T.  A  C.  306 ; 
ft.  c.  2  Uu  11,603:  affirmed,  14  -\lb.  L.  J.  43fi;  Mayei  v.  Apfel,  2  Sw.  7»  ; 
Sloe  r.  Khic.  4<i  How,  153;  8.  c,  66  Barb.  18ft.  (1)  Newconibo  v.  Reed, 
14  How.  K«;  Blackmarv.  Van  In  wager,  6  Id.  367;  Geller  w.  Uoyt.TUl. 
ato;  GiiuM  >•.  Cbupiti.  4  id.  185;  Canal  Buuk  v.  Raids,  1  Al)b.  192;  Bangs 
». SeWen.  H  How.  iftH:  Id,  SHi  Chubbuck  i'.  Morrlaon,  «  Id.  3ii7;  Asklaa 
•u  Hear-.<  ^  '■'■'\  '-'-  '»^'isoQ  o.  Powell,  13  How.  2s7;  HotchkUs  f. 
Oocker.  iir.  Johnson,  6  Id.  60.     (2)  Har;U  c  Clark. 

10  How.  V.   Harris.  Id.   4&:i:    19   Barb.   .•V<7 ;  Wheeler 

r.  .Viali;  .  ^Volls  V.  Joiie*,  2Abb.  2ii;  Sturijcss  v.  Wucd, 

18  How.  IZ<\  rijimitigh. unr.  Wldln.:?.  fj  Abb.  413. 

^770.  Motions  in  New- York  city.  —  In  the  first 
judidal  district,  u  motion  which  elscnvhere  must  be 
made  in  csonrt,  may  be  made  to  a  judge  out  of  court, 
except  for  a  new  trial  on  the  merits. 

Id.,  Mbd.  2.  DInbrow  v.  f  olger.  5  Abb.  ft4;  Main  v.  Pope.  16  How. 
271;  lowber  v.  Mayor,  5  Abb.  32d* 

<i  77 1-  In  abaence  of  judge,  motion  may  be  trans- 
ferred to  another  judge. —  Where  notice  of  a  motion 
ii  ^iven,  or  an  order  to  show  cauae  is  returnable,  before 
a  judge,  out  of  court,  who,  at  the  time  fixed  for  the 
motion,  is  or  will  be  absent,  or  unable,  for  any  other 
caatie,  to  hear  it.  the  motion  may  be  transferred,  by  his 
order,  made  before  or  at  that  time,  or  by  the  wrilt+^n 
Btipulation  of  the  attorneys  for  tlie  parties,  to  another 
jud^e,  before  whom  it  might  have  been  originally 
made. 

I(L.  {  404.  am'd.    MathU  v.  Tail,  10  How.  i5S. 
^  772.  [Amended,  1877.]  What  judges   may  make 

orders  out  of  court  without  notice.  —  W  lie  re  an  order, 
in  an  action,  may  be  made  by  a  judge  of  the  court,(l) 
oat  of  court,  and  without  notice,  and  the  particular 
jad^e  ifl  not  specially  designated  by  law,  it  may  be 
made  by  any  judge  of  the  court,  in  any  part  of  tlie 
State;  or,  except  to  stay  proceedings  after   verdict ,(3) 

•  Tbe  words,  "  the  motion  must  be  made  In  tliat  <Uf**<^,''uPP*^'^®** 
fcy  error  In  engTt>iaIng.  Digitized  by  v^OOgie 
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report,  or  deciBioa,  by  a  justice  of  the  sapreme  oourt » or  bj 

a  judge  of  a  Buperior  city  court  within  the  city  wherein 

his  court  islocated)  or  by  the  county  judge  of  the  eoaniy 

where  the  action  is  triable,  or  in  which  the  attorney  for 

the  applicant  reBides.(3)    Where  such  an  order  granta  a 

provisional  remedy,  it  can  be  vacated  only  in  the  mode 

specially  prescribed  by  law  ;  in  any  other  case,  it  may 

be  vacated  or  modified,  without  notice,  by  the  judge 

.  who  made  it,  or,  upon  notice,  by  him,  or  by  the  coart.(4) 

Co.  Frocl-lOl.flUbd.  3;  aiKl  Id..  2  334.  conaoltdated and  amM.  (1) 
Hann  v.  Tyler.  6  How.  236.  (tl)  Otis  v.  Spencer,  8  Id.  171.  (3)  KeuiMsdj 
V.  Sluimontt.  4  T.  A  C.  82;  a.  c.  1  Hun.  d03:  Parmentcr  v.  Roth,  9  Abt». 
N.  S.  3U;  OUa  v.  Spencer. 8  How.  171.  (4)  Peck  o.  Torka,24  Id.  363; 
41  barb.  547 ;  SvrUl  v.  Wylie,  ft  Rob.  641;  Bank  of  Qeneaee  oTSp^ncer.  IS 
How.  14;  Culver  V.  Holllster.  17  Abb.  4(16:  Follett  v.  Weed.  S  llow.aaO; 
Lindaay  v.  Sberman.  ft  id.  306 ;  Blake  v.  Locy,  6  Id.  lOS. 

§  773.  The  same.  —  The  limitation,  contained  in  the 
last  section,  of  the  county  judges  who  may  make  an  or- 
der, does  not  apply  to  a  case  where  it  is  prescril>ed  in 
this  act,  in  general  words,  that  a  particular  order  may 
be  made  by  a  county  judge,  or  by  any  county  judge. 

New. 

g  774.  [Amended,  1877.]  Review  of  order  made  by 
'  a  judge  of^another  court.  —  An  order,  made  by  a  judge 
of  a  court,  other  than  the  court  in  which  the  action  is 
pending,  may  be  reviewed  in  the  same  manner,  as  if  it 
was  made  by  a  Judge  of  the  court,  in  which  the  action 
is  pending. 

Co.  Proc. ,  1 408,  last  clause,  amM.  See  {  327,  ante ;  alao.  Temporanr  Act, 
ift;  Conklin  r.  Dutclier,  ft  How.  3M. 

(^  775.  [Amended,  1877.]  When  stay  of  proceedinp 
not  to  exceed  twenty  days.  —  An  order  to  stay  proceed- 
ings  in  an  action,  for  a  longer  time  than  twenty  days, 
shall  not  be  made  by  a  judge,  out  of  court,  except  to  stay 
proceedings  under  an  order  or  judgment  appealed  from, 
or  where  it  is  made  upon  notice  of  the  application,  to 
the  adverse  party,  or  in  cases  where  special  provision 
is  otherwise  made  by  law. 

Id.,  I  401.  aubd.  «.  mils  r.  Thursby,  II  How.  114;  Sales  e. 
Woodhi.  8  Id.  3fiOj  Chubbuck  «.  Momaoi),6  id.  367 ;  Anonymons^  ft  SaadL 
696;  Marvin  r.  Lewis,  12  Abb.  4M2;  Adaraav.  Sage.  13  How.  18;  Sails  v. 
Batler,27  M.  1.9;  Slsson  v.  Lawrenoe.  Ift  Abb.  2fi».  note;  »  How.  43ft: 
Harris  r.  Clark.  10  Id.  416:  Hempstead  v.  Hempatead.  7  Id.  81t  Wood 
9.  Kimball,  9  Abb.  41V;  lA  How.  163;  Clampba  v.  Wl&ltlng.  10  Ahb, 
44fl ;  Warren  v.  Wendell,  13  id.  187. 

%  776.  Subsequent  application  for  order  after  daniali 
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dbo^ci  prior  i4>iilloalioii.  —  If  tn  appl\ation  for  a'n\/J^ 
order,  made  to  a  judge  of  the  court,  or  to  a  county 
judge,  is  wholly  or  partly  refused,  or  granted  condition- 
ally.or  on  teniui;.a  subsequent  application,  in  refei- 
ence  to  the  same  matter,  and  in  the  same  stage  of  the 
proceedings,  shall  be  made  only  to  the  same  judge,  or 
to  the  court.  If  it  is  made  to  another  judge,  out  of 
oouri,  an  order  granted  thereupon  must  be  vacated  by 
the  judge  who  made  it ;  or,  if  he  is  absent,  or  otherwise 
unable  to  hear  the  application,  by  any  judge  of  the 
court,  upon  proof,  by  atfidavit,  of  the  facts. 

«  R.  S.  281. 1 27  (2  Bdm.  2sr7) ;  and  Id.  173,  W  J»,  33,  and  34  (2  E*Ira.  179). 
Bchultzer  r.  RodewalU,  1  Abb.  N.  C.  3t>i;  Bank  v.  Moore,  d  iluu.  624; 
Hall  r.  EmmoM.  2  Sweeney,  396 ;  Gould  v.  Root,  4  Hill,  944. 

§  777.  Id.;  as  to  application  for  Judgment.  —  Where 
an  application  is  made  to  the  court  for  judgment,  it  can- 
not be  withdrawn,  without  the  express  permission  of 
the  court;  and  a  subsequent  application  for  judgment 
afaall  not  be  made,  at  a  term  held  by  another  judge,  ex- 
cept where  the  first  application  is  so  withdrawn;  or 
where  the  directions,  given  thereupon,  require  an  act  to 
be  done,  before  judgment  can  be  rendered ;  or  where 
the  fact  of  the  former  application  is  stated,  and  the  pro- 
ceedings thereupon,  and  subsequent  thereto,  are  fully 
set  forth,  in  the  papers  upon  which  the  application  is 
made. 
Mew. 

g  778.  Penalty  for  Tiolating  lait  two  ••ottona.  —  A 
person  making  an  application,  forbidden  by  the  last  two 
sections,  with  knowledge  of  the  previous  application, 
shall  be  punished  by  the  court,  for  a  oontempt. 

tB.8.«l,|flL 

g  779.  [Amended,  1879.]  Costs  of  a  motion ;  how 
conected.  —  Where  costs  of  a  motion,  directed  by  an 
order  to  be  paid,  and  not  paid  within  the  time  fixed  for 
that  purpose  by  the  order,  or,  if  no  time  is  bo  fixed, 
within  ten  days  after  service  of  a  copy  of  the  order, 
all  proceedings  on  the  part  of  the  party  required  to  pay 
them,  except  to  review  or  vacate  the  order,  are  stayed 
without  further  direction  of  the  court,  until  the  pay- 
ment tliereof.  But  the  adverse  party  may  at  his  elec- 
tion waive  tlie  stay  of  proceedings.  Where  the  order 
directs  that  the  costs  of  the  motion  abide  the  event  of 
the  action,  or  where  costH  of  a  motion,  awarded  by  an 
order,  have  not  been  collected,  when  final  judgment  is 
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entered,  they  may  be  taxed,  as  part  of  the  ooBta  of  the 
action,  or  set  ofi  against  costs  awarded  to  the  adverse 
party,  as  the  case  requires. 
8ee  Co.  ProQ.«  ob  &m*d  in  IflTtt.    Thaultt  v.  Vrosi.  1  Abb.  H.  €.  ML 


TITLE    VI. 
MiiceUaneaus  praetiee  regulaiunu, 

▲mncLB  1.  General  r^ulatlons  respecting  time. 

2.  Preferred  and  deferred  cauie*. 

3.  Service  of  papers. 

i.  Discovery  of  books  and  papera. 

5.  General  regulations  respecting  bondi  and  nndertaUnfi. 

6.  Other  matters. 

ARTICLE  FIRST. 

GENBRAIi .  BBGULu\TIONS  RE8PBCTINO  TIMB. 

Em,  790.  Notice  of  motion,  to  be  elgbt  dnjs. 

781.  liow  time  enlarged,  before  Its  exptratlon. 

782.  Copy  of  affidavit  must  be  served. 

783.  RHIef,  after  time  hoa  expired. 
7S4.  WliiMi  time  cannot  be  extended. 

785.  Qualltlcatlon  of  last  section. 

786.  Orders  In  certain  actions ;  how  ptibllshed. 

787.  Time  for  publication  of  notice;  how  computed. 

788.  Time  for  doing  any  act ;  how  computed. 

§  780.  Notice  of  motioiii  to  be  eight  days.  —  Where 

special  provision  is  not  othermse  made  foy  law,  or  bj 

the  general  rules  of  practice,  if  notice  of  a  motion,  or 

of  any  otlier  proceeding  in  an  action,  l>efore  a  court  or 

a  judge,  is  necessary,  it  mu8t,  if  personally  served,  be 

served  at  least  eight  days(l)  before  the  time  appointed 

for  the  hearing;  unless  the  court  or  a  judge  thereof, 

upon  an  aiHdavit  showing  grounds  therefor,  makes  an 

order  to  show  cause,  why  the  application  should  not  be 

granted  ;  and,  in  the  order,  directs  that  service  thereof, 

less  than  eignt  days  before  it  is  returnable,  b6  su^> 

cient.(2) 

Co.  Proc.  H  403  and  413,  consolidated  and  amM.  (1)  Rogers  v.  lfo> 
Klhone.  12  Abb.  292;  8.  c.,20  How.  «4t:  Main  v.  Pope,  16  Id.  271:  Tan 
Benthuysen  v.  Stevens,  14  Id.  70.  (it)  Androvette  v.  Bowne.  15  Hov. 
75 ;  4  Abb.  440 ;  Springsteen  v.  Powers.  4  Rob.  624 ;  £Uls  v.  Jooea,  6 
How.  296;  Leiftrts  v.  Snedlker,  I  Abb.  41;  People  r.  Kenny,  2  Han, 
>346:  Thompwn  v.  Brie  Hallway  Co.,  9  Abb.  N.  6.  233;  Parm«nUr  «. 
Both.  id.  386. 
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S  781.  How  time  enlarged,  before  its  expiration. — 

Where  the  time,  within  which  a  proceeding  in  an  action, 

after  its  commencement^  must  be  taken,  hai*  begun  to 

run,  and  has  not  expired,  it  may  be  enlarged,  upon  an 

affidavit  showing  grounds  therefor,  by  tlie  court,  or  by 

a  judge  authorixed  to  make  an  order  in  the  action. 

Co.  Proc,  part  of  1405.  am'd.  Haase  v.  N.  Y.  C.  R.  R.  Ca.,  14  How. 
«30 ;  CUpp  r.  Graves,  9  Abb.  20 ;  Doly  v.  Brown,  3  HoW.  375 ;  ShelUoa 
«.  Wood,  14  Id.  U. 

^782.  Copy  of  affidavit  must  be  served.  —  In  a  case 

specified  in  the   last  two  sections,  the  affidavit,  upon 

which  the  order  was  granted,  or  a  copy  thereof,  must 

be  served  with  a  copy  of  the  order  j  otherwise,  the  order 

may  be  diz^regarded. 

Id.  Qulnn  r.  Caae,  2  Hilt.  470;  Green  v.  Dullard, 8  How.  .115:  Gra- 
ham r.  McCouQ,  .'t  Id.  353;  Barker  v.  Cook.  16  Abb.  83;  8.  c.  40  Barb. 
2M. 

§  783.  ReUef^  after  time  has  expired.  —  After  the 

expiration  of  the  time,  within   which  a   pleading  must 

be  made,  or  any  otlier  proceeding  in  an  action,  after  its 

commencement,  must   be  taken,  the  court,  upon  good 

cause  shown,  may,  in  its  discretion,  and  upon  such  terms 

aii  justice  requires,  relieve  the  party  from   the  conse- 

anences  of  an  omission  to  do  the  act,  and  allovv  it  to  be 

done;  except  as  otherwise  specially  prescribed  by  law. 

Sabfldtnte  for  part  of  Co.  Proc. .  2  174.  SlieMon  v,  Woo<!,  U  How.  18; 
BonlK  V.  Mellen,  14  Abb.  23* ;  Ziram  v.  RUtermun,  5  Rob.  01^. 

§  784.  When  time  cannot  be  extended.  —  A  court, 
or  a  judge,  is  not  authorized  to  extend  tbe  time,  fixed  by 
law  "'it>.M«  which  to  commence  an  action;  or  to  take 
an  i)  or  to  apply  to  continue  an  action,  where  a 

par- ,  )  ims  died,  or  has  incurred  a  disability  •  or  the 

time  hxed  by  the  court,  within  which  a  supplemintul  com- 
plaint mas  I  be  made,  in  order  to  continue  an  action  ;  or  an 
action  is  to  abate,  unless  it  is  continued  by  the  proper  par- 
ties. A  court,  or  a  judge,  cannot  allow  either  of  those  acts 
to  be  done,  after  the  expiration  of  the  time  fixed  by  law, 
or  by  the  order,  as  the  case  may  bo,  for  doing  it ;  ex- 
cept in  a  case  specified  in  the  next  section. (2) 

CI)  Sec  Co.  Froc.,  |405.  Whitney  v.  To\vn«n«i.  7  Hun,  23^  ;  Smith  p. 
Bvans.1  Abb.  N.  C.  3%;  Thurber  u.  Obambvrx,  60  N.  Y.  2»;  Bryant  ». 
Brrani,  4  Abb.  N.  8.  138;  Humphn.'y  v.  Chiimberlalii.  1  Kern,  274;  Walt 
w.  Van  AllMi.ttM.  T.  310;  BaUes  v.  Butler,  27  iU.  638.  (9)  Greene  v 
Bates,  7  Bow.  aW;  Ooon  v.  Kuapp,  13  Id.  I7&. 

g  786.  [Apieiided,  1877.]  QuaUficmUon  of  lastaao- 
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tioD.  —  Where  a  partj  entitled  to  aptpeal  trom  a  judg- 
ment or  order,  or  to  move  to  set  aside  a  final  jadg^meiit 
for  error  in  fact,  dies  either  before  or  after  this  ctiapter 
takes  effect,  and  before  the  expiration  of  the  time 
within  whidi  the  appeal  may  be  taken,  or  the  motion 
made,  the  court  may  allow  the  appeal  to  be  taken«  or 
the  motion  to  be  made,  by  the  heir,  devisee,  or  personal 
representative  of  the  decedent,  at  any  time  witnin  four 
months  after  his  death. 
New. 

§  786.  Orders  in  oextain  actions  i  how  pnblislisd.  — 

Where  an  action  is  brought  for  the  collective  benefit  of 
the  creditors  of  a  person,  or  of  an  estate,  or  for  the  bene- 
fit of  a  person  or  persons,  other  than  the  plaintiff,  who 
will  come  in  and  contribute  to  the  expense  of  the  ac- 
tion, notice  of  a  direction  of  the  court,  contained  in  a 
judgment  or  order,  requiring  the  creditors,  or  other  per- 
son or  persons  to  exhibit  their  demands,  or  otherwise  tx> 
come  in,  must  be  published,  once  in  each  week,  for  at 
least  three  successive  weeks,  and  as  much  longer  as  the 
court  directs,  in  the  newspaper,  published  at  Albany,  in 
which  legal  notices  are  required  to  be  published,  and  in 
a  newspaper,  published  in  the  county  where  the  act  Is 
required  to  be  done. 

2  R.  S.  ISS,  }  106  (2  Edm.  190). 

§  787.  Time  for  publication  of  notice;  how  compu- 
ted. '• —  The  period  of  publication  of  a  legal  notice,  in  an 
action  or  special  proceeding,  brought  in  a  court,  either 
of  record  or  not  of  record,  or  before  a  judge  of  such  a 
court,  must  be  computed,  so  as  to  exclude  Uie  first  day 
of  publication,  and  include  the  day,  on  which  the  act  or 
event,  of  which  notice  is  given,  is  to  happen,  or  which 
completed  the  full  period  of  publication. 

Co.  Proc,  1 429.    Steinle  v.  Bell.  12  Abb.  N.  S.  171. 

g  788.  [Amended,  1877.]  Time  for  doing  any  act; 
how  computed.  —  The  time,  within  which  an  act,  in  an 
action  or  special  proceeding,  brought,  as  specified  in  the 
last  section,  is  required  by  law  to  be  done,  most  be  com- 
puted, by  excluding  the  first,  and  including  the  last  day ; 
except  where  it  is  otherwise  specially  ptesoribed  by 
law^l.)  If  the  last  day  is  Sunday,  or  a  public  holiday, 
U  most  be  excluded.(2)    Where  the  act  is  required  to  be 
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done  iintllin  two  days,  and  an  InterveniDg  day  is  Sun- 
d&j-y  or  a  public  iioUday,  it  mast  also  be  excluded.(3) 

Go.  Proo.,1  407.  amM.  (l)Haden  r.  Biidden8lck.49  How.  241:  SasUm 
V.  Chamberlain,  3  Id.  412;  Dayton  v.  Uclntyre.  5  Id.  117;  Blaiell  e. 
BSaaell,  11  Barb.  96:  Ball  v.  Mauder,  19  How.  448;  Columbia  Turnpike 
Boad  «.  Harwood,  10  Wend:  422:  Oatlt  r.  Finch.  2<  How.  193 ;  Judd  «. 
Fnlton,  4  Id.  296;  Sehenck  v.  McKlf,  Id.  247.  (3)  Taflor  «.  Corblere, 
8  How.  385 ;  Campbell  v.  Internal.  Life  Am.  Soc^  Bosw.  298 ;  Beadj 
Booflng  Co.  r.  Cbamberlin,  1  Abb.  N.  a  192.  (3)  Taylor  v.  Corbler«.  8 

How.  iBS;  Eastonv.  Chamberlalo,  8  Id.  412;  lUnff  v.  Dowdall,  2  Sandd 

ISI:  Anoarmoua,  2  Hill,  37A. 

ARTICLE  SECOND. 

PRBFEKRED  AND  DETERRED  CAUSES. 

Bae.  789.  PrefaraQoe  of  certain  acttoDi  by  the  people. 

790.  Id.:  of  criminal  acttona. 

791.  Id.:  amonx  civil  actions. 

792.  Id.;  In  niandamns  or  prohlbftton. 

793.  When  an  order  Is  necessary. 

7M.  When  cause  passed,  how  placed  upon  the  calendar. 
799w  Note  of  lasoe  lo  state  time  when  ] 


§  789.  Preference  of  certain  actiona  by  the  people. — 
A  trial,  motiou.  appeal,  or  hearing,  in  an  action  by  the 
people  to  recover  money,  funds,  credits,  or  other  prop 
erty,  held  or  owned  by  the  State,  or  held  or  owned,  offl 
cially  or  otherwise,  for,  or  in  behalf  of,  a  public  or  ffov 
emmental  interest,  by  a  municipal  or  other  public 
corporation,  or  by  a  board,  officer,  custodian,  agency  oi 
agent  of  the  State,  or  of  a  city,  county,  town,  village,  oi 
other  division,  subdivision,  department,  or  portion  of  the 
State,  which  tlie  defendant  has,  without  right,  obtained, 
received,  converted,  or  disposed  of ;  or  to  recover  dam- 
ages, or  other  compensation,  for  so  obtaining,  receiving, 
paying,  converting,  or  disposing  of  the  same ;  or  the 
aiding  or  abetting  thereof ;  is  entitled,  on  the  applica- 
tion of  the  attorney-general,  to  a  preference  over  any 
other  business,  at  a  term  or  sitting  of  any  court  of  the 
State,  irrespective  of  its  place  upon  the  calendar. 

L.  187A,  ch.49,|A. 

S  790.  Id.  $  of  criminal  actions,  —  A  criminal  action, 
inclading  an  appeal  or  other  proceeding  in  a  criminal 
cuue,  is  entitled,  under  the  direction  of  the  court,  to 
preference  in  the  trial  or  hearing  thereof,  over  all  civil 
actions  and  speeial  proceedings,  except  as  prescribed  in 
the  last  section. 
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§  791.  [Amended,  1877.]  Id.  j  among  civil  actioz 

Civil  caoses  are  entitled  to  preference  among  them- 
selves,  in  the  trial  or  hearing  thereof,  in  the  following 
order,  next  after  the  causes  specified  in  the  last  section 
but  one : 

1.  [Amended,  1879.]  An  action  or  special  proceed- 
ing,  brouglit  by  or  against  the  people  of  the  State  or 
by  or  against  any  State  officer  or  board  of  State  officers 
as  such, and  in  which  the  people  or  such  officer  or  board 
appear  by  the  attorney-general  ;  where  the  atlorney 
general  has  given  notice,  at  the  time  of  service  of  no- 
tice of  trial  or  argument,  of  a  particular  day  in  the 
term  on  which  he  will  move  it.  If  the  action  or 
special  proceeding  is  not  moved  by  him  for  trial  or 
argument  on  that  day,  or  as  soon  thereafter  in  the  same 
term  as  the  court  can  hear  it,  the  other  party  may  then 
move  the  trial  or  argument ;  otherwise  it  shall  not  be 
moved  out  of  its  order  at  that  term,  except  by  the 
special  order  of  the  court.(l) 

2.  4°  action  or  special  proceeding,  in  which  a  board 
of  officers  exercising  powers  conferred  by  a  statute  for 
the  protection  of  public  health,  or  public  or  private 
property,  or  for  the  prevention  or  punishment  of  viola- 
tions of  a  statute  relating  to  either  of  those  subjects,  or 
the  commissioners  of  pilots  in  the  city  of  New- York  are 
parties  ;  where  a  notice,  similar  to  the  notice  prescribed 
in  the  last  subdivision,  has  been  served  by  their  at- 
torney, at  the  time  of  service  of  the  notice  of  trial  or 
argument.  The  provisions  of  the  last  subdivision,  re- 
lating to  moving  the  trial  or  argument,  apply  to  a  cause 
within  this  subdivision. (2) 

8.  In  the  court  of  appeals  or  the  supreme  court,  an 
appeal  taken  by  either  party,  in  an  action  or  special 
proceeding  other  than  as  specified  in  subdivision  first  of 
this  section,  where  the  people  of  the  State,  or  a  board 
of  State  officers,  are  sole  parties,  or  a  State  officer  is  sole 
party,  plaintiff  or  defendant.(3.) 

4.  In  the  court  of  appeals,  an  action,  a  party  to  which 
has  died,  pending  the  action,  where  the  pendency  of  the 
action  prevents  a  final  settlement  of  the  estate  of  the 
deceased  party  .(4) 

5.  In  any  court,  an  action,  in  which  an  executor  or 
administrator  is  the  sole  plaintiff  or  sole  defendant ;  an 
action  for  the  construction  of,  or  an  adjudication  apon, 
a  will,  in  which  the  administrator  with  the  will  an- 
nexed, or  the  executor  of  the  will,  is  joined,  as  plaintiff  or 
defendant,  with  one  or  more  other  parties  ;  an  action  in 
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wliich  a  reoeirer  of  a  s&vings  bank  is  sole  plaintilTor  8ole 
defendant ;  and«  in  the  court  of  appeals  or  the  supreme 
court,  an  appeal  from  the  decree  or  dedsion  of  a  surro- 
gate's court,  determining  s  will  to  be  valid,  and  admit- 
ting it  to  probate,  or  granting  general  letters  of  admin- 
i8tration.(5) 

6.  An  action  for  dower ;  where  the  plaintiff  makes 
proof,  by  affidavit,  to  the  satisfaction  of  the  court,  or  a 
judge  thereof,  that  she  has  no  sufficient  means  of  sup- 
port, aside  from  the  estate  in  oontrovers7.(0) 

7.  An  action  against  a  corporation  or  joint-stock  asso- 
ciation, issuing  Mink  notes,  or  any  kind  of  paper  credits, 
to  circulate  as  money ;  or  by  or  against  a  receiver  of 
such  a  corporation  or  a86odation.(7) 

8.  [Amended,  1879.]  An  action  against  a  corpora* 
tion.  founded  upon  a  note  or  another's  eridence  of  debt  for  the 
absolute  payment  of  money.  An  action  upon  an  undertaking: 
given  upon  an  appeal  to  the  court  of  appeals,  or  to  stay  the 
execution  on  an  appeal  to  the  court  of  appeals. (8) 

9.  An  action  against  a  sheriff.  In  his  oincial  capacity. (9) 
10.  A  cause  entitled  to  preference,  by  the  general 
rules  of  practice,  or  by  the  special  order  of  the  court  in 
the  particular  case. 

Where  an  issue  of  law  and  an  issue  of  fact,  or  two  or 
more  other  questions  of  different  natures,  come  before 
the  same  term  of  the  court  for  trial  or  hearing,  the 
preference  given  by  this  section  affects  only  the  order, 
in  which  the  issues  or  questions  of  the  same  nature  are 
to  be  disposed  of. 

(1)  SutetaoM  of  L.  1858,  ch.  S7,|  1;  rad  L.  1600.  cb.  12.S ;  11  B«rt>.  13«. 
<9)  SabstaDce  of  L.  1M3,  ch.  412,1  !•  (3)  SubsUnce  of  Co.  Proc,  part 
ori  13.  (4)  Co.  Proc..  part  of  f  IS.  (9)  L.  lt$70.  ch.  49.  See  32  k.  Y. 
«M ;  L.  Itf7l,  ch,  603, 1  i ;  L.  1S75,  ch.  S2.  («)  L.  1869.  ch.  433,  f  5.  Ver- 
bal changes.  (7)  L.  1849,  ch.  220. 1 32?  (8)  Substitute  for  2  R.  8.  iM.AS9, 
n 8  and  11 ;  Brafnerd  v.  N.  T.  A  Harlem  R.  R.  Co.,  23  How.  491.  (9)  L. 
l«71.cfa.  733,1  1. 

§  792.  Id. ;  In  mandamus  or  prohibition.  —  Where  a 
writ  of  mandamus  or  of  prohibition  has  been  issued, 
from  the  general  term,  to  a  special  term,  or  a  judge  of 
the  same  court,  the  cause  may,  in  the  discretion  of  the 
court,  or,  where  an  appeal  is  taken  therein  to  the  court 
of  appeals,  in  the  discretion  of  that  court,  be  preferred 
over  any  of  the  causes  specified  in  the  last  section. 

L.  U73,  ch.  R  porUau  ofll  1  and  9  (9  Idm.  675). 

§  793.  [Amended,  1879.]   When  an  order  is  neces- 
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sary. — Where  the  right  to  a  preference  depends  npon 
facts,  which  do  not  appear  in  the  pleadings  or  other 
papers  upon  which  the  cause  is  to  l>e  tried  or  heard, 
the  party  desiring  a  preference  must  procure  an  order 
therefor,  from  the  court,  or  a  judge  thereof,  upon 
notice  to  the  adv«»r8e  party.  A  copy  of  the  order  must 
be  served,  with  or  before  the  notice  of  trial  or  arg^u- 
ment.  Such  an  order  is  not  appealable  ;  but  it  may  be 
vacated  bj  the  judfl^e  or  judges  holding  the  term  at 
which  the  preferred  cause  is  notioed  for  trial  or  hear- 
ing. But  a  preliminary  order  is  not  requisite,  in  a  case 
embraced  within  subdivision  first  or  second  of  the  last 
section  but  one;  and  the  order,  in  a  case  embraced  withia 
subdivision  sixth  thereof,  may  be  made  ex  parte,  and 
18  conclusive. 
New. 

J  I  794  When  oaiue  passed,  how  placed  upon  the 
endar.  —  Where  an  action  or  special  proceeding, 
E laced  upon  the  calendar  of  a  term  of  a  court  of  reoora, 
eld  in  the  city  and  county  of  New- York,  is  regularly- 
called  and  passed,  without  a  postponement  by  the 
court,  for  good  cause  shown,  it  must  thenceforth  be 
placed  on  the  same  or  a  future  calendar,  as  if  the  date 
of  the  issue  was  the  time  when  it  was  thus  passed. 

Ii.  I»i9.  oh.  489, 1 16  (ft  Bdm.  182). 

g  796.  Note  of  issue  to  state  time  when  passed.  — 
In  a  case  specified  in  the  last  section,  the  party  placing^ 
the  cause  upon  the  calendar  for  a  subsequent  term, 
must  state,  in  the  note  of  issue,  the  date  of  the  issue,  aa 
prescribed  in  that  section.  If  he  omits  to  do  so,  by 
reason  whereof  the  cause  retains  its  priority  on  the 
calendar,  the  court,  on  the  application  of  the  adverse 
party,  or  of  its  own  motion,  may  strike  the  cause  from 
the  calendar. 

Id,  8 17. 

ARTICLE  THIRD. 

8EBVICB  OF  PAFBB8. 

tea  796.  P«p«r  nuj  b«  terved  perwiuUj. 
797.  Other  niodet  of  service. 

796.  Double  time  when  Mrvad  throat^  the  pott-ofBee. 
799.  When  paper  to  be  served  on  attorney;  when  aenrlet  not  r»> 

uuired. 
600.  Wnen  service  may  be  made  on  clerk,  fbr  non-resldenL 
801.  Service  through  branch  post-offlce  In  New- York  dtjr. 
6QS.  This  article  not  applicable  to  service  of  summoos,  ete. 


)n»  SERVICE  OP  PAPERS.      §§  796-.797. 

$^  796.  Paper  may  be  lewed  penonally.  --  A  notice 

or  other  paper  in  an  action,  may  be  served  on  a  party 

or  an  attorney,  either  by  delivering  it  to  liim  person- 

ally,  or  in  the  manner  prescribed  in  the  next  section. 

Co.  Proc..  1 406,  amM.  Kerr  «.  MoOuire,  28  N.  T.  4fiS:  Lanting  v.  Mc- 
Klllttft  7  Cow.  410;  Miller  r.  Miller,  37  How.  1;  I>rury  v.  Bussell,  27  lU. 
Lf*:  Wetmorec.  Park«r.52N.  T.  49(M56;  Mason  r.  Llbbey,  1  Abb.  M. 

c.  aM. 

§  797.  Other  modes  of  senrice.  —  Where  the  service 
is  not  personal.  It  may  be  made  as  foUovra : 

1.  Upon  a  party  or  an  attorney,  through  the  post- 
ofice,  by  depositing  the  paper,  properly  inclosed  in  a 
post-paid  wrapper,  in  the  post-office  of  the  party  or  the 
attorney  serving  it,  direeted  to  the  person  to  be  served, 
at  the  address,  within  the  State,  designated  by  him  for 
that  purpose,  upon  the  preceding  papers  in  the  action ; 
or,  where  he  has  not  made  such  a  designation,  at  his 
place  of  residence, or  the  place  where  he  keeps  an  office, 
ac«)rding  to  the  best  information  which  can  conveni- 
ently be  obtained  concerning  the  sarae.(l) 

2.  Upon  an  attorney,  during  his  absence  from  his 
office,  by  leaving  the  paper  with  his  partner  or  clerk 
therein,  or  with  a  person  having  charge  thereof. (2) 

3.  Upon  an  attorney,  if  there  is  no  person  in  charge 
ot  his  office,  and  the  service  is  made  between  six  o'clock 
in  the  morning  and  nine  o'clock  in  the  evening,  either 
by  leaving  it,  in  a  conspicuous  place  in  his  olHce,  or  by 
depo5iting  it,  inclosed  in  a  sealed  wrapper,  direeted  to 
him,  in  iiis  office  letter-box  ;  or,  if  the  office  is  not  open, 
so  as  to  admit  of  leaving  the  paper  therein,  and  there  is 
DO  office  letter-boi,  by  leaving  it  at  his  residence,  within 
the  State,  with  a  person  of  suitable  age  and  discre- 
tion.(3) 

4.  [Amended,  1879.]     Upon  a  party,  by  leaving  the 

pa\Y<fr  at  his  residence  within  the  State,  hot  ween   si< 

o'clock  in  the  morning  and  nine  o'clock  in  the  evening, 

iMrith  a  person  of  suitable  age  and  discretion. 

aaMtate  ttr Oo.  Prpe., H  409. 410, 4ll.  Gafftiey  o.  Bkelow.  48  IIow. 
476 ;  weir  v,  Slocum.  S  td.Sdd.  (1)  Van  Benthuyseii  v.  Lyle.  8  Id.  3 1 2.  .%<2  j 
Scbenck  V.  McKle,41d.  24«;  Peebles  v.Rostrft.  5  lit. 210 ;  Anon.,  25  ^  end. 
C77:  9  Ablk.68;  Critto&don  r.  Adams,  i  How.  30U;  Bxidclitre  v.  Vaa 
BeaUiuysen,  8  Id.  07;  Tan  Itorno  v.  MontRomery,  A  id.  238;  Oothout 
v.RhlnelaiiiMr,  10  Id.  400 ;  Jacobs  v.  Hooker.  1  Barb.  71 :  Vaasar  r.  Camp, 
14  Id.  Ml:  Noble  v.  Trotter.  4  How.  322:  JSIliott  v.  Kennedy,  %  Id.  423; 
OetoTKU  Lumber  Co,  v.  Strong,  Sid.  245;  McGown  r.  Leavenworth, 2  E. 
D.  Smith.  25;  Chemtms  Canal  Bank  r.  Jud-son,  10  Hoir.  133:  Rowell 
«.   McCormlck,  6  Id.  887.    (i»)  Paddock  v.   Beebe.  2  Johns.   Caa.  117. 
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(S)  Halfftatv.  lfoore,86N.T.  Sonr.  SMt  T«n«,  LMi«,4HaLlBi«  Ombp- 
bell  V.  Spenoer,  1  How.  199;  urlngitoiiv.  JCoI]ityf«,td.  Jh. 

§  798.  Doable  time  when  lenred  throngli  tlie  poflU 
omoe. — Where  it  is  preecribed  in  thie  act,  or  in  th« 
general  mles  of  practice,  that  a  notice  must  be  giTen, 
or  a  paper  must  be  served,  within  a  specified  time,  be- 
fore an  act  is  to  be  done ;  or  that  the  adverse  party  faJta 
a  specified  time,  after  notice  or  serrioe,  within  which 
to  do  an  act ;  if  service  is  made  throogh  the  poat-offloe. 
the  time  so  required  or  allowed  is  doable  the  time  spe- 
oified  ;  except  tliat  service  of  notice  of  trial  may  be  maA», 
through  the  post-office. not  less  than  sixteen  days  before 
the  day  of  trial,  inolading  the  day  of  service. 

Go.  Proc.,  1 412,  aniM.  Dorkm  «.  Leirls,  7  How.  1S2:  Ouson  v.  Wluip 
Ion,  0  Id.  aoft;  Washbnra  v.  Uerrick.  4  Id.  Ift;  Toomoy  v<  Andrawi.  4R  UL 
833;  Evans  r.  Lichtensteln,  9  Abb.  N.  8.  141. 

g  799.  When  paper  to  be  terred  on  attorney  |  'v^hen 

servioe  not  reqvdred.  —  Where  a  party  has  appeared,  a 

notice  or  other  paper^  required  to  be  served  in  an  action, 

must  be  servea  upon  his  attorney .(1)    If  a  defendant 

has  not  appeared,  service  of  a  notice  or  other  paper,  in 

the  ordinary  proceedings  in  the  action,  need  not  be  made 

upon  him,  unless  he  is  actually  confined  in  jail,  for 

want  of  bail.(2) 

Id..  H  414  and  417  consolidated.  (1)  Trlpo  v.  Do  Bow,  6  Hew. 
114:  Flynn  v.  Batlay,  AO  Barb.  73;  Dienondorf «.  Hooaa,  9  How.  948;  Blco 
9,  Ebele,  SA  N.  T.  ftl8;  Plnmmer  v.  Beldon,  8  Han,  4Uw  (B)  Becsor  v. 
Haffer.sHow.  69:  HewlU  v.  HowolLtd.  848;  Bctandt  v.  OOili,  8  Alb, 
L.  J.  389;  Becker  o.  Rager,  8  How.  88 

g  800.  When  Mnrioe  may  be  made  on  olerk,  tenon- 
resident. —  Where  a  party  to  an  action,  who  has  ap- 
peared in  person,  resides  without  the  State,  or  hia  rei^ 
dence  cannot,  with  reasonable  diligence,  be  ascertained, 
and  he  has  not  designated  an  address,  within  the  State, 
npon  the  preceding  papers,  service  of  a  paper  upon  him 
may  be  made,  by  serving  it  on  the  derk. 

Id.,  1 418. 

§  801.  Serrioe  throngh  branoh  post-offloe  In  N«w- 
Tork  oity.  — In  the  city  of  New-York,  where  a  paper  is 
serred,  or  a  return  is  made,  through  the  post-omee,  the 
deposit  of  the  package  in  a  brandi  post-office  has  the 
same  effect,  as  a  deposit  in  the  general  or  principal 
post^ffice  of  that  city. 

Vow. 

Digitized  by  VjOOQIC 


»1  DISCOVERY  OF  BOOKS,  ETC.  §§  802-804. 

%  802.  ndfl  artiole  not  applicable  to  umrioe  of  ■iiiii- 
nons,  eto.  —  This  article  does  not  apply  to  the  serTice 
of  a  aummoiiB,  or  other  process ;  or  of  a  paper  to  bring 
a  party  into  contempt ;  or  to  a  case  where  the  mode  of 
Bervice  is  specially  prescribed  by  law. 
Co.  Proe.,  I  418.  and  part  of  id.,  1 44». 

ARTICI.E  FOURTH. 

DISCOVERT  OF  BOOKS  AND  PAPSBS. 

9m.  80&,  OoDit  aoMj  dlreot  dlseoTory-  of  books,  oto. 
804.  Bales  to  preserllM  tlio  cams,  etc 
80a.  Petition  for  dttcoverj,  and  order  thereupon. 
8H.  Order,  when  and  by  whom  vacated, 
tor,  Proce«dlngs  upon  the  return  of  the  order, 
aa  Panaltj  for  disobedience. 
80a  SObotofiMpers,  etc.,  produced. 

§  803.  Oonrt  may  damot  dlaooT«ry  of  books,  oto.— 
A  coart  of  record,  other  than  a  justices'  court  in  a  city, 
has  power  to  compel  a  party  to  an  action  pending  there- 
in, to  produce  and  discover,  or  to  give  to  the  otlier 
party,  an  inspection  and  copy,  or  permission  to  take  a 
copy,  of  a  book,  document,  or  other  paper,  in  his  pos. 
session  or  under  his  control,  relating  to  the  merits  of 
the  action,  or  of  the  defence  therein. 

2  B.  S.  199. J  SI,  eonaoUdatod  with  Co.  Proc.  |  388.  Campbell  v. 
Hod«e,  4  T.  A  0.  540 :  a.  c,  2  Hun,  306;  Harbeton  v.  Van  Valkenburgh. 8 
Id.  454:  Brett  «.  Bncknam,  32  Barb.  ftU;  Gould  v.  McCarthy.  11  K.  t. 
578;  walker  v.  Granite  Bank.  44  Barb.  89:  Opdyke  v.  Marble.  Id.  64 :  18 
Abb.  968;  Davla  t.  Bunhaxn.  U  How.i»:  Ho/t  r.  Am.  Kxch.  Bank.  8  Id. 
89;  1  I>tier,602{  BreTOort  v. Wamer,  8  Bow.  321 ;  Dale  v.  VellowH,  5  l<l.  451 1 
McKeon  «.  Lano.  2  llalL  820;  Bowne  v.Crlbb,  20  Wend*  082:  Townsend 
V.  Lawroaoe.  9  Id.  488;  Meaklnga  v.  Cromwell.  1  Sandf.  898;  Powers  v. 
Bbundorf,  4  How.  80;  Stalker  v.  Qannt,  12  N.  T.  big.  Obe.  132: 
StautOQ  «.  Balaware  Mut.  Ins.  Co.,  2  Sandf.  662;  Gelston  r.  Mariihan, 
8  How.  188;  Moon  v,  Mcintosh,  18  Wend.  62V;  EzchanRe  Bunk  r. 
Monteath,4  How.  2M;  Morrison  o.  Sturgls,  20  Id.  177;  Moore  v.  Pentz. 
2  Stndtmi  OenL  Nat.  Bank  v.  White.  37  Super.  Ct.  (6  J.  AS.)  297 ; 
HolU  V.  Schmidt,  84  Id.  (2  J.  A  S.)  28;  Morgan  o.  Morgan,  16  Abb. 
B.  8.  281 ;  Do  Bary  v.  SUnly.  6  Daly,  412;  CampbeU  v.  fioge,  2  Hun. 
308;  Omo  «.  Barita,  9  Bosw.  899. 

g  804.  Rules  to  prescribe  the  oases,  eto.  —  The  gen- 
eral rules  of  practice  must  prescribe  the  cases  in  which 
a  discovery  or  inspection  may  be  so  compelled*  and  the 
proceedings  for  that  purpose,  where  the  same  are  not 
prescribed  in  this  act. 

U.,  i  S,  am'd.  Stalker  v.  Gaunt,  12  N.  T.  Lac.  Oba.  Utt  Braa- 
Toortv.  Wamar.SHow.  82l!Opdyke  v.  Marbla,  18  Abb.  268:  44  Barb. 
84:  Morrlaon  ••  8tQnM,38  kow.  iTti  lIcAlUatar  v.  Pand,  uiCwi 
CMatonv.  Marshall,  81d.  896.  ^  t 
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g  806.  Petition  for  ditoorory,  and  order  thereupon. 

—  To  entitle  a  party  to  procare  such  a  discovery  or  in- 
apection.  he  mast  present  a  petition,  (1)  praying  therefor, 
and  verified  by  affidavit,  to  the  court,  or  to  a  Jadge,(2) 
authorised  to  make  an  order  in  the  action ;  upon 
which  an  order(8)  may  be  made,  directing  the  party, 
against  whom  tlie  discovery  or  inspection  is  sought,  to 
allow  it,  or,  in  default  thereof,  to  show  cause  before  the 
court,  at  a  time  and  place,  and  upon  a  notice,  therein 
specified,  why  the  prayer  of  the  petiUon  should  not  be 
granted;  and,  if  necessary  or  proper,  that  his  proceed- 
ings be  stayed  until  the  hearing  of  the  application,  al- 
though the  stay  exceeds  twenty  days. 

2  R.  8.  199,  H  23  and  25.  (1)  SUlker  v.  Qauat.  12  N.  T.  Ii«c.  Obs.  Ul. 
(a)  BrooklTD  Lire  Ins.  Co.  v.  Pierce.  7  Uaa,  236;  ttoore  v.  MclDtoth,  IS 
Wend.  A2»:  Elder  v.  Bogardos,  I  How.  117;  1  Sdm.  110;  FoU«it«.  WMd, 
Sid.  300.    (3) Stow  V,  Belts,  7  Wend.  636;  Orane  v.  Moore,  1  Sandf.  MS. 

^  806.  Order,  whoi  and  by  whom  Taoated.  —  An 

order,  made  as  prescribed  in  the  last  section,  may  be 
vacated,  by  the  j  udge  who  granted  it^  or  by  the  court, 
upon  satisfactory  proof,  by  affidavit : 

1.  That  it  ought  not  to  have  been  granted,  or  that  it 
has  been  complied  with  ;(1)  or, 

2.  That  the  party  required  to  make  the  discovery,  or 
permit  the  inspection,  has  not  the  possession  or  control 
of  the  book,  document,  or  other  paper,  directed  to  be 
produced  or  inspected.  * 

Id.,  I  24.  (1)  Harbison  «.  Yon  ToIkeDlmrcb,  ft  Hon,  4ftl:  8oatk- 
art  V.  Dwtgbi,  2  Sandf.  072;  Hort  v.  Amer.  Szch.  Bk..8  How.  SS;  I 
Du«r, 652:  Ahoyke v.  Wolcott, 4  Abb.  41 ;  Bradstreet  v,  Babey, Id.  SS; 
Htcks  ».  CharMck,  10  Id.  129. 

§  807.  Proceedings  upon  the  return  of  the  order.  — 
Upon  the  return  of  the  order  to  show  cause,  the  court 
may  make  such  an  order,  with  respect  to  the  discovery 
or  inspection  prayed  for,  as  justice  requires.  Where 
either  is  directed,  a  referee  may  be  appointed  by  th« 
order,  to  direct  and  superintend  it ;  wuose  certificate, 
unless  set  aside  by  the  court,  is  presumptive,  and,  ex* 
cept  in  proceedings  for  contempt,  conclusive  evidence 
of  compliance  or  non-compliance  with  the  terms  of  the 
order.  A  fixed  sum,  not  exceeding  twenty  dollars,  may 
be  added  to  the  costs  of  the  motion,  for  the  fees  of  the 
referee. 

SabsUtoto  for  S  B.  8.  200.  i  28,  and  i»ari  of  Co.  Proo.,  IMS. 
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98S  DISOOVKKY  OF  BOOKS,  £TC.  i^30^809. 

§  808.  Poudtylbr  disobedienoe.— Where  an  order, 
made  as  prescribed  io  the  last  section,  directs  a  discov- 
er/ or  inspection,  the  party  in  whose  behalf  it  was  made, 
lOMy,  upon  proof,  by  affldayit,  that  the  adverse  party 
has  failed  to  obey  it,  and  apon  notice  to  him,  apply  to 
the  court,  for  an  order  to  punish  him  for  the  failure. 
Upaa  the  hearing  of  the  application,  the  court  may, 
upon  the  payment  of  such  a  sum,  for  the  expenses  of 
the  applicant,  as  the  court  fixes,  and  upon  compliance 
with  such  other  terms,  as  it  deems  just  to  impose,  per- 
mit the  party  in  default  to  comply  with  the  order  for  a 
discovery  and  inspection ;  and,  for  that  purpose,  it  may 
direct  tliat  the  application  to  punish  him  stand  over  to 
a  fotore  time.  Upon  the  final  hearing  of  the  applica 
tion  to  punish  the  party  in  default,  the  court,  in  «. 
proper  case,  may  direct  that  his  complaint  be  dismissed, 
or  his  answer  or  reply  be  stricken  out,  and  that  judg- 
ment be  rendered  accordingly  il)  or  it  may  make  an 
order,  striking  out  one  or  more  causes  of  action,  de- 
fences, counterclaims,  or  replies,  interposed  by  him  ;  or 
that  he  be  debarred  from  maintaining  a  particular  claim 
or  defence,  in  relation  to  which  the  dlBCovery  or  inspec- 
tion was  sought.  Where  the  party  has  failed  to  obey 
ao  order,  allowing  an  inspection  by  the  adverse  party, 
and  requiring  him  to  furnish  a  copy,  or  permit  a  copy 
to  be  taken,  the  court  may  also  direct  that  the  book, 
document,  or  other  paper,  be  excluded  from  being  given 
in  evidence ;  or  it  may  punish  the  party  for  a  contempt ; 
or  both^a) 

Babetttnte  for  2  B.  S.  200. 1  as.  and  i>art  of  Ck>.  Proo. .  1 888.  See  Bice 
&Xli«l«^  K.  T.dlS.  (1)  BInlMU  «.  PUler,  4  Wend.  196;  FoUeU  v. 
Weed,  9  bow.  aw.    (3)  Ackroyd  o.  Ackroyd,  2  Abb.  N.  S.  381. 

g  809.  Effaot  of  papers,  Sto.,  prodnoed.  —  A  book, 
documient,  oi  other  paper,  produced  under  an  order, 
made  aa  prescribed  in  this  article,  has  the  same  effect, 
whaa  used  by  the  party  requiring  it,  as  if  it  was  pro- 
duced upon  notice,  according  to  the  practice  of  the  court. 
im.aJllkl  «(3Mm.S06).    SeeSalthv.  MeDoniM,!  Abb.  N.  a 
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ARTICLE  FIFTH. 

GENERAL  BBGXTLATIONB  RS8PSCTIKG  BONDS  AKD  UV* 
DERTAKING8 

6bo.  810.  Bonds,  undertakings,  etc.,  must  be  acknowledfed. 

811.  Party  need  not  Join  wltb  his  sureties  t   when  one  pertj  It 

sufficient. 

812.  Form  of  bond  or  undertaking;   affldarlt  of  sureties;  appro- 

val by  court  or  Judge. 

813.  When  several  sureties  may  Justify,  each  in  a  smaller  sum. 

814.  Bonds,  etc.,  to  the  people  or  a  publio  officer  for  the  beneflt  of 

a  suitor. 

815.  Bonds,  etc. ,  not  aflteted  by  change  of  parties. 
810.  Id.;  tobefUed. 

§  810.  [AiUMidAd,  1877.]  Bonda,  undertakiiigM,  etc., 
must  be  aoknowledged.  —  A  bond  or  anderUking, 
given  in  an  action  or  special  proceeding,  as  prescribe 
in  tliis  act.  must  be  acknowledged  or  proved,  and  eerti. 
fied,  in  like  manner  as  a  deed  to  be  recorded. 

Kew. 

§  811.  Party  need  not  Join  with  his  sureties;  w^hao 
one  surety  is  sufficient.  —  Where  a  provision  of  this 
act  requires  a  bond  or  undertaking,  with  sureties,  to  be 
given  by,  or  in  behalf  of,  a  party  or  other  person,  he 
need  not  join  with  the  sureties  in  the  execution  thereof, 
unless  the  provision  requires  him  to  execute  the  same ; 
and  the  execution  thereof  bj  one  surety  is  sufficient, 
although  the  word,  "  sureties  ",  is  used,  unless  the  pro- 
vision expressly  requires  two  or  more  sureties. 

New. 

§  812.  Form  of  bond  or  undertakiag}  affidavit  of 
sureties;  approval  by  opurt  or  Judge. —  A  bond  or 
undertaking,  executed  by  a  sarety  or  sureties,  as  pre- 
scribed  in  this  act,  must,  where  two  or  more  persons 
execute  it,  be  joint  and  several  in  form ;  and,  except  as 
otherwise  expressly  prescribed  by  law,  it  must  be  ac- 
companied with  the  affidavit  of  each  surety,  subjoined 
thereto,  to  the  eifect,  that  he  is  a  resident  of,  and  a 
householder  or  freeholder  within,  the  State,  and  is 
worth  the  penalty  of  the  bond,  or  twice  the  sum  sped- 
fied  in  the  undertaking,  over  all  the  debts  and  liabili- 
ties, which  he  owes  or  has  incurred,  and  exclusive  of 
property,  exempt  by  law  from  levy  and  sale  under  an 
execution.    A  i>ona  or  undertaking  given  by  a  party, 
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withoat  a  suieiy,  most  be  •ocompanied  by  Mb  affidarit, 
to  the  same  effect.  The  bond  or  andertaking,  except 
as  otherwise  expressly  prescribed  by  law,  mast  be  ap- 
proved by  the  court,  before  which  the  proceeding  is 
tajLCD,  or  a  judge  thereof,  or  the  judge,  before  whom 
the  proceeding  is  taken«  The  approval  must  be  in- 
dorsed upon  the  bond  or  undertaking. 

New.  BoHell  V.  Freer.  M  N.  T.  «7 ;  HUl  «.  Burke,  62  Id.  HI ;  Bates 
r.  Merrick*  2  Hun,  fiM;  s.  c.,  6  T.  A  G.  701;  Gbamberlain  v.  Applegate. 
2  Hon,  iUk  ^ 

^  81 1.  When  seTeral  sureties  may  Justify,  each  in  a 
nudler  mmi.  —  But  where  the  penalty  of  the  bond,  or 
twice  the  sum  specified  in  the  undertaking,  is  twenty 
thousand  dollars,  or  upwards,  the  court  or  judo^e  may, 
in  its  or  his  discretion,  allow  the  sum.  in  whicli  a  surety 
is  required  to  justify,  to  be  made  up  by  the  justification 
of  two  or  more  sureties,  each  in  a  smaller  sum.  But, 
in  tliat  case,  a  surety  cannot  justify  in  a  sum  less  than 
ten  thousand  dollars;  and,  where  two  or  more  sureties 
are  required  by  law  to  justify,  the  same  person  cannot 
so  contribute  to  make  up  the  sum,  for  more  than  one 
ot  theui. 

§  814.  Bonds,  ato^  to  the  people  or  a  publio  officer 
lor  thm  beoafit  of  a  sailor.  —  Where  a  bond  or  under- 
taking has  been  given,  as  prescribed  by  law,  in  the 
course  of  an  action  or  special  proceeding,  to  the  people 
or  to  a  public  officer,  for  the  benefit  of  a  party  or  other 
person  interested,  and  provision  is  not  specially  made 
by  law  for  the  prosecution  thereof ;  the  party  or  other 
person,  so  interested,  may  maintain  an  action  in  his 
own  name,  for  a  breach  of  the  condition  of  the  bond,  or 
of  the  terms  of  the  undertaking;  upon  procuring  an 
order,  granting  him  leave  so  to  do.  The  order  may  be 
made  by  the  courts  in  which  the  action  is  or  was  pend- 
ing :  or  by  a  superior  city  court,  the  marine  court  of 
the  dty  of  New-Tork,  or  a  county  court,  if  the  bond  or 
undertaking  was  given  in  a  special  proceeding,  pending 
before  a  judge  of  that  court;  or,  in  any  other  case,  by 
the  supreme  court.  Notice  of  the  application  therefor 
most  be  given,  as  directed  by  the  court  or  judge,  to  the 
pemona  interested  in  the  disposition  of  the  proceeds. 
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§  816.  Bonds,  etc.,  not  sffeoted  hy  change  of  partias. 
—  A  bond  or  nndertakinff,  given  in  an  action  or  specia.1 
proceeding,  aa  prescribed  in  this  act,  continues  in  force, 
after  the  substitution  of  a  new  party  in  place  of  aa 
original  party,  or  any  other  change  of  parties ;  and  has 
thereafter  the  same  force  and  effect,  as  if  then  given 
anew,  in  conformity  to  the  change  of  parties. 

New.    See  Potter  v.  Van  Yranken.  M  N.  T.  619. 

^  816.  Id. ;  to  be  filed.  — JL  bond  or  undertaking,  re- 
quired to  be  given  by  this  act,  must  be  filed  with  the 
clerk  of  the  court ;  except  where,  in  a  special  case,  a 
different  disposition  thereof  is  directed  by  the  court,  or 
prescribed  in  this  act. 

Co.  Proc ,  1 433.  «mM.    Bice  v.  WblUock,  U  AM.  419. 

ARTICLE  SIXTH. 

OTHBB  MATTERB. 

Sso.  817.  ConsolldatiQg  causes  In  tame  court. 

818.  Id.;  In  dlfTerent  courU. 

819.  Id.;  by  plaintiff. 

820.  Interpleader  by  order  In  certain  cases. 

821.  Dismissal  of  complaint  for  neglect  to  senre  fommoiu. 

822.  Id.:  for  neglect  to  proceed. 

823.  Velgned  tesnes  abolished,  and  order  fbr  trial  sabstltiited. 

824.  Summons  and  pleadings  to  be  filed  within  ten  days  alter  Mr- 

vice. 
835.  Papers  In  special  proceedings ;  where  to  he  died. 

826.  PubllcaUon,  where  no  newspaper,  eto..  In  oofonlgr* 

827.  Special  references  In  certain  cases. 

§  817.  Consolidating  oausaa  in  same  ooart.-- Where 

two  or  more  actions,  in  favor  of  the  same  plaintiff 
against  the  same  defendant,  for  causes  of  action  which 
may  be  joined,  are  pending  in  the  same  court,  the  court 
may,  in  its  discretion,  by  order,  consolidate  any  or  all 
of  them,  into  one  action. 

2.  B.  S.  883, 1 36  (2  Sdm.  398) :  Brlfgs  v.  Qftunt,  4  Dner.  664 :  S  Ahh. 
77:  Pierce  v.  Lyon,  3  HUl,  4fi0 ;  WUklnaon  v.  Johnson,  4  Id.  46:  Dnnntnf 
r.  Bank  of  Auburn,  19  Wend.  23;  Brewster  v.  StewaK,  8  Id.  442:  Cooper 
r.  Weed,  2  How.  40:  CUrk  v.  Metropoltun  Bank,  ft  Sandf.  66ft:  Dunn  v. 
Mason,  7  UlU,  IM;  Crane  v.  Koehler,  ft  Abb.  328  |  F«ople  e.  McDonald, 
ICow.  189;  Potter  V.  Pattenglll.  8  Abb.  189;  Peroy  e.  Seward.  6  Abb. 
326;  Bank  of  U.  B.  v.  Strong,  9  Wend.  451;  Blake  v.  Midi.  South.  B.  B. 
Co.,  17  How.  M. 

g  818.  Id.}  in  different  ooorts.  —  Where  one  of  the 
actions  is  pending  in  the  supreme  court,  and  another  \a 
pending  in  another  court,  the  supreme  oouit  may,  by 
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order,  remove  to  itself  the  action  in  the  other  ooart,  and 
eonaolidate  it  with  that  in  the  aupreme  court. 
SB.  s.aBa,i37. 

g  819.  Id. ;  by  plaintiff.  —  Where  Boparate  actioni 
are  commenced. against  two  or  more  joint  and  several 
debtors,  in  the  same  coart,  and  for  the  same  cause  of 
action,  the  plaintiff  maj,  in  anj  stage  of  the  proceed- 
ings, consolidate  them  into  one  action. 

Id.,  •  n.    BrlnB  «.  Qtnni,  4  Duer.  664 :  i.  c ,  2  Abb.  77. 

§  820.  [Amended,  1877.]  Interpleader  by  order  in 
certain  cases. — A  defendant,  against  whom  an  action  to 
recover  apon  a  contract,  or  an  action  of  ejectment,  or 
an  aeUon  to  recover  a  chattel,  is  pending,  may,  at  any 
time  before  answer,  upon  proof,  by  affidavit,  that  a  per- 
son, not  a  party  to  the  action,  makes  a  demand  against 
him  for  the  Same  debt  or  property,  without  collusion 
with  him,  apply  to  the  court,  upon  notice  to  that  person 
and  the  adverse  party,  for  an  order  to  substitute  that 
person  in  his  place,  and  to  discharge  him  from  liability 
to  either,  on  his  paving  into  court  the  amount  of  the 
debt,  or  delivering  the  possession  of  the  property,  or  its 
value,  to  such  person  as  the  court  directs.  The  court 
may,  in  its  discretion,  make  sneh  an  order. 

Co.  Proc,,J  122,  last  sentence.  Dorn  v.  Fox,  ftl  N.  T.  264;  Bam*  v. 
Mat.  Life  Inc.  Co.,  5«  kl.  .<V36;  Howland  v.  Louads.SI  Id.  «0»:  N.  T.  A 
H.  &.  B.  Co.  V.  UawB,  35  N.T.  Suur.  372:  Beck  v.  St«ptuaii.9  How.  193; 
BldeUv.  Hoffmaa,  2  PaJRe,  300:  Sierman  v.  Partridge.  1  Abb.  260;  11 
How.  IM;  4  Duer,  ft«;  Vosburgh  v.  Huntington,  15  Abb.  254:  Marvin  v. 
Klwood,  II  Paige,  374;  Oppenhelm  v.  WoTfte.  Z  Sandf.  Ch.  571;  Van 
Bosklrk  r.  R/jy^S  How.  425:  New  Haven  R.  B.  Co.  t».  Schuyler,  I  Abb. 
14,  417;  Eagleson  v.  Clark.  2  id.  3A4 ;  Atkinson  r.  Mankt,!  Oow.  703; 
ghawr,  Coater,  8  Paltff,  339:  Wilson  v.  Duncan,  II  Abb.  7j  HcOaw  ▼. 
Ariama.  14  How.  461 ;  U.  8.  v.  Victor,  16  Abb,  163;  Bell  t>.  Hnnt,  8  Barb. 
Ch.  391 :  Thompson  v.  EbbetU,  1  Hopk.  272;  Mohawk  B.  B.  v.  Clut«,4 
Fij^e.  3a4  ;  Patterson  v.  Perry,  14  How.  a05;  Bender  t>.  Sherwood,  15  Id. 
2W;  Wilson  r.  Duncan,  8  Abb.  354  ;  Wlnfleld  v.  Bacon,  24  Barb.  155;  Drj* 
J>oclt  Metbo.  Church  v.  Carr,  2  Id.  60;  Chamberlain  v.  iVOonner,  6  How. 
«5:  Lund  v,  Seamans'  Savings  Bank.  2f)  id.  461;  23  id.  2S8:  SeanutQ  v. 
Wright,  12  Abb.  304;  Badeau  v.  Tylee,  1  gandf.  Ch.  270;  Wakeroan  v. 
IMekey,  19  Abb.  24;  Morgan  v.  Fillmore.  18  Id.  217;  MoHenry  v.  Haiard. 
49  Barb.  M7;  U.  S.  Trust  Co.  v.  Wller,  41  Id.  477  ;  Schuyler  v.  Hargoua, 
29  How.  245;  3  Rob.  673:  McKav  r.  Draper,  27  N.  Y.  286:  Wash.  Ins.  Co. 
V.  Lawrence.  2»  How.  435:  Fletcher  v.  Troy  Savin n  Bank,  14  Id.  888; 
Johotton  V.  Lewis.  4  Abb.  N.  H.  150;  Miller  v.  Do  Peyiter,!  Abb.  834; 
Bom  V.  Fox,  6  Lant.  162. 

§  821.  [Amended,  1877.]  DiamiBsal  of  complaint  for 
neglect  to  aerye  lommona.  —  Where,  in  an  action 
againat  two  or  more  defendants,  the  plaintifif  unreason- 
ablj  neglects  to  serye  the  summons  upon  one  ov  more 
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of  tliem,  witLoat  whose  presence  a  complete  determiiui- 

tion  of  the  coutroverey  caonot  be  had,  the  court  may,  in 

its  discretion,  upon  the  application  of  a  defendant,  who 

has  appeared  in  the  action,  dismins  the  complaint  aa 

against  him,  and  render  judgment  accordingly. 

SabetUute  fur  Go.  Proc.  part  of  1 274.  Kitnbeny  v.  Parker.  34  How. 
876;  Unger  v.  Forty-seoond  St.  R.  R.  Oo.«  6  Bob.  445:  Waffle  t?.  Yaadeiw 
heyden,  d  Palce,  45 :  Georgia  Lumber  Go.  v.  BlMell,  9  Id.  226 ;  Tracy  v. 
Reynolds.  7  How.  3^7 ;  Tracts  v.  Tobias,  Id.  90;  Hlggloa  v.  BockwelL  2 
Dner.  690 ;  Wlacbell  v.  MartlB,  14  AbbrK.  d.  47. 

§  822.  [Amended,  1879.1  Diamiasal  of  complaint 
for  neglect  to  proceed. —  where  the  plaintiff  unreas- 
onably neglects  to  proceed  iu  the  action  agaiuiit  the 
defendant,  or  one  or  more  defendants  against  whom  a 
separate  judgment  may  be  taken,  the  court  may  ia  its 
discretion,  upon  the  application  of  the  defendant  or 
defendants,  or  any  of  tiiem,  against  whom  he  so  neg- 
lects to  proceed,  dismiss  the  complaint  as  against  the 
moving  party  or  parties,  and  render  judgment  accord- 
ingly. 

Id.  Oolvln  V.  Brairden,  5  How.  U4;  Baker  v.  CurUss,;  Id.  478;  Loo» 
V.  Trempert,  9  Id.  212. 

§  823.  Feigned  issues  abolished,  and  order  for  trial 

substituted.  —  Feigned  issues  have  been  abolished.(l) 

In  a  case  where  neither  party  can,  as  of  right,  require 

a  trial  by  jury  of  an  issue  of  fact  arising  upon  the  plead* 

ings,  or  where  a  question  of  fact,  not  in  issue  upon  the 

pleadings,  is  to  be  tried,  an  order  for  the  trial  thereof 

by  a  jury  may  be  made,  stating,  distinctly  and  plainly, 

the  questions  of  fact  to  be  tried.     Such  an  order  is  the 

only  authority  necessary  for  the  trial.  (2) 

Co.  Proc.  1 72.  (1)  8neU  t>.  Loucks,  12  Barb.  ti^.  (9)  Vermllyea  e. 
Palmer,  52  N.  Y.  471 ;  Brtnkley  v.  Brlnkley,  56  Id.  192. 

g  824.  Summons  and  pleadings,  to  be  filed  within 
ten  days  after  service.  —  The  summons,  and  each  plead- 
ing in  an  action,  must  be  filed  with  the  clerk,  by  the 
party  in  whose  behalf  it  is  seryed,  within  ten  days  after 
the  service  thereof.  If  the  party  fails  so  to  file  it,  the 
adverse  party,  on  proof  of  the  failure,  is  entitled,  with> 
out  notice,  to  an  order  from  a  iudge,  that  it  be  filed 
within  a  time  specified  in  the  order,  or  be  deemed  aban> 
doned. 

Co.  Proc. ,  1 410.  Bbprt  v.  Hay,  2  Band!  639 ;  Donoy  v.  Hoyt,  1  Code  R. 
N.S.  286;  Leitchr.  Wella.48N.  T.  663. 

§  825.  Papers  in  special  proceedings,  where  to  be 
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filed.  —  A  retam  or  other  paper  in  a  special  proceediug, 
where  no  other  dispoeition  thereof  is  prescribed  by  law, 
most  be  filed,  and  an  order  therein  must  be  entered,  with 
the  clerk  of  the  ooantj  in  which  the  special  proceeding 
is  taken,  if  it  is  before  a  ooanty  officer,  or  a  judge  of  a 
court  established  in  a  city;  if  before  a  justice  of  the 
supreme  court,  with  the  clerk  of  a  county  designated  by 
the  JQBtioe ;  or,  if  no  designaiion  is  made  by  him,  of  a 
county  where  one  of  the  parties  resides. 

L IM7,  ch.  470,  i  20,  am'd. 

^  826.  [Amended,  1877.]  Pablication,  where  no 
newipaper,  etc,  in  county.  —  Where  a  notice,  or  other 
proceeding,  is  required  by  law  to  be  published  in  a 
newspaper  published  in  a  county,  and  no  newspaper  is 
published  therein,  or  to  be  published  oftener  than  any 
newspaper  is  regularly  published  therein,  the  publica- 
tion may  be  made  in  a  newspaper  of  an  adjoining  county, 
except  where  special  provision  is  otherwise  made  by 
law. 

3  B.  S.  SftS,  1 10;  Dolbeer  v.  Casey.  19  Barb.  IftS. 

g  827.  [Amended,  1877.]  Special  references  in  cer- 
tain cases. —  Where  a  provision  of  this  act  authorizes 
the  court  to  approve  an  undertaking,  or  tlio  b  are  ties 
thereto;  or  to  make  an  examination  or  inquiry;  or  to 
appoint  an  appraiser,  receiver,  or  trustee  ;  it  may  direct 
a  reference  to  one  or  more  persons  designated  in  the 
order,  either  to  make  the  approval,  examination,  in* 
quiry  or  appointment,  or  to  report  the  facts  to  the  court, 
for  its  action  thereupon.  And  where,  according  to  the 
practice  of  the  court  of  chancery,  on  the  81st  day  of 
December,  1846,  a  matter  was  referable  to  the  clerk,  or 
to  a  master  in  chancery,  a  court  having  authority  to  act 
thereupon,  may  direct  a  reference  to  one  or  more  per- 
soDii,  designated  in  the  order,  with  the  powers  which 
were  poss^sed  by  the  clerk,  or  the  master  in  chancery, 
except  where  it  is  otherwise  specially  prescribed  by 
law. 
Ilwtolted  vpoa  flTBt  Mnt«DM  oTL.  1M7.  oh.  SSOi,  f  H. 
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CHAPTER  IX. 


EVIDBNCB. 
TITLE    I.— Gbnbral     rbgulations 


BBBPBCTINe 


BYIDBITCB^  AKD  THB  COMPBTBITOT  AND 
MODB  OF  EXAMINATIOir  OF  A  WITHSBS. 

TITLE  IL—CoicPBLLiNa     thb    attendangb    ahd 

TB8TIM0NT  OF  A  WITNB88. 

TITLE  III.  'DBPOsmoNS. 

TITLE  IV.  —  DOCUHBNTABT  BYIDBNCB. 
TITLE    v.  — MlSCKLLANBOUB  PBOYI8IOH8. 

TITLE  L 


Omeral  reguUUiam  respeeting  evidence,  and  ths 
Uncy  and  mode  of  examination  of  a  wUnsu. 

Oompetency  of  a  wltoeM ;  erldenoe  In  partloolar  cmm. 
"  ilnlf " 


AmnoLBl. 
a. 


AdminUtratlon  of  an  oath  or  aannatton. 


ARTICLE  FIRST. 


OOICPBTBNCY  OF  A  WITNBS8  ;  BTIDBKOB  IN  FABnOULAB 
CASES. 


S2S. 
829. 

sao. 

831. 


833. 
834. 
835. 
886. 
887. 
838. 
8S9. 
840. 
841. 


No  wltDew  to  be  excluded  by  reason  of  Interact,  eto. 

Wben  party,  etc.,  cannot  be  examined. 

Id.;  husband  or  wife  of  party,  etc 

When  bosband  and  wife  not  competent  wltnenea.    Id.;  wliea 

competent. 
Oonylctlon  fbr  crime,  not  to  exclude  witness :  how  oonTlottoa 

proved . 
Clergymen,  etc. ,  not  to  disclose  confessions. 
Physicians  not  to  disclose  professional  Information. 
Attorneys  and  connsellors  not  to  disclose  commtmlcftUons. 
Application  of  the  last  three  sections, 
when  witness  not  excused  (Vom  testifying. 
Evidence  of  party  may  be  rebutted. 
Admission  by  member  of  oorporatloiL. 
Seal,  presumptive  evidence  or  consideration. 
Presumption  of  death  In  certain  c 


§  828.  No  witness  to  be  exduded  by  reason  of  in^ 

t«wt,  etc  —  Except  as  otherwise  specUIlT  prescribed 
in  this  title,  a  person  shall  not  be  excluded  or  excused 
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from  being  a  witness,  hy  reason  of  his  or  her  interest  in 
the  event  of  an  action  or  special  proceeding ;  or  becaose 
he  or  she  is  a  party  thereto  ;  or  the  hasband  or  wife(l) 
of  a  party  thereto,  or  of  a  person  in  whose  behalf  an 
action  or  special  proceeding  is  brought,  prosecated,  op- 
posed, or  defended. 

a».  Proe..  i  898:  ftnd  L.  1867.  oh.  887,  1 1.  (1)  Hatteson  «.  N.  T.  a 
B.  B.  Go..  «3  Barb.  364;  BlrdMll  v.  Patteaon.  61  N.  T.  43 LSonthwlck  v. 
Sontfawlak.  49  Id.  ftlO;  Taylor  o.  Jennings,  7  Bob.  881;  Webrkamp  «. 
Wmett,!  Keree.  890;  Soothwlckv.  8oathinck,l  SweenT.47;  49MTT. 
918;  axid  9  Abb.  Pr.  M.  8.  109 ;  Mlnler  «.  Mlnler,  4  Lans.  421;  Dennft  v. 
OlUesiden.  42  N.  T.  542. 

§  829.  [Amended,  1877.]  When  party,  eta,  cannot  be 
ezaminedi  —  Upon  the  trial  of  an  action  or  the  hearing 
upon  the  merits  of  a  special  proceeding,  a  party  or  a 
person  interested  in  the  event,  or  a  person  from,  throngh 
or  under  whom  such  a  party  or  interested  person  derives 
his  interest  or  title,  by  assignment  or  otherwise,  shall 
not  be  examined  as  a  witness,  in  his  own  behalf  or 
interest,  or  in  behalf  of  the  party  succeeding  to  his 
title  or  interest,  against  the  executor,  administrator,  or 
survivor  of  a  deceased  person,  or  the  committee  of  a 
lunatic,  or  a  person  deriving  his  title  or  interest  from, 
through,  or  under  a  deceased  person  or  lunatic,  by 
assignment  or  otherwise ;  concerning  a  personal  transac- 
tion or  communication  between  the  witness  and  the 
deceased  person  or  lunatic ;  except  where  the  executor, 
administrator,  survivor,  committee,  or  person  so  deriving 
title  or  interest,  is  examined  in  his  own  behalf,  or  thn 
testimony  of  the  lunatic  or  deceased  person  is  given  in 
evidence,  oonoeming  the  same  transaction  or  communi- 
cation. 

Substitute  forOo.  Proc.  J  399.  Bennett  ».  Aoftten,  8  Han,M«:  Mul- 
qmeen  r.  Daffy,  6  id.  299;  Jacques  v.  HI  more,.?  id.  678;  Toole/ o.  Baoon,8 
td,  176;  Bragiie  v.  Lord  (Ct.  App.),  15  Alb.  L.  J.  66.  See,  owo,  Matloon 
v.YoaQK.4&N.Y.696;  Buck  v.  Stan  ton,  Al  Id.  634;  Garyv.  Whlte,69ld.336: 
Hler  c. Grant.  47  Id.  278 ;  Smith  v.  Hazard^  Hqd,  418;  Denbam  o.  Jayne, 
3  Id.  614;  Parhan  It.  Moran,  4  Hun,  717;  Hatcb  v.Peiignet,64  Barb.  189; 
Sanford  f.  Sanford,  61  Id.  293 ;  Card  v.  Card.  7  Trans.  Apo.  147;  AngOTlne 
«.  Aiigevlne,43  Barb.  417:  Tlmon  v.  Claflfy,4a  id.  438;  WiUUtonu.  Wll- 
Ifston,  41  Id.  635:  Van  Alstj-ne  v.  Van  AUtyna,  28  N.  x.  878;  Simmons  v. 
anon8,2Sld.  264;  Hlffbtv.  Sackett,34  Id.  447;  Scbenck  v.  Warner.  87 
Barb.  2S6;  Wildey  v.  Whitney,  25  How.  75;  Penny  v.  BUick,  6  Bosw.  90. 

Head  r.  Teeter.  10  Ilun,  54S;  Tllton  v.  Onnaby.  id.  7;  Braxue  v. 
Lord-  2  Abb.  N.  C.  I  :  SomervUlt;  v.  Croolc,  9  Hun,  664;  Hobart  t?. 
Hobart,62  N.  Y.  80;  Alexander  r.  Dutcher,  7  Hun,  439,  aflU.  In  Ot.  of 
App.  16  Alb.  L.  J.  224;  Andrews  r.  Nat.  Bk.,7  Hun,  iO;  Hanghey  r. 
Wright.  12  Id.  179 ;  CorneU  v.  Coniell,  Id.  3i2 ;  Le  Clare  v.  Stewart,  8  id. 
127:  Mlllcrr.  Ad  kins.  9  id.  9;  Brown  v.  Rlcbards,  20  N.  Y.472;  Potter 
tr.  Boiihnelt.  10  Uow.  M;  Dewey  v.  Uoodenougb,  66  Barb.  64;  Green  v. 
Edtck,  56  N.  Y'.  613. 

Digitized  by  VjOOQIC 


g§  830-834.  COMPETENCY  OF  WITNESSES.      292 

§  830.  [Amended,  1879.]  When  pftrty,  etc.,  cannot 
be  examined.  When  party  has  died. —  VVhere  a  party 
has  died  since  the  trial  of  an  action,  on  the  hearlne  upon  the 
merits  of  a  special  proceeding,  the  testimony  of  the  decedent,  or 
of  any  person  who  is  rendered  inoonipeteut  by  the  provisions  of 
the  last  section,  taken  or  read  in  evidence  at  the  former  trial  or 
hearing,  may  be  given  or  read  in  evidence  at  a  new  trial  or  hear 
ing  by  either  party,  subject  to  any  other  legal  objection  to  the 
competency  of  the  witness,  or  to  any  legal  objection  to  his  testi- 
mony or  any  question  put  to  him. 

New. 

^  831.  [Amended,  1879,  1880.]  When  husband  and 
wife  not  competent  witnesses.  When  competent. — 
A  husband  or  a  wife  is  not  competent  to  testify  against  the  other 
upon  the  trial  of  an  action,  or  the  hearing  upon  the  merits  of  a 
special  proceeding  founded  ujwn  an  allegation  of  aduUerj*,  ex- 
cept to  prove  the  marriage.  A  husband  or  wife  shall  not  l>e  com- 
pelled, or  without  consent  of  the  other,  if  living,  allowed,  to  dis- 
close a  confidential  communication,  made  by  one  to  the  other, 
during  the  marriage.  (1)  In  an  action  for  criminal  conversation, 
the  plaintifC's  wife  is  not  a  eomjietent  witness  for  the  plaintiff, 
but  she  is  a  competent  witness  for  the  defendant,  as  to  any  mat- 
ter in  controverey ;  except  tiiat  she  cannot,  without  the  plaint- 
Iflf's  consent,  ilisclose  anv  confidential  communication  had  or 
made  between  herself  and  the  plaintiff.  (2) 

L.  lRr,7,ch.  HST.  5J2  and  3  (7  l-Mm.  198).  amM.  Hicks  v.  nra.lner.  2 
Abb.  C  A|>p.  l>.'c,  3fi2.  (l)SoTithwlck  r.  South  wick,  9  Abb.  N.  :*. 
IW;  8.  c,  49  N.  V.  510.    ('4)  8.  0.,  35  How.  118. 

^  832.  [Amended,  1879.]  Conviction  for  crime  not 
to  exclude  witness  ;  how  conviction  proved.  —  A  per- 
son, who  has  been  convicted  of  a  crime  or  misdemeanor  Is  not- 
withstanding a  competent  witness  in  a  civil  or  criminal  action  or 
special  proceeding  ;  but  the  conviction  may  be  proved,  for  the 
pun>ose  of  afTeeting  the  weight  of  his  testimony,  either  by  the 
record,  or  by  his  cross-exammation,  upon  which  he  must  answer 
any  question,  relevant  to  that  inquiry  ;  and  the  party  cross-ex- 
aminmghim  is  not  concluded,  by  his  answer  to  such  a  question. 

§  833.  Clergymen,  etc.,  not  to  disclose  confessions. 

—  A  cler^raau,  or  other  minister  of  any  religion,  shall 
not  be  allowed  to  disclose  a  confession  made  to  him,  in 
his  professional  character,  in  the  course  of  discipline, 
enjoined  by  the  rules  or  practice  of  the  religious  body, 
to  which  he  belongs. 
2  R.  S.  406, 1 72,  aniM.    People  v.  Qatc^,  13  Wend.  Sll . 

§  834  Physicians  not  to  disclose  professional  inform 
mation. —  A.  person,  duly  authorized  to  practice  physic 
or  surgery,  shall  not  be  allowed  to  disclose  any  infor- 
mation which  he  acquired  in  attending  a  patient,  in  a 
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pjofesflionftl  capacity,  and  which  was  neeessarj  to  enable 
aim  to  act  in  that  capacity. 

3  B.  S.  4D6. 1 73.  Sdlngton  e.  Hut.  L.  Ins.  Co.. 5  Hun.  1 ;  Sloan  v.  N. 
T.  CL,  eic.,  45  N.  T.  139;  Hnnn  v.  Hunn,  if.  AC.  499:  People  v.  Btoit, 
S  P«k.  Cr.  C70;  JobnsoD  v,  Johnson,  14  Wend.  637;  Allen  «.  PnbUo 
Jldm*r,  1  Bnidf.  221 ;  Kend&li  v.  Grejr,  2  Bllt.  300:  Bewit  v.  Prime,  ai 
W«mL  7f :  Slosn  v.  N.  Y.  C.  R.  R.  Co.,4A  K.  Y.  126;,Hunn  r.  Hunn,  1 
H.  T.  Sap.  Gt.  (T.  A  G.)  499. 

§  836.  Attorneys  and  connselioni  not  to  discloBa 

oominnnications. —  An  attorney  or  counsellor  at  law 

■hall  not  be  allowed  to  disclose  a  communication,  made 

by  hia  client  to  him,  or  his  advice  given  thereon,  in  the 

coarse  of  his  professional  employment. 

Hew  In  fonn.  Oonet  r.  Ketchum,  62  N.  Y.  626;  Carr  o.  White,  69  Id. 
»:  Csrnes  v.  Piatt,  46  How.  620:  s.  c,  15  Abb.  N.^  337;  Roiters  v. 
LifMt,  61  Barb.  378:  Mnlford  v.  Huller,]  Ke]re8,31:  Wnltneyv.  Barney, 
as  Barb.  388:  Whiting  «.  Barney,  SO  N.  Y.  330;  Brttton  v.  Lorenz,  45  Id. 
51;  Yates  r.  Olmstcad,  56  Id.  632:  Rochester  Oty  Bank  r.  Suydam,  6 
Hsv.  257;  Graham  V.  People,  63  Barb.  468;  Rogers  v.  Lyon,  64  Id.  373; 
Ssnfont  r.  aanford.61  Barb.  209:  Robinson  v.  Daucb.  3  Id.  20;  Little  v. 
HcKeco,  1  Saodf.  607:  s.  c,  6  N.  Y.  Leg.  Obs.  238  :  OanlflT  v,  Alyers,  16 
Johns.  9M;  Ganlv.  OroatJ  Oow.  113;  Tallockv.  Ounotngham,  Id.  256; 
Plxley  T.  Bntts,  3  Id.  421 ;  Blatchley  v.  Moser,  15  Wend.  215. 

§  836.  [Amended,  1877.1  Application  of  the  last 
three  aecttona.  —  The  last  three  sections  apply  to  every 
examination  of  a  person  as  a  witness,  unless  the  pro- 
visions thereof  are  expressly  waived  by  the  person  con- 
fessing, the  patient  or  the  client. 

Wew,  Sae  Johnaon  v.  Johnion,  4  Paige,  460 ;  Hunn  v.  Hunn,  1  T.  A  0. 
€T9. 

§  837.  When  witness  not  ezoosed  from  testifying. 
—  A  oompetent  witness  shall  not  be  excused  from 
answering  a  relevant  question,  on  the  ground  only  that 
the  answer  may  tend  to  establish  the  fact,  that  he  owes 
a  debt,  or  is  otherwise  subject  to  a  civil  suit.  But  this 
provision  does  not  require  a  witness  to  give  an  answer, 
which  will  tend  to  accuse  himself  of  a  crime  or  misde- 
me&nor,  or  to  expose  him  to  a  penalty  or  forfeiture; 
nor  does  it  vary  any  other  rule,  respecting  the  exami- 
nation of  a  witness.(l) 

2  B.  a.  40B,  1 71  C3  Sdm.  422).  Henrf  v.  Sallna  Bank,  I N.  Y.  83, 86 ;  4 
Johns.  Ch.  482;  8  Paige,  133;  II  Wend.  329.  (1)  Rlrenburgh  v.  Blren- 
hufh,  47  Barb.  426. 

%  838.  Bvldenoe  of  party  may  be  rebutted.  —  The 
testimony  of  a  party,  taken  at  the  instance  of  the  ad- 
verse  party,  orally  or  by  deposition,  may  be  rebutted  by 
ether  evidence. 

Oa.  Proc  i  893.    Plekaxd  v.  OoUlns.  23  Barb.  444 ;  Parsons  ».  Suydam, 
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8E.  D.  Smith,  276:  Varonft  v.  Socarras.  8  \bb.  802;  Torward  v.  »«..^ 
80  Barb.  83d;  Boyd  v.  Colt,  20  How.  384;  A.rm8trong  v.  aark,2  Code  &. 
143. 

§  839.  AdmiBflion  by  member  of  corporation. —  Th€ 
admission  of  a  member  of  an  aggregate  corporatioa, 
who  is  not  a  party,  shall  not  be  received  as  evidence 
against  the  corporation,  unless  it  was  made  concerning 
and  while  engaged  in  a  transaction,  in  which  he  waa 
the  authorized  agent  of  the  corporation. 
2  B.  8.  407.  <  80.    East  Blver  B'k  v.  Hojt.  41  Barb.  444. 

^  840.  [Amended,  1877.]  Seal,  presomptive  evi- 
dence of  consideration.  —  A  seal  upon  an  executory  in- 
strument, hereafter  executed,  is  only  presumptive  evi< 
dence  of  a  sufficient  consideration,  which  may  be  re- 
hutted,  as  if  the  instrument  was  not  sealed. 

SobeUtnte  for  2  R.  S.  406,|77.  OOklnav.  Long,  22  Barb.  99;  Wrlshl 
V.  Douglass,  10  Id.  97;  Wilson  v.  Bap.  Ed.  Society,  Id.  312:  ATerlU  v. 
Loucks,  61d.  25;  TallmadKe  t>.  Wallls,  25  Wend.  113;  Rassell  v.  B^rm. 
15  Id.  353;  Maun  v.  Eckroid*ii  Kx'n,  Id.  i\9i  Jobnaon  v.  Mllo,  14  Id.  499; 
McCurtk'  V.  Stevens,  13  id.  529;  OxAe  v.  Boughton,ll  id.  107;  Gonwar  v. 
■Williams,  2  Hun,  642. 

§  841.  Presumption  of  death  in  certain  cases. —  A 

person,  upon  whose  life  an  estate  in  real  property  de- 
pends, who  remain.s  without  the  United  States,  or  ab- 
sents himself,  in  the  State  or  elsewhere,  for  seven  years 
together,  is  presumed  to  be  dead,  in  an  action  or  special 
proceeding,  concerning  the  property,  in  which  his  death 
comes  in  question,  unless  it  is  affirmatively  proved  that 
he  was  alive  within  that  time. 

1  R.  8.  749.  {  6,  am*d.  McCartee  v.  Camel,  1  Barb.  Ch.  4M;  Oerry  v. 
Peat,  13  How.  120;  Clarke  v.  Cummlngs,5Barb.  339;  Qarkv.  Owens,  18 
N.  Y.  484. 

ARTICLE  SECOND. 

ADMINISTRATION  OP  AN  OATH  OR  AFFIRMATION. 

8io.  842.  Before  whom  oaths  and  affidavits  may  be  taken. 

843.  Id.;  In  special  cases. 

844.  Id.;  without  the  State. 
84d.  General  mode  ofswearlHR. 

848.  When  kisslni;  the  gospels  dispensed  with. 

847.  When  afflmtutlon  to  bf  made. 

848.  Other  modes  of  swearing. 

849.  Swearing  persons  not  Christians. 

860.  Court  may  examine  witness. 

861.  Swearing  falsely  in  any  form,  peijiuy. 

§  842.  Before  whom  oaths  and  affidavits  may  b^ 
taken. —  An  oaih  or  affidavit,  required  or  authorised  by 
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law ;  except  an  oath  to  a  juror  or  a  witness  upon  a  trial, 
an  oath  of  office,  and  an  oath  required  by  law  to  be 
taken  before  a  particular  officer ;  may  be  taken  before 
a  jud^e,  clerk,  deputy -clerk,  or  special  deputy  clerk,  of 
a  court,  a  notary  public,  mayor,  justice  of  the  peace, 
surrogate,  special  county  judge,  special  surrogate, 
county  clerk,  deputy  county  derk^  special  deputy 
county  clerk,  or  commissioner  of  deeds,  within  the  dis- 
trict in  which  the  officer  is  authorized  to  act ;  and, 
when  certified  by  the  officer,  to  have  been  taken  before 
him,  may  be  used  in  any  court,  or  before  any  officer  or 
othbr  person. 

a  R.  S.  2S4.  {  49.  amM.  Stanton  v.  Ellis,  16  Barb.  319:  Florence  v.  Bat 
ter,  9  Abb.  N.  S.  68;  Crelg  v.  Brifrn,  4  Pal^e.  54S:  Norton  v.  Oolt.S 
WmkL  230 ;  Whltoor  v*  Warner,  2  Cow.  499;  People  v.  Brooke,  t  Denlo, 
457:  Woodv.  WUllama,  1  N.  Y.  Leg.  Qbs.  154;  Mosher  v.  HeTdrlok, 
90  fiotr.  161;  1  Abb.  N.  S.  296;  Jackson  v.  Hnraphrey,  1  Johns.  496j 
People  V.  TlMn  a  P.,  7  Wend.  A16;  Parker  o.  Baker,  8  Paige,  426 ;  Ontt 


§  843.  [Amended,  1877.]  Id.;  in  speoial 
Where  an  officer,  person,  board,  or  committee,  has  been 
heretofore,  or  is  hereafter  authorized  by  law,  to  take  or 
hear  testimony,  or  to  hear  or  receive  an  affidavit,  or  to 
take  a  deposition,  in  relation  to  a  matter,  concerning 
which  he  or  it  has  a  duty  to  perform,  the  officer  or  per- 
Bon,  or  a  member  of  the  board  or  committee,  may  ad- 
minister an  oath,  for  that  purpose.  Where  an  officer, 
person,  board,  or  committee,  to  whom  or  to  which  appli- 
cation is  made  to  do  an  act  in  an  offidal  capacity,  re- 
quires information  or  proof,  to  enable  him  or  it  to  decide 
upon  the  propriety  of  doing  the  act,  he  or  it  may  receive 
an  affidavit  for  that  purpose. 

Id.  662, 1 11.  Berrien  «.  Westenrelt.  12  Wend.  195. 

%  844.*  Id. ;  without  the  State.  —  An  oath  or  affida- 
vit required,  or  which  may  be  received,  in  an  action, 
s])ecial  proceeding,  or  other  matter,  may  be  taken,  with- 
out the  State,  except  where  it  is  otherwise  specially 
Ereacribed  by  law,  before  an  officer  authorized  by  the 
iWB  of  the  State,  to  take  and  certify  the  acknowledg- 
ment and  proof  of  deeds,  to  be  recorded  in  the  State ; 
and,  when  certified  by  him  to  bave  been  taken  before 
him,  and  accompanied  with  the  like  certificates,  as  to 
hi«  official  diaracter  and  the  genuineness  of  his  signa- 
ture, as  are  required  to  entitle  a  deed  acknowledged  be- 
fore him  to  be  recorded  witbin  the  State,  may  be  used. 
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as  if  taken  and  certified  in  this  State,  by  an  officer 
authorised  by  law  to  take  and  eertify  the  same. 

New. 

§  846.  Oeneral  mode  of  swearing.  —  The  usual  mode 
of  administering  an  oath,  now  practiced,  by  the  person 
who  swears  laying  his  hand  upon  and  kissing  the  gos- 
pels, must  be  observed,  where  an  oath  is  administered, 
except  as  otherwise  specially  prescribed  in  this  article. 

2  R.  8.  407, 2  83.  People  v.  Cook,  8  N.  T.  84 ;  Pendegrast*t  case,  S  Clij 
H.  R«o.  1. 

g  846.  When  kissing  the  gospela  dispensed  witl).  — 
The  oatli  must  be  administered  in  the  following  form, 
to  a  person  who  so  desires,  the  laying  of  the  hand  upon 
and  kissing  the  gospels  being  omitted :  *'  You  do  swear, 
in  the  presence  of  the  ever-living  God".  While  so 
•wearing,  he  may  or  may  not  hold  up  hit  hand,  at  his 
option. 
Id. .  I  as.    People  v.  Cook,  8  M.  T.  67. 

g  847.  When  affirmation  to  be  made.  —  A  solemn  de- 
claration or  affirmation,  in  the  following  form,  muat  be 
administered  to  a  person  who  declares  that  he  has  oon- 
Bcientious  scruples  against  taking  an  oath,  or  swearing 
in  any  form :  *•  You  do  solemnly,  sincerely,  and  truly, 
declare  and  affirm  *'. 
Id. ,  <  84.    PendegrMt'e  case.  3  aty  H.  Rec  11. 

§  848.  [Amended,  1877.]  Other  modes  of  aweur- 
ini^.  —  If  the  court  or  officer,  before  which  or  whom  a 
person  is  offered  aa  a  witness,  is  satisfied,  that  any  pe- 
culiar mode  of  swearing,  in  lieu  of,  or  in  addition  to 
laying  the  hand  upon  and  kissing  the  gospels,  is,  in  his 
opinion,  more  solemn  and  obligatory,  the  court  or  officer 
may,  in  its  or  liis  discretion,  adopt  that  mode  of  swear- 
ing the  witness. 

Id.,  I  85. 

§  849.*  Swearing  persona  not  Ohriatiana.— A  peraoo 
believing  in  a  religion,  other  than  the  Christian, may  be 
sworn  according  to  the  peculiar  ceremonies,  if  any,  of 
hia  religion,  instead  of  as  prescribed  in  oectUm  840  or 
section  846  of  this  act. 

Id.  406.  I  81. 

ssdw.  ial 


People  V.  Jackson.  3  Park.  Cr.  fiM;  FrTatt  «.  Lla«e. 


%  860.  Court  may  examine  witneai. — The  court  < 
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officer  maj  examine  an  infant,  or  a  person  apparently 
of  weak  intellect,  produced  before  it  or  him,  as  a  wit- 
ness, to  ascertain  his  capacity  and  the  extent  of  his 
knowledge ;  and  may  inquire  of  a  person,  produced  as 
a  witness,  what  peculiar  ceremonies  in  swearing  he 
deems  most  obligatory. 

2  R.  8.  408, 8  M.  un*d.  People  v.  MoNalr.  21  Wend.  008 ;  Baxter  v. 
McDonald,  A  Daly,  MB. 

^861.  Swearing  falsely  in  any  form,  perjury.  —  A 
person  swearing,  affirming,  or  declaring,  in  any  form, 
where  an  oath  is  authorized  by  law,  is  lawfully  sworn, 
and  is  guilty  of  perjury,  in  a  case  where  he  would  be 
ffnilty  of  the  same  crime,  if  he  had  sworn  by  laying  hii 
hand  apon  and  kissing  the  gospels. 

Id..i»artoriOO.a]n*d. 


TITLE  II. 
CompMng  the  attendance  and  testimony  of  a  toUneu, 

Bmk  tUL  Mode  of  serving  rabpcena  laroed  ont  of  a  court. 
AS.  Pe  n  nl  t  y  ro  r  'i  leobedience. 
696.  Sq  bi**±'nn  to  \>e  Usued  by  Judge,  etc. 
«6.  Penalty  for  llsobeylngsubporaa;  warrant  for  witness. 
SM.  Whfn  wiut'^ss  to  be  Imprisoned. 
897.  Oo  It 'Lents  oi  Mrarrant. 
SaS.  Td  whoTti  iKected;  how  executed. 
899.  OitalitlcanMi  of  preceding  sections. 
880.  Wi  I  itps.s  e  xi-  inpt  from  arrest. 
86L  Wh'  n  to  t  '•  llscharged  ftrom  arrest. 
868.  By  wtioin  witness  may  be  discharged. 
863.  Arrf'sT,  when  void;  penalty. 
804.  Sbcrlif  not  to  be  liable,  unless  aflldavlt  la  made. 

865.  Application  of  foregoing  provisions  to  Judgments. 

866.  B*;conls  not  to  be  removed  by  virtue  of  subpoena. 

867.  ProducUon,  etc. ,  of  book  of  account. 

868.  Books,  etc. .  of  corporation,  how  produced. 

8N.  Wben  personal  attendance  not  required  by  aubpoBiia  daces 
tecum. 

g  86X  Mode  of  serving  subpoena  Issued  out  of  a 
coort.  —  A.  subposna,  issued  out  of  the  court,  to  compel 
the  attendance  of  a  witness,  and,  where  the  subpoena  so 
requires,  to  compel  him  to  bring  with  him  a  book  or 
paper,  most  be  served  as  follows : 

1.  The  original  subposna  must  be  exhibited  to  the 
witneM, 
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2.  A  copy  of  ihe  sabpcBna,  or  a  ticket  oontaining  its 
Bubstance,  must  be  delivered  to  him.(l) 

3.  The  fees*  allowed  by  law,  for  traveling  to,  and  re- 
turning from,  the  place  where  he  ie  reqaired  to  attend, 
and  for  one  day's  attendance,  must  be  paid  or  tendered 
to  him.(2) 


2  B.  8.  400, 1 42,  With  amendmenU.  HumoU  v.  Bmura,  17  How.  8ft. 
:i)  People  V.  Van  Wyck.  3  Cal.  S83.  (9)  People  «.  Montffomenr.  IS 
Abb.  N.  8.  207;  Goartney  v.  Baker,  8  Denlo,  2/ ;  Hard  v.  Swmn,  4  la.  7ft: 


Yence  v.  Spier,  18  How.  168.  SabpcBoa  daces  tecum :  DeBarrj  »•  Stan- 
ley.  44  How.  349:  Holts  v.  Schmidt,  84  N.  T.  Sapr.  28;  Morgan  v.  Mor- 
gan, 16  Abb.  N.  8.  291 ;  Central  Nat.  B*k  v.  Arthur,  2  8w.  194. 

§  863.  Penalty  for  disobedience.  —  A  person  so  sab> 
poenaed,  who  fails,  without  reasonable  excuse,  to  obey 
the  subpoena,  or  a  person  who  fails,  without  reasona- 
ble excu8e,(l)  to  obey  an  order,  duly  served  upon  him, 
made  by  the  court  or  a  judge,  in  an  action,  before  or 
after  final  judgment  therein,  requiring  him  to  attend, 
and  be  examined,  or  so  to  attend,  and  bring  with  him 
a  book  or  paper,  is  liable,  in  addition  to  punishment  for 
contempt,  for  the  damages  sustained  by  the  party  ag- 
grieved in  consequence  of  the  failure,  and  fifty  dollars 
in  addition  thereto.  Those  sums  may  be  recovered  in 
one  action,  or  in  separate  actions.(2)  If  he  is  a  party  to 
the  action  in  which  he  was  subposnaed,  the  court  may, 
as  an  additional  punishment,  strike  out  his  pleading.(o) 

Id., i 43,  am'd.  (1)  Morean  v.  Morgan,  16  Abb.  N.  S.  291 :  Heermaot 
t>.  WUIlanis.  II  Wend.  636;  Hard  v.  Swan.  4  Denlo.  75.  (9)  Ooartner  •. 
Baker,  3  Den.  37;  Andrews  v.  Andrews,  2  Johns.  Oaa.100;  People  v.  ver* 
mllyea,7  Cow.  108;  Hard  v.  Swan,  4  Den.  75;  Heennana  v.  WllUama,  11 
Wend.  636:  WlUiev.  Chadwlck,  13  Id.  49;  Lane  v.  Oole,  12  Barb.  ttO; 
Smith  V.  Merwln,  15  Wend.  184;  Cogswell  v. Meech.  12  Id.  147;  Gardiner 
V.  Peterson.  14  How.  513;  Woods  v.  De  Figanlere,  16  Abb.  1;  1  Rob.  007; 
Morgan  V.  Morgan.  16  Abb.  N.  8.  291.  (3)  Beonettv.  Hall,  ION.  T. 
Leg.  Obs.  191. 

S  864.*  Subpoena    to  be  issued  by  Judge,   etc.— 

Where  a  judge,  or  an  arbitrator,  referee,  or  other  per- 
son, or  a  board  or  committee,  has  been  heretofore,  oris 
hereafter  expressly  authorized  by  law,  to  hear,  try,  or 
determine  a  matter  ;  or  to  do  any  other  act  in  an  official 
capacity,  in  relation  to  which  proofs  may  be  taken,  or 
the  attendance  of  a  person  as  a  witness  may  be  re- 
quired ;  or  to  require  a  person  to  attend,  either  before 
him  or  it,  or  before  another  j  udge,  or  officer,  or  a  person 
designated  in  a  commission  issued  by  a  court  of  another 
state  or  countryi  to  give  testimony  or  to  have  his  depo- 
sition taken,  or  to  be  examined ;  a  subpcsna  may  oe 

Digitized  by  VjOOQ IC 


299  PUNISHING  WITNESSES.      §§  866-866 

issued,  by  and  under  the  hand  of  the  Jadge,  arbitrator, 
referee,  or  other  person,  or  the  chairman,  or  a  majority, 
of  tlie  board  or  committee,  requiring  the  person  to  at- 
tend ;  and  also,  in  a  proper  case,  to  bring  with  him  a 
book  or  paper.  The  subpoena  must  be  served,  as  pre- 
scribed in  section  eight  hundred  and  fifty -two  of  tliis 
act.  This  section  does  not  apply  to  a  matter  arising, 
or  an  act  to  be  done,  in  an  action  in  a  court  of  record. 

3B.S.401,{44,am*d. 

^  866.*  [Amended,  1879.1  Penalty  for  disobeying 
snbpoana.  Warrant  for  witness.  —  A  person  who  is 
duly  subpoenaed,  as  prescribed  in  tlie  last  section,  must 
obey  the  subpoena.  If  he  fails  so  to  do,  without  a 
reasonable  excuse,  he  is  liable,  in  addition  to  any  other 
panishment  which  may  be  lawfully  inflicted  therefor, 
for  the  damages  sustained  by  the  person  aggrieved,  in 
consequence  of  the  failure,  and  fifty  dollars  in  addition 
thereto,  to  be  recovered  as  prescribed  in  section  eight 
hundred  and  fifty-three  of  this  act.  If  he  fails  to  at- 
tend, the  person  issuing  the  subpoena,  if  he  is  a  judge 
of  a  court  of  record  or  not  of  record,  or  if  not,  then 
any  judge  of  such  a  court,  upon  proof  by  affidavit  of 
the  failure  to  attend,  must  issue  a  warrant  to  the  sheriff 
of  the  county  commanding  him  to  apprehend  the  de- 
faulting witness,  and  bring  him  before  the  officer,  per- 
son, or  body,  before  whom  or  which  his  attendance  was 
required. 

Id.,  H  45  and  46,  consolldntM.  Bleccker  v.  Carroll,  2  Abb.  83 ;  Ainlr^ws 
r.  Audrews,  2  Johns.  Cos.  109. 

^  866.  [Amended,  1879.]  When  witness  to  be  im- 
prisoned. -  If  the  person  subpoenaed  and  attend  in  tr  or 
brought  as  prescribed  in  the  last  section,  before  an  offi- 
cer or  other  person  or  a  body  refuses  without  reasonabh? 
cause  to  be  examined,  or  to  answer  a  legal  and  ])erti- 
nent  question,  or  to  produce  a  book  or  paper,  which  he 
was  directed  to  bring  by  the  terms  of  tne  subpo?na,  or 
to  subscribe  his  deposition  after  it  has  been  correctly 
reduced  to  writing,  the  person  issuing  the  subpoena,  if 
he  is  a  judge  of  a  court  of  record,  or  not  of  record,  may 
forthwith,  or  if  he  is  not,  then  any  judge  of  such  court 
may  upon  proof  by  aflSdavit  of  the  facts  by  warrant 
commit  the  offender  to  jail,  there  to  remain  until  ho 
submits  to  do  the  act  which  he  was  so  required  to  do 
or  is  discharged  according  to  law. 

1  Paige,  601 ;  People  r.  Dyckraan.  24  How. 
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§  857.  Contents  of  warrant  —  A  warrant  of  oommit- 
ment,  issued  as  prescribed  in  the  last  section,  moiit 
specify  particularly  the  cause  of  the  commitment ;  and« 
if  the  witness  is  committed  for  refusing  to  answer  a 
question,  the  question  most  be  inserted  in  the  warrant. 

JR.  S.  401,  J  48.  S'ej876. 

c^  868.  To  whom  directed  J  how  ezeouted.  —  A  war- 
rant to  apprehend  or  commit  a  person,  issued  as  pre- 
scribed in  this  title,  must  be  directed  to  the  sheriff  of 
the  county  where  the  person  is,  and  must  be  executed 
by  him,  in  the  same  manner,  as  a  similar  mandate,  is- 
sued, by  a  court  of  record,  in  an  action. 

Id.  402.  2  49.    See  {  U76. 

§  859.  Qualifioation   of  preceding    sections. — The 

foregoing  sections  of  this  title  do  not  apply  to  a  sub- 
poena issued  by  a  justice  of  the  peace  ;  or  to  a  witness 
subpoenaed  to  attend  a  court  held  by  a  justice  of  the 
peace  :  or  to  a  case  where  special  provision  is  otherwise 
made  by  law,  for  compelling  the  attendance  of  a  vrit 
ness. 

Id.  .200. 

§  860.  Witnees  exempt  from  arrest  —  A  person  dalr 
and  in  good  faith  subpoenaed  or  ordered  to  attend, 
for  the  purpose  of  being  examined,  in  a  case  where  his 
attendance  may  lawfully  be  enforced  by  attachment,  or 
by  commitment,  is  privileged  from  arrest  in  a  civil 
action  or  special  proceeding,  while  goin^  to,  remaining 
at,  and  returning  from,  the  place  where  ne  is  required 
to  attend. 

Id.,  i!>\.  Brett  v.  Brown,  13  Abb.  N.  S.  293;  Lamkln  v.  Slarkey,  7 
Uun,479:  Hardeobrook't  Case.  8  Abb.  416;  Seaverv.  Koblnson,  3  Duer, 
«32:  8  c.  12  N.  Y.  LeK.  Obs.  120;  Merrill  v.  George,  33  How.  331 :  PuUard 
V.  Union  Pacific  R.  R.  Oo^,?  Abb.  N.  S.  70:  Clark  v.  Grant.  2  Wend. 
257 :  Stewart  v.  Howard,  15  Barb.2«;  Cole  v.  McClellan,  4  Ulll.  M ;  Petrie  v. 
Fitzgerald,  1  Daly,  401 ;  Salhinger  v.  Adler,  2  Rob.  704 ;  Farmer  v.  Bob- 
bins, 47  How.  415. 

§  861.  When  to  be  discharged  from  arrest — The 
court,  from  which  a  subposna,  served  in  good  faith,  was 
issued,  or  by  which  an  order  was  made,  requiring  a  per- 
son to  attend,  for  the  purpose  of  being  examin^ ;  or  a 
judge  thereof,  upon  proof,  by  affidavit,  of  the  facts,  must 
make  an  order,  directing  the  discharge  of  a  witness  or 
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other  penon,  from  an  arrett  made  in  Tiolation  of  the  last 
■ectioD. 

SB.  S.  408.1  52.  amM.  Stewart  v.  Howard.  15  Barb.  27;  Korrls  v. 
Beach, IJohns.  394;  Sanford  v.  Ghaae.S  Cow. 381. 

g  862.*  By  whom  witness  may  be  discharged.  —  A 
justice  of  the  supreme  court,  in  any  part  of  the  State. 
or  a  county  judge,  or  a  judge  of  a  superior  city  court, 
vrithin  his  district,  has  the  like  authority  as  a  judge  of  the 
court,  to  make  an  order  for  a  discharge,  in  a  cane  speci- 
fied in  the  last  8ection.(l)  Upon  satisfactory  proof,  by 
affidavit,  of  the  facts,  he  must  also  make  an  order,  di- 
recting the  discliarge  of  a  person  arrested,  in  violation 
of  section  eight  hundred  and  sixty  of  this  act,  where  a 
subpoena,  served  in  good  faith  upon  the  person  arrested, 
was  issued  as  prescribed  in  section  eight  liuudred  aud 
fifty-four  of  this  act. (2) 

( Did.,  1 53.    (a)  New. 

^  863.  Arrest,  when  void ;  penalty.  —  An  arrest, 
made  contrary  to  the  foregoing  provisions  of  this  title, 
is  absolutely  void,  and  is  a  cx>ntempt  of  the  court,  if 
any,  from  which  the  subpoena  was  issued,  or  by  which 
tU^  witness  was  directed  to  attend.  An  action  may  be 
maintained,  by  the  person  arrested,  against  the  otiicer 
or  other  person  making  such  *  arrest,  in  which  .the 
plaintiff  is  entitled  to  recover  treble  damages.  A  sim- 
ilar action  may  also  be  maintained,  in  a  like  case,  by 
the  party  in  whose  behalf  the  witness  was  subpoenaed, 
or  the  order  procured,*to  recover  the  damages  sustained 
by  him,  in  consequence  of  the  arrest. 

Id.,  154. 

g  864.  [Amended,  1877.]  Sheriff  not  to  be  Uable  un- 
less affidavit  is  made.  —  But  a  sheriff  or  other  officer. 
or  person,  is  not  so  liable,  unless  the  person  claim ing 
an  exeniption  from  arrest,  makes,  if  required  by  the 
sheriff  or  officer,  an  affidavit,  Xo  the  effect  that  he  was 
legally  subpoBuaed  or  ordered  to  attend,  and  thai  lie  was 
not  so  subpoenaed  or  ordered  by  his  own  procuretnent, 
with  the  intent  of  avoiding  arrest.  In  nis  allidavit, 
he  must  specify  the  court  or  officer,  the  place  of  attend- 
ance, and  the  cause  in  which  he  was  so  subpceuaed  or 
osdered.    The  affidavit  may  be  taken  before  the  officer 

*  Tto  word  **  an**  omitted  by  an  error  In  encroeitiig. 

Digitized  by  VjOOQ  IC 


gjj  866-867.  SUBPCENA  DUCES  TBCUM.  SM 

arreating  liim,  and  exonerates  the  officer  from  liability 

for  not  making  the  arrest. 

SR.S.  402,1  M.amM. 

§  866.  Application  of  foregoing  provisions  to  Judg- 
ments.—  The  foregoing  provisions  of  this  title,  relating 
to  a  person  required,  by  an  order  of  a  court,  to  attend « 
apply,  where  such  an  attendance  to  required  by  the 
terms  of  a  judgment. 

New. 

§  866.  Records  not  to  be  romoved  by  virtue  of  sub- 
poena.—  The  record  of  a  conveyance  of  real  property, 
or  any  other  record,  or  document,  whereof  a  transcript 
duly  certified  may  by  law  be  read  in  evidence,  shall  not 
be  removed,  by  virtue  of  a  subpoona  duces  tecum,  from 
the  office  in  which  it  is  kept;  except  temporarily,  by  the 
clerk  having  it  in  custody,  to  a  term  or  sitting  of  the 
court  of  which  he  is  clerk  ;  or  by  the  officer,  having  it 
in  custody,  to  a  term  or  sitting  of  a  court,  or  a  trial  be- 
fore a  referee,  held  in  the  city  or  town  where  his  office 
is  situated.  Where  it  is  required  at  any  other  place,  it 
may  be  removed,  by  Order  of  the  supreme  court,  a  bu- 
perior  city  court,  or  a  county  court,  made  in  court,  and 
entered  in  the  minutes;  specifying  that  the  production 
of  the  original,  instead  of  a  transcript,  is  necessary. 

L.  1838,  ch.  139,  and  4  Sdm.  M9,  am*d. 

§  867.XAmended,  1879.]  Production,  etc.,  of  book  oT 
account. —  A  person  shall  not  be  compelled  to  produce, 
upon  a  trial  or  hearing,  a  book  of  account,  otherwise 
than  by  an  order  requiring  him  to  produce  it,  or  a  sub- 
poena duces  tecum.  Such  a  subpcena  must  be  served 
at  least  five  days  before  the  day  when  he  is  required 
to  attend.  At  any  time  after  service  of  such  a  sub- 
poena or  order,  the  witness  may  obtain,  upon  such  a 
notice  as  the  judge,  referee,  or  other  officer  prescribes, 
an  order  relieving  him  wholly  or  partly  from  the  ob- 
ligations imposed  upon  him  by  the  subpoena  or  the 
order  for  production,  upon  such  terms  as  justice  re- 
quires touching  the  inspection  of  the  book  or  any 
portion  thereof,  or  taking  a  copy  thereof  or  extracts 
therefrom,  or  otherwise.     An  order  may  be  made,   as 

f prescribed  in  this  section,  by  a  jud^o  of  the  court,  or 
n  a  special  proceeding  pending  out  of  court  before  an 
officer,  by  the  officer,  or,  in  either  case,  bv  a  referee 
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Bor^ippSnted  in  the  cause,  and  authorized  to  hear 
testimony.  A  justice  of  the  peace,  or  other  judge  of 
a  court  not  of  record,  may  make  such  an  order  in  an 
action  brought  in  hia  court,  at  any  time  after  the  com- 
mencemeDt  thereof. 

^868.  Books,  etc.,  of  corporation,  how  produced. 

—  The  production,  upon  a  trial,  of  a  book  or  paper,  be- 
long^ing  to  or  under  the  control  of  a  corporation,  may  be 
compelled,  in  like  manner  as  if  it  was  in  the  handi^,  or 
under  the  control,  of  a  natural  person.  For  that  pur- 
pose, a  subpoena  duces  tecum,  or  an  order,  made  as  pre- 
■cribed  in  the  last  section,  as  the  case  requires,  must  be 
dir»-cted  to  the  president,  or  other  head  of  the  corpora- 
Tiou,  or  to  the  officer  thereof,  in  whose  custody  the  book 
or  paper  is. 

See  Morgan  v.  Morgao.  10  Abb.  N.  S.  291 :  Bank  v.  HlUard.ft  C!ow.  163; 
Li  F&rge  v.  La  Farge,  6  Duer,  600;  a.  c,  14  How.  26. 

^  869.  When  personal  attendance  not  reqtured  by 
tabpcena  ducei  tecum.  —  In  a  case  specified  in  the  last 
■eaion,  or  where  a  subpnina  duces  tecum,  or  an  order, 
made  as  prescribed  in  section  866  or  section  867  of  tliis 
act,  requires  a  public  officer  to  attend,  and  bring  a  book 
or  paper  under  his  control,  the  subpoena  or  order  ia 
deemed  to  be  sufficiently  obeyed,  if  the  book  or  paper  is 
prodaced  by  a  subordinate  officer  or  employee  of  the 
corporation,  or  in  the  public  office,  who  possesses  the 
reqoiaite  knowledge  to  identify  it,  and  to  testify  re 
spectiog  the  purposes  for  which  it  is  used.  If  the  per- 
sonal attendance  of  a  particular  officer  of  the  corpora- 
tion or  public  officer  is  required,  a  subpoena,  without  b 
duces  tecum  clause,  must  also  be  served  upon  him. 


TITLE  III. 

BepontioTii, 

1.  PepoaUl0D8«  taken  and  to  be  uaod  wltblo  the  State. 

%,  DepoalUona.  taken   without  the  SUte,  for  om  within  tHti 

State. 
I.  Depoaltiona.  taken   within    the   SUte.  for  om  without  the 

State. 
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ARTICLE  FIRST. 

DEPOSITIONS,    TAKBN    AND    TO    BB    USBD  WITHIN   TBB 
STATE. 

Bbo.  870.  Deposition  ofa  party,  etc. 

871.  Deposition  of  a  witnem  not  a  party. 

872.  Application;  contents  of  afildaTlt. 

873.  Order  for  examination. 

874.  Punishment  for  disobeying  order. 
876.  Service  of  order,  etc, 

876.  Deposition  when  and  where  to  be  taken. 

879.  Deposition  by  consent. 

880.  Manner  of  taking  and  returning  deposition. 

881.  When  to  be  read  In  evidence. 

882.  Proof  of  witness's  inability  to  attend. 

883.  Effect  of  deposition. 

884.  Original  affldavits,  evidence. 
889.  Deposition  to  be  used  on  motion. 

886.  Where  witness  may  be  compelled  to  attend. 

g  870.  [Amended,  1878.]  Depositioxui  of  party,  atOb — 

The  deposition  of  a  party  to  aa  action  pending  in 
a  court  of  record  or  of  a  person  who  expects  to  be  a 
party  to  an  action  alx)ut  to  be  brought  in  such  a  court 
other  than  a  court  specified  in  subdivision  sixteenth, 
seventeenth,  eighteenth  or  nineteenth  of  section  two 
of  this  act  may  be  taken  at  liia  own  instance  or  at  the 
instance  of  an  adverse  party  or  of  a  co-plaintifiT  or  co- 
defendant  at  any  time  before  the  trial  as  prescribed 
in  this  article. 

See  Laws  187S.  ch .  299 ;  Co.  Proc,  pari  of  H  39f),  S9I ,  392  and  397 ,  People  w. 
Mut.  Gas-llKht  Co..  17  Alb.  L.  J.  71  Phoenix  r.  Dupuy.  2  Abb.  N.  C 
140;  Brandon  Mf.  Co. v.  Pettengill,  Id.  162. 

§  871.  [Amended,  1877.]  Deposition  of  a  witneia 
not  a  party.  —  The  deposition  of  a  person  not  a  party, 
whose  testimony  is  material  and  necessary  to  a  party 
to  an  action,  pending  in  a  court  of  record,  other  than  a 
court  specified  in  subdivision  sixteenth,  seventeenth, 
eighteenth  or  nineteenth  of  section  two. of  this  act,  or 
to  a  person  who  expects  to  be  a  party  to  an  action,  about 
to  be  brought  in  such  a  court,  by  a  person  other  than 
the  person  to  be  examined,  may  also  be  taken,  as  pre- 
scribed in  this  article. 


2  B.  8.  801,  portions  of  M  1,  2,  8S  and  34  (2  Bdm.  407,  414.  415). 
Suydam  v.  Suydam,  11  How.  619. 

>plication)  < 

to  take  a 
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§  872.  [Amended,   1879.]  Application)  contents  of 
affidavit. —  The  person  desiring  to  take  a  deposition, 
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as  prescribed  In  this  article,  may  present  to  a  jucl^e  of  the 
court  in  which  the  action  is  pending;  or.  If  It  Is  pending  in  the 
supreme  court,  to  a  county  judjice  :  or,  if  an  action  is  not  pend- 
ing, but  is  expected  to  be  broujclit,  to  a  judge  of  the  supreme 
court,  or  of  a  superior  citv  court,  or  to  a  oounty  judge  ;  an 
affi  iavit,  setting  forth  ns  follows  : 

1.  The  names  and  residences  of  all  the  parties  to  the  action, 
and  wliether  or  not  they  have  appeared;  and,  if  either  of  tii^-m 
has  appeared  by  attorney,  the  name,  and  tlie  residence  or  oflioe 
address  of  the  attorney  ;  or,  if  no  action  is  pending,  tlie  names 
ani  residences  of  the  expected  parties  thereto. 

2  If  an  action  is  pending,  the  nature  of  the  action,  and 
the  substance  of  the  judgment  demanded,  and,  if  the  applica- 
tion Ls  made  by  the  defendant  before  answer,  or  by  either  party 
after  answer,  the  nature  of  the  defense. (1; 

3.  If  no  action  is  pending,  the  nature  of  the  controversy 
which  is  expected  to  be  the  subject  thereof.  (2) 

4.  The  name  and  residence  of  the  person  to  be  examined,  and 
that  th?  testimony  of  such  person  is  material  and  necessary  for 
the  party  making  such  application,  or  the  prosecution  or  de- 
fence of  such  action,  and,  at  thb  option  of  the  applicant,  the 

glace  where  he  is  sojourning,  or  where  he  regularly  transacts 
usiness. 

5.  If  an  action  Is  i>ending,  that  the  person  to  be  examined  Is 
about  t^  depart  from  the  State; (3)  or  that  he  is  so  sick  or  in- 
flrm.(4)  as  to  afford  reasonable  ground  to  believe  that  he  will 
not  be  able  to  attend  the  trial ;  or  that  any  other  special  cir- 
cumstances exist,  which  render  it  proper  that  he  should  be 
examintMl  as  prescribed  in  this  article.  But  this  subdivision 
does  not  apply  to  a  case,  where  the  person  to  be  examined  is  a 
party  to  the  action. 

6.  If  no  action  Ls  nendlng,  that  the  person  expected  to  be  the 
adverse  partv  is  of  full  age,  and  a  resident  of  tiie  State,  or 
sojourn uig  within  the  Stato  ;  or  that  he  has  an  office  within  the 
State,  where  he  regularly  transacts  business  in  pei-son,  specify- 
ing the  place,  and.  If  it  Is  in  a  city,  the  street  and  street  num- 
ber, or  other  designation  of  the  particular  localitjr ;  or,  if  two 
or  more  persons  are  expected  to  be  adverse  parties,  that  each 
Is  of  full  age,  and  so  resident  or  sojourning,  or  has  such  an 
office ;  also  the  circumstances  which  render  it  necessary  for  the 
protection  of  the  applicant's  rights,  that  the  witness  s  testimony 
should  be  perpetuated. 

7.  [Amended,  1880.1  Anr  other  fact  necessary  to  show  that  the 
case  comes  within  one  of  the  last  two  sections,  and  if  the  party 
sought  to  be  examined  Is  a  corporation,  the  affidavit  shall  state 
the  name  of  the  officers  or  directors  thereof,  or  any  of  them 
whose  testimr>ny  Is  necessary  and  material,  or  the  books  and 
papers  as  to  the  contents  of  which  an  examination  or  inspection 
IS  desired,  and  the  order  to  be  made  in  respect  thereto  shall  di- 
rect the  examination  of  such  persons  and  the  production  of  such 
books  and  papers. 

Taken  from  2  R.  8. 391.  H  2  and  34  :  except  siibd.  5.  6  and  part  of  subd. 
7,  which  ar»?  new.  Glenney  r.  Stedwell.  61  N.  Y.  120:  Lang  v.  Brown, 
6  Hun,  2M ;  Greene  v.  Herder,  30  How.  210 :  Sheldon  v.  Wood,  2  Bosw .  267. 
(1 )  Matter  ot  Bryan,  3  Abb.  N.  C.  289.  ("2)  Ludewltf  t'.Parlser,4  Abb.  N.  C. 
246;  M  How,  498;  Beach  v.  Mayor.  4  Abb.  N.  C.  2.»;  U  Hun,  79,  rev'j?,  3 
Abb.  N.  C.  US'  Danham  v.  las.  Co.,  44  N.  Y.  Supr.  387 ;  6  Ilow.  210 ;  6 

•  See  ante,  p.  iil.        Digitized  by  GoOqIc 
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Abb.  N.  G.  70.  (3)  Baker  v.  Stevens,  10  Abb.  N.  S.  I :  Greer  v.  Allen,  1 
Hun,  432;  Durant  v.  Abcndroth,  1  Law  Bulletin,  3 ;  Robertson  o.  Rassel 
20  Hun,  243:  Walters  v.  Bushwlck,  etc..8  Week.  Dig.  290.  (4)  Hoyt  t 
Brisbln.  1  Wend.  27;  Chapin  r.  Thompson,  16  Hun,  53;  W'eahelm  t 
Page.  10  Week.  DUf. ».  (3)  Ludewig  v.  Parlser,  A  Abb.  N.  C.  246 ;  M  IIov 
498;  Robertson  v.  RuswII.  20  Hun,  2l3;  Corbettr.  DeComeau,  44  N.  \ 
Supr.  306;  Tennel  v.  Photo  Plate  C?o..  1  Law  BullPtIn,  38;  Groer  t 
Allen,  15  Hun.  342;  Simmons  v  Hudson,  4  Abb.  N.  0.247  n;  Smyth  t 
McGovern,  7  Week.  Dlj?.  480:  Batheson  t>.  Sanford,  45  N.  Y.  Supr.  123 
(6)  Ouyon  r.  Lewis,  7  Wend.  26.  (7)  Jackson  v.  Perkins,  2  Wend.  30e 
Clark  V.  Dibble,  16  Id. 602. 

§873.  [Amended,  1879.1  Order  for  examination. - 

The  judge  to  whom  such  an  afflaaTit  is  presented,  miLst  grant  & 
order  for  the  examination,  if  an  action  is  pending ;  if  no  actio 
is  pending,  he  must  grant  it,  if  there  is  reasonable  ground  to  Ix 
lieve  that  an  action  will  be  brought  as  stat^  in  the  affidavit,  an 
that  the  application  is  made  in  good  faith  to  preser\-e  the  ea 
pected  testimony  ;  othen^ise  he  must  dismiss  the  appllcatioi: 
vVhere  the  person  to  be  examined  is  a  pai-ty  to  a  pending  action 
or  is  expected  to  be  a  party  to  an  action  to  be  brought,  the  orde 
may,  in  the  discretion  of  tho  judge,  designate  and  limit  the  par 
ticular  matters  as  to  which  ho  shall  be  examined.  Tho  orde 
must  require  the  party  or  person  to  be  examined  to  appear  he. 
fore  the  judge,  or,  except  where  the  person  to  be  examine<l  Is  i 
party  to  a  pending  action,  or  is  expected  to  be  a  party  to  an  octioi 
to  be  brought,  before  a  referee  named  In  the  order,  for  tho  pur 

Sose  of  taking  the  examination,  at  a  time  and  place  therein  speci 
ed.  The  order  must  also  direct  the  time  of  service  of  a  copj 
thereof ;  which  must  be  made  witliin  the  State,  not  more  thai 
twenty,  nor  less  than  Ave  days,  before  the  time  fixed  for  tho  ex 
amination,  unless  special  circumstances,  making  a  different  timi 
of  service  necessary,  are  shown  in  the  affidavit,  and  that  fact  ii 
recited  In  the  order.* 

Taken  tronx  2  R.  S.  391,  {  3.  ami  the  last  clanse  of  J  31.  Thanle  r.  RItter 
13  .Vbl).  N.  S.  439;  Todd  v.  I^amb-ien,  41  How.  23f»:  8.  c.  10  Abb.  N.  S. 
389 ;  Jackson  r.  Perkins,  2  Wend.  30S;  Raney  v.  Weed,  1  Barb.  221. 

g  874.  [Amended,  1877.]  Punishment  for  disobey* 
ing  order.  —  If  the  party  or  person  so  served  fails  tc 
obey  the  order,  his  attendance  may  be  compelled,  and  he  may  b« 
punished  in  like  manner,  and  the  proceedings  thereon  are  the 
same,  as  if  he  failed  to  obey  a  subpcena,  issued  from  the  court, 
in  which  the  action  is  pending  ;  or,  if  no  action  is  pending,  from 
the  court  of  which  the  judge  is  a  member. 

Id.,  2  10.  GuiiKhe  r.  Larochc.  14  How.  4M;  Van  RenMelaer  v.  Tubb», 
31  id.  1V3;  Woo<ls  V.  De  Figanlero,  16  Abb.  159. 

§  876.  [Amended.  1879.]  Service  of  order,  etc.  — A 

copy  of  the  order,  and  of  the  affidavit  upon  which  it  was  granted, 
must  be  served  upon  the  attorney  for  each  party  to  the  action,  in 
like  manner  as  a  paper  in  the  action  ;  or,  if  a  paKy  has  not  ap* 
peared  in  the  action,  they  must  be  served  upon  him,  as  directed 
by  the  order.  If  no  action  is  pending,  they  must  be  personally 
served  upon  each  of  the  persons,  named  therein  as  expected 
adverse  parties. 
New.    Plnmmer  v.  Belden,  8  Hnn,  4M. 

See  ante,  p.  ill. 
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^  876.  [Amendedy  I87SM  Bxamination  of  advene 
party. — Upon  proof,  by  affidavit,  that  service  of  a  copj 

of  the  order  and  of  the  affl<lavU  haa  been  duly  made,  as  directed  in  the 
order,  the  Judge  orthe  referee  must  pmce***!  to  tnke  the  deposition  of 
the  wttneM,  at  the  time  and  place  speciiied  in  the  order,  lie  ntav, 
from  time  to  time,  at^ourn  the  examination  to  another  day.  jtml  tt.  an- 
other place,  within  the  same  county.  Sectionn  rij^ljt  hundred  mid  ilfty- 
rix,  eight  hundre«land  fltty-seven  and  elKhl  hundred  and  iiny-elgiji  of 
this  act  apply  to  the  examination  of  a  puny  or  a  person  expected  to  t>e 
ao  advcriie  party,  talcen  an  pret»cr1bed  iu  IhN  article. 

2  R.  S.  y*2,  (  5.  and  id.  39V,  S .%.  McDonaUI  r.  Oarrison.  18  How.  249 ; 
a.  c.  9  Abb.  M;  Todd  v.  LamlMien,  41  How.  230;  s.  c,  lU  Abb.  N.  S. 
3K}:  Mud«c  r.  Giiberl,  43  Uow.  :2i9. 

§  877.  [Repealed,  1877.1 
§  878.  [Repealed.  1877.J 

§  879.  I>eposition  by  consent.  —  The  parties  to  an 
action  may  stipulate.  In  writing,  that  the  depoeition  of  a  com- 
petent witness,  to  be  used  therein,  may  be  taken  before  a  judge 
or  referee,  at  a  time  and  place  specified  in  the  stipulation,  eillu^r 
orally,  or  ui>on  interrogatories,  to  be  agreed  upon  in  like  man- 
ner. The  Witney  may  be  subpoenaed  to  attend  the  examina- 
tion, as  upon  a  trial;  and  the  judge  or  referee  may  talce  hia 
deposition,  as  if  an  order  had  been  made  by  tiie  court,  directing 
it  to  bH  so  talcen. 
L.  Ui7.  cb.  2M,  H  78  and  79.  am'd. 

§  880.  [Amended,  1879.]  Rules  for  examination  of 
party  or  expected  party.  Manner  of  taking  and  re- 
toming  depositions.  Refdsal  of  persons  examined  to 
aus'wrer. —  The  examination  of  a  party,  or  an  expected 
party,  is  subiect  to  the  same  rules  as  If  he  was  examined  upon 
the  trial.  The  judge  or  referee,  upon  every  other  examination 
talcen  as  prescribed  in  this  article,  must  insert  therein  every 
answer  or  declaration  of  the  person  examined,  wiiich  either 
party  requires  to  t>e  inserted.!  1)  The  deposition,  when  compIete<l, 
must  be  carefully  read  to  and  subscribed  by  the  person  exam- 
ined ;  must  be  certified  by  the  judge  or  referee  takirig  it  ;  and, 
within  ten  days  thereafter,  must  be  filed  in  the  umee  of  the 
derk  ;(2>  or,  if  no  action  is  pending,  in  the  office  of  the  clerk  of 
the  county  in  which  it  was  talcen  ;  together  with  the  stipiiln- 
tion  or  order,  under  which  it  was  taken;  the  affidavit  uix)n  which 
tiie  order  was  granted  ;  and  proof  of  the  service  of  a  copy  of  the 
order  and  of  the  affidavit.  If,  upon  an  examination  l)efore  a 
referee,  the  person  examined  reruses  to  answer  any  question, 
the  referee  must  report  the  fact  to  the  court  or  judge,  who 
most  determine  whether  the  question  is  relevant,  and  whether 
the  witness  is  bound  to  answer  it,  * 

2  R.  8.  392. »«,  and  part  of  >5  (2  BIni.  408) :  and  id.  399,  {  37  (2  F/Ira. 
415).  (1)  McDoDald  v.  Qaniaon,  18  How.  249;  a.  c,  9  Abb.  at.  {"i)  Bur- 
deUv.  Burden.  1  Ihier,  fiSr,  a.  c.,  11  N.  Y.  Leg.  Obs.  Ie9;  Bank  of  8ilvor 
Greek  v.  Browning.  16  Abb.  272. 

I  881.  When  to  be  read  in  evidenoe.  —  The  depo- 
sition, or  a  certified  copy  thereof,  may  be  read  in  evi- 
dence by  either  party,  at  the  trial  of,  or  upon  the  aasess- 

•See ante,  p.m. 
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ment  of  damages,  by  writ  of  iaquirj,  or  upon  a  refer- 
ence, or  otherwise,  in,  the  action  specified  in  the  original 
affidavit  or  stipulation ;  or  any  other  action,  thereafN^r 
brought,  between  the  same  parties,  or  between  anj 
parties  claiming  under  them,  or  either  of  them  ;  or,  if 
no  action  is  pending,  an  action,  thereafter  brought, 
between  the  persons  named  in  the  original  affidavit  as 
expected  parties,  or  between  persons  claiming  under 
them  or  either  of  them. 

2  R.  S.  892,  part  of  f  7.  and  Id.  399.  part  of  {  39. 

§  882.  Proof  of  witness's  inability  to  attend.  —  Bat 
such  a  deposition,  except  that  of  a  party,  taken  at  the 
instance  of  an  adverse  party,  or  a  deposition  taken  in 
pursuance  of  a  stipulation,  as  prescribed  in  this  article, 
shall  not  be  so  read  in  evidence,  until  it  has  been  satis- 
factorily proved,  that  the  witness  is  dead,  or  is  unable 
personally  to  attend,  by  reason  of  his  insanity,  stckneBs, 
or  other  infirmity ;  or  that  he  has  been  and  la  absent 
from  the  State,  so  that  his  attendance  could  not,  with 
reasonable  diligence,  be  compelled  by  subpoena.   " 

The  remainder  of  Id.,  M  7  and  39.  Johnston  v.  Bash,  57  N.  T.  683; 
Carman  v.  Kellv,  5  Hun.  2S3;  McArthur  v.  Sonle.  id.  63;  Sheldon  «. 
Wood.  2  BoHw.  267 ;  McArthur  o.  Soule.  5  Hun,  63;  Nlxoa  v.  Palmer,  10 
Barb.  175:  3  HUl,  295:  Carrnan  v.  Kelly,  a  Han,  283:  Gardner  v.  Bennett, 
38  8upr.  Ct.  (6  J.  AS.)  197:  Guyon  v.  Lewis,  7  Wend.  29;  Clark  v.  Wb- 
ble.  \ti  Id.  6<>3:  Jackson  v.  Rice,  3  Id.  lt<0;  Fnr  v.  Bennett.  1  Abb.  2^;  a. 
c.l  Duer,  247;  Brouner  v.  Frauenthal,  37  N.  Y.  166;  Donnell  o.  W^alab, 
6  Bosw.  621;  s.  C..33  N.  Y.  43;  Roberts  v.  Carter.  38  Barb.  463;  t.  c,  17 
How.  524. 

§  883.  Bffeot  of  deposition.  —  A  deposition,  so  read 
in  evidence,  has  the  same  effect,  and  no  other,  as  the 
oral  testimony  of  the  witness  would  have ;  and  an  ob- 
jection to  the  competency  or  credibility  of  the  witness  ; 
or  to  the  relevancy  or  substantial  competency  of  A  ques- 
tion put  to  him,  or  of  an  answer  given  by  him ;  may  be 
made,  as  if  the  witness  was  then  personally  examined, 
and  without  being  noted  upon  the  deposition. 

Id.,  H  9  and  40,  am'd.  See  VUmar  «.  Schall,  61  N.  Y.  364;  Sturm  v. 
Atlantic  Mut.  L.  Ins.  Co., 63  id.  77;  Jordan  •.  Jordan.  3  T.  ft  a  369: 
Barry  v.  Oalvln,  37  How.  310. 

J  884.  Original  affidavits,  evidence.  —  The  original 
affidavits,  filed  with  such  a  deposition,  or  certified  copies 
thereof,  are  presumptive  evidence  of  the  facts  therein 
contained,  to  show  a  compliance  with  the  provisions  of 
this  article. 


Id..  1 38. 
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§  885.  [Amended,  1877.]  Deposition  to  be  used  on 
motion.  —  Where  a  party  intends  to  make  or  oppose  a 
motion  in  a  court  of  record,  otlier  than  a  court  specified 
in  subdivision  sixteen,  seventeen,  eighteen  or  nineteen 
of  section  two  of  this  act,  and  it  is  necessary  for  him  to 
have  tiie  affidavit  or  deposition  of  a  person,  not  a  party, 
to  use  upon  the  motion,  the  court,  or  a  judge  authorized 
to  make  an  order  in  the  cause,  may,  in  its  or  liis  discre- 
tion, make  an  order  appointing  a  referee  to  take  tlie 
deposition  of  that  person.    The  order  must  be  founded 
upon  proof,  by  affidavit,  that  the  applicant  intends  to 
make  tlie  motion,  or  that  notice  of  a  motion  lias  been 
given,  which  the  applicant  intends  to  oppo:«e.(l)    The 
affidavit  must  specify  the  nature  of  the  motion,  and 
must  show  that  the  affidavit  or  deposition  is  necessary 
thereon,(2)  and  that  such  persou  has  refused  to  make 
an  affidavit  of  the  facts  which  the  applicant  verily  be- 
lieves are  within  his  knowledge,(3)     The  order  may  be 
made  upon  or  without  notice.  (4)    The  person  to  be  ex- 
amined may  be  subpconaed,  and  compelled  to  attend,  as 
npon  the  trial.     The  deposition,  when  taken,  must  be 
delivered  to  the  attorney  for  the  party  who  procured 
the  order,  unless  the  order  provides  for  a  different  dis- 
position thereof. 

anbdtunte  for  Co.  Proc.  {  Ml.  subd.  7.  King  v,  UlK^ton,  98  N.  T. 
883 :  ftlodes  r.  Banker.  7  Rob.  131 :  Clark  v.  Brooks,  26  How.  254 ;  Erie  R. 
&.  Co.  V.  CharoplAin.  3.'^  id.  74;  Dmichr  v.  Mtllpr,  16  Abb.  N.  S.  100. 
(1)  Moseti  r.  Banker.  7  Rob.  131.  (2)  Fisk  e.  Chicago  R.  R.  Co.,  3  Abb. 
n.  S.  430:  Mose^  r.  Baoker.  7  Rob.  131.  (3)  Rogers  r.  Durant.  2  T.  ft  0. 
«».  (4)  Brooks  v.  Schultsc,  b  Kob.  6M;  3  Abb.  N.  S.  124. 

I  886.  Where  witness  may  be  compelled  to  attend. 
— Where  a  person  to  be  examined,  as  prescribed  in  this 
article,  is  a  resident  of  the  State,  he  shall  hot  be  re- 
quired to  attend  in  any  county,  other  than  that  in  which 
he  resides,  or  where  he  has  an  office  for  the  regular 
transaction  of  business,  in  person.  VVliere  he  is  not  a 
resident,  he  shall  not  be  required  to  attend  in  any  other 
county,  than  tiiat  wherein  he  is  served  with  a  subpcena, 
unless,  for  special  reasons,  stated  in  the  affidavit,  the 
Older  otherwise  directs. 

Go.  Proc.,  1 391,  last  clause,  with  amendmentt.  Todd  v.  Lambdeo,  41 
Bov.  »•:  a.  o.,  10  Abb.  N.  8. 888. 
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ARTICLE  SECOND. 

DSPOSITIONS,    TAKBN    WITHOUT   THE    8TATB,   FOB    USB 
WITHIN  THE  STATE. 

810.  887,  888.  When  oommlwlon  to  Issue,  etc. 

889.  How  and  upon  what  terms  granted. 

890.  Order  niado  by  Judge. 

891.  Interrogatories:  how  settled. 

892.  Id.;  to  be  annexed;  directions  for  retnm. 

803.  Conipii&ilon  to  examine  wholly  or  partly  upon  oral  queattoiM. 

894.  When  open  commission  may  Issue,  or  depositions  may  be 

taken. 

895.  Lost  two  secllonji  not  applicable  to  Infanta,  etc.,  or  forel^A 

countries. 

896.  Notice  of  examination  upon  oral  qaMtlons. 

897.  Open  commission. 

89S.  Order  directing  ileposltions  to  be  taken. 

899.  Before  whom  depositions  may  be  taken;  notice  of  taklajr. 

9(10.  How  depositions  taken. 

901.  Commission  or  order  to  teke  depositions;  how  executed  and 

returned. 

902.  Certlttcttte  of  execution. 
90R.  Cerilttcate,  a  sutnclent  return. 


904.  Return  by  agent. 

905.  If  agent  Is  »lclv  or  aeaa. 
908,  907.  Fllln}?  deposition,  etc. ,  so  returned. 


908.  Oommlsslon,  etc ,  by  consent. 

Jhekept;.  

910.  When  deposition  may  be  suppressed. 


909.  Where  reiuni  to  he  kept;  parties  may  Inspect  It,  etc 


911.  Deposition,  etc. ,  evidence. 

912.  When  Interrogatories  and  deposition  may  be  In  a  forelcB 

language. 
918.  Letters  rogatory. 

§  887.  [Amended,  1879.]     Where  commimrion  to 

issue.  —  In  a  case  specified  in  the  next  section,  where 

it  appears,  by   affidavit,  on  the  application  of  either 

party,  that  tlio  testimony  of  one  or  more  witnesses,  not 

within  tlie  Siate,(l)i3  material  to  the  applicant ;  acoui- 

miasion   may  bo    issued,  to  one   or   more    competent 

persons,   named  th»?rein;  {2)  authorizing  them,  or  any 

one  of  them,  to   examine   the    witness   or    witnesses 

named  therein,   under  oath,  upon  the   interrogatories 

annexed  to   tlie  commission  ;  to   take   and   certify  the 

deposition   of    each  witness  ;  and   to    return  the  same, 

and  the  commission,  according  to  the  directions  given 

in  or   with  the  commission.     The   applicant,  or   any 

other  party  tothe  action,  may  be  thus  examined. 

From  L.  I8ft2,  ch.  37A,  {  1,  amM.  Seymour's  Bx*rs  v.  Strong,  19  Wend. 
98;  Wood  v.  Howard,  18  Id.  647  ;  Warner  v.  Harvey,  9  Id.  444 ;  Rogers  v. 
RoRors,  7  id.  513;  Vandervoort  r.  Columbian  Ins.  Co..  3  Johns.  Caa.  137; 
Ablonr.  Barbey,  1  N.  Y.  Leg.  Obs.  164;  Ring  v.  Mott.  2  Sandf.  683; 
Bank  of  Commerce  v.  Michael,  I  Id.  687;  Franklin  v.  United  Ins.  Co.,  ] 
Johns. Cas.68:  ld.2B5:  Fisher  «. Dale,  17  Id. 342;  Odlvene  v. Hills.  1  Wend. 
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flS.  (1)  Pooler  V.  Maples,  1  Wend.  65.  (H)  Anonrmons,  59  K.  T.  StS. 
ijaltch  V.  Atl.  Mu.  Im.  Co.,  4  Daly,  119;  Froade  v.  Kroade,  3  T.  A  a 
79:  «.  c,  1  Hun, 76. 

§  883.  Thesamo. —  Sack  a  commission  may  be  iasaed, 
in  either  of  the  following  cas«.<i : 

1.  Where  a  party  to  an  action,  brought  in  a  court  of 
record,  is  in  default  for  want  of  an  appearance  or  plead- 
ing, and  the  testimony  is  required  upon  the  assessment 
of  damages,  by  a  writ  of  Inquiry,  or  upon  a  reference ; 
or  otherwise,  to  enable  the  court  to  render  the  proper 
final  judgment. 

2.  Where  final  judgment  has  been  rendered  against 
the  adverse  party,  in  an  action  brought  in  a  court  of 
record  ;  and  the  testimony  is  required,  in  order  to  carry 
the  judgment  into  effect. 

8.  Where  an  appeal  from  a  final  judgment,  rendered 
in  the  supreme  court,  a  superior  city  court,  the  marine 
court  of  the  city  of  New-i ork,  or  a  county  court,  or  a 
motion  for  a  new  trial  in  either  of  tliose  courts,  is  pend- 
ing ;  and  the  testimony  will  be  material  and  necessary 
to  the  applicant,  in  the  prosecution  or  defence  of  the 
action,  if  a  new  trial  is  granted.(l) 

4.  VVhere  the  application  is  made  before  the  joinder 
of  issue,  in  an  action  brought  in  either  of  the  courts, 
specified  in  the  last  subdivision  ;  and  there  is  reason  to 
apprehend,  that  before  issue  is  joined,  and  an  applica- 
tion for  a  commission  can  thereafter  be  made,  the  wit- 
ness will  die,  or  become  unable  to  give  his  testimony, 
or  remove,  so  that  his  testimony  cannot  be  taken.  (2) 

5.  Where  an  issue  of  fact  has  beeu  joined,  in  an  ac- 
tion pending  in  a  court  of  record,  and  the  testimony  is 
material  to  the  applicant,  in  the  prosecution  or  defence 
thereof  .(8) 

rromL.  lM3,ch.  37ft.)  1  (4  Sdm.  C*m,  (1)  HnperseMcs  McColl  v. 
Sun  Muu  Ins.  Ins.  Co.,50N.  Y.  .r.2.  {"i)  An<m.,2Ciii.  iV.*.  (3)  Tread- 
w«U r.  Pomeroy. 2 T.  AC.  470. 

§  889.  How  and  upon  what  terms  granted.  —  In  a 
case  specified  in  subdivision  third  of  the  hist  section,  if 
the  appeal  has  been  taken  to  another  court,  tlie  applica- 
tion must  be  made  to  the  court  in  which  the  judgment 
was  rendered  ;  add  an  order,  directing  the  commission 
io  be  issued,  maybe  granted  or  refused, in  the  discre- 
tion of  that  court:  In  a  case  specified  ip  either  of  the 
other  subdivisions  of  that  section,  the  application  may 
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be  made  to  the  court,  or  a  jadge  thereof,  or,  in  the  sa- 
preme  court,  to  the  county  judge  of  the  county,  where 
the  action  is  triable ;  and  it  must  be  granted,  upon  sat- 
isfactory proof  of  the  facts  authorizing  it,  unless  the 
court  or  judge  has  reason  to  believe,  that  the  application 
is  not  made  in  good  faith,  or  unless  an  order  for  an  open 
commission,  or  for  taking  depositions,  is  made  as  pre> 
scribed  in  this  article.  Notice  of  the  application  must 
be  given  to  the  adverse  party,  unless  he  is  in  default 
for  want  of  an  appearance.  Upon  granting  the  order, 
the  court  or  judge  may,  in  any  case,  impose  such  terms 
as  justice  requires. 

FromL.  1862,  cb.  875,11.  and  2  R.  8.  393.  H  H  and  12.  with  amend- 
ments. See,  also,  L.  1847.  ch.  470,  |  lA  (4  Edm.  5S3) ;  I>oini8  ».  Froach,  ft 
UlII.  493:  Allen  v.  Gibbs,  12  Wend.  202;  Edwin  r.  Voorhles.  »  Barb.  127: 
Allen  o.  Uendree,  6  Cow.  400;  Hncklej  v.  Patrick.  2  Johns.  478;  Mygati 
V.  Qarriaon,  18  Abb.  2y2,  note;  Brown  «.  Seys,  2  Bow.  276. 

§  890,  Order  made  by  Judge.—  Where  the  order  is 
made  by  a  judge,  out  of  court,  it  must  be  entered  in  the 
office  of  the  clerk.  It  shall  be  granted,  only  in  a  case, 
where  the  court  would  grant  it,  and  upon  the  same 
terms  :  and  it  is  subject  to  the  control  of  the  court. 

Rathbun  «.  InteraoU,  84  N.  T.  Supr.  211 ;  Goodyear  «.  Vosbaivli,  41 
How.  421. 

^  891.  Interrogatories;  how  settled.  —  Unless  the  in- 
terrogatories, to  be  annexed  to  the  commission,  are  set- 
tled by  consent  of  the  parties,  they  must  be  settled,  upon 
notice,  by  a  judge  of  the  court,  or,  in  the  supreme 
court,  by  the  county  judge  of  the  county,  where  the  ac- 
tion is  triable,  as  prescribed  in  the  general  rules  of 
practice. 

Id.,  I  14.  asam'd  by  L.  I^.\  rh.  420.  Commercial  Bank  «.  Union 
Bank,  U  N.  Y.  203;  Etlwln  v.  Voorhees,  26  Barb.  127 ;  Gope  v.  Sibley,  12  Id. 
A21.  See  McDonald  v.  Gurrlson.  2  Pltlt.  510;  s.  c.  9  Abb.  178;  BlaiacieU  r. 
Raymond,  Id.,  note;  Hazlewood  v.  Hemlnway, 3  T.  A  G.  787. 

§  892.  Id. ;  to  be  annexed ;  directions  for  return.  — 

The  interrogatories,  when  settled,  must  be  annexed  to  the 
commission.  Either  party  must  be  allowed  to  insert 
therein  any  question,  pertinent  to  the  issue,  which  he 
proposes.  Unless  the  parties  stipulate  in  writing,  or 
the  order  granting  the  commission  prescribes,  how  it 
shall  be  returned,  the  judge  must  indorse,  upon  the 
commission,  the  proper  direction  for  that  purpose.(l) 
Unless  the  court  or  judge  thinks  proper  to  direct  it  to 
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be  retarned  by  &n  agent,  it  must  be  returned  through 
the  postoffice.(2.) 

1  B.S.3B3,|  Ift.  with  amendments.  (1)  Crawford  v.Loper,  2ft  Barb.  452; 
Bichardmn  r.  Gere, 21  Wend.  146;  Herojr  v.  Kerr. 21  How.  421 ;  Flem- 
Ins  V.  Hollenback,  7  Barb.  271.  (9)  Goodyear  v.  Toeburgh,  41  How.  421. 

§  893.  [Amended,  1877.]  Oonumssion  to  examine 
wholly  or  partly  npon  oral  questions.  —  Where  an 
issue  of  fact,  joined  in  an  action,  is  pending  in  the  su- 
preme court,  a  superior  city  court,  the  marine  court  of 
the  city  of  New- York,  or  a  county  court,  the  parties  may 
stipulate,  in  writing,  or  the  court  to  which,  or  the  judge 
to  whom  an  application  for  a  commission  is  made,  may, 
in  its  or  his  discretion,  direct,  in  the  order,  that  a  com- 
mission issue  without  written  interrogatories,  and  that 
the  depositions  be  taken  upon  oral  questions  ;  or  that  a 
oommisBion  issue,  to  take  the  deposition  of  one  or  more 
witnesses,  designated  in  the  order,  partly  upon  oral 
questions  and  partly  upon  written  interrogatories,  or  to 
take  the  deposition  of  one  or  more  witnesses,  desig- 
nated in  the  order,  upon  oral  questions,  and  one  or  more 
witnesses,  designated  in  the  order,  upon  written  inter- 
logatories. 

Mew.  SeeDeshonv.  PackwooJ.  Ifl  Abb.  273;  Clayton  v.  Tarrlngton, 
U.  273;  AndenoD  v.  West,  9  Abb.  >i.  S.  2U9. 

g  894i  When  open  oonunission  may  issue,  or  depo- 
sitions may  be  taken.  —  Where  an  issue  of  fact,  joined 
in  an  action,  is  pending  in  either  of  the  courts  8])ecified 
in  the  last  section,  the  parties  may  stipulate,  in  writing, 
or  the  court,  or  a  judge  thereof,  or,  in  the  supreme 
court,  the  county  judge  of  the  county  where  the  action 
is  triable,  may,  in  its  or  his  discretion,  upon  the  appli- 
cation of  either  party,  and  upon  satisfactory  proof,  by 
affidavit,  that  one  or  more  witnesses,  not  within  the 
State,  are  material  and  necessary  in  the  prosecution  or 
defence  of  the  action,  make  an  order,  upon  such  terms 
aa  it  or  he  deems  proper,  directing  that  an  open  com- 
mission  issue,  or  that  depositions  he  taken,  as  prescribed 
in  the  following  sections  of  this  article. 
Hew. 

§  895.  [Amended,  1879.]  Depositions  where  ad- 
Twse  party  is  an  infant  or  oonunitteeb —  The  last  two 
sections  are  not  applicable,  where  the  adverse  party  is 
an  infant,  or  the  committee  of  a  person  judicially  de- 
dar^  to  be  incapable  of  managing  his  affairs,  by  reason 
of  lunacy,  idiocy,  or  liabitual  drunkenness ;  or  where 
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the  teBtimoDj  is  to  be  taken  elsewhere  thau   in  the 
United  States  or  in  Canada.     Nor  can  the  applicant  be 
examined  in  his  own  behalf,  as    prescribed  in  those 
sections,  except  by  consent  of  the  parties. 
New. 

§  896.  Notice  of  examination  upon  oral  qneftiona. — 

Where  a  commission  is  issued,  to  take  testimony  with- 
out written  interrogatories,  as  prescribed  in  section  893 
or  section  894  of  this  act,  notice  of  the  time  and  place 
of  the  examination  of  a  witness,  by  virtue  thereof, 
naming  the  witness,  must  be  served  as  prescribed  in 
section  899  of  this  act. 
New.    See  1 899,  post. 

^  897.  Open  commission. — An  open  commission  must 
be  directed  to  one  or  more  persons,  named  therein,  and 
must  authorize  them,  or  any  one  of  them,  to  examine 
any  witness  who  may  be  produced  by  either  party,  on 
or  before  a  day  specified  therein,  upon  oral  questions  to 
be  put  to  the  witness,  when  he  is  produced ;  to  take 
and  certify  the  deposition  of  each  witness  so  examined; 
and  to  return  the  same,  and  the  commission,  immedi- 
ately after  the  expiration  of  the  time  limited  for  the 
production  of  witnesses,  according  to  the  directions, 
given  in  or  with  the  commission. 

New. 

^  898.  Order  directing  depositions  to  betaken. — An 
order,  directing  that  depositions  be  taken,,  must  specify 
the  time  within  which  they  must  be  taken,  and  the 
manner  in  which  they  must  be  returned.  It  may  also 
contain  such  additional  directions,  not  Id  consistent  with 
the  next  section,  with  respect  to  the  time  and  manner 
of  giving  notice,  as  the  court  or  judge  deems  proper. 
The  order  must  be  entered  in  the  clerk's  office  ;  and  a 
certified  copy  thereof  must  be  annexed  to  each  deposit 
tion,  or  set  of  depositions,  returned  as  prescribed  in  the 
following  sections  of  this  article. 

From  L.  1S53,  ch.  387, 1 4,  am*d. 

g  899.  Before  whom  depositions  may  be  taken  \  no- 
tice of  taking.  —  A  deposition  may  be  taken,  pursuant 
to  such  an  order,  before  a  person  mutually  agreed  upon 
by  the  parties,  or  a  chancellor,  or  a  judge  of  a  court  of 
record,  or  the  mayor  or  other  chief  magistrate  of  a  city, 
or  a  justice  of  the  peace  of  the  state  or  territory,  where 
the  witness  is ;  who  is  not  counsel  or  attorney  for  either 
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partj,  and  would  not  be  disqnalified,  hj  reason  of  affin- 
ity or  consangninitj  to  a  party,  or  interest  iu  the  event, 
from  servinff  aa  a  jaror  upon  the  trial  of  the  action, 
within  the  State.(l)  Written  notice  of  tl^e  time  and 
place  of  taking  a  deposition,  specifying  the  name  of  the 
iritn#»8s,  and  the  person  before  whom  it  will  be  taken, 
must  be  served  by  the  party,  at  whojfe  instance  it  is 
taken,  upon  the  attorney  for  the  adverse  party. (2)  The 
time  for  serving  such  a  notice  must  be,  at  least,  five 
judicial  days  before  the  deposition  is  taken ;  and  one 
judicial  day,  in  addition,  for  each  fifty  miles,  by  the 
usual  route  of  travel,  between  the  residence  of  the  at- 
torney for  the  adverse  party,  and  the  place  where  the 
deposition  is  to  be  taken. 

L.  l«3,  ch.  887.  part  of*  4,  and  i  ft.  MuM.  (1)  fl«e  Anon..  69  N.  Y.  318. 
(2)  Jflckmn  V.  Kent,  7  Gow.  fl8. 

g  900.  How  depositions  taken.  —  Upon  the  examina- 
tion of  a  witness,  without  written  interrogatories,  by 
virtue  of  a  commission,  or  of  an  order  to  take  deposi- 
tions, the  c/>mmi.ssioner,or  the  person  before  whom  the 
deposition  is  taken,  must  take  down,  or  cause  to  be 
taken  down,  as  prescribed  in  the  next  section,  the  sub- 
stance of  the  witness's  testimony ;  unless  he  is  directed, 
in  the  commission  or  the  order,  or  required  by  the  per- 
son appearing  for  either  party,  to  insert  in  the  deposi- 
tion any  or  all  of  the  queptions  or  answers,  word  for 
word.  Unless  the  commission  or  order  otlierwise  di- 
rects, the  person,  appearing  for  either  party,  may  ask 
any  question,  which  lie  deems  proper,  and  the  wiiuess's 
answer  must  be  taken  accordingly,  the  objections  thereto 
being  reserved,  without  being  specified  at  the  time  of 
examination.  A  copy  of  this  section  must  be  annexed 
to  each  commission  to  take  testimony  without  written 
interrogatories,  and  to  each  certified  copy  of  an  order  to 
take  a  deposition. 

Hew.  S«e  Goodyear  «.  Voabnnrta.  41  How.  421 :  Gates  «.  Beecher,  90 
K.  T. MS;  Clayton  v.  Tarrtngton,  16  Abb.  'Ii\  n.;  ILill  v.  Barton,  25  Barb. 
J74. 

g  901.  Oqmmlflsion  or  order  to  take  depositions;  how 
ezeonted  and  returned.  —  The  person,  to  whom  a  com- 
mission is  directed,  or  before  whom  a  depotfition  is 
taken,  unless  otherwise  expressly  directed  in  the  com« 
mission,  or  in  the  order  for  taking  the  depositions,  must 
execute  the  commission,  or  the  order,  as  follows : 
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1.  He  must  publicly  administer,  to  each  witness  ex- 
amined, an  oatn  or  affirmation  to  testify  tlie  truth,  the 
whole  truth,  and  nothing  but  the  truth,  as  to  the  mat- 
ters respecting  which  the  witness  is  to  be  examiaed.(l) 

2.  He  must  reduce  the  examination  of  each  witness 
to  writing,  or  cause  it  to  be  reduced  to  writing,  by  a 
disinterested  person.  After  it  has  been  carefully  read, 
to  or  by  the  witness,  it  must  be  subscribed  by  the  wit- 
ness.(2) 

8.  if  an  exhibit  is  produced  and  proved,  the  exhibit, 
or,  if  the  witness,  or  other  person  having  it  in  his  cus- 
tody, does  not  surrender  it,  a  copy  thereof,  must  be  an- 
nexed to  the  deposition  to  which  it  relates,  subscribed 
by  the  witness  proving  it,  and  numl>ered  or  otherwise 
identified,  in  writing  thereupon,  by  the  commissioner, 
or  person  taking  the  deposition,  who  must  subscribe  his 
name  thereto.(31) 

4.  The  commissioner,  or  person  taking  the  deposition, 
must  subscribe  his  name  to  each  half  sheet  of  the  de- 
position; he  must  annex  all  the  depositions  and  exhib- 
its to  the  commission,  or  to  a  certified  copy  of  the  order 
for  taking  tlie  deposition,  with  the  certificate  specified 
in  the  next  section  ;  and  he  iQUst  close  them  up  under 
his  seal,  and  address  the  packet  to  the  clerk  of  the  court, 
at  his  official  residence.(4) 

5.  If  there  is  a  direction,  on  the  commission,  or  in  the 
order,  to  return  tlie  same  through  the  post-office,  he 
must  immediately  deposit  the  packet,  so  addressed,  in 
the  post-office,  and  pay  the  postage  thereon.(5) 

6.  If  there  is  a  direction  on  the  commission,  or  in  the 
order,  to  return  the  same  by  an  agent  of  the  party,  at 
wiiose  instance  it  was  issued  or  granted,  the  packet  so 
addressed  must  be  delivered  to  the  ageut.(6) 

7.  Where  a  commission  is  directed  to  two  or  more 
persons,  one  or  more  of  them  may  execute  it,  as  pre- 
scribed in  this  and  the  next  8ection.(7) 

A  copy  of  this  and  of  the  next  section  must  be  an- 
nexed to  eacli  commission,  or  order  to  take  depositions, 
authorized  by  this  article  (8) 

3  B.  S.  3M.  1 16.  and  L.  1803.  ch.  3S7  J2  6. 7  and  8.  (1)  HaU  v.  Bartoo, 
»  Barb.  374;  Ilalleran  v.  Field.  23  \Vend.  38;  Lincoln  v.  Battelle.  « Id. 
47ft:  Williams  V.  KIdrldge,  1  HIIL  349 ;  Whitner  v.  Wyncoop.  4  Abb.  370 : 
BalllH  V.  Cochran.  3  John^.  417;  Bolte  r.  Van  Rooten,  4  td.  130;  Ooodyear 
9.  Vosbunth,  41  How.  421.  («)  BalllH  v.  Cochran,  3  John*.  417.  (9i 
Brumioklll  r.  James.  11  N.  T.  301 ;  HaU  v.  Barton, 2ft  Barb.  277.  (4)  Bur- 
rlU  V.  Watertown  Bank  and  L.  Co..  ftl  Id.  10ft ;  Fleming  v.  UollanlMfek,  7  M. 
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274:  Penden  «.  Goon,  »N.  T.  134:  Brown  r.  3outhworth.9  Pal.  851. 
I«eetch  o.  Atlantic  Mat.  Ins.  Oo.,4  Dttiy,  618;  Jackson  v.  Shepherd, 6 
Cow.  4t4.  (5)  Goodyear  v.  Yoaburgh,  it  How  421;  Ual't'ian  v.  Field, 
23  Wpiid.  40:  Hall  v.  Barton,  ^^  Barb.  ZH;  BrnnnskUt  v.  James.  11  N. 
T.  2i»i.  (tt)  Dwinellv.  Rowland.  1  Abb.  87.  (7)  Leetch  v.  Atlantic 
Muc.  Ins.  Co.,  4  Daly,  518.  (8)  Hall  v.  Barton,  25  Barb.  274  ;  WlUiamt 
V.  JSldrtdge,  1  Hill,  249. 

g  902.  Oertificate  of  execuUoii.  —  The  coDiluissioner 
or  other  person,  before  whom  one  or  more  depositions 
are  taken,  mast  subscribe,  and  annex  to  each  deposition, 
a  certificate,  substantially  in  the  following  form,  the 
blanks  being  properly  filled  up : 
**  State  "  (or  "  territory  '*)  "  of  " )  „«  . 

•'  County  "  (or  "  parish  ")  "  of .      "  f  ^- " 

•*I,  ,  do  certify  that  ,  the  witness,  personally 
appeared  before  me  on  the  day  of  ,  at  o'clock 
in  the  noon,  at  the  ,  in  the  state  "  (or  '*  ter- 
ritory ")  "  of  ,  and  after  being  sworn  "  (or  "  atflrmed," 
as  the  case  may  be),  "  to  testify  the  truth,  the  whole 
truth,  and  nothing  but  the  truth, did  depose  to  the  mat- 
ters contained  in  the  foregoing  deposition,  and  did,  in 
my  presence,  subscribe  the  same,  and  indorse  the  ex- 
hibits annexed  thereto.  And  I  farther  certify  that  I 
have  subscribed  my  name  to  each  half -sheet  thereof, 
and  to  each  exhibit.  And  I  further  certify  that 
appeared  in  behalf  of  the  ,  and  that  appeared  in 
behalf  of  the 

rromL.  lAaa,ch.887.|7. 

g  903.  Oertificate,  a  sufficient  return.  —  The  certifi- 
cate, specified  in  the  last  section,  ia  a  sufficient  return 
to  a  commission. 

New.    Goodyear  «.  Votbargta,  41  How.  421. 

§  904.  Return  by  agent  —  If  the  packet,  specified  in 
section  901  of  this  act,  is  deliyered  to  an  agent,  he  must 
deliver  it  to  the  clerk,  to  whom  it  is  addressed,  or  to  a 
jadge  of  the  court,  either  of  whom  must  receive  and 
open  it,  upon  the  agent  making  affidavit,  that  he  re- 
ceived it  from  the  hands  of  the  commissioner,  or  the  per- 
son who  took  the  deposition,  and  that  it  has  not  been 
opened  or  altered,  since  he  so  received  it. 

SB.  &  aM,  117.  Dwinelle  «.  Howlmd,  1  Abb.  87;  Goodyear  o.  Yoe- 
bargh,  41  How.  421. 

g  906.  U  agent  la  aiok  or  dead.  — If  the  agent  ii 
tod,  or,  fsmn  aickneso  or  other  casualty,  ia  unable  to 
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deliver  tlie  packet  personallj,  as  prescribed  in  the  lavt 
section,  it  must  be  received,  by  the  clerk  or  judge,  from, 
the  hands  of  any  other  person,  upon  the  latter  making 
an  affidavit,  that  he  received  it  from  the  agent ;  that  tha 
agent  is  dead,  or  otherwise  unable  to  deliver  it ;  that  it 
has  not  been  opened  or  altered  since  he  received  it ;  and 
that  lie  believes  that  it  has  not  been  opened  or  altered, 
since  it  cume  from  the  hands  of  the  commissioner,  or 
the  person  who  took  the  deposition. 

2  B.  S.  394.  {  16. 

g  906.  Filing  deposition,  etc,  so  returned.  —  The 

clerk  or  judge,  who  receives  and  opens  the  packet,  as 
prescribed  in  the  last  two  sections,  must  indorse  there- 
upon, and  sign,  a  note  of  the  time  of  the  receipt  and 
opening  thereof,  and  immediately  file  it  in  the  office  of 
the  clerk  ;  together  with  the  affidavit  of  the  person,  who 
delivered  it  to  him. 
Id.,M9,amM. 

§  907.  The  same. —  If  the  packet  is  transmitted 
through  the  post-office,  the  clerk,  to  whom  it  is  ad- 
dressed, must  receive  it  from  the  post-office,  open  it, 
indorse  thereupon,  and  sign,  a  like  note  of  the  time  of 
the  receipt  and  opening  thereof,  and  immediately  file  it 
in  his  office. 

Id. ,  1 20 ;  2  R.  S.  394, 1 2U.  Whltnej  v.  Wyncoop,  4  Abb.  S70 ;  Hall  r. 
Barton,  25  Barb.  274. 

§  908.  Commission,  etc,  by  oonsent.  —  A  commis- 
sion may  insue,  or  an  order  to  take  depositions  may  be 
made,  by  consent,  in  a  case  where  either  may  be  directed 
by  the  court  or  a  judge,  as  prescribed  in  this  article. 
On  filing  a  stipulation  to  that  efi'ect,  signed  by  the  at- 
torneys for  the  parties,  the  clerk  must  enter  an  order 
accordingly  ;  and  thereupon  the  attorney  for  the  party, 
procuring  the  order,  may  insert  in  the  commission,  or 
indorse  upon  or  annex  to  it,  or  the  order,  the  necessary 
directions  for  the  execution  and  return  thereof,  accord- 
ing to  the  stipulation. 

Id.,  I  21.  remodelled.  WlllUuna  v.  Adrldge,.!  HllL  U»;  Ooodjear  r. 
Yosbargb.  41  How.  421. 

§  909.  Where  return  to  be  kept ;  parties  may  in- 
spect it,  etc  —  A  oommiaaion,  or  copy  of  an  order  to 
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take  depoflitioDS.  with  the  certificates,  retarns,  deposi 
Uons,  and  exhibits  thereto  annexed,  mast  remain  on  file 
ia  the  office  of  the  clerk,  unless  otherwise  provided  "by 
the  stipulation  of  the  parties,  or  unless  the  court,  by  a 
special  order,  directs  them  to  be  filed  in  the  office  of 
another  clerk.  Thejr  are  always  open  to  the  inspection 
of  the  parties,  either  of  whom  is  entitled  to  a  copy  of 
them,  or  of  any  part  thereof,  on  payment  of  the  fees  al* 
lowed  by  law. 

SB.B.aM,|22. 

(^  910.  When  depooition  may  be  Buppressed.  — 
Wbere  it  appears,  by  affidavit,  that  a  deposition  has 
been  improperly  or  irregularly  taken  or  returned ;  or 
that  the  personal  attendance  of  the  witness,  upon  the 
trial,  could  have  been  procured,  with  due  diligence,  by 
a  subfKBna ;  or  that  the  attorney  for  either  party  has 
practiced  any  fraud,  or  unfair  or  overreaching  conduct, 
to  the  prejudice  of  the  adverse  party,  in  the  course  of 
the  proceedings  ;  an  order,  for  the  suppression  of  the 
deposition,  may  be  made  by  the  court,  upon  the  appli- 
cation of  the  party  aggrieved,  upon  notice  to  the  ad- 
verse party. 

Ju  1S53,  cb.  387.  f  14,  amM.  Creamer  v.  Jackson,  -I  Abb.  413.  See  Un- 
dertilll  V.  Tao  Cortlandt,  2  Johoa.  Oh.  339 ;  Qatea  v.  Beecher.  3  T.  A  G. 
4M;  Vllmar  v.  Schall,  86  N.  T.  Sapr.  87;  Goodyear  v.  Vo»burgh,41 
How.  421. 

^  911.  Deposition,  etc.,  evidence.  —  A  deposition, 
taken  and  returned  as  prescribed  in  this  article,  or  an 
exemplified  copy  thereof,  if  the  original  is  filed  in  an- 
other county,  may,  unless  it  is  suppressed  as  prescribed 
in  the  last  section,  be  read  in  evidence  by  either  party. 
It  has  the  same  effect,  and  no  other,  as  the  oral  testi- 
mony of  the  witness  would  have ;  and  an  objection  to 
the  competency  or  credibility  of  the  witness,  or  to  the 
relevancy,  or  substantial  competency,  of  a  question  put 
to  him,  or  of  an  answer  given  by  him,  may  be  made,  as 
if  the  witness  was  then  personally  examined,  and  with- 
out being  noted  upon  the  deposition. 

Id.,  I  13,  and  2  B.  S.  396.  }  23,  with  amendmenta.  Morae  v, 
Clo7«8, 11  Barb.  100;  Cope  v.  Bible/,  13  Id.  521;  Fleming  v.  Hollenback. 
71<L  271;  Ptaentzv.  Baldwin.  14  Wend.  68;  Faaaln  v.  Hubbard,  66  N.  Y. 
466;  Hawklnav.  Mac7,6T.  A  a  602;  a.  c,  3  Hud, 668;  Helnemann  v. 
Ueard,  Id.  324;  a.  c.  4  T.  Jk  C.  666. 

§  912.  When  interrogatories  and  deposition  may  be 
in  a  forwlgp  Umgnage.  —  Upon  an  appUcation,  made  in 
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the  supreme  court,  a  superior  city  court,  the  marine 
court  of  tlie  city  of  New-York,  or  a  county  court,  for 
a  commission  to  be  issued  to  a  foreign  country,  if 
it  satisfactorily  appears,  by  affidavit,  tbat  the  wit- 
ness does  not  understand  the  Englisli  language,  the 
order  for  the  commission  may,  in  the  discretion  of  the 
court  or  judge,  direct  that  written  interrogatories  an- 
nexed thereto,  by  Way  of  direct  and  cross-examination, 
be  framed  in  the  English  language,  and  also  in  a  for- 
eign language  ;  that  only  the  interrogatories  framed  in 
the  foreign  language  be  put  to  the  witneBS ;  and  that 
his  answers  be  taken,  and  the  certificates  be  made  oat, 
in  the  pame  language.  Where  such  an  order  is  made, 
it  must  provide  for  the  payment,  by  the  applicant,  to 
the  adverse  party,  of  a  reasonable  sum,  fixed  therein, 
for  the  expense  of  procuring  the  interrogatories,  in  his 
behalf,  to  be  translated.  The  judge,  who  settles  the 
interrogatories,  must  settle  them  in  the  foreign  lan- 
guage, and  in  the  English  language  ;  and,  for  that  pur- 
pose, he  may  call  in  the  assistance  of  one  or  more  ex- 
perts, whose  compensation  must  be  fixed  by  the  judge, 
and  paid  by  the  applicant.  When  the  deposition  is- 
read  in  evidence,  it,  and  the  interrogatories,  must  be  in 
terpreted  into  the  English  language,  as  if  the  witness, 
being  unable  to  speak  the  English  language,  was  per- 
sonally present  and  testifying. 
New.    See  Leetch  v.  Atlantic  Mut.  t.  Ins.  Co. ,  4  Daly,  618. 

§  913.  Letters  rogatory.  —  Letters  rogatory  may  be 
issued  from  eitlier  of  the  courts  specified  in  the  last 
section,  in  its  discretion,  in  a  case  where  a  commission 
may  bo  issued,  as  pre.scribed  in  this  article,  upon  satis 
factory  proof,  by  affidavit,  that  there  is  good  reason  to 
believe,  that  the  ends  of  justice  will  be  better  promoted 
thereby,  than  by  the  issuing  of  a  commission  ;  notwith- 
standing that  a  commission  can  be  executed,  in  tho 
country  to  which  they  are  sent.  Letters  rogatory  can 
be  issued  only  to  examine  one  or  more  witnesses,  upon 
written  interrogatories,  annexed  thereto ;  which  must 
be  framed  and  settled,  and  the  depositions  must  be  re- 
turned, as  prescribed  in  this  article,  with  respect  to  the 
interrogatories  annexed  to  a  commission,  and  the  depo- 
sitions taken  thereunder. 

Now.    See  Froude  v.  Froude.  1  Hun,  76;  Anon.,M  N.  T.  3U; 
t>.  Public  Adin*r.  3  Bradf.  Iftl. 
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ARTICLE  THIRD. 

13EPOSITIONB,  TAKEN  WITHIN  THB  BTATB,  FOR  UBB  WITH- 
OUT THK  8TATS. 

81c.  914.  In  what  cases  deposition  lUAy  be  taken. 
916.  Subpoena  to  witness. 

916.  Contents  of  snbpoBoa. 

917.  Subpoena,  when  no  commlsston  Is  issued. 

918.  Justice  of  the  peace  may  Hobpcena  witness. 

919.  Taking  and  return  of  dtipositlon. 
VJO.  Penalty  for  not  appearing. 

§914.  In  what  cases  deposiUoii  may  be  taken.  —  A 
partj  to  an  action,  suit,  or  special  proceeding,  civil  or 
criminal,  pending  iu  a  court  without  the  State,  either  in 
the  United  States,  or  in  a  foreign  country,  may  obtain, 
in  the  manner  prescribed  in  this  article,  the  teBtimony 
of  a  witness  within  the  State,  to  be  used  in  the  action, 
sait,  or  special  proceeding. 

2  R.  S.  a07,  i  29  (2  Bdm.  414).  as  amM  by  L.  1867,  oh.  68. 1 1  (7  Edm.  52). 
Bdrldge  r.  Chapman,  13  Abb.  68. 

§  916.  Sabpcana  to  witnesa.r— Where  a  commission  to 
take  testimony,  within  the  State,  has  been  issaed  from 
the  conrt,  in  whicli  the  action,  suit,  or  special  proceed- 
ing is  pending ;  or  where  a  notice  has  been  given,  or 
any  other  proceeding  has  been  taken,  for  the  purpotse  of 
taking  the  testimony,  within  the  State,  pursuant  to  the 
laws  of  the  state  or  country,  wherein  the  court  id  loca- 
ted, or  pursuant  to  the  laws  of  the  United  States,  if  it  is 
a  court  of  the  United  States ;  the  commission,  notice,  or 
other  paper,  authorizing  the  testimony  to  be  taken,  may 
be  presented,  in  behalf  of  the  party  desiring  to  obtain 
it,  to  a  justice  of  the  supreme  court,  or  a  county  judge, 
with  proof,  by  affidavit,  that  the  testimony  of  the  wit- 
ness is  material  to  the  party.  The  jndg4  must  there- 
upon issue  a  subposna  to  the  witness,  commanding  him 
to  appear  before  the  commissioner,  named  in  the  com- 
mission; or  before  a  commissioner,  within  the  State, 
for  the  state,  territory,  or  foreign  country,  in  which  the 
notice  was  given,  or  the  proceeding  taken  ;  or  before 
the  officer  designated  in  the  commission,  notice,  or  other 
paper,  by  his  title  of  office;  at  a  time  and  place  speci- 
fied in  the  subpoena,  to  testify  in  the  action,  suit,  or 
special  proceeding. 

Id.  9M,  130,  and  part  of  }  31.  as  am*d  by  L.  1^67,  ch.  68. 8  1  C7  Bdm. 
at),  am*d. 
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g  916.  Oontents  of  riI^kbiul  —  The  place,  where  the 
witness  is  commanded  to  attend,  mast  be  within  the 
oountjr  in  which  he  resides  or  sojourns ;  or,  if  it  is  in 
another  county,  not  more  than  forty  miles  distant  from ' 
his  residence,  or  the  place  of  his  sojourn. 

S  R.  S.  396,  remainder  of  {  SI,  as  am*d  by  L.  18S7,  eta.  68. 1 1. 

S  917.  [Amended,  1877.]  Subpoena,  when  no  oom- 
musion  is  issued.  —  Wliere  an  action,  suit,  or  special 
proceeding  is  pending  in  a  court  of  another  state,  or  of 
a  territory,  or  of  the  United  States,  and  proof  is  made, 
by  affidavit,  to  the  satisfaction  of  a  justice  of  the  su- 
preme court,  or  a  county  judge,  as  follows: 

1.  That  a  person,  residing  or  sojourning  within  the 
State,  is  a  material  witness  for  either  party. 

2.  That  a  commission,  to  take  the  testimony  of  the 
witnesfl,  has  not  been  issued. 

8.  That,  according  to  the  course  and  practice  of  the 
court,  in  which  the  action,  suit,  or  special  proceedings  is 
pending,  the  deposition  of  a  witness,  taken  as  the  one 
applied  for  is  required  to  be  taken,  is  authorized  to  be 
received  in  evidence  on  the  trial  or  hearing. 

The  judge  must  issue  a  subpoena,  commanding  the 
witness  to  appear  before  him,  at  a  sped  tied  time,  and  at 
a  place  within  the  county  in  which  the  witness  resides 
or  sojourns,  to  testify  in  the  action,  suit,  or  special  pro- 
ceeding. 
Id.,  i  32,  remodelled. 

§  918.  [Amended,  1877.]  Justice  of  the  peace  may 
subpoena  witness.  —  Where  proof  is  made,  by  affidavit 
or  otherwise,  to  the  satisfaction  of  a  justice  of  the 
peace : 

1.  That  a  civil  action,  suit,  or  special  proceeding  is 
pending  in  a  court  of  another  state,  or  of  a  territory,  or 
of  the  United  States. 

2.  That  a  person,  residing  or  sojourning  in  the  town 
or  city,  in  which  the  justice  resides,  is  a  material  wit- 
neas  for  either  party. 

8.  That,  according  to  the  practice  of  the  court,  in 
which  the  action,  suit,  or  special  proceeding  is  pending, 
the  deposition  of  a  witness,  taken  as  the  one  applied  for 
is  required  to  be  taken,  is  authorized  to  be  received  in 
evidence  on  the  trial  or  hearing. 

The  justice  must  issue  a  subpcena,  commanding  the 
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witneos  to  appear  before  him,  at  a  spedfled  time,  and  at 
a  place  within  the  to¥ni  or  dtj,  in  whioh  the  witneaa 
leaides  or  aojoarns,  to  testify  in  the  action,  Boit,  or 
special  proceeding. 
L.  ini,  dft.  m.  1 1  (4  Sdm.  637),  aniM. 

J,  919.  Taking  and  return  of  dapoiitlonr— The  officer, 
ore  whom  a  witneea  appears,  in  a  case  specified  in 
this  article,  most  take  down  his  testimony  in  writing ; 
and  mast  certify  and  transmit  it  to  the  court,  in  whioh 
the  action,  s  ait,  or  spedal  proceeding  is  pending,  as  the 
practice  of  that  court  requires. 
Id.,|9;amM. 

S  920.  Penalty  for  not  appearing.  — A  person,  who 
fails  to  appear,  at  the  time  and  place  specified  in  a  sub- 
pcsna,  issaed  as  prescribed  in  tlds  article,  and  duly 
serred  upon  him;  or  to  testify;  or  to  subscribe  to  his 
deposition,  when  correctly  taken  down ;  is  liable  to  the 
penalties,  which  would  be  incurred  in  a  like  case,  if  he 
was  subposnaed  to  attend  the  trial  of  an  action  in  a  jus- 
tice's court ;  and,  for  that  purpose,  the  officer,  before 
whom  he  is  required  to  appear,  possesses  all  the  powers 
of  a  Justice  of  the  peace  upon  a  triaL 
L.18U,oh.  191,|8,im*d. 


TITLE  IV. 

Doeumentary  &ndence, 

Amanm  L  BoMonentarr  evidence,  as  a  sribstltate  fbr  ond  taeUmony. 

h  t'^i  ^i'^  dooameDt,  executed  or  remalnlnff  within  the  Bute. 

t.  Frpof  of  a  docoment,  remaining  In  a  court  or  poUlo  office  of 

tte^Unlted  SUtee,  or  executed  or  remaining  without  the 

ABTICLB  FIRST. 

OOODlOnVTAHT  BTIDRNGB,  AS  A  SUBin'iTWB  fOB  OBAIi 
TBSTDCONT. 


til.  Certain  oflldal  oartlflcaU 
fS2.  Oertlflcate,  etc,  on  file,  c 
9SS.  NoUr7*8  certtflcate,  OTld 
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Sbo.  921.  Notary's  protest  and  memorantlum  ;  when  eTldeace. 
yii5.  I'root  of  presentment,  etc. ,  of  foreign  bllli. 

926.  Affidavit  of  printer,  etc. ,  evidence. 

927.  LI.;  of  service  of  notice. 

928.  Marriage  certificate,  evidence. 

929.  Book  of  foreign  corporation  ;  when  evidence. 
93>X  When  a  copy  thereof  Is  evidence. 

931.   How  copy  to  be  vorifled. 

§    921.    Certain    official    certificates,    evidence. — 

Where  the  officer,  to  whom  Uie  leg^al  custody  of  a  pa- 
per belongs,  certifies,  undei  I;*.h  hand  and  official  seal, 
that  he  has  made  diligent  examination,  in  his  office,  for 
the  paper,  and  that  it  cannot  be  found,  the  certificate  is 
presumptive  evidence  of  the  facts  so  certified,  as  if  the 
officer  personal  1}'  testified  to  the  same. 

2  R.  S.  M2,  {12  (2  Edra.  573).    Teall  v.  Van  Wyck,  10  Barb.  376:  Caj- 

lerr.  Sanford.Sld.  229. 

^  922.  Certificate,  etc.,  on  file,  evidence.  —  Where  a 
public  officer  is  required  or  authorized,  by  special  pro- 
vision of  law,  to  make  a  certificate  or  an  affidavit,  touch- 
ing an  act  performed  by  him,  or  to  a  fact  ascertained  by 
him,  in  the  course  of  his  official  duty  ;  and  to  file  or  d©- 
poHii  it  in  a  public  office  of  the  State  ;  the  certificate  or 
affidavit,  so  filed  or  deposited,  or  an  exemplified  copy 
thereof,  is  presumptive  evidence  of  the  facts  therein  al- 
leged, except  where  the  eflfect  thereof  is  declared  or 
regulated,  by  special  provision  of  law. 

Substitute  for  snndry  like  pro  visions.  Board  of  M''ater  Com'rs  f.  Lan- 
8lnK,4.'>N.  Y.  lyj  People  r.  McGulre,  4  T.  AC.  63JS;a.  c.  2  Hun,  269, 
affirmed,  fiO  N.  Y.  640;  People  r.  Thatcher.  »  Id.  525:  GUlis  r.  Space, 
63  Barb.  177;  Rlcei'.  Davis,  7  Luns.  31)3;  Blsnell  i\  Curapbell.  M  N.  Y. 
353.  See  Krickson  r.  Smith.  3d  How.  4M;  Boanl  of  Abater  Tom^ra  v 
LansliiR,  45  N.  Y.  19:  Rpjrers  v.  Jackson,  19  Wend,  3j*3i  McKnlght  n. 
Lewis,  .%  Barb.  681;  Thnrman  »•.  Duneron,  24  Id.  87;  Hatcher  v.  Rocli» 
eleuu,  18  N.  Y.  86:  Sheldon  r.  Str.-ker,  42  Barb.  2tM;  s.  c.  27  Ifow.  3iJ7, 
and  other  caaes. 

§  923.  [Amended,  1877.]  Notary*s  certificate,  evi- 
dence. —  The  certificate  of  a  notary  public  of  the  State, 
under  liis  hand  and  seal  of  office,  of  the  presentment  by 
him,  for  acceptance  or  payment,  or  of  the  protest,  for 
non-acceptance  or  non-payment,  of  a  promissory  note  or 
bill  of  exchange,  or  of  the  service  of  notice  thereof  on  a 
party  to  the  note  or  bill  •  specifying  the  mode  of  giving 
the  notice,  the  reputed  place  of  residence  of  the  party 
to  whom  it  was  given,  and  the  ix>st-office  nearest 
thereto  ;(1)  is  presumptive  evidence  of  the  facta  certi- 
fied, unless  the  party,  against  whom  it  1b  offered,  has 
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served  upon  th«*  adverse  party,  with  his  pleading,  or 
vritUin  ten  days  after  joinder  of  an  issue  oi  fact,  an  orig- 
laal  affidaTitX2)  to  the  effect,  that  he  has  not  receiyed 
notice  of  non-acceptance,  or  of  non-payment  of  the  note 
or  bill.  A  verified  answer  is  not  sufficient  as  an  affida- 
vit, within  the  meaning  of  this  section.  (3) 

L.  l^T).  ch.  271,  i  8  (4  Bdm.  619).  Union  Bank  of  Rochester  v.  Qroe- 
ory,  4*'.  Barb.  98;  Gawtry  v.  Doane.  43  Id.  148:  Furnlsa  v.  Holland.  1 
Ztlm.  471;  HcKnfsht  r.  Lewis,  5  Barb.  681 «  Otsego  County  Bank  v. 
Warren,  IS  Id.  290;  Halliday  r.  Martinet.  20  Johna.  168;  Butler  v.  Wright, 
2  Wend.  369;  6  Id.  284;  Hart  v.  Wilson,  3  Id,  &13;  Nichols  v.  Uoldsmlth. 
7  Id.  160;  Barker «.  Caaiitdy,  16  Barb.  177;  Plerson  v,  Boyd,  2  Duer,33; 
Herkimer  Oonnty  Bank  «.  Cox,  21  Wend.  119;  Dutchess  County  Bank  ». 
rbl>ot«on,  5  Den.  110;  Klrtland  v.  Wanser,  2  Duer,  278 ;  Bank  of  Ilocb- 
etterr.  Gray.  2  Hill.  237 :  Roas  v.  Bedell,  S  Duer,  462;  Dunn  v.  Devlin,  2 
Daly.  122;  Halllday  v.  ttcDougall,  20  Wend.  81:  Bank  of  Vergennes  v. 
Cameruu,  7  Barb.  143;  Cayuga  County  Bank  v.  HuQt,2  Hill.  63i ;  Do  Wolf 
V.  Hurray,  2  Sandf.  166;  Onondaga  County  Bank  v.  Bates,  3  Hill,  6»* 
Waniick  v.  Crane,  4  Dento.460;  llunt  v.  Maybe6.7  N.  ¥.266:  Cole  t. 
Jessub,  lOld.  96;  10  How.  915;  and  9  Barb.  399:  Burbank  v.  Beach.  15 
Id.  326;  Young  V.  Oailett,  6  Duer,  4S7 ;  Bank  of  Commonwealth  r.  Mud- 

Stt.44  N.  T.  914;  45  Barb.  663;  Oenet  v.  Lawyer.  61  id.  211 ;  Olcott  v. 
9ffa  IL  B.  Oo.^  M.  Y.  947.  (l)Treadwell  v.  Hoffman,  5  Daly.  207; 
Bellv.  Lent,  24  wend.  230;  Bogers  v.  Jackson,  19  Id.  383;  Ketchum  v. 
Barber,  4  fiDU,  224:  Seneca  County  Bank  v.  Neoss,  9  Den.  329;  3  N.  Y. 
442;  Tread  well  v.  Hoffknan,  9  Daly,  207.  (S^)  Plerson  v.  Boyd,  2  Duer,  33: 
Union  Bank  of  Boctaester  v.  Gregory,  46  Barb.  99 ;  Barker  «.  Chsstdy,  U 
id.  in.  (3)  Arnold  V.  Bock  River  B.  B.  Co., 9  Duer,  207;  Lansing  v. 
Ooley.  13  Abb.  372;  Oawtry  v.  Doane.  91  N.  Y.  84;  48  Barb.  148;  Seneca 
Coanty  Bank  v,  Neass,  9  Den.  329;  3  N.  Y.  442;  Young  v.  Catlett,  6  Duer, 
437. 

§  924.  Notary's  protest  and  memorandum  $  when  evi- 
dmoe,  —  In  case  of  the  death  or  insanity  of  a  notary  pub- 
lic of  the  State,  or  of  his  absence  or  removal,  so  that  his 
personal  attendance,  or  his  testimony,  cannot  be  pro- 
cored,  in  any  mode  prescribed  by  law,  his  original  pro- 
teat,  under  his  hand  and  official  seal,  the  genuineness 
thereof  being  first  duly  proved,  is  presumptive  evidence 
of  a  demand  of  acceptance,  or  of  payment,  therein 
stated  ;  and  a  note  or  memorandum,  personally  made  or 
signed  by  him,  at  the  foot  of  a  protest,  or  in  a  regular 
register  of  official  acts,  kept  by  htm,  is  presumptive 
evidence  that  a  notice  of  non-acceptance  or  non-payment 
was  sent  or  delivered,  at  the  time,  and  in  the  manner, 
stated  in  the  note  or  memorandum. 

2R.  S.  283-384,  H_48  and  47(2  Edm.  294),  consolidated.  Brewster  v. 
Doana,  2  Hill,  987 ;  BuUer  v.  Wright,  2  Wend.  369. 

§  925.  Proof  of  presentment,  etc.,  of  foreign  bills. — 
Proof  of  the  presentment,  for  acceptance  or  payment, 
of  a  promissory  note  or  bill  of  exchange,  payable  in 
another  state,  or  in  a  territory,  or  foreign  country,  or  of 
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a  protest  of  the  note  or  bill,  for  Don-accept&nce  or  noi 

payment,  or  of  tlie  service  of  notice  thereof,  on  a  part 

to  the  note  or  bill,  may  be  made,  in  any  manner  authoi 

ized   by  the   laws  of  the   state,  territory,  or  ooantrj 

where  it  was  payable. 

L.  1865.  cli.  309,  second  and  third  Bentences  of  |  I  (6  Bdm.  467),  aui**l 
PMSin  r.  Hubbard,  61  Barb.  Md. 

§  926.  [Amended,  1877.]  Affidavit  of  printer,  etc 
evidence.  —  The  affidavit  of  the  printer  or  publislier  o 
a  newspaper,  published  within  the  State,  or  of  his  fori 
man  or  principal  clerk,  showing  the  publicatiou  of  i 
notice  or  other  advertisement,  authorized  or  requireci 
by  a  law  of  the  State,  to  be  published  in  that  newt 
paper,  annexed  to  a  printed  copy  of  the  notice  or  othe 
advertisement,  may  be  read  in  evidence;  and  is  pre 
sumptive  evidence  of  the  publication,  and,  also,  of  thi 
matters  stated  therein,  showing  that  the  deponent  i 
authorized  to  make  the  affidavit.  But  this  section  doei 
not  apply  to  a  case,  where  the  affidavit  is  required  bj 
law  to  be  filed,  unless  it  has  been  duly  filed ;  or  to  f 
case,  where  the  mode  of  proving  a  publication  ia  other 
wise  specially  prescribed  by  law. 

L.  1836,  ch.  159,  {  1  (4  Edm.  638),  amM. 

§  927  Id. ;  of  service  of  notice.  —  Where  it  is  neces 
sary,  upon  the  trial  of  an  action,  to  prove  the  service  oi 
a  notice,  an  affidavit,  showing  the  service  to  have  been 
made  by  the  person  making  the  affidavit,  is  presump- 
tive evidence  of  the  service,  upon  first  proving  that  he 
is  dead  or  insane,  or  that  his  personal  attendance  cannot 
be  compelled,  with  due  diligence. 
L.  18M,  ch.  244,  S  1  (4  Bdm.  640),  amM  by  addlnc  the  last  dame. 

S  928.  [Amended,  1879.]  Marriage  certificata^ 
evidence.  —  An  original  certificate  of  a  marriage, 
within  the  State,  made  by  the  minister  or  magistrate 
by  whom  it  was  solemuized;  the  original  entry  thereof 
made,  pursuant  to  law,  iu  ilie  office  of  the  clerk  of  » 
city  or  a  town,  within  the  State;  or  a  copy  of  the  certifi- 
cate, or  of  the  entry,  duly  certified,  is  presumptive 
evidence  of  the  marriage. 
2B.  8.  141, 1 17  (2  Bdm.  14ft). 

^  929.  Book  of  foreign  corporation}  when  evidencei 
—  Where  a  party  wishes  to  prove  an  act  or  transaction 
of  a  foreign  corporation,  the  book  or  books  of  the  cor- 
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pOTation  may  be  used  for  that  puzpoBe,  as  preBumptiye 
ovidenoe,  whether  any  or  all  of  the  parties  are  or  are 
not  members  of  the  corporation. 
SabaUtate  for  L.  ins,  cb.  20ft,  part  of  { 1.  m  amM  by  L.  IMO,  eta.  AM. 

g  930.  When  a  copy  thereof  is  evidence.  —  If  an  orig- 
inal book  is  not  produced  at  the  trial,  as  prescribed  in 
the  last  section,  a  copy  thereof,  or  of  an  entry  therein, 
verified  as  prescribed  in  the  next  section,  may  be  used, 
with  like  effect  as  the  original  book  ;  provided  that  the 
party,  intending  to  use  the  copy,  g^ves  the  adverse  party 
at  least  ten  days'  notice  of  his  intention,  specifying 
briefly  the  nature  of  the  evidence  proposed  to 'be  g^ven. 
But  this  and  the  next  section  do  not  apply,  where  the 
foreign  corporation  is  a  party  to  the  action,  and  seeks 
to  prove  its  own  act  or  transaction,  in  its  own  behalf. 

L.  ISSi,  eb.  906.  pivtB  of  M 1  and  2,  amM. 

g  931.  How  copy  to  be  verified.  —  Thei  copv  must 
be  verified  by  the  deposition,  taken  as  prescribed  by 
law,  or  the  oral  testimony,  taken  at  the  trial,  of  the  per- 
son who  made  it,  or  of  a  person  who  has  examined  and 
compared  it  with  the  original  book,  or  the  entry  therein. 
The  witness  must  testify  that  the  copy  produced  is  cor- 
rect ;  that  he  made  it,  or  compared  it  with  the  original ; 
and  that  he  then  knew  that  the  original  book  so  copied,  or 
containing  the  entry,  was  the  book  of  the  corporation  ; 
or  that  it  was  then  acknowledged  to  him  to  be  such,  by 
an  officer  or  receiver  of  the  corporation,  or  a  person  hav- 
ing the  custody  thereof,  naming  the  person  who  made 
the  acknowledgment ;  and  he  must  specify  where,  and 
in  whose  custody,  the  original  was  then  kept. 


Id.,  port  of  il. 


ARTICLE   SECOND. 


PROOF    OF    A   D0CT7HENT,   EXECUTED    OR    BEMAIKINO 
WITHIN  THE  STATE. 

Sm*  flfiS*  Statates,  ate.;  bow  proTed. 

ns.  Copies  of  records  and  papers  la  certain  offloea,  pretampttro 

CTldenoe. 
tB4.  Id.;  of  papen  filed  with  town  clerk. 
9Bft.  Conreyance,  when  acknowledged,  or  record,  or  tranMript  of 

record,  evidence. 
9B6.  Such  evidence  may  be  rebutted. 
•87.  What  Insimments  may  be  acknowledged. 
938.  Jiiatloe*8  docket  and  transcript  evidence  befon  liliii* 
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8eo.  9;)9.  Transcript  (Vom  Justice's  docket,  evidence  genentOj. 
9-i().  Other  proof  of  proceedings  before  Justice. 
tf41.  Ordinances,  etc.,  of  cities,  Tillages,  etc. 

§  932.*  Statutea,  etc.,  how  proved.  —  A  statute  oi 

joint  resolution,  passed  by  the  legislature  of  the  State, 

may  be  read  in  evidence  from  a  newspaper,  designated, 

as  prescribed  by  law,  to  publish  the  same,  until  six 

mouths  after  the  close  oi  the  session  at  which  it  was 

passed ;  and,  at  any  time,  from  a  volume  printed  under 

the  direction  of  the  secretary  of  State. 

1  R  S.  184.  H  ^  and  12  (1  Edm.  184),  consolidated  and  am*d.  People  r. 
Oonf  rs  of  Highways,  M  N.  Y.  276.  Statutes  of  another  state:  Hunt  r. 
Johnson.  44  How.  27;  Stokes  «.  Macken,  62  Barb.  145;  MoCnllocb  r. 
Norwood,  ftifN.  Y.  fi62. 

§  933.  [Amended,  1879.]    Oopies  of  records   and 
papers  in  certain   offices,  presumptive  evidence. — 

A  copy  of  a  paper  filed,  kept,  entered,  or  recorded,  pursuant 
to  law,  in  a  public  oftlce  of  the  State,  the  officer  havinfr  charge 
of  which  has,  pursuant  to  law,  an  oflicial  seal  ;  or  with  the 
clerk  of  a  coart  of  the  State  ;  or  with  the  clerk  or  necretary  of 
either  bouse  of  the  legislature,  or  of  any  other  public  body  or 
public  l>oard  created  by  authority  of  a  law  of  the  State,  and  hav- 
ing!:, pursuant  to  law,  a  seal ;  or  a  transcript  from  a  record,  kept, 
pursuant  to  law,  in  such  a  public  office,  or  by  such  a  clerk  or  sec- 
retary, is  evidence,  as  if  the  original  was  produced.  But.  to 
entitle  it  to  be  used  in  evidence,  it  must  be  certified  by  the  clerk 
of  the  court,  under  his  hand  and  the  seal  of  the  court ;  or  by  the 
officer  having  the  custody  of  the  original,  or  his  deputy,  or 
clerk,  appoint^'d  pursuant  to  law.  under  his  official  seal,  and  the 
hand  of  the  person  certifying;  or  by  the  presiding  officer,  sec- 
retary, or  clerk  of  the  public  body  or  board,  appoiuted  pursuant 
to  law,  under  his  hand,  and,  except  where  it  is  certified  by  the 
clerk  or  secretary  of  either  house  of  the  legislature,  under  t  he 
official  seal  of  the  body  or  board. 

New.  Embracing  existing  provisions  applicable  thereto.  See  Brom- 
ley V.  Miller.  2  T.  A  C.  575 ;  Mackinnon  v.  Wnes,  66  Barb.  91 ;  Peck  ^. 
Farrliiglon,  9  Wend.  44;  People  v.  Denison,  17  Id.  SU:  Troy  r.  Kerr.  17 
Barb.  581 ;  Lazier  v.  Westcott.  26  N.  Y.  146. 

§  934.  td. ;   of  papers  filed  with  town  olerk.  —  A 

copy  of  a  paper  filed,  pursuant  to  law,  in  the  office  of  a 

town  clerk,  or  a  transcript  from  a  record  kept  therein, 

pursuant  to  law,  certified  by  the  town  clerk,  is  evidence, 

with  like  effect  as  the  original. 

1  B.  8.  390. 1 16  (1  Edm.  323).  People  v.  Zerst,  23  K.  T.  141 :  Van  Ber^ 
f«iv.  Bradley,  36  id.  316:  People  r.  Cook,  14  Barb.  259:  s.c.,6N.  Y.  67. 
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§  936.  Oonveyanoe,  when  acknowledged,  or  record, 
or  transcript  of  record,  evidence.  —  A  conveyance, 
acknowledged  or  proved,  and  certified,  in  the  manner 
prescribed  by  law,  to  entitle  it  to  be  recorded  in  the 
eomitj  where  it  is  offered,  is  evidence,  without  further 
proof  thereof.(l)  Except  as  otherwise  specially  pre- 
flcribed  by  law,  the  record  of  a  conveyance,  duly  re- 
corded, within  the  State,  or  a  transcript  thereof,  duly 
certified,  is  evidence,  with  like  effect  as  the  original 
oonveyance.(2) 

1  B.  8.  7d9.  cb.  3,  ( 16,  and  first  sentence  of  f  17  (1  Bdm.  710).  am*d. 
Clark  V.  Clark.  47  N.  T.  661.  1  R.  S.  7M,  {  16.  and  part  of  {  17.  amM.  (1) 
Brown  r.  Kimball,  25  Wend.  2N.    (9)  Clark  v.  Clark.  47  N.  Y.  664. 

g  936.  Suoh  evidence  may  be  rebutted.~The  certifi- 
cate of  the  acknowledgment,  or  of  the  proof  of  a  con- 
▼ejance,  or  the  record,  or  the  transcript  of  the  record, 
of  sach  a  conveyance,  is  not  conclusive  ;  and  it  may  be 
rebutted,  and  the  effect  thereof  may  be  contested,  by  a 
party  affected  thereby.  If  it  appears  that  the  proof  was 
taken  upon  the  oath  of  an  interested  or  incompetent 
witness,  the  conveyance,  or  the  record  or  transcript 
thereof,  shall  not  be  received  in  evidence,  until  its  exe- 
cution is  established  by  other  competent  proof. 

Id.,  remainder  of  1 17.  See  Kexford  v,  Rexford,  7  Laos.  6 ;  and  contra, 
Kenr.  RniiselU  18  Am.  Bep.  634. 

g  937.  What  kurtraments  may  be  acknowledged.  — 
Any  instrnment,  except  a  promissory  note,  a  bill  of  ex- 
chuige,  or  a  last  will,  may  be  acknowledged,  or  proved, 
and  certified,  in  the  manner  prescribed  by  law  for 
taking  and  certifying  the  acknowledgment  or  proof  of 
a  conveyance  of  real  property ;  and  thereupon  it  is  evi- 
dence,  as  if  it  was  a  conveyance  of  real  property. 

L.  1833,  ch.  271,  {  9  (4  Bdm.  630).  Holbrook  v.  Zinc  Co.,  57  N.  T.  616  ; 
CkmpbeUv.  Ho7t,23  Barb.  958;  Troy  k  But.  B.  B.  Co.  «.  Kerr,  17  id. 
061. 

%  938.  Justice's  docket  and  transcript  evidence  be- 
§on  htoL  —  The  docket-book  of  a  justice  of  the  peace, 
within  the  State,  or  a  transcript  thereof,  certified  by 
him,  is  CTidence  before  him,  of  any  matter  required  by 
law  to  be  entered  by  him  therein. 

S  B.  S.  280. 1 245  (2  Edm.  270).  Carshore  v.  Huyck,  6  Barb.  583 ;  Pratt 
V.  Peckbam,  2»  Barb.  195;  Beynolds  v.  Brown,  15  id.  24;  Hard  v.  Sblp- 
iiian.6  Id.  621;  Maynard  v.  Thompsoo,  8  Wend.  3U5;  Tuttle  v.  Jackson, 
G  Id.  221;  Benn  «.  Bor»t,5  Id.  292;  Kcllogs  v.  Maunej,  2  Johns.  378; 
MeCartr  V.  Sberman.  S  Id.  42»;  3mlth  «.  Vroat,  5  HIU.  4ll ;  Qroff «.  Orl*' 
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wold.  I  Denlo,  Itt;  Bue  «.  Pvrry,  41  How.  an;  OolTln  v.  Oonrtn,  15 
Wend.  667, 

g  939.  Transoilpt  from  Justice's  docket,  evidence 
generally. — A  transcript  from  the  docket-book  of  a  jas- 
tice  of  the  peace,  within  the  State,  subscribed  by  him, 
and  authenticated,  by  a  certificate  of  the  derk  of  the 
county  in  which  the  justice  resides,  under  his  hand  and 
official  seal,  to  the  effect,  that  the  person,  sabscriblng 
the  transcript,  was,  at  the  date  of  the  judgment  therem 
mentioned,  a  justice  of  the  peace  of  that  county ;  and 
that  the  clerk  is  acquainted  with  his  handwriting,  and 
verily  believes  that  the  signature  to  the  transcript  is 
genuine ;  is  evidence  of  any  matter  stated  in  the  tran- 
script, which  is  required  by  law  to  be  entered  by  the 
justice  in  his  docket-book. 

2  R.  S.  200,  M  246  and  347,  con»ol(dated.  Hard  v.  Shipman,  6  Barb.611 ; 
DIcklDBon  V.  Smith,  25  td.  102;  Tuttle  v.  Jackson.  6  Wend.  221:  Jackson 
V.  Jones,  9  Cow.  \S2;  Jackson  v.  Tuttlo,  td.  333;  White  r.  Hawn,  S 
Johns.  891 ;  I^wrenco  v.  IlouRhton,  id.  12U;  Posson  r.  Browu.ll  Id.  IM; 
Webb  c.  Alexander.  7  Wend.  281. 

^  940.  [Amended,  1877.]  Other  proof  of  proceed- 
ings before  Justice.  —  The  proceedings  in  an  action 
brought,  or  a  special  proceeding  instituted,  before  a 
justice  of  the  peace,  within  the  State,  may  aIi*o  be  proved 
by  the  oath  of  the  justice .(1)  In  case  of  his  death  or 
absence,  they  may  be  proved  by  the  original  minutes  of 
the  proceedings,  kept  by  him,  pursuant  to  law,  accom- 
panied with  proof  of  his  handwriting ;  or  by  a  copy  of 
the  minutes,  sworn  to,  by  a  competent  witness,  as  hav- 
ing been  compared  with  the  original  entries,  with  proof 
that  those  entries  were  in  the  handwriting  of  the  jus- 
tice.(2) 

I<i..  i  348.  (1)  Pratt  V.  Peckham.  25  Barb.  195:  Brottaerton  v.  Wright. 
1ft  Wend.  239:  Heermans  v.  Wllllama,  11  id.  638:  Boomer  «. Lai ne,  10  Id. 
036.  (2)  Baldwin  «.  Proaty.  13  Johns.  430;  Pratt  c.  Pockham,  3ft  Barb. 
19ft. 

^  941  [Amended,  1877.]  Ordinances,  etc.,  of  cities, 
villages,  etc  —  An  act,  ordinance,  resolution,  by-law, 
rule  or  proceeding  of  the  common  council  of  a  city,  or 
uf  the  board  of  trustees  of  an  incorporated  village,  or  of 
a  board  of  supervisors,  within  the  State,  may  be  read  in 
evidence,  either  from  a  copy  thereof,  certified  by  the 
city  clerk,  village  clerk,  clerk  of  the  common  council, 
or  clerk  of  the  board  of  supervisors  ;  or  from  a  volume 
printed  by  authority  of  the  common  council  of  the  city, 
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or  the  board  of  tmsteeB  of  the  village,  or  the  boftrd  of 
BaperviBors. 

L.  102,  cb.  138,11 1  and  2  (4  Edm.  688)  ;  L.  l»I.ch.  400,  |  7:  L.  IBM, 
di.  2»l7tit.  8.  {16,  p.  701  (7  idin.  704)  i  and  many  other  acta,  relating  to 
KOsfoToftUnanoea,  etc.,  of  diflferent  clUea.  See  Hovell  «.  RQgRtea,8 
B.  T.  444;  Lognev.  GtUlck,  1  X.  D.  Smith,  388;  Kenoedj  v.  Newman, 
1  BandL  187. 

ABTICLB  THIRD. 

FBOOV  OV  A  DOCUMSirr,  RBMAINIKG  IK  A  COURT  OR 
PUBLIC  OFFICB  OF  THB  UKITBD  STATES,  OR  KZBGUTBD 
OR  RXMAINniO  WITHOUT  THB  8TATB. 

ited  copies  of  laws  of  another  Stote,  etc 

ee  of  reoorda  of  United  States  coarts. 

of  docmments  on  file  In  departments,  etc..  of  UnMad 


Record  of  blU  of  sale,  etc ,  of  vess^'ls. 

CooTeyance  of  land  without  the  St  Aif . 

M7.  BxempUdcatlon  of  record  of  conveyunce  of  land  without  the 
SUte. 

948.  Transcript  of  docket,  etc. ,  of  Justice  of  adjoining  State. 

949.  Id.;  how  authenticated. 
990.  Other  proof. 

981.  Proof  may  be  rebnttad. 

968.  Copies  of  records  of  courts  of  foreign  conntrles;  how  authen- 
ticated. 
908.  Other  proof. 

984.  This  article  does  not  declare  effect  of  record,  etc. 
908.  Documents  firom  foreign  countries;  how  authenticated. 

§  942.  Printed  copies  of  laws  of  another  State,  etc. 
—  A  printed  copy  of  a  statute,  or  other  written  law,  of 
another  state,  or  of  a  territory,  or  of  a  foreign  country, 
or  a  printed  copy  of  a  proclamation,  edict,  decree,  or 
ordinance,  by  the  executive  power  thereof,  contained  in 
a  book  or  publication,  purporting  or  proved  to  have 
been  published  by  the  authority  thereof,  or  proved  to 
be  commonly  admitted,  as  evidence  of  tbe  exiHtiug  law, 
in  the  judicial  tribunals  thereof,  is  presumptive  evi- 
dence of  the  statute,  law,  proclamation,  edict,  decree,  or 
ordinance.(l)  The  unwritten  or  common  law  of  another 
State,  or  of  a  territory,  or  of  a  foreign  country,  may  be 
proved,  as  a  fact,  by  oral  evidence. (2)  The  books  of 
reports  of  cases,  adjudged  in  the  courts  thereof,  must 
also  be  admitted,  as  presumptive  evidence  of  the  un- 
written or  common  law  thereof. 

k  Proe„  I  426,  as  amM  In  1809.  See,  also.  L.  1848,  ch.  312  (4  Sdm. 
.  (i)  Hunt  V.  Johnson.  44  N.  Y.  27 ;  Lincoln  v.  Battelle,  6  Wend.  475; 
«.  PMkard,  6  Id.  375 ;  s.  c .  2  Id.  411 ;  Markoe  «.  Aldrich.  1  Abb.  55; 


d  by  Google 


§§  943-946.  DOCUMENTARY  EVIDENCE.  383 

Toulandoun  v.  LacbenmeTer,  6  Abb.  K.  8.  215 ;  PersBe  t  Brooks  Paper 
Works  V.  Wtltett,  I  Robt.  131;  19  Abb.  416;  Smitb  v.  Elder,  3  Jobna. 
105;  Chanolne  V.  Fowler,  3  Wend.  173;  Blatter  of  Roberta,  8  Pai.  446; 
Lawson  v.  Plnckney,  40  N.  T.  Supr.  187.  (3)  Monroe  v.  Ponglaaa.  ft  N. 
Y.  447;  Monroe  t'.  Galtleaame,  3  Keyes,  30;  HIU  v.  Packard,  5  Wend. 
37&;  Kenny  V.  Clarkaon.  1  Jobna.  385;  Brusbv.  W'ilklnB,4  Jobus.  Cb.dOe. 
See.  alHO,  Hall  «.  Costello,  2  Am.  Rep.  207  and  note  ;  Barrows  r.  Dowu, 
II  Id.  283:  People  v.  Brady,  56  N.  T.  182;  Goben  v.  Kelly,  35  N.  Y.  Supr. 
42;  McCuUocb  V,  Norwood,  58  N.  Y.  562. 

^  943.  Ocpies  of  records  of  United  States  courtji.  — 

A  copy  of  the  record,  or  any  other  proceeding,  of  a  court 

of  the  United  States,  is  evidence,  when  certified  by  the 

clerk  or  officer,  in  whose  custody  it  is  required  by  law 

to  be. 

L.  1845,  cb.  303,  Sid  Bdm.  641),  amM.    Pepoon  v.  Jenkins,  2  Jobna. 
Gas.  119;  Baldwin  v.  Hale,  17  Jobna.  272. 

^  944.  [Amended,  1879.1    Copies  of  documents  on 
file  in  departments  of  XT.  8.  presumptive  evidence.  — 

A  copy  of  a  record  or  other  fuiper,  remaining?  In  a  department 
of  the  government  of  the  United  States,  is  evidence,  when  cer- 
tified by  the  head,  or  acting  chief  officer,  for  the  time  being,  of 
that  department;  or  when  certified  by  the  officer  in  whose 
chai-ge  it  Is,  pursuant  to  a  statute  of  the  United  States,  or  other- 
wise in  accordance  with  a  statute  of  the  United  States,  relat- 
ing to  certifying  the  same.  The  record  of  tlie  obser^'ations 
of  the  weather,  taken  under  the  direction  of  the  signal  service 
of  the  United  States,  when  certified  by  the  officer  in  charge 
thereof,  at  the  place  where  they  were  taken  and  are  kept,  is 
presumptive  evidence  of  the  matters  of  fact  stated  therein. 

L.  1846.  cb.  340,  i  1  (4  Edm.  641).  amM,  and  L.  1876,  ch.  299.    Hid- 
dock  V.  Kelaey,  3  Barb.  100;  Pacific  ina.  Go.  o.  0atlett,4  Wond.  75. 

§  946.  Record  of  bill  of  sale,  etc^  of  veMek.  — The 

record  of  a  bill  of  eale,  mortgage,  hypothecation,  or  con- 
veyance  of  a  vessel,  belonging  to  a  port  or  place,  within 
the  United  States,  recorded  in  the  office  of  the  collector 
of  customs,  where  the  vessel  is  registered  or  enrolled, 
which  was  acknowledged  or  proved,  before  it  was  re- 
corded, in  like  manner  as  a  deed  to  be  recorded  within 
the  State ;  or  a  transcript  of  such  a  record,  duly  certified 
by  the  collector ;  is  evidence,  with  the  like  e£fect  as  the 
original. 

L.  1862,  cb.  251  (4  Sdm.  646).  aa  amM  by  L.  1865,  ch.  5U. 

§  946.  Oonvesranoe  of  land  without  the  State.  —  A 

conveyance  of  real  property,  situated  without  the  State, 
acknowledged  or  proved,  and  certified,  In  like  manner 
as  a  deed  to  be  recorded  within  the  county  wherein  it  Is 
oflTered  in  evidence,  is  evidence,  without  further  proof 
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thereof,  me  if  it  related  to  real  property  sltaated  within 
the  State.  A  convejance  of  real  property,  situated 
within  another  state,  or  a  territory  of  the  United  States, 
which  has  been  duly  authenticated,  according  to  the 
laws  of  that  state  or  territory,  so  as  to  be  read  in  evi- 
dence in  the  courts  thereof,  is  evidence  in  like  manner. 

I  B.  6. 761. 8  37  (1  Edm.  712).  amM. 

^  947.  Ilxemplification  of  record  of  oonveyance  of 
land  without  the  State.  —  An  exemplification  of  the  re> 
cord  of  a  conveyance  of  re^l  property  situated  withont 
the  State,  and  within  the  United  States,  which  has  been 
recorded  in  the  state  or  territory,  where  the  real  prop- 
erty is  situated,  pursuant  to  the  laws  thereof,  when  cer- 
tified under  the  hand  and  seal  of  the  officer,  having  the 
custody  of  the  record,  is,  if  the  original  cannot  be  pro- 
duced, presumptive  evidence  of  the  conveyance,  and  of 
the  due  execution  thereof. 
Mew;  aaalogons  to  L.  1864,  ch. 311  («  Edm.  2M). 

§  948.  Transcript  of  docket,  eto.,  of  Justice  of  ad- 
joining state.  —  A  transcript  from  the  docket-bool£  of  a 
justice  of  the  peace,  within  an  adjoining  state,  of  a 
judgment  rendered  by  him;  a  transcript  of  his  minutes 
of  the  proceedings  in  the  cause,  previous  to  the  judg 
ment;  or  of  an  execution  issued  thereon  ;  or  of  the  re 
tarn  of  an  execution ;  when  8ubscril>ed  by  the  justice, 
and  authenticated  as  prescril>ed  in  the  next  section,  is 
presumptive  evidence  of  liis  jurisdiction  in  the  cause, 
and  of  the  matters  shown  by  the  transcript. 

Trom  L.  U3^  ch.  439, 8  1  (4  Sdm.  639).  Col«  v.  Stone.  Hill  ±  D.  Sap. 
880. 

§  949.  Id.)  how  authenticated.—  Such  a  transcript 
must  be  authenticated  by  a  certificate  of  the  justice, 
annexed  thereto,  to  the  effect,  that  it  is  in  all  reppects 
correct,  and  that  he  had  jurisdiction  of  the  cause;  and 
also  by  a  certificate  of  the  clerk  or  prothonotary  of  the 
county,  in  which  the  justice  resided  at  the  time  of  ren- 
dering the  judgment,  under  his  hand  and  seal  of  the 
court  of  common  pleas,  or  other  county  court  of  the 
county,  to  the  effect  tliat  the  person,  subscribing  the  cer- 
tificate attached  to  the  transcript,  was,  at  tbe  date  of 
the  judgment,  a  justice  of  the  peace  of  that  county ; 

Digitized  by  VjOOQIC 


§§950-953.    DOCUMENTABY  EVIDSNGE.  8^ 

and  that  the  signatare  thereto  is  in  Ub  own  handwrit- 
ing. 

L.  1836.  ch.  489.12. 

g  950.  other  proo£  —  The  judgment  and  other  pro- 
oe^ings,  and  the  justice's  authority  to  render  the  judg- 
ment, may  also  be  proved,  by  the  production  of  the 
docket,  or  of  a  copy  of  the  judgment  or  other  proceed- 
ings ;  and  the  oral  testimony  of  the  justice,  to  the  truth 
and  correctness  thereof,  and  to  his  authority  to  render 
the  judgment. 

Id..  83. 

^  951.  Proof  may  be  rebutted.  —  The  last  three  aeo- 
tions  do  not  prevent  the  introduction  of  evidence,  to 
controvert  any  of  the  proof,  in  relation  to  the  validity 
of  a  judgment  therein  specified. 

§  962.  Oopies  of  records  of  courts  of  foreign  ooim- 
tries ;  how  authenticated.  —  A  copy  of  a  record,  or  other 
judicial  proceeding,  of  a  court  of  a  foreign  country,  is 
evidence,  when  authenticated  as  follows  : 

1.  By  the  attestation  of  the  clerk  of  the  court,  with 
the  seal  of  the  court  affixed,  or  of  the  officer  in  whose 
custody  the  record  is  legally  kept,  under  the  seal  of  his 
office. 

2.  By  a  certificate  of  the  chief-judge  or  presiding  mag- 
istrate of  the  court,  to  the  effect,  that  the  person,  so  at- 
testing the  record,  is  the  clerk  of  the  court;  or  that  he 
is  the  officer,  in  whose  custody  the  record  is  required 
by  law  to  be  kept ;  and  that  his  signature  to  the  attes- 
tation is  e^enuine. 

8.  By  the  certificate,  under  the  great  or  principal  seal 

of  the  government,  under  whose  authority  the  court  is 

held,  of  the  secretary  of  State,  or  other  officer  having 

the  custody  of  that  seal,  to  the  effect,  that  the  court  is 

duly  couHtituted,  specifying  generally  the  nature  of  its 

jurisdiction  ;  and  that  the  signature  of  the  chief -judge 

or  presiding  magistrate,  to  the  certificate  specified  In 

the  last  subdivision,  is  genuine. 

From  S  R.  8.  886. 1  96  (3  Edm.  413),  amM.  Sheriff  v.  Smith.  47  How. 
470;  Laxlerv.  Westcott.  36  N.  Y.  146;  Bromley  v.  MlUer.3T.  AC.SMt 
Bouchand  v.  PUs,  3  Den.  338. 

S  953.  Other  prool  — A  copy  of  a  record,  or  other  Ju- 
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dicial  proceeding,  of  a  court  of  a  foreign  ooantij,  at- 
tested bj  the  seal  of  the  coart,  in  which  it  remaios, 
moat  also  be  admitted  in  evidence,  apon  due  proof  of 
the  following  facts : 

1.  That  the  copy  offered  has  been  compared  by  the 
witness  with  the  original,  and  is  an  exact  transcript  of 
the  whole  of  the  original. 

2.  That  the  original  was,  when  the  copy  was  made, 
in  the  custody  of  Uie  clerk  of  the  court,  or  other  officer 
legally  having  charge  of  it. 

3.  That  the  attestation  is  genuine. 

3  R.  a.  aie,  1 37.    See  Sherlirv.  Smith,  47  How.  470. 

g  954.  [Amended,  1877.]  This  artide  does  not  de- 
clare effect  of  record,  etc.  —  Nothing  in  this  article  is 
to  be  construed,  as  declaring  the  e&ct  of  a  record  or 
other  judicial  proceeding  of  a  foreign  country,  authen- 
ticated, so  as  to  be  evidence. 


§  966  [Repealed,  1877.] 

1 966.  [Amended,  1877.]  I>oonmeiits  from  foreign 
coontKiea}  how  authenticated.  —  A  copy  of  a  patent, 
record  or  other  document  remaining  of  record  in  a  pub- 
lie  ofBce  of  a  foreign  country,  certified  according  to  the 
form  in  use  in  that  country,  is  evidence  when  authenti- 
cated, as  follows : 

L  By  the  certificate  under  the  hand  and  official  seal 
of  a  commissioner  appointed  by  the  governor  to  take 
the  proof  or  acknowledgment  of  deeds  in  that  country, 
to  the  effect  that  the  patent,  record  or  document  is  of 
reeord  in  the  public  office,  and  that  the  copy  thereof  is 
eomei  mod  certified  in  due  form. 

8b  By  a  certificate  under  the  hand  and  official  seal  of  the 
aecretary  of  State,  annexed  to  that  of  the  commissioner, 
to  the  same  effect  as  prescribed  by  law  for  the  authen- 
tication of  the  certificate  of  such  a  commissioner,  upon 
a  eonveyance  to  be  recorded  within  the  State.  The  cer- 
tificate of  the  commissioner,  thus  authenticated,  is  pre- 
sumptive evidence  that  the  copy  of  the  patent,  record 
or  document  is  certified  according  to  the  form  in  use  in 
the  foreign  country. 

L.  WTS,  eh.  146,  portlooa  of  H  1.  2, «.  end  9.  Meeklnnon  v.  Barnee,  M 
Berb.  91. 
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TITLE  V. 

MisceUaneous  provitions, 

Sao.  957.  Form  of  certificate  to  copies,  etc. 
956.  Oertiflcate  must  be  sealed. 

959.  QuallflcattoD  of  last  section. 

960.  Public  or  corporate  seal  may  be  stamped. 

961 .  Surrogates,  clerks,  et«..  to  search  flies,  and  to  certify,  etc. 

962.  Saving  clause. 

§  957.  Form  of  oertifioate  to  oopies,  etc.  —  Where  a 
transcript,  exemplification,  or  certified  copy  of  a  record 
or  other  paper,  is  declared  bj  law  to  be  evidence,  and 
special  provision  is  not  made  for  the  form  of  the  certifi- 
cate, in  the  particular  case,  the  person,  aathorized  to 
certify,  must  state,  in  his  certificate,  that  it  has  been 
compared  by  him  with  the  original,  and  that  it  is  a  cor- 
rect transcript  therefrom,  and  of  the  whole  of  the  origi- 
nal. 
2  R.  S.  403. 1  !i9  (2  Bdm.  420),  amM.    Merrltt  v.  Lyon,  3  Barb.  110. 

§  958.  Oertifioate  must  be  sealed.  —  If  the  officer,  or 
the  court,  body,  or  board,  in  whose  custody  an  original 
paper,  specified  in  the  last  section,  is  required  to  be,  by 
the  laws  of  the  State,  or  of  another  state,  or  of  the 
United  States,  or  of  a  territory  thereof,  or  of  a  foreign 
country,  has,  pursuant  to  those  laws,  an  official  seal,  the 
certificate  must  be  attested  by  that  seal.  If  the  certifi- 
cate is  made  by  the  clerk  of  a  county,  within  the  State, 
it  must  be  attested  by  the  seal  of  the  county. 
Id. ,  remainder  of  }  59,  amM.    People  v.  Ransom,  4  Dcnlo,  147. 

§959.  [Amended,  1877.]  Qualification  of  last  section. 

—  The  last  section  does  not  require  the  seal  of  a  court 

to  be  affixed  to  a  certified  copy  of  an  order,  or  of  a  paper 

filed  therein,  or  entry  made,  where  the  copy  is  used  in 

the  same  court,  or  before  an  officer  thereof  ;  or,  in  the 

supreme  court,  where  it  is  used  in  a  circuit  court,  or  a 

court  of  oyer  and  terminer. 

Id. ,  1 60.  with  the  addition  of  the  words  "  or  a  conrt  of  oyer  and  termi- 
ner." 

^  960.  [Amended,  1877.]  Public  or  corporate  seal 
may  be  stamped.  —  Where  a  seal  of  a  public  officer,  or 
of  a  corporation  is  authorized  or  required  by  law,  it  may 
be  impressed  directly  on  the  paper. 

Id.,|6I,a8am'dby  L.  I8iS,oh.  197,  I  (4Edro.643).  BelUofferv.Ongr. 
51  N.  T.  610 :  Christie  t>.  Gage,  2  T.  A  C.  344.  See  Van  Bokkelen  v.  T•^ 
lor,62M.  T.  105. 
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g  961.  Simogatefl,  clerks,  eta,  to  searoh  filei,  and  to 
oertiiy,  eto.  —  A  sarrogate,  county  derk,  register,  clerk 
of  a  court,  or  other  per8on»  having  the  custody  of  the 
records  or  other  papers  in  a  public  office,  within  the 
State,  must,  upon  request,  and  upon  payment  of,  or 
offer  to  pay,  the  fees  allowed  by  law,  or,  if  no  fees  are 
expressly  allowed  by  law,  fees  at  the  rate  allowed  to  a 
county  clerk  for  a  similar  service,  diligently  search  the 
files,  papers,  records,  and  dockets  in  his  office ;  and 
either  make  one  or  more  transcripts  therefrom,  and 
certify  to  the  correctness  thereof,  and  to  the  search,  or 
certify  that  a  document  or  paper,  of  which  the  cus- 
tody legally  belongs  to  him,  cannot  be  found.  If  he 
refuses,  or  unreasonably  neglects  or  delays,  to  make 
auch  a  search,  or  to  furnish  such  a  transcript  or  cer- 
tificate, or  makes  a  false  certificate,  he  is  guilty  of  a  mis- 
demeanor. 

L.  1947.  cb.  470. 1 40  (4  Edm.  088).  amM.  Llabllltj  for  net^ltgence :  8m 
Kimball  V.  Gonnoflr,  3  Keyes,  57;  s.  c,  2  Abb.  Gt.  App.  Dec.  d04.  Be«, 
alM,  McOu-aher  tF.  Coin.,6  W.  AS.  21;  Zeigler  v.  Com.,  12  Pcnn.  St. 
227.    Liable  for  defanlt  of  deputy :  Weldder  v .  EdMlI,  2  McLean,  368. 

^962.  Saving  clause.— Nothing  in  title  fourth  of 
this  chapter  prevents  the  proof  of  a  fact,  act,  record, 
proceeding,  document,  or  other  paper  or  writing,  ac- 
cording to  the  rules  of  the  common  law,  or  by  any  other 
competent  proof. 

lB.S.a07,i»artof|S8(3Bd]n.  418),  and L.1M6» eh.  240,12  (4  Sdm. 
M2). 
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CHAPTER  X. 


TRIALS;  INCLUDING  JURORS  AND  JURIB& 
TITLE    I.  — Trials  obnbrallt;  includinq  kxci 

TI0N8  AHD  MOTION  FOR  A  KKW  TRIi 

TITLE  II.  —  Trials  without  a  jury. 

TITLE  III.— Trial   jurors,  except  in  New-Yoi 
Aim  Kings  counties;  mode  of  f 

LBCTING    THEM,     AND    OF    PROCURC 
THEIR  ATTENDANCE. 

TITLE  IV.  —  Trial  jurors  in  New- York  and  Kin( 

COUNTIES  ;  MODE  OF  SELECTING  THE 
AND  OF  PROCURING  THEIR  ATTKNDANC 

TITLE  v.  — Trial  BY  JURY. 

TITLE  VL — Miscellaneous  protisions;  mcLUDn 

THOSE  RELATING  TO   EMBRACERY,  AJI 
OTHER  ACTS  OF  MISCONDUCT. 


TITLE    I. 

Triali  genercUly  ;  including  exeeptiom  and  maUon  fir 

new  truU, 

Aktioli  1.  IfflUM,  and  the  mode  of  trial  thereoC 
3.  The  place  of  trial. 
S.  SxoepUoni,  case,  and  motion  for  a  new  trial. 

ARTICLE    FIRST. 

ISSUES,  AND  THE  MODE  OF  TRIAL  THSBBOF. 

■m.  988.  lasnes  defined :  dlflferent  kinds  of  lasnea. 

9M.  When  luues  or  In  w  aris« ;  when  Idsnei  of  (kot  ariae. 

9W.  iMuea  to  be  luUlcially  examined  by  a  triaL 

«6.  Order  of  trial,  where  lasnea  of  law  and  of  fteei  ariae  In  Ch«  «■ 

action. 
•87.  But  court  may  direct  the  order,  eto..  of 

iRsnee. 
966.  What  lasnes  of  fact  are  triable  by  ajnxy. 
919.  What  Issues  are  triable  by  the  conrL 
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8wj.  970.  Onler  ibr  Mai  taj  J«ii7«  of  ipedfle  qvastioos  of  fiut,  wben  of 
right. 
971.  Id.;  wben  dlserettoDaiy. 
912.  Trial  of  tbe  remainder  of  the  Itenea. 

974.  Ooonterclalm  to  bo  deemed  an  action,  within  the  foregoing 

sectlona. 

975.  Immaterial  tamei  need  not  be  tried. 

970*  What  teaea  to  be  tried  befbre  one  Jndge;  regnlatlon  of  trial 
In  tbe  anpreme  court. 

977.  Notice  of  trial  and  note  of  lifue.    Olendar  to  be  prepared. 

978.  Innee  bow  arrang«Ml.    Orderofdlspooltlonatajaryterm. 

979.  Id.:  when  ajury  does  not  attend. 
WO.  ntner  party  may  bring  imue  to  trial. 

9B1.  What  papers  to  be  fomlsbed  on  trial,  and  by  whom. 

%  963.  IMOM  defined  j  different  kinds  of  iMueg.  -^  The 
iBsueis,  treated  of  in  thia  chapter,  are  those  onlj  which 
are  presented  by  the  pleadings.  An  issue  arises  where 
a  fact,  or  a  condosion  of  law,  is  maintained  by  one 
party,  and  controverted  by  the  other.  Issnes  are  of 
two  kinds : 

1.  Of  law :  and 
3.  Of  fact. 

0>.Proc..|34a,am*d. 

g  964.  When  linMi  of  law  aziie  |  when  issues  of 
€act  arise.  —  An  issue  of  law  arises  only  upon  a  demur- 
rer. An  issue  of  fact  arises.  In  either  of  the  following 
cases: 

1.  Upon  a  denial,  contained  in  the  answer,  of  a  ma- 
terial allegation  of  the  complaint;  or  upon  an  allega- 
tion, contained  in  the  answer,  that  the  defendant  has 
not  sufficient  knowledge  or  information  to  form  a  be- 
lief, with  respect  to  a  material  allegation  of  the  com- 
plaint. 

2.  Upon  a  similar  denial  or  allegation,  contained  in 
the  reply,  with  respect  to  a  material  allegation  of  the 
answer. 

3.  Upon  a  material  allegation  of  new  matter,  con- 
tained in  the  answer,  not  requiring  a  reply;  unless  an 
issue  of  law  is  joined  thereupon. 

4.  Upon  a  material  allegation  of  new  matter,  con- 
tained in  the  reply  ;  unless  an  issue  of  law  is  joined 
thereupon. 

flabitttato  tor  Oo.  Proe^,  n  919  and  ssei 

^  966.  [Amended,  1879.]  Issues  to  be  JudlciaUy  ex- 
amined by  a  triaL  —  An  issue,  either  of  law  or  of  fact, 
must  be  tried  as  prescribed  in  this  chapter,  (1)  unless 
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it  is  disposed  of  as  prescribed  in  chapter  sixth  of  thi 

act. 

Sabttltnte  for  Go.  Proc ,  |  IBS.  Ward  «.  Davis,  6  How.  37i.  (1>  T« 
raUyeav.  Palmer.  ft2N.  Y.471;  Third  Nat.  Bank  v.  McKlnatnr.A  T. 
O.  &2;  Doddv.  Curry.  4  How.  123;  Gould  «.  Oarpenter,  7  Id.  98;  Ilober 
t).  Morrison,  id.  396;  Lawreuoe  v.  Davis,  Id.  3&4;  Hull  o.  Smith,  8  Id.  14\ 
Bochester  City  Bank  v.  RapeUe,  U  Id.  aft;  Pratt  o.  Allen.  19  Id.  4S 
Butchers'  Bank  v.  Jacobsoo,  23  id.  470;  Bell  v.  Noah.  34  Id.  478;  Wlth« 
head  v.  AUeo.  28  Barb.  061 ;  Tilspaugh  v.  Dick.  8  How.  33. 

§  966.  [Amended,  1877.]  Order  of  trial,  where  ii 

sues  of  law  and  of  fact  ariae  in  the  aame  action. - 

Where  an  issue  of  law  and  an  issue  of  fact  arise  in  on 

action,  the  issue  of  law  must  be  first  disposed  of,  excep 

as  otherwise  prescribed  in  the  next  section. 

Substitute  for  Oo.  Proc..  I  291.  Masters  v.  Barnard,  6  How.  11- 
Palmer  V.  Smedley,  13  Abb.  186;  Fry  v.  Benaoti,  9  Id.  45;  Warner  \ 
Wiger8,2Sandf.  ^. 


t967.  [Amended,  1877.]  But  court  may  direct  tb 
er,  etc.,  of  diapoaition  of  the  issnea.—  A  separat 
trial,  between  the  plaintiff  and  one  or  more  defendants 
of  some  or  all  of  the  issues  of  fact,  or  one  trial  of  soin 
or  all  of  the  issues  of  law,  or  a  change  in  the  order  c 
disposition  of  the  issues,  may  be  directed  by  the  cour 
in  its  discretion.  Such  a  direction  may  be  given,  in  a; 
order,  made  upon  notice  ;  or.  except  where  an  applici 
tion  for  such  an  order  has  been  denied,  it  may  be  givei 
by  the  judge  holding  tlie  term,  where  those  issues  ar 
regularly  upon  the  calendar  for  trial,  either  with  c 
without  the  entry  of  an  order. 

New  In  form ;  Include  part  of  Oo.  Proc ,  |  251,  and  pari  of  I  lS8b  Si 
Warner  p.  Wlgers,  2  Sandf.  635 ;  Kry  t>.  Bennett,  9  Abb.  45. 

g  968.  [Amended,  1877.]  What  isauee  of  £M>t  ar 
triable  by  a  Jury.  —  In  each  of  the  following  actions,  m 
issue  of  fact  must  be  tried  by  a  jury,  unless  a  jury  tria 
is  waived ,(1)  or  a  reference  is  directed  : 

1.  An  action  in  which  the  complaint  demands  Judg 
ment  for  a  sum  of  money  only. 

2.  An  action  of  ejectment ;  for  dower;  for  waste ;  fo 

a  nuisance  ;  or  to  recover  a  chattel. 

Substitute  for  Oo.  Proc..  I  253.  Lewis  v.  Yanmrn,  IS  Abb.  80i;  Fir 
Department  v.  Harrison,  2  Hilt.  455;  9  Abb.  1;  17  How.  XTS;  18  Id.  181 
Fasnacht  r.  8tehn.53  Barb.  650;  s.  c,  ft  Abb.  N.  8.  398:  N.  T.  loeOo 
r.  N.  W.  Ins.  Co.,  10  Abb.  35;  k.  c,  SI  Barb.  73:  and  20  How.  4M;  Qras 
sou  V.  Ketcltas.  17  N.  T.  496;  Dunnell  v.  KeteiUs.  18  Abb.  206:  Bodi 
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wen  V.  Hartford  F.  Ina.  Co., 4 Id.  179;  G«net  r.  HowUnd,  30  How. 560. 
(1)  Parker  v.  Laoe7,fi8  N.  1. 469;  Penn.  Goal  Oo.  v.  Del.  Canal  Co.,  1 
Ker(».73;  Mc  Keoo  v.  Lee,  4  Bob.  450;  Bradley  «.  Aldrlcb,  40  N.  Y.  004. 

g  969.  What  iames  are  triable  by  the  oourt.  —  An 
iaeae  of  law,  in  aoj  action,  and  an  issue  of  fact,  in  an 
action  not  specified  in  the  last  section,  or  wlierein  pro- 
▼iaion  for  a  trial  bra  jury  is  not  expressly  made  by  law, 
must  be  tried  by  the  oourt,  unless  a  reference  or  a  jury 
trial  ia  directed. 

Oo.  Proc,  portloDf  of||293aiHl  SM.    McCarty  v.  Edwards.  34  How. 
at;  McMahon  v.  Allen.  10  Id.  394;  Church  v.  Freeman,  16  Id.  2V7:  Wll- 
"  -  r.  Portjrth,  id-  448;  Draper  v.  Drty,  11  Id.    439;  Cheetteboroagh  v. 
-',  ft  Duer,  12»;  0'Brl«D  v.  Bowea,  4  Bohw.  6&8. 


§  970.  [Amended,  1877.]  Order  for  trial  by  Jury,  of 
Mp&d&o  questions  of  fact,  when  of  right  —  Wliere  a 
party  is  entitled,  by  the  constitution,  or  by  express  pro- 
Tision  of  law,  to  a  trial,  by  a  jury,  of  one  or  more  issues 
of  fact,  in  an  action  not  specified  in  section  968  of  this 
act,  he  may  apply,  upon  notice,  to  the  court  for  an 
order,  directing  all  tlie  questions,  arising  upon  those 
issues,  to  be  distinctly  and  plainly  stated  for  trial  ac- 
cordingly. Upon  the  hearing  of  the  application,  the 
court  must  cause  the  issues,  to  the  trial  of  which,  by  a 
Jury,  the  party  is  entitled,  to  be  distinctly  and  plainly 
stated.  The  subsequent  proceedings  are  the  same,  as 
where  questions,  arising  upon  the  issues,  are  stated  for 
trial  by  a  jury,  in  a  case  where  neither  party  can.  as  of 
right,  require  each  a  trial ;  except  that  tlie  finding  of 
the  jury,  upon  each  question  so  stated,  is  conclusive  in 
the  wciion,  unless  the  verdict  is  set  aside,  or  a  new  trial 
is  granted. 

Sakwmote  for  part  of  Co.  Proc,  8  2M.    See  Birdaall  v.  Patterson,  M  N. 
T.  43, 49.  and  50. 

^  971.  [Amended,  1877.]  Id*;  when  discretionary. 
— In  an  action,  wliere  a  party  is  not  entitled,  as  of  right, 
to  a  trial  by  a  jury,  the  court  may,  in  its  discretion, 
upon  the  application  of  either  party,  or  without  appli- 
cation, direct  that  one  or  more  questions  of  fact,  arising 
upon  the  issues,  be  tried  by  a  jury, and  may  cause  those 
qaestiona  to  be  distinctly  and  plainly  stated  for  trial 
accordingly. 
Id. 

§  972.  [Amended,  1877.]  Trial  of  the  remainder  of 
the  iaanaa.  —  If  the  questions,  directed  to  be  tried  by  a 
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S§  973-977. 

Jarj,  fts  prescribed  in  the  last  two  sections,  do  not  « 
Drace  all  the  issues  of  fact  in  the  action,  the  remiuni 
IsBues  of  fact  must  be  tried  by  the  court,  or  by  a  refei 

Substltuta  for  part  of  Go.  Proc. .  8  254.   See  BlrdsaU  v.  PaUenon, «] 
T.  43, 49,  and  50. 

§  973.  [Repealed,  1877.] 

g  974.    [Amended,    1877.1      Oounterclaim    to 
deemed  an  action,  within  the  foregoing  sectionB. 

Where  the  defendant  interposes  a  counterclaim,  a 
thereupon  demands  an  affirmative  judgment  agaii 
the  plaiuiiff,  the  mode  of  trial  of  au  issue  of  fact,  ai 
ing  thereupon,  is  the  same,  as  if  it  arose  in  an  acti 
brought  by  the  defendant,  against  the  plaintiff,  for  I 
cause  of  action  stated  in  the  counlerclaim,  and  demai 
ing  the  same  judgment. 
New. 

§  975.  Immaterial  issues  need  not  be  tried.  —  An 
sue,  the  disposition  of  which  is  not  necessary  to  enal 
the  court  to  render  the  appropriate  judgment,  is  i 
required  to  be  tried. 

New. 

§  976.  What  issues  to  be  tried  before  one  Jndg 
regulation  of  trial  in  the  supreme  court.  —  An  issue 
law,  or  an  issue  of  fact,  triable  by  a  jury  or  by  the  ecu 
must  be  tried  at  a  term  held  by  one  judge  only,  exce 
as  otherwise  prescribed  in  section  207  of  this  act 
the  supreme  court,  an  issue  of  fact,  triable  by  a  jai 
must  be  tried  in  the  circuit  court ;  and  an  issue  of  fs< 
triable  by  the  court,  or  an  issue  of  law,  may  be  tried 
the  circuit  court,  or  at  a  special  term  of  the  suprei 
court,  as  prescribed  in  the  general  rules  of  practice. 

Co.  Proc. ,  1 2M.    Ward  v,  Davis.  6  How.  274. 

§  977.  [Amended,  1877.]  Notice  of  trial  and  so 
of  issue.  Calendar  to  be  prepared.  —  At  any  time  aft< 
the  joinder  of  issue,  and  at  least  fourteen  days  befo] 
the  commencement  of  the  term,  either  party  may  sf^^ 
a  notice  of  trial  (I)  The  party  nerving  the  notice  mui 
tile  with  the  clerk  a  note  of  issue,  stating  the  title  < 
the  action  ;  the  names  of  the  attorneys  ;  the  time  wh€ 
the  last  pleading  was  served  ;  the  nature  of  the  isB^ 
whether  of  fact  or  of  law  ;(2)  and,  if  an  issue  of  f^ 
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whether  it  is  triable  by  a  jury,  or  by  the  court,  without 
«  jury.  TUe  note  of  issue  must  be  filed,  at  least  twelve 
days  before  the  commencement  of  the  term.  -  The  clerk 
must  thereupon  enter  the  cause  upon  the  calendar,  ac- 
cording to  the  date  of  the  issue.  The  clerk  mast  pre- 
pare the  calendar  and  have  the  necesslPry  copies  ready 
for  distribution  at  least  five  days  before  the  commence 
ment  of  the  term.  In  the  city  and  county  of  New-Tork, 
where  a  party  has  served  a  notice  of  trial,  and  filed  a 
note  of  issue,  for  a  term,  at  which  tlie  cause  is  not  tried, 
it  is  not  necessary  for  him  to  serve  a  new  notice  of  trial, 
or  file  a  new  note  of  issue  for  a  succeeding  term ;  and 
the  action  must  remain  on  the  calendar  until  it  is  dis* 
posed  of.(3) 

Go.  Proc.  part  of  1 2:M(,  «a  amM  by  L.  1876,  ch.  431,  |  9.  (1)  Central 
BaDk  V.  AIden.41  How.  102;  Dayton  v.  HcTntyre,  b  id.  117;  Tracy  v. 
H.  Y.  Steam  Faucet  Co.,  1  E.  D.  Smitb,  349:  Lesher  v.  Parraelee,  1 
Wend.  22;  N.  T.  Cent.  Ins.  Co.  v.  Kelsey,  13  lluw.  535;  Browning  v. 
Paige,  7  Id.  -^$7 ;  North  v.  Sargent,  14  Abb.  224 ;  Brown  v.  Richardson,  A 
Bob.  OQft.  (2)  Clinton  v.  Myers.  43  How.  93:  Regulations  of  Circuit  Cal- 
endars,  13  Id.  345.  (3)  Walsh  v.  Gregory,  19  Abb.  363:  Culver  v.  Felt,  4 
Bob.  6SI;  B.  c,  30  How.  442;  Yose  r.  Florida  R.  R.  Co., 46  Id.  424. 

§  978.  [Amended,  1877.]  Issues  how  arranged. 
Order  of  disposition  at  a  Jury  term.  —  Tlie  issues  on 
tlie  calendar  must  be  arranged  by  the  clerk  in  the  fol 
lowing  order : 

1.  Issues  of  fact. 

2.  Issues  of  law. 

Where  a  jury  Is  In  attendance,  the  issues  must  be 
disposed  of  in  the  same  order ;  unless,  for  the  conven- 
ience of  parties,  of  the  dispatch  of  business,  the  judge 
holding  the  term  otherwise  directs. 

Substitute  for  Oo.  Proc. ,  }  257 ;  amUa.     Miller  v.  Freeborn,  4  Rob. 

eos. 

§  979.  Id. ;  when  a  Jury  does  not  attend.  —  Wliere  a 
jary  is  not  in  attendance,  issues  of  law  have  a  prefer- 
ence over  issues  of  fact;  unless  the  judge  holding  the 
term  otherwise  directs. 
New  in  form.    See  concluding  sentence  Co.  Proc. .  I  255, 

%  980.  [Amended,  1877.]  Either  party  may  bring 
iMuetotriaL — Either  party,  who  has  served  the  no- 
tice, may  bring  the  issue  to  trial  ;(1)  and,  in  the  a1>- 
sence  of  the  adverse  party,  unless  the  judge  holding  the 
term,  for  good  cause,  otherwise  directs,  may  proceed 
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with  the  cause,  and  take  a  dismissal  of  the  complaint, 
or  a  verdict,  decision,  or  judgment,  as  the  case  re- 
quires. (2)  An  inquest,  for  want  of  an  aJfidavit  of  merits, 
cannot  be  taken  where  the  answer  is  verified. 

Go.  Proc.,  I SM,  amM.  L.  1876.  ch.  431. 1 10.  (1)  Ward  «.  Dewey.  11 
How.  193.    (3)  Gordte  v,  Hoxle,  29  Barb.  647. 

§  981.  What  papers  to  be  famished  on  trial,  and  by 
whom. —  Where  the  issue  is  brought  to  trial  bj-  the 
plaintiff,  he  must  furnish  the  court  with  copies  of  the 
summons  and  pleadings,  and  of  the  offer,  if  anj  has 
been  made*.  Where  the  issue  is  brought  to  trial  by  the 
defendant,  and  the  plaintiff  does  .not  furnish  moae 
papers,  they  must  be  furnished  bj  the  defendant. 

Go.  Proc,|3N,am*d. 


ARTICLE  SECOND. 

THB  FLACB  OF  TRIAL. 

Bio.  962.  Certain  actions  to  be  tried,  where  the  rabfeot  thereof  teitta 

ated. 
983.  Other  actions,  where  the  cause  thereof  arose. 
964.  Other  actions,  according  to  the  residence  of  the  parties. 
985.  Place  of  trial.  If  proper  county  not  designated. 
98A.  Defendant  ma}'  demand  change ;  proceedings  therenpoiu 

987.  When  court  may  change  the  place  of  trial. 

988.  Effect  of  changing  the  place  of  trial. 

989.  Effect  of  order  changing  nlsce  of  trial. 

990.  Is8ues  of  law,  where  titipble. 

991.  ThU  article  appUcable  foly  to  the  supreme  court. 

g  982.  Certain  actions  to  be  tried,  where  the  sul^eot 
thereof  is  situated.  —  Each  of  the  following  actions 
must  be  tried  in  the  county,  in  which  the  subject  of  the 
actiou,  or  some  part  thereof,  is  situated :  an  action  of 
ejectment ;  for  the  partition  of  real  property ;  for 
dower;  to  foreclose  a  mortgage  upon  real  property ,(1) 
or  upon  a  chattel  real ;  to  compel  the  determination  of 
a  claim  to  real  property  ;  for  waste ;  for  a  nuisance  ;  or 
to  procure  a  judgment,  directing  a  conveyance  of  real 
property ;  and  every  other  action  to  recover,  or  to  pro- 
cure a  judgment,  establishing,  determining,  defining, 
forfeiting,  annulling,  or  otherwise  affecting,  an  estate, 
right,  title,  lien,  or  other  interest,  in  real  property,  or  a 
chattel  real.(2)  But  where  all  the  real  property,  to 
which  the  action  relates,  is  situated  without  the  State, 
the  action  must  be  tried,  as  prescribed  in  section  984  of 
this  act.  (3) 

Substitute  fbr  part  of  Co.  Proc ,  1 123.    (1)  Birmingham  Iron  Foundxr 
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V.  Hatfl«14i,43N.  Y.  224;  MHIer  v.  Hnll,S  Ho  v.  82S:  Harsh  v.  Lovny. 
as  Barb.  197.  (3)  Leland  v.  Hathom,  i2  N.  Y.  647  ;  Kly  *.  LowenstelD, 
9  Abb.  N.  8.  42:  Bawls  v.  Carr,  17  Abb.  96;  Wood  v.  HolllBter.Sid.  14; 
Habbell  v.  Slbie7.4  Abb.  N.  S.  4n3.  (3)  Newton  v.  Branson,  13  N.  T.  r^7 ; 
Mnarinav.  Belden,6  Abb.  166;  Bennett  v.  SrvinK,4  Bob.  671;  Oardner 
9.  Ogden,  22  N.  T.  327. 

§  983.  [Amended,  1877.]  Other  aoCioiia,  where  the 
caofle  thereof  arose. — An  action,  for  either  of  the  fol- 
lowing causes,  must  be  tried  in  the  county,  where  the 
cause  of  action,  or  some  part  thereof,  arose  :(1) 

1.  To  recover  a  penalty  or  forfeiture,  imposed  by 
statute,  except  that,  where  the  offence,  for'which  it  is 
imposed,  was  committed  on  a  lake,  river,  or  other  stream 
of  water,  situated  in  two  or  more  counties,  the  action 
may  be  tried  in  any  county,  bordering  on  the  lake,  river, 
or  stream,  and  opposite  to  the  place  where  the  offence 
was  committed. 

2.  Against  a  public  officer,  or  a  person  specially  ap- 
pointed to  execute  his  duties,  for  an  act  done,  in  virtue 
of  bia  office,  or  for  an  omission  to  perform  a  duty,  inci- 
dent to  his  office  ;(2)  or  against  a  person,  who,  by  the 
command  or  in  the  aid  of  a  public  officer,  has  done  any 
thing  touching  his  duties. 

3.  To  recover  a  chattel  distrained,  or  damages  for  dis- 
training a  chattel. 

Sabstltnte  for  parts  of  Go.  Proc. ,  M  123  and  124.  (1)  Blrmini;hain  Iron 
F.  r.  Hatfield,  43  N.  Y.  234.  («)  PeoDle  v.  Hayes,?  How.  218;  Brown 
r.  <<mitb.  24  Barb.  419;  Howland  v.  Wllletts,  ft  Sandf.  219;  Porter  v, 
PllUbary,  11  How.  240. 

§  984.  Other  actiomi,  aooordlng  to  the  residenoc  of 
the  parties.  —  An  action,  not  specified  in  the  laRt  two 
sections,  must  be  tried  in  the  county,  In  which  one  of 
the  parties  resided,  at  the  commencement  thereof.  If 
neither  of  the  parties  then  resided  in  the  State,  it  may 
be  tried  in  any  county,  which  the  plaintiff  designates, 
for  that  purpose,  in  the  title  of  the  complaint. 

Co.  Proc,  1 125.  Vence  r.  Yence,  13  How.  497;  Pooplo  v.  Cook,  6 
W.  448;  Vermont  B.  B.  Co.  v.  Northern  B.  B.  Co.,1.1.  lor.;  I>e.;ph'  r. 
Frelerlcka.  48 Id.  174;  Sherwood  v.  Saratoga B.  R.  Co.,l->  Harb.  t\r^; 
People  r.  Pierce. 31  Id.  138:  Conrofl  v.  Nat.  Prot.  Ins.  (Jo.,  Id  How.  l(tt; 
Poud  r.  Hadson  fiiverR.  R.  Co..  17  Id.  643;  Internat.  Ass.  Co.  r.  Sweat- 
iand,  14  Abb.  340;  Hclvor  r.  McCabe,  16  Id.  319:  Jonlao  v.  Garrison.  6 
How.  6;  Beldeur.  N.  Y.  AH.  R.  R.  Co.,  15  Id.  17;  Hart  r.  Oatnian. 
1  Barb.  229;  Henry  v.  Bank  of  Saltna,  ft  HllI,  032. 

§  986.  Plaoe  of  trial,  if  proper  oounty  not  designated. 
If  the  county,  designated  in  the  complaint,  as  the  place 
of  trial,  is  not  the  proper  county,  the  action  may  not- 
withstanding be  tried  therein;  unless  the  place  of  trial 
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Is  changed  to  the  proper  coanty,  upon  the  demand  oi 

the  defendant,  followed  by  the  consent  of  the  plaintiff, 

or  the  order  of  the  court. 

Substitute  for  Co.  Proc.  partof  8  126.  Lynch  v.  Mosher,  4Uow.  88; 
Internal  Ins.  Co.  v.  Sweatland,14  Abb.  240:  People  v.  Klngsley,  8 Hun, 
S33;  Birmingham  Iron  F.  v,  Hatfield,  43  N.  T.  224. 

g  986.  Defendant  may  demand  change ;  prooeedingi 
thereupon.  —  Where  the  defendant  demands  that  the 
action  be  tried  in  the  proper  county,  his  attorney  must 
serve  upon  the  plaintiffs  attorney,  with  the  answer,  oi 
before  service  of  the  answer,  a  written  demand  accord- 
ingly. The  demand  must  specify  the  county,  where 
the  defendant  requires  the  action  to  be  tried.  If  the 
plaintiff's  attorney  does  not  serve  his  written  consent  to 
the  change,  as  proposed  by  the  defendant,  within  five 
days  after  service  of  the  demand,  the  defendant's  attor- 
ney may,  within  ten  days  thereafter,  serve  notice  of  a 
motion  to  change  the  place  of  trial. 

Id.  Vermont  C.  R.  R.  Co.  v.  North .  R.  R.  Co. ,  6  How.  106 ;  Beardaley 
V.  DIckeraon,  4  Id.  81;  March  v.  Lowry,  16  Id.  41;  a.  c.  S8  Barb.  197; 
Houckit  V.  Lasher,  17  How.  520;  Moore  v.  Gardner.  5  Id.  343;  Hafibrouck 
^^  McAdam,  4  Id.  342;  SUrks  v.  Bates,  12  Id.  469;  Hubbard  v.  Nat. 
Prot.  Ins.  Co.,  11  Id.  149. 

§  987.  When  court  may  change  the  place  of  trial— 

The  court  may,  by  order,  change  the  place  of  trial,  in 
either  of  the  following  cases: 

1.  Where  the  county,  designated  for  that  purpose  in 
the  complaint,  is  not  the  proper  county .(1) 

2.  Where  there  is  reason  to  believe,  that  an  impartial 
trial  cannot  be  had  in  the  proper  county. (3) 

3.  Where  the  convenience  of  witnesses,  and  the  endfl 

of  justice,  will  be  promoted  by  the  change.(3) 

Co.  Proc..  partof }  126,  (1)  Lynch  v,  Mosher.  4  How.  88;  Internal. 
Ins.  Co.  V.  Sweetlanil,  14  Abb.  21U:  Be^rd.oley  v.  Dlckerson,  4  How.  81. 
(2)  Moulton  r.  Be<;cher,  1  Abb.  N.  C.  193:  Bowmanr.  Ely.2Wend.«6; 
Mesaenf^err.  Holmes,  12  Id.  203:  Van  Rensselaer  v.  I>ouf lass,  2  Id.  S90; 
People  V.  Wright,  5  How.  23 ;  BudRe  v.  Northam,  20  Id.  248.  (3)  Good- 
rich f>.  Vanderbllt,  7  How.  4fi8;  Houck  v.  Ijaaher.  17  Id.  620. 

§  988.  [Amended,  1877.]  Eflfect  of  changing  the 
place  of  triaL  —  Where  the  place  of  trial  is  changed  to 
another  county,  the  subsequent  proceedings  shall  be 
had  in  the  county  to  which  the  change  is  made,  the 
same  as  if  it  had  been  designated  in  the  complaint,  as 
the  place  of  trial ;  except  as  otherwise  directed  by  the 
court,  or  provided  by  the  written  consent  of  the  parties, 
filed  with  the  clerk.     And  the  clerk  of  the  county,  from 
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which  it  18  changed,  must  forthwith  deliver  to  the  clerk 
of  the  county,  to  which  it  is  changed,  all  papers  filed 
in  the  action,  and  certified  copies  of  all  minutes  and 
entries  relating  thereto,  which  must  be  filed,  entered, 
or  recorded,  as  the  case  requires,  in  the  office  of  the  last 
named  clerk. 

Co.  Proc. .  I  us,  test  wntenoe,  am*d. 

§  989.  [Amended,  1877.]  Effect  of  order  changing 

place  of  triaL  —  An  order  to  change  the  place  of  trifd 

takes  effect,  upon  the  entry  thereof,  in  the  office  of  the 

clerk  of  the  county,  from  which  the  place  of  trial  is 

changed.     But  for  the  purposes  of  the  place  of  hearing 

a  motion  to  set  it  aside,  or  an  appeal  therefrom,  the 

place  of  trial  is  deemed  unchanged. 

New.  Vltkv.  Altanj  A  Su.  B.  R.  Co.,  41  How.  M5:  Moalton  v. 
Beccher.  1  Abbw  H.  a  198»  237 ;  KeUogv  v.  SnUib.  7  Hon,  Aftl. 

§  990.  [Amended,  1879.]  luraes  of  law,  where  tri- 
able.—  An  issue  of  law  may  be  tried  in  any  county 
within  the  judicial  district  embracing  the  county 
wherein  the  action  is  triable ;  but  after  the  trial,  the 
decision  and  all  other  papers  relating  to  the  trial  must 
be  filed,  find  the  judgment  rendered  must  be  entered, 
in  the  last  named  county. 

Nev  io  flmn. 

§  991.  lUi  artlole  applicable  only  to  the  supreme 
comrt.  —  This  article  is  applicable  to  an  action  In  the 
supreme  court  only. 

Kew. 

ARTICLE  THIRD. 

KXCBFTION8,  CABB,  AKD  MOTION  FOB  A  HBW  TBIAL. 

8k.  992.  Wbafc  niUngB  maj  be  excepted  to. 

MS.  RetaMl  of  court  or  referee,  to  find  upon  (kcti  maj  be  excepted 

to. 
994.  When  and  how  exceptions  may  be  taken,  after  doie  of  trial 

by  court  or  referee. 
vn.  Id.;  durlDR  the  trial,  or  upon  trial  by  Jury. 

996.  Ruling  excepted  to :  how  reviewed. 

997.  Oue,  when  neceiittary;  bow  made  and  settled. 
9M.  When  appeal,  etc.,  may  be  heard  without  a  case. 

999.  Motion  for  new  trial  upon  Judge's  minutes ;  appeal  from  order 
thereupon.  ^      .    . 

Um.  When  ami  how  exceptions,  taken  npon  a  Jury  trial,  heard  at 
general  term. 
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8m.  1001.  Motion  for  new  trial  at  seneral  term«  wben  trial  waa  by  oovrt 

or  referee. 
1008.  When  motion  for  new  trial  to  bo  made  at  special  term.    B*- 

stiictlona  thereupon. 
1008.  Application  of  this  article  to  trials  of  specific  qnestlons  by 

Jury ;  special  provisions  applicable  thereto. 
1004.  Motion  for  new  bearing,  after  trial  of  specific  questions  bj  • 

referee. 
100ft.  Final  Judgment,  etc.,  not  stayed,  by  motloa  for  a  new  trteL 

Motion  may  be  heard  afterwards. 

1006.  When  exception  not  to  prejudice  motion  for  new  trial. 

1007.  Notes  of  stenographer  may  be  treated  as  minutes  of  the  Jndg*. 

g  992.  What  rulingB  may  be  excepted  to.  —  An  ex- 
ception may  be  taken  to  the  ruling  of  the  court  or  of  a 
referee,  upon  a  question  of  law,  arising  npon  the  trial 
of  an  issue  of  fact.  Except  as  prescribed  in  section 
1180  of  this  act,  an  exception  cannot  be  taken  to  a  rul- 
ing, upon  a  question  of  fact.  For  the  purposes  of  thia 
article,  a  trial  by  a  jury  is  regarded  as  continuing,  until 
the  verdict  is  rendered. 

New.  See  Magle  v.  Baker.  14  N.  T.  438:  Mayor  of  New  Tork  e.  ft^ 
ben,  24  How.  3M;  Hatch  r.  Foeerty, 7  Rob.  488;  Matthews  e.  Meybecs, 
63  N.  Y.  fM;  MetropoliUn  Oas-llght  Co.  v.  Mayor, 9  Hun. 706 ;  Btartnv. 
People,  45  N.  Y.  333. 

g  993.  Refusal  of  oourt  or  referee,  to  find  upon  fiiots 
may  be  excepted  to. —  Upon  the  trial  of  an  issue  of  fact 
by  a  referee,  or  by  the  court,  without  a  jury,  a  refusal 
to  make  any  finding  whatever,  upon  a  question  of  fact, 
where  a  request  to  find  thereupon  is  seasonably  made 
by  either  party,  or  a  finding  without  any  evidence  tend- 
ing to  sustain  it,  is  a  ruling  upon  a  question  of  law, 
within  the  meaning  of  the  last  section. 

New.  To  be  read  In  connection  with  }  1023,  post.  Smith  v.  Qlen^l 
Falls  Ins.  Co.,62N.  Y.  8ft. 

^  994.  When  and  how  exceptions  may  be  takeii| 
after  close  of  trial  by  court  or  referee.  —  Where  an  is- 
sue of  fact  is  tried  by  a  referee,  or  by  the  court,  without 
a  jury,  an  exception  to  a  ruling,  upon  a  question  of  law, 
made  after  the  cause  is  finally  submitted  must  be  taken, 
by  filing  a  notice  of  the  excfi)tion  in  the  clerk's  ofiSce, 
and  serving  a  copy  thereof  upon  the  attorney  for  the 
adverse  party.  The  exception  may  be  so  taken,  at  any 
time  before  the  expiration  of  ten  days  after  service,  upon 
the  attorney  for  the  exceptant,  of  a  copy  of  the  decision 
of  the  court,  or  report  of  the  referee,  and  a  written  no- 
tice of  the  entry  of  judgment  thereupon.(l)  If  the  no- 
tice of  exception  is  filed  before  the  entry  of  final  judg^ 
ment,  it  must   be  inserted   in   the  judgment-roll ;   if 
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afterwards,  it  must  be  annexed  to  the  judgment-roll.    In 

either  case,  it  constitates  a  part  of  the  papers,  upon 

which  an  appeal  from  the  judgment  mast  be  heard. 

ParUof  Go.  Proc..  K  X8  and  273.  modified  and  am'd.  (1)  Hnnt  v. 
Bloomnr,  13  N.  T.  341;  Johnson  v.  Wbitlock,  Id.  344:  s.  c.  Id.  671; 
Major  of  N.  Y.  v.  £rben.  24  Id.  a'«8 ;  Douglas*  r.  Day.  3  Keyes,  434 ;  61»- 
■eil  V.  StoUey,  li.  213;  Euoa  v.  Elgenbrodt,  32  N.  T.  444:  Weed  v.  Har- 
lem R.  B.  Co..  29  IJ.  610;  Sheldon  v.  IVood.  14  How.  18:  Ck>e  o.  Coe.  14 
Abb.  gJ:  Bortle  «.  Mellen,  id.  228 ;  Beach  v.  Gregory,  3  id.  78;  Sails  v, 
BaUer.  37  How.  133;  Beach  «.  Raymond.  1  Hilt.  201. 

§  996.  Id. ;  during  the  trial,  or  upon  trial  by  jury. — 
In  any  other  case,  an  exception  must  be  taken,  at  the 
time  when  the  ruling  is  made,  unless  it  is  taken  to  the 
charge  giv^en  to  the  jury ;  in  which  case,  it  must  be 
taken  before  the  jury  have  rendered  their  verdict.(l)  It 
must,  at  the  time  when  it  is  taken,  be  reduced  to  writ- 
ing by  the  exceptant,  or  entered  in  the  minutes.  (2) 

From  2  R.  8.  422. 1 73,  and  11. ,  1 71.  as  mo-iifled  by  Co.  Proc. ,  1264.  am'd. 
it)  McCrackan  v.  C'bulwell,8  N.  Y.  133;  Onondaga  Co.  M.  Ins.  Co.  v. 
Mtnani,  2  Id.  US.    02)  Conover  v.  MuU  Um.  Co.  of  Albany,  1  N.  Y.  2M. 

^  996.  Ruling  excepted  to ;  how  reviewed.  —  A 
mling,  to  which  an  exception  is  taken,  as  prescribed  in 
the  last  four  sections,  can  be  reviewed  only  upon  an 
appeal  from  the  jud«^meut,  rendered  after  the  trial;  ex- 
cept in  a  case,  where  it  is  expressly  prescribed  by  law, 
that  a  motion  for  a  new  trial  may  be  made  thereupon. 

Vewlafbrm.    Prtfoev.  Key08,8T.  AOL  790;  s.  o.,l  Hun,177. 

g  997.  [Amended,  1877.]  Oase,  when  necessary  j  how 
made  ana  aetUed. —  Where  a  party  intends  to  appeal 
from  a  judgment,  rendered  after  the  trial  of  an  issue  of 
fact,  or  to  more  for  a  new  trial  of  such  an  issue,  he  must, 
except  as  otherwise  prescribed  by  law,  make  a  case,  and 
procure  the  same  to  be  settled  and  signed,  by  the  judge 
or  the  referee,  by  or  before  whom  the  action  was  tried, 
aa  prescribed  in  the  general  rules  of  practice ;  or,'  in 
case  of  the  death  or  disability  of  the  judge  or  referee,  in 
Huch  manner  as  the  court  directs.  The  case  must  con- 
tain so  much  of  the  evidence,  and  other  proceedings 
npon  the  trial,  as  is  material  to  the  questions  to  be 
raised  thereby,  and  also  the  exceptions  taken  by  the 
party  making  the  caae.  If  it  afterwards  becomes  neces- 
aary  to  separate  the  exceptions,  the  senaration  may  be 
made,  and  the  exceptions  may  be  stated,  with  so  much 
of  the  evidence  and  other  proceedings,  as  ia  material  to 
Ihe  qoeaUona  raiaed  by  them,  in  a  caae,  prepared  and 
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settled,  as  directed  in  the  general  rales  of  practice  ;  or, 
in  the  absence  of  directions  therein,  by  the  ooart,  upon 
motion.  It  is  not  necessary  to  state,  in  a  case,  that  a 
finding  upon  the  facts,  or  a  ruling  upon  the  law,  was 
made,  where  the  finding  or  ruling  appears  in  a  referee's 
report,  or  in  the  decision  of  the  court,  upon  a  trial  by 
the  court,  without  a  jury. 

Substituted  for  part  of  Co.  Proc,  M  264  and  268,  and  of  |  27JJ^^"> 
amendment*.  Gilchrist  t-.  Stevenson,  7  How.  ''iJJ^'^  rJiM^kle  v.  Sm\th. 
11  N.  Y.  nm ;  Marckwald  v.  UceanJc  Steam  Nav.  Co., «  Hun,  »47;  Bohnel 
i.  Llthaucr,  7  l-l.  238;  Howlaud  v.  Woodruff,  16  Abb.  N.  S.  411 ;  Kyan  v. 
WuvU..  4  Hun,  WM  ;  Dal7..-ll  r.  Raw,  1  T.  A  C,  Add.  4 :  Perkins  r.  flill,  9« 
N.  i".  S7;  Glaciusv.  Black.  .W  td.  H."i:  Clark  v.  Donaldson,  49 How.  Ito; 
Pendleton  v,  Hughes,  6S  Barb.  136;  Davie  ».  \an  Wle,  IT.  AC.  &30: 
Tompkins t>.  Lee,  59  N.  Y.  662;  Porter  v.  Parks,  2  Hun,  675. 

§  998.  When  appeal,  etc.,  may  be  heard  without  a 
case.  —  It  is  not  iieces»ary  to  make  a  case,  for  the  pur- 
pose of  moving  for  a  new  trial,  upon  the  minutes  of  the 
Midge,  who  presided  at  a  trial  bj  a  jury ;  or  upon  an  al- 
Jegation  of  irregularity,  or  surprise;  or  where  a  party 
intends  to  appeal  from  a  judgment  entered  upon  a  ref- 
eree's report,  or  a  decision  of  the  court  upon  a  trial,,with- 
out  a  jury,  and  to  rely  only  upon  exceptions,  taken  aa 
prescribed  in  Bectiou  994  of  this  act. 

See  Sup.  CU  Bulea.  No.  41. 

§  999.  Motion  for  new  trial  upon  Judge's  minutes  | 
appeal  from  order  thereupon.  —  The  judge,  presiding 
at  a  trial  by  a  jury,  may.  in  his  discretion,  entertain  a 
motion,  made  upon  his  minutes,  at  the  same  term,  to  set 
aside  the  verdict  and  grant  a  new  trial,  upon  exceptions ; 
or  because  the  verdict  is  for  excessive  or  insufficient 
damages  ;  or  otherwise  contrary  to  the  evidence,  or  con- 
trary to  law. (I)  If  an  appeal  is  taken  from  the  order, 
made  upon  the  motion,  it  must  be  heard,  upon  a  case, 
prepared  and  settled  in  tlie  usual  manner. 

Co.  Proc.,  part  off  2fl4,aro'd.  (1)  Moore  r.  Wood.  19  How.  409:  Algep 
V.  Duncan, 39  N.Y.:\l:J;  AllKro  r.  Duncan,  24  How.  210;  McDonald  ©.Wal- 
ter, 40  N.  Y.  551 ;  Tinson  v.  Welch,  7  Rob.  392;  .'il  N.  Y.  2»4;  Wavie  v, 
Wavle,  tf  Hun.  125;  Matthews  v,  Meyberjt,  M  N.  Y.  656;  Nolau  v.  Harris, 
K  How.  409;  Carpenttir  v.  Beare,  4  Hun,  5(ft). 

g  1000.  [Amended,  1877.]  When  and  how  excep- 
tions, taken  upon  a  jury  trial,  heard  at  general  term. 
—  Upon  the  application  of  a  party  who  has  taken  one  or 
more  exceptions,  the  judge,  presiding  at  a  trial  hy  a 
jury,  may,  in  his  discretion,  at  any  time  during  the  same 
term,  direct  an  order  to  be  entered,  that  the  exceptions 
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so  taken  be  beard,  in  tbe  first  instance,  at  tbe  general 

term ;  and  that  judgment  apon  tbe  verdict  be  suRpended, 

in  tbe  mean  time.(l)    At  any  time  before  tbe  bearing  of 

tbe  exceptions,  the  order  maybe  revoked  or  modified, 

upon  notice,  in  court  or  out  of  court,  bj  tbe  judge  wbo 

made  it ;  or  it  may  be  set  aside  for  irregularity,  by  tbe 

court,  at  any  term  tbereof.(2)     Unless  it  is  so  revoked 

or  set  aside,  tbe  exceptions  must  be  beard  upon  a  motion 

for  a  new  trial,  wbicb  must  be  decided  by  tbe  general 

term.      Tbe  motion  is  deemed  to  have  been  made,  when 

tbe  order  was  granted ;  and  eitber  party  may  notice  it 

for  bearing  at  tbe  general  term,  upon  tbe  exception9.(8) 

Bstwtltote  for  Co.  Proc,  part  of  1 265.  (1)  Brown  v.  Conger.  8  Hun, 
<B;Qninn  V.  0ms, 6  T.  A  C.  402:  Price  v.  Keyes.SM.  72i);  s.  c.  1  IIuo, 
177;  Seattle  «.  Ilfa«araSav.  Bank,  41  How.  137;  LAke  r.  ArtlsaiH*  Bank, 
IS  Abb.  N.  S.  aJU:  a.  c.  3  Keye^i,  276;  Ely  v.  McKntght.  30  lluw.  97; 
nanUngtonv.  Cladln.  6  Trans.  App.  169;  4  S.indr.  701:  Kvie  v.  Harring- 
ton, 14  IIow.  »;  Devoe  v.  Hackley.  3  Rob.  679 ;  HotchkUw  v.  Ho<lt,'e,  3S 
Barb.  118;  8«eley  v.  Cblttemien,  10  Id.  303:  Clark  v.  Ward.  4  Duer,  206; 
Bogerar.  Beard,  20  Clow.  9.'*;  Mackey  r.  N.  Y.  C.  R.  R.  Co..  27  Barb. 
fi».  (!»)  New.  Port  f.  Hatborn,  54  K.  Y.  147.  (3)  New.  Price  «. 
Xeyes,sopra. 

g  1001.  Motion  for  new  trial  at  general  term,  when 
trial  was  bv  ooiirt  or  referee.  —  Wbere  tbe  decision  or 
report,  rendered  upon  tbe  triai  of  an  issue  of  fact  by 
the  ooart,  without  a  jury,  or  by  a  referee,  directs  an  in- 
terlocatory  judgment  to  be  entered*  and  further  pro- 
ceedings must  be  taken,  before  tbe  court,  or  a  judge 
thereof,  or  a  referee,  before  a  final  judgment  can  be 
entered ;  a  motion  for  a  new  trial,  upon  one  or  more  ex- 
ceptions, may  be  made  at  tbe  general  term,  after  tbe 
entry  of  the  interlocutojy  judgment,  and  before  the 
commencement  of  the  bearing  directed  therein.(l)  Tbe 
time  within  which  the  party  must  except,  for  that  pur- 
pose, to  a  ruling  of  law,  made,  upon  such  a  trial,  by  tbe 
judge  or  the  referee,  after  tbe  close  of  the  testimony,  is 
ten  days  after  service  of  a  copy  of  tbe  decision  or  re- 
port, and  notice  of  the  entry  oi  the  interlocutory  judg- 
ment thereupon.  (2) 

Id.,  part  of  I  aM.  (1)  Weaton  v.  Ketcbam,  39  V.  T.  Snpr.  M;  Stan  - 
ton  V.  Miner,  1  T.  AC.  23;  Produce  Bank  v.  Morton,  02  Uoir.  157;  a. 
c,  1  Abb.  N.  O.  174  ;  Douglas  «.  Douglas,  5  Hun,  140  ;  Cburub  r.  Kldii, 
3td.  251.  hi)  Hunt  V.  Bloomer,  13  N.  Y.  341;  12  How.  567;  Jobnson 
V.  Wbltlock,  13  N.  T.  344;  12  How.  571;  CatUn  v.  OatllnM  T.  A  0.  664. 

§  1002.  When  motion  for  new  trial  to  be  made  at 
■pecial  term.  Reetrictions  thereupon.  —  In  a  case,  not 
specified  in  the  last  three  sections,  a  motion  for  a  new 
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trial  must,  in  the  first  instance,  be  heard  and  decided 
at  the  special  term.(l)  But  where  it  is  founded  upon 
an  allegation  of  error,  in  a  finding  of  fact,  or  ruling 
upon  the  law,  made  by  the  judge  upon  the  trial,  it  can- 
not be  heard  at  a  special  term,  held  by  another  judge ; 
unless  the  judge,  who  presided  at  the  trial,  is  dead,  or 
liis  term  of  office  has  expired,  or  he  specially  directs 
the  motion  to  be  heard  before  another  judge.  And  a 
trial  by  a  referee  cannot  be  reviewed,  by  a  motion  for  a 
new  trial,  founded  upon  such  an  allegation,  except  in  a 
case  specified  in  the  last  8ectlon.(2) 

(1)  Co.  Proc,  part  of  9  2AS.  Cook  «.  Allen.  S  Hun,  Ml :  Rousm  v. 
Tontrln,  41  How.  <);  Tracy  v.  Altraever,  46  N.  T.  596:  LuddinKton  v. 
Miller,  36  N.  Y.  Supr.  1 ;  Gurney  v.  Sharp,  17  Abb.  410;  LuHko.  Smltb.S 
Barb.  570;  Morgan  v.  Morris,  12  Abb.  164;  Potter  v.  Chadser.ie  Id.  146: 
Tavlor  V.  Harlow.  11  How.  285;  WaUon  v.  Scrlven,  7  Id.  10.  ]«)  See 
Hunt  r.  Bloomer.  13  N.  Y.  341 ;  Johnson  v.  Wtaltlock.  Id.  344 ;  Jackson 
r.  Fassitt,  33  Uarb.  645;  Burnett  v.  Phalon,  4  Boew.  622;  Crouk  r.  Can- 
deld,  31  Barb.  171. 

§  1003.  Application  of  this  article  to  trials  of  specific 
questions  by  Jury ;  special  provisions  applicable 
thereto.  — The  provisions  of  this  article,  relating  to  the 
proceedings  to  review  a  trial  by  a  jury,  are  applicable  to 
the  trial,  by  a  jury,  of  one  or  more  specific  questions  of 
fact,  arising  upon  the  issues,  in  an  action  triable  by  the 
court.  But, except  in  a  case  specified  in  section  970  of  this 
act,  a  new  trial  may  be  granted, as  to  some  of  the  questions 
so  tried,  and  refused  as  to  the  others  ;  and  an  error,  in 
the  admission  or  exclusion  of  evidence,  or  in  any  other 
ruling  or  direction  of  the  judge,  upon  the  trial,  may,  in 
the  discretion  of  the  court  which  reviews  it,  be  disre- 
garded ;  if  that  court  is  of  opinion,  that  substantial  ius- 
tice  does  not  require  that  a  new  trial  should  be  granted.(l) 
Where  the  judge,  who  pre.sided  at  the  trial,  neither  en- 
tertains a  motion  for  a  new  trial,  nor  directs  exceptions, 
taken  at  the  trial,  to  be  heard  at  the  general  term,  a 
motion  for  a  new  trial  can  be  made  only  at  the  term, 
where  the  motion  for  final  judgment  is  made, or  the  re- 
maining issues  of  fact  are  tried,  as  the  case  requires. 

New  In  form.  (1)  Birdaall  ».  Patterson,  51  N.  Y.  43;  Vermllyea  «. 
Palmer.  52  Id.  471;  Lansing  v.  Russell,  2  Id.  563;  Torreat  v.  Forre«tj» 
Id.  5(11:  Marvin  r.  Manrln.4  Keyes.  9;  Clark  v.  Brooks,]  Abb.  N.  8.W, 
4W.  407;  Anderson  v.  Rome,  etc.,  R.  R.  Co..  54  N.  Y.  334;  Cburcb*. 
Kidd.  3  Hun.  254. 

^  1004.  Motion  for  new  hearing,  after  trial  of  spe- 
cific questions  by  a  referee.  — In  an  action  triable  by 
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the  court,  where  a  reference  has  heen  made,  to  report 
apon  one  or  more  specific  questions  of  fact,  involved  in 
the  issue,  a  motion  for  a  new  hearing  may  be  made  at  a 
special  term,  at  anj  time  before  the  hearing  of  a  motion 
for  final  judgment,  or  the  trial  of  the  remaining  issues 
of  fact.  The  motion  must  be  made  upon  affidavits,  un- 
less the  court,  or  a  judge  thereof,  directs  a  case  to  be 
prepared  and  settled. 
New.  MaePhenon  v.  Bonner,  40  N.  T.  Sapr.  448. 
g  1005.  Final  Judgment,  etc.,  not  stayed,  by  motion 
for  a  new  trial  Motion  may  be  heard  afterwards. — 
The  entry  of  final  judgment,  and  the  subsequent  pro- 
ceedings to  collect  or  otherwise  enforce  it,  are  not 
stayed  by  an  exception,  the  preparation  or  settlement 
of  a  case,  or  a  motion  for  a  new  trial,  unless  an  order 
for  such  a  stay  is  procured  and  served  ;(1)  and  the  en- 
try, collection,  or  other  enforcement  of  a  judgment  does 
not  prejudice  a  subsequent  motion  for  a  new  trial. 
Where  a  new  trial  ia  granted,  the  court  may  direct  and 
enforce  restitution,  ns  where  a  judgment  is  reversed 
upon  appeal. 

_L.  W32.  cb.  138,  J  1  (4  Bdm.  529).  aniM.  See  FolKer  v.  rUxhugh,  41  N. 
T.  238;  Tracer  «.  Altinyer,  46  id.  d9S;  Blydenburg  v.  Johnson,  9  Abb.  N. 
8.  4M;  RaphMlskjv.  Lynch,  12  Id.  224  :  Luddlngton  r.  Miller,  36  N.  Y. 
Snpr.  I.  (1)  OntWAtertr.  Marshall,  13  Wend.  242;  Ulcksv.ChamberUn, 
Id.  295. 

g  1006.  When  exception  not  to  prc^dice  motion 
lor  new  triaL  —  The  taking  of  an  exception,  upon  a 
trial  by  a  jury,  or  the  statement  thereof  in  a  case,  as 
prescribed  in  this  article,  does  not  prejudice  a  motion 
for  a  new  trial,  on  the  ground  that  the  verdict  was  con- 
trary to  evidence ;  but  such  a  motion  may  be  made,  be- 
fore or  after  tiie  hearing  of  the  exception ;  or,  in  the 
discretion  of  the  court  before  wliich  the  exception  is 
heard,  at  the  time  of  tlie  hearing. 

2  R.  S.  422.  S  76  (2  Edm.  440),  unU 

§  1007.  Notes  of  stenographer  may  be  treated  as 
minutes  of  the  judge.  —  The  notes  of  an  othcial  stenog- 
rapher or  assistaut-steuographer,  taken  at  a  trial,  when 
written  out  at  length,  may  be  treated,  iu  the  discretion 
of  the  judge,  as  the  minutes  of  the  judge  upon  the  trial, 
for  the  purposes  of  this  article. 
New.    Bee  H  88-87.  auto. 
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TITLE  11. 
TriaU  without  a  jury. 

8Mi  1008.  IftrlalbyJaiTWAlTe(l,MUonmiistlMtrl«db]rilMo<mri« 

1009.  Trial  bjjonr;  how  waived. 

1010.  Decision  upon  trial  bjtlie  ooart,  when  to  be  fltodt  mbm- 

qnence  of  failure. 

1011.  Refereace  by  coaaent;  when  and  how  made. 
1013.  Quallflcallon  of  the  last  section. 

1013.  OompulHory  reference  for  the  trial  of  Issues  ;  In  w\uX  OMSS  It 

may  be  made. 

1014.  Proceedings  where  the  reference  Is  for  trial  of  pert  of  the 

tuues. 
1019.  Compulsory  reference  upon  questions  Incldentallj  arlslnc. 
101(1.  Beferee  to  be  sworn. 

1017.  Witnesses  may  be  subpoenaed. 

1018.  Qeneral  powers  of  a  retbroe.  upon  a  trial. 

1019.  Referee*8  report ;  when  to  be  made;  cooseqaenoe  of  teltars. 

1020.  Double  or  other  Increased  damages. 

lOSl.  Decision  of  court  or  report  of  referee,  upon  trial  of  donvnr. 
loss.  Id.:  upon  trial  of  the  whole  Issue  of  net. 

1025.  Parties  may  require  court  or  referee  to  determine  porticolsr 

questions. 
1094.  Quallflcations  of  a  referee. 
1023.  Several  referees  may  be  appointed. 

1026.  Proceedings  regulated  where  there  are  leTeral  reftwai. 

§  1008.  [Amended,  1877.]  If  trial  byjorv  waiTWl, 
action  most  be  tried  by  the  court  —  In  an  action  triable 
by  a  jury,  if  the  parties  waive  the  trial,  by  a  jury, of  the 
iBsue*  of  fact,  the  action  must  be  tried  by  the  coarti 
without  a  jury  ;  unless  a  reference  is  directed,  in  a  case 
prescribed  by  law.(l)  But  such  an  action,  other  than  to 
recover  damages  for  breach  of  a  contract,  cannot  he 
tried  by  the  court,  without  a  jury,  unless  the  judge,  pre- 
siding at  the  term  where  it  is  brought  on  for  trial,  se- 
sents  to  such  a  tria1.(3)  His  refusal  so  to  assent  aooulf 
a  waiver,  made  as  prescribed  in  subdivision  second* 
third,  or  fourth  of  the  next  section. (8) 

.  (1)  Corresponds  to  Co.  Proc.,  M  2^  254.  Black  e.  Wblle.  S7  V*J' 
8apr.  3au;  Uutchlnsr.  Smith. 61  Barb.  7b\\  Peoole  o.  Alb.  ABoiq*  »7 
Oi..  67  N.  Y.  161.    CJ)  From  Co.  Proc.,  }  360.    (3)  New. 

ft  1009.*  Trial  by  jury ;  how  waived. — A  party  m*/ 
watre  his  right  to  the  trial  of  the  iaaua  of  fact,  ^  * 
Jury,  in  any  of  the  following  modes : 

1.  By  fkUing  to  appear  at  the  trial.(l) 

•Srror  In  engrosslnf  for,  **  limti.** 
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3.  Bj  filing  with  the  clerk  a  written  walrer,  signed 
hf  the  attorney  for  the  partj. 

8.  By  an  oral  consent  in  open  conrt,  entered  in  the 
minatea. 

4.  Br  moTing  the  trial  of  the  action,  withoat  a  jury ; 

or,  if  the  adverse  party  so  mores  it,  by  failing  to  claim 

a  trial  by  a  jary,  before  the  production  of  any  eTidence 

upon  the  trial^2) 

Co.  Proa ,  remainder  of  f  986,  «ii*(L  Fire  I>e^rtinent  «.  Herriton,  S 
init.  4»;  Lewis  v.  Vamiim,  12  Abb.  800;  Moffat  v.  Mount.  17  Id.  4;  Orea- 
son  r.  Keteltas.  17  N.  T.  403;  McKeon  v.  See,  4  Rob.  4dO;  Bradler  v. 
Aldrich,  40  N.  Y.  »11.  (1)  Hendricks  v.  CarpenteM  Bob.  A65.  (9)  Peo- 
ple e.  iJb.  ASoaq.  R*r  6».\N  N.  T.  lAl;  Block  v.  White. 37  N.  T.  Supr. 
aO;  Hutcbfnsv.  Smith,  63  Barb.  291;  Glbberton  v.  Tlelschel,  see  5  Daer, 
t32,  anJ  Uendrlcka  v.  Carpenter,  4  Rob.  AG5. 

§  1010.  I>eci8ion  upon  trial  by  the  oourt,  when  to 
bo  filed :  oonaaqaanoe  of  £ftilur«.  —  Upon  a  trial,  by  the 
court,  ox  an  issue  of  fact  or  of  law,  its  decision,  in  writ- 
ing, most  be  filed,  in  the  clerk's  office,  within  twenty 
days  after  the  final  adjournment  of  the  term,  where  the 
issue  was  tried.(l)  If  it  is  not  so  filed,  either  party  ni&y 
move,  at  a  special  term,  for  a  new  trial  upon  tliat 
groand.  If  the  decision  has  not  been  filed,  when  the 
motion  is  heard,  the  court  must  make  an  -order  for  a 
new  trial,  either  absolutely,  or  unless  it  is  filed,  within 
a  time  specified  in  the  order.  If  an  order  for  a  new 
trial  ia  made,  or  a  contingent  order  for  a  new  trial  be- 
comes absolute,  the  costs  of  the  former  trial  abide  the 
event. 

Id.,  part  of  I  267,  am*d.  (1)  Burger  v.  Baker,  4  Abb.  11;  Lewis  v. 
Jooea,  la  Id.  427;  Stevart  tr.  Slater,  S  Duer,  84 ;  People  v.  Dodge,  6  How. 
47 ;  O'Brten  v.  Bowes,  4  Bosw.  663;  Brinkley  «.  Brtnkley,  M  N.  Y.  192. 

^  1011.  [Amended,  1879.]  Reference  by  consent; 
when  and  how  made. —  Except  in  a  case  specitied  in 
the  next  section,  the  whole  issue,  or  any  of  the  IssueH  in  an 
action,  either  of  fact  or  of  law,  must  be  referred,  upon  the  eon- 
sent  of  the  parties,  manifested  by  a  written  stipulation,  signed 
by  their  attorneys,  and  filed  with  the  clerk,  w iiere  the  stipu- 
laeion  does  not  name  the  referee,  he  may  be  designated  by  the 
court,  on  motion  of  either  party.  Where  the  stipulation  names 
the  referee,  the  clerk  must  enter  an  order,  of  course,  referring 
the  issue  or  imnies  for  trial,  to  tiiat  person  only.  If  the  referee 
named  in  a  stipolation  refuses  to  serve,  or  if  a  new  trial  of  an 
action  tried  by  a  referee  so  named  is  granted,  the  court  must 
api>olnt  another  referee,  unless  the  stipulation  expressly  pro- 
YMes  otherwise.* 

Ia..l270,  and  part  of  |273,  with  am't.  licaj'crofl  v.  Fowler.  7  llow. 
250;  Waterman  f.  Waterman,  37  id.  36;  Keator  r.  Ulster  Plunk  R.  C«j.. 
7  Id.  41 ;  ILincr  r.  Bllstf,  id.  246;  3  Abb.  171;  Hyland  r.  Loomis,  4j4  Burb. 
126;  White  v.  Coulter,  3  T.  A  G.  608;  s.c,  1  Hun.  3.''>7. 
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§  1012.  Qualification  of  the  last  iection. —  Bat «  rei> 
erenre  shall  not  be  made,  of  coarse,  apon  the  eonflent 
of  the  parties,  in  an  action  to  annal  a  marriage,  or  for 
a  divorce  or  a  separation  ;  or  an  action  against  a  corpo- 
ration, to  obtain  a  dissolution  thereof,  the  appointment 
of  a  receiver  of  its  property,  or  the  distribution  of  it« 
property,  unless  it  is  brought  by  the  attorney-general ; 
or  an  action  wherein  a  defendant,  to  be  affected  by  the 
result  of  the  trial,  is  an  infant.  In  a  case  specifie^l  in 
this  section,  where  the  parties  consent  to  a  reference, 
the  court  may,  in  its  discretion,  grant  or  refuse  a  refer- 
ence ;  and,  whete  a  reference  is  granted,  the  court  must 
designate  the  referee. 

New  in  form.    See  Go.  Proc.,  {  S73. 

§  1013.  Oompulsory  reference  for  the  trial  of  issues ; 
in  what  cases  it  may  be  made.  —  The  court  may,  of  ita 
own  motion,  or  upon  the  application  of  either  party, 
without  the  consent  of  the  other,  direct  a  trial  of  the 
issues  of  fact,  by  a  referee,  where  the  trial  will  require 
the  examination  of  a  long  account,  on  either  side,  and 
will  not  require  the  decision  of  difficult  questions  of 
law,(l)  In  an  action,  triable  by  the  court,  without  a 
jury,  a  reference  may  be  made,  as  prescribed  in  this 
section,  to  decide  the  whole  issue,  or  any  of  the  is- 
sues ;(2)  or  to  report  the  referee's  finding,  upon  one  or 
more  specific  questions  of  fact,  involved  in  the  issae. 

Co.  Proc. ,  part  of  3  271,  am'd.  (1)  Bensal  v.  Oat,  5  T.  ft  0.  IM ;  FlaD- 
derstj.  Odell,  16  Abb.  N.  8.  247:  WllUams  v,  Allen,  48  How.  857 ;  Place 
r.  Chesebrough,  63  N.  Y.  315;  KIngsleyr.  Brooklyn,  I  Abb.  N.  C.  I«; 
Cmden  r.  Teale,  6  Hun,  d32;  Van  Marter  v.  HolchklM.  1  Kerea,  665; 
Goodyear  r.  Brooks,  4  Rob.  M2;  Wheeler  r.  Falconer,  7  Id.  45;  Keelerr. 
Poughkeepsle  P.  Boad  Go.,  10  How.  11 :  Sharp  v.  Mayor  of  New  York,  18 
Id.  21.J:  Cameron  r.  Freeman. Id.  310;  Dickinson  vTMltchfll.  19  Abb.  2*8; 
Kennedy  v.  8hllton,9  Id.  167,  note:  s.  c. ,  1  Hilt.  546;  Omham  r.  Oold- 
lug,  7  How.  260:  Smith  r.  I>odd,3K.  D.  SmUh,348:  Mills  e.  Thnrsby.U 
How.  113;  Palmer  v.  Palmer,  13  Id.  363;  Jackson  v.  De  Foreat.  14  Id.  81; 
MHstoiton  V.  Howell,  10  Abb.  118:  Mitchell  v.  Stewart,  1  Abb.  N.  8.  77; 
llaUh  r.  Wolfe,  30  How.  65;  Swia  v.  Wells,  2  Id.  79;  Miller  v.  Hooker, 
id.  171;  Harris  r.  Mead.  16  Abb.  257;  Parker  v.  SneU,  10  Wend.  577; 
Mcriilloucih  V.  Brodlf .  6  Duer,  G-Vj :  Brown  t?.  Bradshaw,  1  Id.  9M;  ».  c, 
8  How.  176;  Goodvr-nr  v.  Brooks,  2  Abb.  N.  S.  296;  Atocba  v.  Qarcla.  15 
M.  :«»:?:  S.M;:.  l  r.  11(^,36  How.  506:  Schemerhom  v.  Wood,  4  Daly.  158: 
Kvnn8  V.  Knlbtlelsch,  16  Abb.  N.  8.  13;  Williams  r.  Allen.  48  How.  S57; 
Welsh  r.  DarraKli.52  N.  Y.  590;  McOnllouffh  v.  Brodle.  »  How.  946. 
(2)  McCiillough  V.  Brodle,  13  How.  346:  a.  c.,6  Doer, 659;  Cameron  t. 
Freeman,  18  How.  310;  s.  c,  10  Abb.  332. 

g  1014:  Proceedings  where  the  reference  ia  for  trial 
of  part  of  the  uuraea.  >  >  Where  a  reference  is  made,  as 
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prescribed  in  the  l«8t  Mciioii,  to  report  upon  a  specific 
question  of  fact,  involved  in  tlie  issae,  and  the  determi- 
nation of  one  or  more  other  issues  is  necessary,  in  order 
to  ooable  the  ooart  to  render  judgment,  they  must  be 
tried,  either  before  or  after  the  filing  of  the  report,  as 
the  court  directs,  and  ettiier  by  a  jury,  or  by  the  court, 
without  a  jury »  as  the  case  requires.  Where  they  are 
tried  by  a  jury,  application  for  judgment  must  be  made 
upon  the  verdict  and  the  report. 

Sotacltate  for  part  of  Oo.  Pn>«.,  |  272.  See  Tharber  «.  Cbamben,  4 
Hon.  721. 

§  1015.  Oompaliory  reference  upon  questions  inci- 
dentally arising.  —  The  court  may  likewise,  of  its  own 
motion,  or  upon  the  application  of  either  party,  without 
the  consent  of  the  other,  direct  a  reference  to  take  an 
account,  and  report  to  the  court  thereon,  either  with  or 
without  the  testimony,  after  interlocutory  or  final  judg- 
ment, or  where  it  is  necessary  to  do  so,  for  the  informa- 
tion of  the  court ;(!)  and  also  to  determine  and  report 
upon  a  question  of  fact,  arising  in  any  stage  of  the  ac- 
tion, upon  a  motion,  or  otherwise,  except  upon  the 
pleading8.(2) 

Co.  PrQG^|Sri««ib<LSandS.  See  1 1332,  post.  (1)  Bowman  v.  Shel- 
don, 1  DvtT,  607 ;  Fox  «.  Coz.ll  How.  409 ;  Van  Zant  v.  Cobb.  10  Id.  S48; 
Wdodmirc.  Com.  M.  Ina.  Co..  3HUt.  130;  Bblen  v.  Rutger  F.  Ins.  Co., 
«  Abb.  M;  MQQdortT  v.  MondoriLl  Hun.  41.  (9)  Flagg  v.  Unncer.t 
fiarb.  9;  Barron  v.  Sandford,  14  How.  443;  6  Abb.  320,  note:  Stelle  v. 
Palmer,  T  td.  181;  Meyer  v.  Lent,  Id.  229;  lA  Barb.  S39:  Pendleton  v. 
Weed.  17  M.  Y.  72;  Dwlght  v,  St.  John,  2ft  Id.  203 ;  Barber  t.  Caae,  12 
How.  an ;  Demeltv.  Leonard,  19  Id.  140;  Munn  v.  Baraum,  2  Abb.  411. 

§  1016.  Reteee  to  be  sworn. —  A  referee,  appointed 
as  preeeribed  in  either  of  the  foregoing  sections  of  this 
title,  must,  before  proceeding  to  hear  the  testimony,  be 
sworn  faithfully  and  fairly  to  try  the  issues,  or  to  de- 
termine the  questions  referred  to  him,  as  the  case  re- 
quires, and  to  make  a  just  and  true  report,  according  to 
the  best  of  his  understanding.  The  oath  may  be  ad- 
ministered by  an  officer  specified  in  section  842  of  this 
act.  But  where  all  the  parties,  whose  interest  will  be 
affected  by  the  result,  are  of  age,  and  present,  in  person 
or  by  attorney,  they  may  expressly  waive  the  referee's 
oath.  The  widver  may  be  made  by  written  stipulation. 
or  orally.  If  it  is  oral,  it  must  be  entered  in  the  ref- 
eree's minutes. 

3  B.  S.  S«,  1 44  (t  adm.  809),  am'd.    Keator  «.  Ulater  Plank  Road  Co.. 
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7  How.  41 ;  Whalcn  v.  Board  of  Supervlsorf  of  Albftny  cotmiv.  6  How. 

278. 

§  1017.  Witnesses  may  be  subpCBnaed.  —  A  witness 
may  be  subpoenaed  to  attend  before  a  referee,  appointed 
as  prescribed  in  either  of  the  foregoing  sections  of  this 
title,  to  testify,  and,  in  a  proper  case,  to  bring  with  him 
a  book,  document,  or  other  paper^  as  upon  a  trial  by  the 
court. 

2  K.  S.  384,  )  45,  amM. 

^  1018.  General  powers  of  a  referee  upon  a  triaL  — 

The  trial,  by  a  referee,  of  an  issue  of  fact,  or  of  an 
issue  of  law,  must  be  brought  on  upon  like  not  ice  ,(1) 
and  conducted  in  like  manner,  and  the  papers  to  be  fur- 
nished thereupon  are  the  same,  and  are  furnished  in 
like  manner,  as  where  the  trial  is  by  the  court,  without 
a  jury.  The  referee  exercises,  upon  such  a  trial,  the 
same  powers  as  the  court,  to  grant  adjournments,(3)  to 
preserve  order,  and  punish  the  violation  thereof.(3) 
Upon  the  trial  of  an  issue  of  fact,  the  referee  exercises 
also  the  same  power  as  the  court,  to  allow  amendments 
to  the  summons,  or  to  the  pleadings  ;(4)  to  compel  the 
Hitendauce  of  a  witness  by  attachment ;  and  to  punish 
a  witness  for  a  contempt  of  court,  for  non-attendance, 
or  refusal  to  be  sworn,  or  to  testify. (5)  Upon  the  trial 
of  an  issue  of  law,  the  referee  exercises  the  same  power 
RH  the  court,  to  permit  a  party  in  fault  to  plead  anew  or 
amend  ;  to  direct  the  action  to  be  divided  into  two  or 
more  actions ;  to  award  costs,(6)  and  otherwise  to  dis- 
pose of  any  question,  arising  upon  the  decision  of  the 
issue  referred  to  him.(7)  The  powers,  conferred  by  IhiB 
section,  are  exercised  in  like  manner,  and  upon  like 
terms,  as  similar  powers  are  exercised  by  the  court, 
upon  a  trial. 

First  three  sentences  fVom  the  first  three  »entencea  of  Co.  Proc,  {  2r2i 
thf  remainder  13  new.  The  la«t  sentence  but  one  refers  to  84»7,  ante. 
(1)  Mohnnunn  v.  Bnch,  6  T.  4  0.  700;  8.  c,  2  Hun.  674:  Callln  r.  Cat- 
lln.liJ.  378:  Wetter  p.  SchUeper.  7  Abb.  92;  Sage  r.  Mosher,  17  How. 
3rtr.  (2)  UarrlH  v.  Norton,  7  Wend.  634;  Jackson  v.  Ivea,  22  Id.  637:  * 
Hill,  375;  Langlcy  v.  Hlckmau,  1  Sandf.  681:  Acces.  TrRU»lcCo.  r.  Oar- 
rlBon.  9  Abb.  HI :  18  How.  1.  (3)  In  Re  Seeley  A  jobson.  6  Abb.  ?)'. 
note;  Heerdt  v.  Wetmore,  2Roh.  f>U7.  (4)  Dougherty  r.  Talloton.M 
N.  y.  Supr.  4M:  WoodrufTr.  Huison,  32  Barb.  M7;  Hoyt  v.  Uoyt.8 
Boflw.  Ml ;  Melvin  v,  Wuod,  4  Abb.  N.  8.  438;  3  Keye8,533;  Patcbln  r. 
Peck,  38  N.  Y.  39.  (5)  liuriKnt  r.  Pbalon,  19  How.  530;  ht-Uows  r.  WU- 
•on.  31  Barb.  162.  (Oj  iiraw^  v,  Blaiichard,  4  How.  303;  Pratt  r.  SUWk 
17  Id.  211;  ».  c.,9Abb.  l.W;  BarkfT  v.  White, 3  Keyefl.  617 ;  Mersereaar. 
Eyerai,  13  Huw.  300;  LudOiugtou  v.  laH,  10  Barb.  44&  (7)  Schayltf  *• 
Bmlth.  W  N.  Y.  309. 
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§  1019.  Retetto'i  x«port|  ighim  to  )>•  mad*;  ooue- 
qnence  of  Bdlure.  —  Upon  the  tria],  by  a  referee,  of  an 
iBsae  of  fact,  or  an  iasae  of  law,  hiji  written  report 
mast  be  either  filed  with  the  clerk,  or  delivered  to  the 
aitomej  for  one  of  the  parties,  within  sixty  days  from 
the  time  when  the  caase  is  finally  submitted  ;(1)  other- 
wise either  party  may,  before  it  is  filed  or  delivered, 
serve  a  notice,  upon  the  attorney  for  the  adverse  party, 
that  he  alects  to  end  the  reference.  In  such  a  case,  the 
action  mast  thenceforth  proceed,  as  if  the  reference 
had  not  been  directed ;  (2)  and  the  referee  is  not  enti- 
tled to  any  fe< 


Oo.  Proc,  iMt  MfllaiiMar  IS78.  (1)  Blcbarda  v.  Bloom.  0  Hun.  Itt 
B«U<m«.  Paraoos.»H.  T.  CTS;  Thlwwllii  v.  BoMett,  8  Abb.  n71.  M: 
LiTlDgston  V.  OMjiey,  BUow.  1.  (9)  Haatles  «.  Myle,  26  How.  MVt 
Lftch  V.  Brothenon, 39 Id.  40r;  a.  c,  16  Abb.  384;  LlTlimtoii  v.  Qldney, 
asHov.  1;  NUmv.  kamMx^MIA,  990;  KlHun  «.  Hamilton, 30 Id. Mi 
Ooddlng  V.  Porter,  ITAbb.  m:  Halaejr  v.  Outer,  6  Bob.  53ft;  Voster  v. 
Brran,  aSHow.  IM;  MAbb.  M;  Gregory  v.  Qryder,  10  Abb.  N.  &  SSO. 

^  102O.  Double  or  other  increased  damages.  — 
Where  the*  double,  treble,  or  other  Increaiied  damagtis  are 
given  by  statute,  the  deciskm  of  the  court,  or  the  report  of  the 
referee,  must  specify  the  sum  awarded  as  single  damages,  and 
direct  iud^pnent  for  the  increased  damages. 

Xew.    See  ill'il.  post. 

g  1021.  [Amended,  1879.]  Decisions  of  oonrt  or 
report  of  referee,  upon  trial  of  demurrer.  —  The  de- 
cision of  the  oourt,  or  the  report  of  a  referee,  upon  the  trial  of 
a  demurrer,  must  direct  the  final  or  interlocutors  judgment  to 
be  entered  thereupon.  Where  it  dirf»rts  an  interlocn to ry  judg- 
ment, with  leave  to  the  party  in  fault  to  ple«d  anew  or  amend, 
or  permitting  the  action  to  be  divided  into  two  or  more  actions, 
and  no  other  issue  remains  to  be  disposed  of,  it  may  al.s«)  din.'ct 
the  flnal  judgment  to  Ije  entered  if  tlio  party  in  fault  falls  to 
comply  with  any  of  the  directions  given  or  terms  imposed. 
StibetUute  fbr  Oo.  Proc.,  part  off  287. 

§  1022.  [Amended,  1877.]  Id.  i  upon  trial  of  the 
whole  issue  of  fact.  —  The  decision  of  the  court,  or  the 
rep>)rt  of  the  mCeree,  upon  the  trial  of  the  whole  issue 
of  fact,  mast  state  separately  the  facts  fouud,  and  the 
oonclnsionB  of  law;  and  it  most  direct  the  judgment,  to 
be  entered  thereupon.  In  an  action,  where  the  costs 
are  in  the  discretion  of  the  oourt,  the  decision  or  report 
mast  award  or  deny  ooets;  and,  if  it  awards  costs,  it 
mast  designate  the  party  to  whom  costs,  to  be  taxed. 
are  awarded. 

The  flnt  seotoooe  of  this  section  has  b«en  taken  from  Co.  Proc. ,  H  307 
and  372.    The  remainder !«  new  In  form. 

•  This  word  Inserted  by  error  lu  ensrosslns. 
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§  1023.  Parties  may  require  oonrt  or  referee  to  de- 
termine particular  questions.  —  Before  the  cauae  iii 
finally  submitted  to  the  court  or  the  referee,  or  within 
such  time  afterwards,  and  before  the  decision  or  report  is 
rendered,  as  the  court  or  referee  allowa,  the  attorney 
for  either  party  may  submit,  in  writing,  a  statement  of 
the  facts,  which  he  deems  established  by  the  evidence, 
and  of  the  rulings  upon  questions  of  law,  which  he  de 
sires  the  court  or  the  referee  to  make.  The  statement 
must  be  in  the  form  of  distinct  propositions  of  law,  or 
of  fact,  or  both,  separately  stated ;  each  of  which  must 
be  numbered,  and  so  prepared,  with  respect  to  its 
length,  and  the  subject  and  phraseology  thereof,  that 
the  court  or  referee  may  conveniently  pass  upon  it.  At 
or  before  the  time,  when  the  decision  or  report  is  ren- 
dered, the  court  or  the  referee  must  note,  in  the  margin 
of  the  statement,  the  manner  in  which  each  proposition 
has  been  disposed  of,  and  must  either  file,  or  return  to 
the  attorney,  the  statement  thus  noted;  but  an  omission 
80  to  do  does  not  affect  the  validity  of  the  decision  or 
report. 

New.  See  1 993,  ante.  See  People  v.  A.  A  S.  Railroad  Co.^  Barb.  JOK, 
B.;  Manley  v.  Inrarance  Co.  of  North  America,  I  Lans.  20;  Tan  Slyke  r. 
Hyatt,  40  M.  T.  S59.    See,  also,  Smith  v.  Q.  F.  Ina.  Co^  62  N.  T.  ». 

%  1024.  Qualifioations  of  a  referee. — A  referee,  ap- 
pointed by  the  court,  must  be  free  from  all  just  objec- 
tions ;  and  no  person  shall  be  so  appointed,  to  whom  all 
the  parties  object,  except  in  an  action  to  anntil  a  mar- 
riage, or  for  a  divorce,  or  a  separation.  A  judg^  cannot 
be  appointed  a  referee,  in  an  action  brought  in  the 
court,  of  which  he  is  a  judge,  except  by  the  written  con- 
sent of  the  parties ;  and,  in  that  case,  he  cannot  reoeivt 
any  compensation  as  referee. 

Co.  Proc. ,  part  of  {  273.    See  Flanders  v.  OdeU,  16  Abb.  N.  S.  147. 

§  1026.  Several  referees  may  be  appointed. — Where 
the  court  is  authorised  to  appoint  a  referee,  it  may,  in 
its  diBcretion,  appoint  either  one  or  three.  And  wnere 
a  reference  is  made  by  consent  of  the  parties,  they  may 
select  any  number  of  referees,  not  exceeding  five. 

Sabstltate  for  Co.  Proc. ,  part  off  273. 

§  1026.  Proceedings  regulated  where  there  are  aey- 
eral  referees.  —  Where  the  reference  is  to  more  than 
one  referee,  all  must  meet  together,  and  hear  all  the 
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allegations  and  proofs  of  the  parties ;  bat  a  majority 
may  appoint  a  time  and  place  for  the  trial,  decide  any 
qaestion  which  ariees  npon  the  trial,  sign  a  report,  or 
settle  a  caae.  Either  of  them  may  administer  an  oath 
to  a  witness ;  and  a  majority  of  those  present,  at  a  time 
and  place  appointed  for  the  trial,  may  adjourn  the  trial 
to  a  fata  re  day. 
2  B.  8.  SML 1 46  (2  Bdm.  SW).    Bee  Townaend  «.  aien*8  FalU  Ii».  Oo.. 


TITLE  III. 

Trial  jwrorn,  exempt  in  Hfew-Tork  and  Kings  countiM ; 
moieofBeUeiing  ih4m,  and  of  procuring  their  attendr 
anes. 

kxncut  1.  Ohuillflcatioiifl  and  ezeniptiona  of  trial  Juron. 

2.  Hode  of  Mlectlng,  drawing,  and  procaring  tbe  attendance  of 

trial  Jurore*  In  ordtDary  eoaes. 
S.  Mode  of  striking  and  procaring  a  special  Jury,  and  of  prociuv 

tog  a  foreign  jnry. 
4.  Feaaltlea  for  non-attendance. 

ARTICLE  FIRST. 

QUALmOATIQHa   AJTD    BZBICFTIOKB   OV   TRIAL  JtrRaBa. 

Sm.  1027.  Qnallflcatlona  of  trial  Jnron. 

I03S.  Additional  proTlalon  reopectlng  propertjr  qnallfloatknu 
1Q».  GertalnpabUooaeeTBdlaqvaintod. 
1030.  Peraona  entitled  to  claim  exemption  from  terviee. 
ertoln 


1031.  Evidence  of  exemption  In  cert 

1033.  When  Juror  to  be  dtocbarsed  from  Mrrlng. 

1U33.  When  Juror  to  be  excuaed  from  serving. 

1084.  Application  of  this  article,  as  respects  New-Toric  and  Kings 


§  1027.  Qualifications  of  trial  Jnroza.  —  In  order  to  be 
qualified  to  serve,  as  a  trial  juror,  in  a  court  of  record,  a 
person  must  be : 

1.  A  male  citizen  of  the  United  States,  and  a  resident 
of  the  county. 

2.  Not  less  than  twenty-one,  nor  man  than  sixty  yean 
of  age. 
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8.  Aflsessed,  for  personal  propertj,  belonglag  to  Mm, 
in  his  own  right,  to  the  amount  of  two  hunc&ed  and  fifty 
dollars;  or  the  owner  of  a  freehold  estate  in  real  prop- 
ertj,  situated  in  the  county,  belonging  to  him  in  his 
own  right,  of  the  value  of  one  hundred  and  fifty  dol- 
lars ;(1)  or  the  husband  of  a  woman  who  is  the  owner  of 
a  like  freehold  estate,  belonging  to  her,  in  her  own 
right. 

4  In  the  possession  of  his  natural  faculties,  and  no! 
infirm  or  decrepit. 

5.  Free  from  all  legal  exceptions ;  of  fair  character ; 
of  approved  integrity  ;  of  sound  j  udgment ;  and  well 
informed. 

S  R.  S.  411, 1 13  (2  Bdm.  428).  (1)  Valton  v.  NaUonal  Loan  Fund  lift 
An.  Soc.lT  Abb.  268. 

g  1028.  Additional  provision  respecting  property 
qualification.  —  But  a  person  who  was  assessed,  on  the 
last  assesBment-roll  of  the  town,  for  land  in  his  possea- 
sion.held  under  a  contract  for  the  purchase  thereof, 
upon  which  improvements,  owned  by  him,  have  been 
made,  to  the  value  of  one  hundred  and  fifty  dollars,  is 
qualified  to  serve  as  a  trial  juror,  although  he  does  not 
possess  either  of  the  qualifications,  specified  in  subdi* 
vision  third  of  the  last  section,  if  he  is  qualified  in  every 
other  respect. 

Id.. }  14,  extM. 

^  1029.  Certain  public  offioeni  disqualified. — Each 

of  the  following  officers  is  disqualified  to  serye  aa  a  trUd 
juror: 

1.  The  governor;  the  lieutenant-governor;  the  gov- 
ernor's private  secretary. 

2.  The  secretary  of  State  ;  the  comptroller ;  the  State 
treasurer  ;  the  attorney  general;  the  State  engineer  and 
surveyor;  a  canal  commissioner;  an  inspector  of  State 
prisons  ;  a  canal  appraiser;  the  superintendent  of  pub» 
lie  instruction  ;  the  superintendent  of  the  bank  depart- 
ment ;  the  superintendent  of  the  insurance  department ; 
and  the  deputy  of  each  officer,  specified  in  this  subdi- 
vision. 

i$.  A  member  of  the  legislature,  during  the  seseion  of 
the  house,  of  which  he  is  a  member. 
4.  A  judge  of  a  court  of  record,  or  a  surrogate. 
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5.  A  sheiiff.  nnder-flherlff,  or  depatj-sheiiir. 

6.  The  elerk  or  dopaty-elerk  of  »  ooart  of  record. 
Mev.    See  1 1084.  port. 

§  1030.  Penoiifl  entitled  to  olalm  ezemptioii  from 
■ervioe. —  Each  of  the  following  persons,  although 
qualified,  Is  entitled  to  exemption  from  service,  as  atrial 
jaror»  apon  his  claiming  exemption  therefrom  : 

1.  A  clergyman,  or  a  minister  of  any  religion,  offici- 
ating as  sach,  and  not  following  anj  other  calling. 

2.  A  rosident  officer  of,  or  an  attendant,  assistant, 
teacher,  or  other  person,  actually  employed  in,  a  State 
asylum  for  lunatics,  idiots,  or  habitual  drunkards. 

3.  The  agent  or  warden  of  a  State  prison ;  the  keeper 
of  a  county  jail ;  or  a  person  actually  employed  in  a 
State  prison  or  county  jail. 

4.  A  practicing  physician  or  surgeon,  having  patients 
requiring  hia  <Uily  professional  attention. 

5.  [Amended,  1879.1  An  attorney  or  counsellor  at 
law,  regularly  engaged  in  the  practice  of  the  law,  as  a 
means  of  livelihood. 

6.  A  profeeaor  or  teacher,  in  a  college  or  academy. 

7.  A  person  actually  employed  in  a  glass,  cotton,  linen, 
woi^eo,  or  iron  manufacturing  company,  by  the  year, 
month,  OT  season.  (1) 

8L  A  superintendent,  engineer,  or  collector,  on  a  canal, 
aathorisea  by  the  laws  of  the  State,  which  Is  actually 
constructed  and  navigated. 

9.  A  master,  engineer,  assistant-engineer,  or  fireman, 
actually  employed  upon  a  steam  vessel,  making  regular 
trips. 

10.  A  superintendent,  conductor,  or  engineer,  em- 
ployed by  a  railroad  company,  other  than  a  street  rail- 
road company;  or  an  operator,  or  assistant -operator, 
employed  by  a  telegraph  company;  who  is  actually 
doing  duty  in  an  office,  or  along  the  railroad  or  telegraph 
line  of  the  company,  by  which  he  is  employed. 

11.  An  officer,  non-commissioned  officer,  musician,  or 
private  of  the  national  guard  of  the  State,  performing 
military  duty ;  or  a  person,  who  has  been  honorably 
discharged  from  the  national  guard,  after  five  years' 
service,  in  either  capacity. 

12.  A  person  who  has  been  honorably  discharged  from 
the  military  forces  of  the  State,  after  seven  years'  faith- 
ful service  therein.  Bui  in  order  to  entitle  a  person  to 
exemption,  under  this  subdivision,  his  service  must 
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have  been  performed  before  the  !88d  daj  of  April,  1862. 
either  as  a  general  or  staff-officer,  or  as  an  officer,  non- 
commissioned officer,  musician,  or  private,  in  a  oni- 
formed  battalion,  company,  or  troop  of  the  militia  of 
the  State,  and  armed,  uniformed,  and  equipped,  accord- 
ing to  law;  or  a  portion  thereof,  daring  that  period  and 
in  that  capacity,  and  the  remainder,  since  the  2dd  daj 
of  April,  1862,  as  a  member  of  the  national  guard  of  the 
State. 

18.  A  member  of  a  fire  company,  or  fire  department, 
duly  organized  according  to  the  laws  of  the  State,  and 
performing  his  duties  therein ;  or  a  person  who,  after 
faithfully  serving  five  successive  years  in  such  a  fire 
company,  or  fire  department,  has  been  honorably  die- 
charged  therefrom. 

14.  A  person  otherwise  specially  exempted  by  law. 

2R.  S.  413.  8  33.  sabd.  4, «,  6, 7,  and  8.  and  |  39,uibd.  1  (2  Bdm.  432), 
and  L.  1861.  ch.  315  (3  Edm.  725).  (1)  People  ex  rel.  Blake  v.  Holdrldse. 
4  Lans.  511. 


§  1031.  Bvidence  of  exemption  in  certain  oaeae.  — 
The  evidence  of  the  right  to  exemption,  as  prescribed 
in  the  last  section,  is  as  follows : 

1.  Under  subdivision  second  thereof,  the  certificate  of 
the  superintendent,  or  other  principal  officer  of  the  asy- 
lum. 

2.  Under  subdivision  third  thereof,  the  certificate  of 
the  warden,  or  other  principal  officer,  of  the  State  prieon, 
or  the  sheriff  of  the  county,  as  the  case  requires. 

3.  Under  subdivision  eleventh  thereof,  where  the  appli- 
cant is  a  non-commissioned  officer,  musician,  or  private, 
in  a  company  or  troop  of  the  national  gnard,  the  certifi- 
cate of  the  commanding  officer  of  the  company  or  troop, 
accompanied  with  proof ,  by  affidavit,  of  the  gennineneet 
of  the  signature  thereto. 

4.  Under  the  last  clause  of  subdivision  eleventh,  or 
under  subdivision  twelfth  thereof,  in  the  discretion  of 
the  court,  the  discharge  of  the  person  from  military 
service,  if  it  shows  the  facts  entitling  him  to  exemp- 
tion. 

6.  Under  the  first  clause  of  subdivision  thirteenth 
thereof,  where  the  applicant  is  under  the  rank  of  fore- 
man,  the  certificate  of  the  foreman,  or  other  chief  offi- 
cer, of  the  company,  to  which  the  applicant  belonga 
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lusoompanied  with  proof,  bj  affidavit,  of  the  genaineuem 
of  the  aiffnature  thereto, 

6.  Under  the  last  clause  of  anbdiyision  thirteenth 
thereof,  the  certificate  of  the  chief  enginepr  of  the  fire 
departmeut  of  the  city  or  village,  where  the  senriee  was 
performed,  or  of  the  mayor  or  president  of  the  city  or 
villageL 

A  certificate,  specified  in  this  section,  must  be  dated 
within  three  months  before  the  time  of  presenting  it, 
and  filed  with  the  clerk  of  the  court,  to  which  it  is  pre- 
sented. 

From  2  B.  S.413,  i  33,  subd.  4  (2  Aim.  432),  and  other  stotntes  relating 
to  exemptions,  with  modiacations. 

§  1032.  When  Juror  to  be  discharged  from  serving. 
—  The  court  must  discharge  a  person  from  serving  as  a 
trial  juror,  in  either  of  the  following  cases : 

1.  Where  it  satisfactorily  appears  that  he  is  not  quail- 
fied. 

2.  Where  it  satisfactorily  appears  that  he  is  exempt, 
and  he  claims  the  benefit  of  the  exemption. 

Where  a  person  is  discharged,  for  either  of  the  causes 
specified  in  this  section,  the  clerk  must  destroy  the  bal- 
lot, containing  his  name. 

U.,  nbd.  I.  2.  and  8k  and  134.  People  v.  rarrts,  1  Abb.  N.  8. 103 ;  i. 
a,  48  Barb.  17. 

§1033.  When  Juror  to  be  excused  from  serving. — 
Upon  satisfactory  proof  of  the  facts,  a  court,  at  the  term 
to  which  a  person  is  returned  as  a  trial  juror,  must  ex- 
cuse him  from  serving  during  the  whole,  or  a  portion 
of  the  term,  in  either  of  the  following  cases : 

1.  Where  he  is  a  justice  of  the  peace,  or  executes  any 
other  civil  office,  the  duties  of  which  are,  at  the  time, 
inconsistent  with  his  attendance  as  a  juror. 

2.  Where  he  is  a  teacher  in  a  school,  actually  em- 
ployed and  serving  as  such . 

3.  Where,  for  any  other  reason,  the  interests  of  the 
public,  or  of  the  juror,  will  be  materially  injured  by  hia 
attendance ;  or  his  own  health,  or  the  health  of  a  mem- 
ber of  his  family,  requires  his  absence  ;  or  he  is  tempo- 
rarily incapacitated,  for  any  reason,  from  properly  dls- 
chamng  tue  duties  of  a  juror. 

where  a  person  is  excused,  in  either  of  the 
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specified  in  this  section,  the  ballot,  containing  his  name, 

mast  be  retamed  to  the  box  from  which  it  was  taken. 

as.  &  41ft.  part  or  1 8ft,  am*d.  People  o.  Ferrta,  1  AbtK  N.  8.  in ;  ■.  e.« 
48  Barb.  17 ;  85  M.  T.  l2:  and  81  How.  1401. 

§1034.  ApplioationofUii8artlole,aar68peotaNeww 
York  and  KingB  oonntiM.  —  Section  1039  of  thia  aet 
applies  thioofi^hout  the  State.  The  remainder  of  thia 
article  does  not  apply  to  the  city  and  county  of  New- 
York,  or  the  county  of  Kings. 

See  Utie  4  of  tble  ctaapter. 


ARTICLE  SECOND. 

MODE  OF   8BLB0TINO,  DBAWINO,   AND  PROCURINe  TBM 
ATTBNDANCB  OF  TBFAL  JURORS,  IN  ORDINARY  OABBS. 

Sic    1039.  CerUln  town  officers  to  make  lists  of  trial  Jarora. 

1036.  Names  of  Jurors  to  be  taken  from  assessment-rolL 

1037.  Duplicate  Jnry  lists  to  be  made  and  filed. 

1038.  County  clerk  to  make  and  deposit  balloU. 
lOSO.  Goanty  clerk  to  destroy  old  ballots. 

1040.  Jurors  so  returned  to  serve  tor  three  years. 

1041.  Wards  of  certain  cities  to  be  considered  towns.  Bole  in  oUmt 

cities. 
l^h  ^^^^  *"^^  ^^^  many  Jurors,  for  ooorts  of  record,  to  be  dr^wa. 
1048.  Notice  of  drawing. 

l^-  Sheriff  and  county  judge  to  attend  drawing. 
104ft.  Sheriff  or  county  Judge,  not  appearing,  to  bo  agaia  nottflad, 

\^'  &^^  officers  required  to  be  present  at  dimwlnf . 

1017.  Mode  of  drawing  Jurora;  minute  of  drawliigTilii  to  tod*> 

•«^-    _JJ^cred  to  sheriK 

:51^  ?**^tl^  ^  not»y  jurors  and  make  return. 

}^l'  ^PHoants  to  be  fbmlshed  with  copies  of  Jury  itoti. 

]^  Nsmes  of  Jurors  who  have  served,  to  be  kept  in  separata  box. 

lOftl.  Jurors  to  be  drawn  fh>m  that  box.  when  fliriTboz  la  «x- 

hausted. 
!S?-  41***"*  J.'i'y  »»x  to  be  kept. 
1053.  ^J*g«"  °[^t»Jlots  therein  to  be  destroyed,  and  now  baltoli 

JI5^  ?®T.  such  Jurors  to  be  noUfled. 

JustlMs  of  aupreme  court,  or  county  Judge,  may  order  dimir> 
lAM    «iP«or»ddltlonaI Jurors. 
J2S'  Sr'>C€edlng8  upon  such  order. 
1008.  'or  what  courts,  and  by  whom,  additional  Jurora  Bay  to 

ordered. 
II2X'  5!?3  ■"•?  «JdlUonaI  Jurors  drawn  and  noUfled. 
w??'  R-"'  of  county  Judge,  as  to  attendance  of  Jurors. 
^'1*  SSr^'i?^,***^'^*^  county  clerk,  under  this  article. 
inr>3.  This  arUcIe  not  appUcable  to  kew-Tork  and  Kings  ooonttat. 

g  1036.  Certain  town  offioon  to  make  Uata  of  trial 

^lrctt:B.  — The  eupervisop,  town  clerk,  and  asaeaaon  of 
aach  town,  must  meet  on  the  first  Monday  of  July,  in 
ue  year  one  thooaand  eight  hundred  and  aeyenty-eight. 
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and  in  each  third  year  thereafter,  at  a  place  within  the 
town»  appoioted  by  the  oaperyisor;  or,  in  case  of  hia 
absence,  or  of  aTacan<nr  in  his  office,  by  the  town  derk ; 
for  the  purpose  of  making  a  list  of  persons,  to  serre  as 
trial  jarors,  for  the  then  ensuing  three  years.  If  they 
fail  to  meet,  on  the  day  spedfied  in  this  section,  they 
most  meet  as  soon  thereafter,  as  practicable. 
3  B.  8.  411.  H 12  And  U  (1  Bdm.  428),  consolidated. 

§  1036.  [An&ended,  1877.]  Names  of  Jurors  to  be 
'taken  from  aasessment-roU. —  At  the  meeting,  specified 
in  the  last  section,  the  officers  present  must  select,  from 
the  last  assessment  roll  of  the  town,  and  make  a  list  of, 
the  names  of  all  persons,  whom  they  believe  to  be  qual- 
ified to  serve  as  trial  jurors,  as  prescribed  in  the  last  ar- 
tide. 
Id..flntctaaMoi|ia. 

§  1037.  X>ift»lloate  Jury  lists  to  be  made  and  filed^— 

Duplicate  lists  of  the  names  of  the  persons  so  selected, 
showing  the  place  of  residence,  and  other  proper  addi- 
tl<Mifl,  of  each  of  them,  as  far  as  those  particulars  can  be 
conTemently  ascertained,  must  be  made  out,  and  signed 
by  the  oiBcers,  or  a  majority  of  them.  Within  ten  days 
after  the  meeting,  one  of  the  lists  must  be  transmitted, 
by  those  officers,  to  the  county  derk,  and  filed  by  him  ; 
and  the  other  must  be  filed  with  the  town  clerk. 
Id.4]Jl|lft(aSdm.4a9). 

$  1038.  Ck>nnty  clerk  to  make  and  deposit  ballots*— 
On  the  first  Monday  of  August,  after  the  lists  have  been 
transmitted  to  him,  the  county  clerk  must  prepare  suit- 
able ballots,  by  writing  the  name  of  each  person  thus 
selected,  as  contained  in  the  lists,  with  his  place  of  resi- 
dence, and  other  additions,  on  a  separate  piece  of  paper. 
The  ballots  must  be  uniform,  as  nearly  as  may  be,  in 
appearance ;  and  the  derk  must  deposit  them  in  a  box, 
kept  for  that  purpose. 
Id.,  IM,  and  lAttar  half  of  ISO,  ooiuoUdated. 

Q  1039.  [Amended,  1880.]  OovaOj  olerk  to  destroy 
old  bcJlots.  —  Before  depositing  the  ballots,  the  county 


rierk  most  destroy  each  ballot,  remaiainff  In  either  of  the  boxes 
■  ■      "  of  a  resident  of  f 

.^. , :ed.    If,  foranv-  i 

the  Bst  from  a  town  is  not  received  by  tiie  county  cleric,  by  the 


k«>pt  by  him,  and  containing  the  name  or  a  resident  of  a  town, 
'  rwhichar       "  ' ---^     '-  ' ™ 


for  wmch  a  new  list  has  been  transmitted.  If,  for  any-  reason, 
the  Bst  from  a  town  is  not  received  by  the  county  cleric,  by  the 
flrat  Itonday  of  August,  he  shall  f^ive  immediate  notice  thereof 
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to  the  town  clerk,  and  it  must  betranamitted  as  soon  thereafter 

as  practicable  ;  and  if  after  the  same  is  received  by  the  county 
cleric,  it  has  been  or  shall  be  lost  or  destroyed,  he  must  fortli> 
with  give  notice  to  th<»  town  clerk  and  a  copy  of  the  dupHcate<l 
list  on  file  in  the  town  clerk's  ofllce,  ceitified  by  him  to  be  cor* 
ivct,  or  if  that  duplicate  is  also  lost  or  destroyed  or  cannot  be 
found,  a  new  list  to  be  mode  forthwith,  as  prescribed  for  making 
the  original  list.,  must  be  transmitted  to  the  county  clei*  as  soon 
thereafter  as  practicable ;  and  the  county  clerk  must  pr«*|>are 
new  ballots,  and  desti-o^*  the  old  ballots,  containing  the  names  of 
residents  of  that  town,  immediately  after  the  receipt  by  him,  of 
the  list  therefrom. 
2  R.  S.  •<12,  part  of  |  20,  and  Id.  417, 1 40. 

§  1040.  Jurora  so  returned  to  senre  for  three  years. 

— Kach  person,  whose  name  is  contained  in  a  list,  so  transmittecU 
must,  unless  he  is  excused  or  discharged,  serve  as  a  trial  juror, 
for  three  years  from  the  first  Monday  of  August  of  that  year,  and 
thereafter  until  another  list,  from  his  town,  is  received  and  filed. 

Id. ,  I  17. 

g  1041.  [Amended,  1877.]  Wards  oP  certain  cdties 
to  be  oonsidered  towns.  Rule  in  other  eities.  —  Each 
ward  of  the  city  of  Albany,  or  Otica,  ia  considered  a 
town,  for  the  purposeH  of  this  article ;  and  tho  super* 
viaor  and  aHBesBor  of  that  ward  must  execute  the  du> 
ties  of  the  e^upervisor,  town  clerk,  and  aHstessors  of  a 
town,  a^  preHcribed  iu  the  foregoing  Hectious  of  this 
article;  except  that  a  duplicate  of  the  lint  of  jurors^ 
made  by  them,  must  be  tiled  iu  the  oiHce  of  the  clerk, 
of  the  city.  Iu  each  of  the  other  cities  of  the  State, 
the  like  duties  must  be  performed  by  the  officers,  and 
in  the  manner,  prescribed  by  law.  A  city,  wherein  two 
or  more  assessors  are  elected  for  the  entire  city,  is  con- 
sidered a  town  for  the  purposes  of  this  article,  except 
where  the  officers,  who  are  to  perform  the  duties  of  the 
supervisor,  town  clerk  or  assessor,  as  prescribed  in  this 
article,  are  specially  designated  by  law. 

Id. ,  3  23,  with  the  addition  of  the  last  two  si-ulenceB. 

^  1042.  When  and  how  many  jurors,  for  courts  of 
record,  to  be  drawn.  — On  a  day,  designated  by  the 
county  clerk,  not  less  than  fourteen,(l)  nor  more  than 
twenty  days,  before  the  day  appointed  for  holding  each 
term  of  the  circuit  court ;  or  of  the  court  of  oyer  and 
terminer,  where  a  circuit  court  is  not  appointed  to  be 
held  at  the  same  time ;  or  of  tlie  county  court,  except  a 
term  designated  for  the  hearing  and  decision  of  motions, 
and  trials  and  other  proceedings,  without  a  jury;  or  of 
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tlie  coart  of  aessions,  where  a  term  of  the  county  court 
is  not  appointed  to  be  held  at  the  same  time ;  or  of  a 
mayor's  or  recorder's  court  at  which  issues  are  triable 
by  a  jury ;  or  ou  the  day  to  which  the  drawing  is  ad- 
journed, as  prescribed  in  section  1045  of  this  act,  the 
clerk  of  the  county,  in  which  the  term  is  to  be  held, 
most  draw  the  names  of  thirty-six  persons,  and  any  ad- 
ditional number,  ordered  according  to  law,  to  serve  as 
trial  jurors  at  the  term. 
2  R.  &  413. 1 34.  amM.    (1)  CnuM  «.  Djgert,  4  Wend.  877. 

g  1043.  Notice  of  drmwing.  — At  least  six  days  be- 
fore the  drawing,  the  county  clerk  must  publish  a 
notice  thereof,  in  a  newspaper  published  in  the  county, 
if  there  is  one ;  or,  if  there  is  none,  he  must  atfix  a 
notice  thereof,  on  the  outer  door  of  the  building,  where 
the  term,  for  which  the  jurors  are  to  be  drawn,  is  ap- 
pointed to  be  held.  He  must  also,  at  least  three  days 
before  the  time  appointed  for  the  drawing,  cause  notice 
thereof  to  be  served  upon  the  sheriff  of  the  county, 
and  upon  the  county  judge,  or,  in  case  of  his  absence^ 
upon  tlie  special  county  j  udge,  or,  in  a  county  where 
there  is  no  special  county  judge,  upon' a  justice  of  ses- 
sions. 

Id..{2S,amU 

§  1044.  Sheriff  and  county  Judge  to  attend  draw- 
ing.—  At  the  time  so  appointed,  the  sheriff  of  the 
county,  or  his  under-sheriff,  and  the  county  judge,(l) 
or,  if  notice  has  been  served  upon  another  officer,  in 
the  absence  of  the  latter,  as  prescribed  in  the  last  sec- 
tion, either  the  county  judge,  or  that  officer,  or  both, 
must  attend  at  the  clerk's  office  of  the  county,  to  wit- 
ness the  drawing  of  the  jurors. 

Id.,  1 26.  remodelled.  (1)  S.^e  People  v.  SupervlMora  of  Albany,  11 
Wend.  297. 

§  1046.  Sheriff  or  county  Judge,  not  appearing,  to 
be  again  notified,  eto.  —  If  the  sheriff  or  under-sheriff, 
and  either  the  county  judge,  or,  iu  a  case  specified  in 
the  last  section,  an  officer  in  place  of  the  couuty  judge, 
do  not  appear,  the  clerk  must  adjourn  the  drawing  of 
tlie  jurors  to  the  next  day.  Thereupon,  the  clerk  must 
forthwith  cause  to  be  served  upon  the  absent  sheriff  or 
county  judge,  or  two  or  more  juBtices  of  the  peace  of 
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the  county,  notice  to  attend  the  drawhig  on  the  ad- 
journed day. 

2  B.  S.  413, 8  27. 

§  1046.  Certain  offioen  required  to  be  present  at 
drawing. —  If  the  sheriff  or  under-sheriff,  and  the 
county  judge,  or  if  the  sheriff,  under-sheriff,  or  count j 
judge,  together  with  two  justices  of  the  peace  of  the 
county,  appear  at  the  adjourned  day,  but  not  otherwise, 
the  clerk  must  proceed,  in  the  presence  of  the  officers  so 
appearing,  to  draw  the  jurors. 

Id.,  1 28,  remodelled. 

g  1047.  Mode  of  drawing  juron  \  minute  of  drawin^f  | 
list  to  be  delivered  to  shcHrifL  —  The  drawing  must  be 
conducted  as  follows: 

1.  The  clerk  must  shake  the  box  containing  the  bal- 
lots, so  as  thoroughly  to  mix  them. 

2.  He  must  then,  without  seeing  the  name  contained 
in  any  ballot,  publicly  draw  out  of  the  box  one  ballot ; 
and  continue  to  draw,  in  like  manner,  one  ballot  at  a 
time,  until  the  requisite  number  has  been  drawn. 

8.  A  minute  of  the  drawing  muf«t  be  kept,  by  one  of 
the  attending  officers,  in  wl^ich  must  be  entered  the 
name  contained  in  each  ballot  drawn,  before  another 
ballot  is  drawn. 

4.  If,  after  drawing  the  requisite  number,  the  name 
of  a  person  has  been  drawn,  wlio  is  dead,  or  insane,  or 
who  has  permanently  removed  from  the  county,  to  the 
knowledge  of  an  attending  officer,  an  entry  of  that  fact 
must  be  made  in  the  minute  of  the  drawing,  and  the 
ballot,  containing  that  person's  name,  must  be  destroyed. 
Whereupon,  another  ballot  must  be  drawn,  in  its  place^ 
and  the  name  contained  therein  muijt  be  entered,  in 
like  manner,  in  the  minute  of  the  drawing. 

5.  The  same  proceedings  must  be  had,  as  often  aa 
necessary,  until  the  requisite  number  of  jurors  has  been 
obtained. 

6.  The  minute  of  the  drawing  must  then  be  signed  by 
the  clerk,  and  the  other  attending  officers,  and  filed  in 
the  clerk's  office. 

7.  A  list  of  the  names  of  the  persons  so  drawn,  show- 
ing the  place  of  residence,  and  other  proper  additiooBt 
of  each  of  them,  and  specifying  for  what  court  and  term 
they  were  drawn,  must  be  made  and  certified  by  the 
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clerk,  and  the  other  attending  officers,  and  delivered  to 
the  sheriff  of  the  eonnty. 

la.  8.413,129. 

§  1048.  BhexiS  to  notify  Jurors  and  make  retom. — 
The  sheriff  must,  at  least  six  dajs  before  the  da/  ap- 
pointed for  holding  the  term,  serve,  upon  each  person 
named  in  the  list,  personally,  or  by  leaving  it  at  his  res- 
idence, with  a  person  of  proper  age  and  discretion,  a 
written  notice  to  attend  the  term.  He  must  file  the  list 
with  the  clerk  of  the  coart,  at  or  before  the  opening  of 
the  term ;  with  a  return,  indorsed  thereupon,  or  an- 
nexed thereto,  under  his  hand,  naming  each  person  no- 
tified, and  specifying  the  manner  in  which  he  was  noti- 
fied. 

Id..|30.uil*d. 

§  1049.  Applicants  to  be  fhmished  with  copies  of 
jury  Usts.  —  The  county  clerk,  or  the  sheriff,  must  fur- 
nish a  copy  of  the  list  of  trial  jurors,  drawn  to  attend  a 
term,  to  any  person  applying  to  him  therefor,  and  pay- 
ing ilie  fees  allowed  by  law. 

Id., I  31. 

^  1060.  Names  of  Jurors  who  have  served,  to  be  kept 
in  separate  booc  —  After  the  adjournment  of  the  term,  at 
which  trial  jurors  have  been  returned,  as  prescribed  in 
the  last  section  but  one,  the  clerk  must  deposit  the  bal- 
lots, cootaining  the  names  of  those  who  attended  and 
■erred,  in  another  box,  kept  by  him.  The  ballots,  con- 
taining the  names  of  those  who  did  not  appear  and  serve, 
which  liave  not  been  destroyed,  as  prescribed  in  article 
first  of  this  title,  must  be  returned  to  the  box  from 
which  they  were  taken. 

id..|3e. 

^  1051.  Jurors  to  be  drawn  from  that  box,  when  first 
box  is  exhausted.  —  If,  at  the  time  of  drawing  trial 
Jurors  for  a  term,  there  is  not  a  sufBcient  number  of  bal- 
lots remaining  in  the  first  box,  the  clerk,  after  drawing 
all  the  ballots  therein,  must  draw  the  necessary  number 
from  the  second  box,  containing  the  names  of  those 
jurors  who  have  before  served,  as  prescribed  in  the  last 
section ;  and  must  continue  to  draw  from  that  box, 
until  new  lists  of  jurors  are  transmitted  by  the  town 
oflftcers. 
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g  1062.  A  third  Jury  box  to  be  kept  —  The  county 
derk  muBt  keep,  in  adaitlon  to  the  two  boxes  specified 
in  the  last  two  sections,  a  third  box,  in  which  he  inafft 
deposit  duplicate  ballots,  containing  the  names,  with, 
the  proper  additions,  of  all  persons,  selected  and  re- 
turned as  trial  jurors,  who  reside  in  the  city  or  town* 
where  a  trial  term  of  a  court  of  record  is  appointed  to 
be  held,  pursuant  to  law. 

L.  IMl,  Ob.  210, 1 1  (4  Bdm.  649),  am'd. 

g  1063.  When  old  ballots  therein  to  be  destroyed 
end  new  ballots  deposited.  —  The  ballots,  kept  in  the 
third  box,  must  be  destroyed  by  the  clerk,  and  new  bal- 
lots must  be  deposited  therein  by  him,  at  the  same  time, 
and  under  like  circumstances,  as  prescribed  in  this  arti- 
cle, with  respect  to  the  destruction  of  the  old  balloto, 
and  the  depositing  of  new  ballots,  in  the  first  box. 

New. 

§  1064.  Jurors,  when  to  be  drawn  from  third  box. 
—  If  a  sufficient  number  of  trial  jurors,  duly  drawn  and 
notified,  do  not  attend  or  cannot  be  obtained,  to  form  a 
jury,  the  court  may,  in  its  discretion,  direct  the  sheriff 
to  draw  from  the  third  box,  in  the  presence  of  the  court, 
the  names  of  as  many  persons,  as  the  court  deems  suffi- 
cient for  that  purpose. 

L.  1861.13. 

^  1066.  How  snoh  Jurors  to  be  notified.— The  sheriil 
must  forthwith  notify  each  person  so  drawn,  and  make 
a  return,  as  prescribed  in  title  fifth  of  this  chapter, 
where  talesmen  are  required  to  attend  ;  and  the  provis- 
ions of  that  title  apply  to  each  person  so  notified. 
Id.,  1 3.    See  post.  1 1171. 

§  1066.  Justice  of  supreme  coturt,  or  ooontyjndge^ 
may  order  drawing  of  additional  Jurors.  —  A  jus- 
tice of  the  supreme  court,  appointed  to  hold  a  term  of 
the  circuit  court,  or  to  preside  at  a  term  of  the  court  of 
oyer  and  terminer,  may,  by  an  order  under  his  hand,  di- 
rect  that  such  a  number  of  jurors,  as  he  deems  neces- 
sary, not  exceeding  twenty -four,  be  drawn  for  that  term, 
in  addition  to  the  thirty-six  jurors,  to  be  drawn  as  pre- 
scribed in  the  foregoing  sections  of  this  article.  A 
county  judge  may,  in  like  manner,  direct  the  drawing 
of  a  like  additional  number  of  jurors,  for  a  term  of  the 
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county  court,  or  of  the  court  of  sessiouB,  to  be  held  in 
his  county, 

]  B.  S.  417  (2  Bdm.  434) ;  and  L.  1874.  clu  03, 1 1  (9  10X0.  SSe). 

§  1067.  ProceedlngB  upon  tuoh  order.  —  An  order* 
made  aa  prescribed  in  the  last  section,  must  be  delivered 
to  the  clerk  of  the  county,  in  which  the  term  is  to  be 
heldy  at  least  twenty  days  before  the  day  appointed  for 
the  commencement  thereof  ;  and  the  clerk  must  forth- 
with file  it.  This  article  applies  to  the  additional  jurors, 
so  required  to  be  drawn. 

Id..  1 42. 

g  1068.  For  what  courts,  and  by  whom,  additional 
Jorors  may  be  ordered.  —  At  a  term  of  the  circuit  court, 
or  court  of  oyer  and  terminer,  or  of  the  county  court,  or 
court  of  sessions,  an  order  may  be  made  by  the  court, 
requiring  the  clerk  of  the  county  to  draw,  and  the 
sheriff  to  notify,  any  number  of  trial  jurors,  specified  in 
the  order,  which  the  court  deems  necessary,  to  attend 
that  term,  or  a  term  thereafter  to  be  held,  either  by 
original  appointment  or  by  adjournment,  at  the  com- 
mencement thereof,  or  on  a  particular  day,  specified  in 
the  order. 

L.  U7I,  cb.  16.  part  of  { 1,  amending  L.  1870,  cb.  409  (7  Bdm.  782), 
am'd.    6ee  Bennett  v.  Matthews,  40  How.  428. 

§  1069.  How  such  additional  Jurors  drawn  andnotl- 
fied.  — The  clerk  must  thereupon  forthwith  bring  into 
court,  all  the  boxes,  wherein  ballots,  containing  the 
names  of  trial  jurors  are  deposited, as  prescribed  in  this 
article ;  and  must,  in  the  presence  of  the  court,  publicly 
draw  from  such  box  or  boxes  as  the  court  directs,  the 
number  of  trial  jurors  specified  in  the  order.  The  clerk 
must  make  and  certify  two  lists  of  the  persons  so  drawn  ; 
and  must  file  one  list  in  his  office,  and  deliver  the  other 
to  the  sheriff.  The  sheriff  must  thereupon  immediately 
notify  each  person  so  drawn,  to  attend,  as  specified  in 
the  order. 
L.  1871,  eh.  18.  part  of  1 1,  am*d. 

g  1060.  Power  of  county  Judge,  as  to  attendance  of 
Jurors.  —  The  county  j  adge  may,  at  the  time  of  drawing 
trial  jurors  to  attend  a  term  of  the  county  court,  or  court 
of  sessions,  make  an  order,  designating  a  particular  day, 
during  the  term,  when  the  jurors  must  attend,  or  two 
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or  more  particular  days,  upon  each  of  whicb  a  portion 
of  the  jurors  must  attend.     The  sheriff  mast  thereupon 
notify  them  to  attend,  as  specified  in  the  order. 
L.  U6I,  ch.  8.  i  1  (4  Edm.  618). 

§  1061.  Powers  of  deputy  county  clerk,  nndefr  this 
ftrtiole.  —  The  deputy  county  clerk  possesses,  in  the  ab- 
sence of  the  county  clerk  from  his  office,  or  from  the 
Bitting  of  a  term  of  the  court,  the  powers  conferred  bj 
this  article  upon  the  county  clerk. 

New. 

§  1062.  This  article  not  applicable  to  New- York  and 
Sings  counties.  —  This  artide  does  not  apply  to  the  citj 
and  county  of  New-York,  or  the  county  of  Kings. 

ARTICLE  THIRD. 

XODB  OF  STRIKING  AND  PBOCUBING  A    8PE0IAI.  JUBT, 
AND  OF  PBOCUBING  A  FOBBIGN  JUBT. 

Bmk  liMS.  What  oourU  may  order  «  special  Jury  to  be  strack. 
1064.  Party  obtaining  order  to  give  eight  days*  notice. 
1060.  Mode  of  striking  Jnnr. 
]0<«.  Jarors  so  drawn  to  be  notified  to  attend. 

1067.  Jury  to  be  formed  a»  In  other  cases. 

1068.  Provision  where  clerk  or  commissioner  of  Jurors  Is  Interested. 

1069.  Party  applying  for  special  Jury  to  pay  expenses. 

1070.  Copy  of^order  for  foreign  Jury  to  be  delivered  to  sheriff. 

1071.  Mode  ofobtalnlDg  a  foreign  Jury. 

§  1063.  What  courts  may  order  a  special  Jury  to  be 
struck.  —  Where  it  appears  to  the  court,  that  a  fair  and 
impartial  trial  of  an  issue  of  fact,  triable  by  a  jurj. 
Joined  in  an  action,  pending  in  the  supreme  court,  or  in 
a  superior  city  court,  cannot  be  had  without  a  struck 
jury,  or  that  the  importance  or  intricacy  of  the  case  re- 
quires such  a  jury,  the  court  must  make  an  order,  upon 
notice,  directing  a  special  jury  to  be  struck,  for  the  trial 
of  the  i8sue.(l)  The  order  must  specify  the  term,  and 
it  may  specify  a  particular  day  in  the  term,  when  the 
jarors  must  attend. 

2  B.  S.  418. 1  46  (2  Edm.  435),  as  amended  by  L.  1867,  ch.  A30,  further 
am*d.  (1)  Spence  v.  Sampson,  1  Cal.  498;  Manhattan  Co.  v.  Lydlg.l 
Id.  380;  s.  c,  Col.  A  C.  Caa.  423;  Livingston  v.  Oolumblalns.  Co..  2  Oal. 
2A;  Col.  AC.  Cas.  339;  Uartshorn  v.  QcUton.S  Cal.  84;  Van  Teehten  v. 
Jlopklns,  2  Johns.  293;  Thomas  v.  CroswelJL  4  Id.  491;  Livingston  e. 
Cheetbam,  1  id.  61;  New  Windsor  Turnpike  Oo.  v.  Ellison,  Id.  141;  Qe- 
nel  V.  Mitchell.  4  id.  186;  Patchln  v.  Sands,  10  Wend.  570;  Anonymoai, 
1  Johns,  314 :  Wright  v.  Columbia  Ins.  Co..  21d.  211;  Walsh  v.  Snn  Hut. 
Ins.  Co. ,  2  Robt.  646 :  s.  c. .  17  Abb.  366 :  Poncher  v.  Livingston, 2  Wend. 
2a6;  Peoplpjj.  McGulre.  43  How.  67 ;  Nesmlth  v.  Atlsutic  Ins.  Co.,i 
Abb.  423;  ThomaH  r.  Runi^toy.  4  Johns.  482;  Llvlnsslon  r.  Smith.  1  Id. 
141;  Patchln  V.  Santls,  10  Wend.  .VO. 
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g  106^  Party  obtaliiing  order  to  give  eight  days' 
aoAice.  —  Uoless  the  order  specifieSf  or  directs  the  offi- 
cer, who  is  to  strike  the  jary,  to  fix,  a  time  for  the  par- 
ties to  attend,  the  party  obtaining  it  mast  give  at  least 
eight  days'  notice  of  the  time,  when  he  will  attend,  be- 
fore the  clerk  of  the  county  in  which  the  action  is 
triable,  or,  if  it  is  triable  in  the  city  and  county  of  New- 
York»  or  the  county  of  Kings,  before  the  commissioner 
of  jurors,  or,  if  it  is  triable  in  the  superior  court  of  Buf- 
falo, before  the  clerk  of  that  court,  for  the  purpose  of 
having  the  jury  struck. 

2  B.  S.  418.  i  47.  amM. 

g  1066.  [Amended,  1877.1  Mode  of  striking  Jury ^- 
At  the  time  appointed,  the  clerk,  or,  in  his  absence,  the 
deputy-clerk,  or  the  commissioner,  as  the  case  requires, 
mast  attend  at  his  office,  with  the  original  lists  or  books, 
filed  or  kept  in  his  office,  as  required  by  law,  containing 
tbe  names  of  the  persons  who  are  then  liable  to  serve 
as  trial  jurors ;  and,  in  the  presence  of  the  parties,  or 
their  attorneys  or  counsel,  must  strike  a  trial  jury,  as 
follows : 

1.  The  clerk,  deputy-clerk,  or  commissioner,  must 
select  from  the  lists  or  books,  the  names  of  forty-eight 
persons,  whom  he  deems  most  indifferent  between  the 
parties,  and  best  qualified  to  try  the  issue  ;  and  must 
make  and  certify  a  list  of  those  names. 

2.  The  party,  on  whose  application  the  special  jury 
was  directed  to  be  struck,  or  his  attorney  or  couuse), 
may  then  first  strike  from  the  list  one  name ;  the  ad- 
Terse  party  or  his  attorney  or  counsel  may  then  strike 
therefrom  one  name ;  and  so  alternately,  until  each 
party  has  stricken  out  twelve  names. 

8.  If  either  party  fails  to  attend,  at  the  time  and  place 
of  striking  the  jury,  or  neglects  to  strike  out  a  name, 
the  clerk,  deputy-clerk,  or  commissioner,  must  strike 
for  him. 

4.  The  clerk,  deputy-clerk,  or  commissioner,  must 
thereupon  make  out  a  list  of  the  names  of  the  twenty- 
foar  persons  not  stricken  out,  and  must  certify  that  it 
is  a  oorrect  list  of  the  persons,  drawn  to  serve  as  jurors, 
pursaant  to  the  order  of  the  court.  He  must  immedi- 
ately deliver  the  list  so  certified,  and  a  certified  copy  of 
the  order,  to  the  sheriff  of  the  county.    If  the  list,  from 
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any  ward  or  town,  cannot  be  found,  the  derk   moat 

make  a  new  list  from  the  ballots  then  in  use  for  jarors 

for  that  ward  or  town,  and  must  use  that  list,  a  pen 

striking  the  jury,  in  place  of  the  original  list. 

2  R.  8.  418,  1 48,  u  amended  by  L.  U76,ch.  4».  People  v.  Tweed.  80 
How.  262. 280;  286. 

§  1066.  Jurors  so  drawn  to  be  notified  to  attend.  — 
The  sheriff  must  notify  the  persons  whose  names  are 
contained  in  the  list;  and  must  return  the  names  of 
those  notified,  to  the  term,  at  which  they  are  required 
to  attend,  as  prescribed  by  law  for  notifying  and  return- 
ing ordinary  trial  jurors. 

Id.,  1 49.    Bee  L.  1808.  ch.  823.  {  38.  «■  modlded  by  L.  187S,  ch.  166,  { 1. 

§  1067.  Jury  to  be  formed  as  in  other  cases.  —  From 
the  persons  so  notified  and  atteoding,  a  jury  must  be 
formed  for  the  trial,  and  the  issue  must  be  tried,  as 
prescribed  in  this  chapter  with  respect  to  an  ordinary 
Jury  trial.  The  court  has  the  same  power  to  excuse  or 
discharge  a  juror,  and  to  cause  additional  jurors  to  be 
drawn,  or  talesmen  to  attend,  as  upon  an  ordinary  jury 
trial.  But  the  court  may,  in  its  discretion,  set  aside  ao 
additional  juror  so  drawn,  or  a  talesman,  upon  the  ob- 
jection of  either  party,  without  a  formal  challenge. 

Id. ,  i  50,  amended  by  adding  tbe  last  sentence. 

§  1068.  Provision  where  clerk  or  commissioner  of 
Jurors  is  interested. —  If  it  appears  to  the  court,  to  which 
an  application  for  a  special  jury  is  made,  that  the  clerk, 
or  the  commissioner  of  jurors,  as  the  case  may  be,  is 
interested  in  the  action  ;  or  is  related  to  either*  of  the 
parties  ;  or  is  not  indifferent  between  them  ;  the  court 
must  appoint  two  disinterested  persons  to  strike  the 
jury.  The  persons  so  appointed  possess,  for  the  pur- 
poses of  the  action,  all  the  powers  conferred,  by  this 
article,  upon  the  clerk,  or  the  commissioner  of  jurors. 

Id..  851. 

^  1069.  Party  applying  for  special  jvary  to  pay  ez- 

penses.  —  The  expense  of  striking  a  special  jury  must 
be  paid  by  the  party  applying  for  it,  and  shall  not  be 
taxed  in  the  costs  of  the  action. 

Id..  1 52. 
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g  1070.  Oopy  of  order  for  foreign  Jury  to  be  deliv- 
ered  to  ihexiA  —  Where  an  order  for  a  trial  by  a  for- 
eign jury  is  made,  a  certified  copy  thereof  must  be  de- 
livered to  the  sheriff  of  the  county,  from  which  it  is  to 
be  drawn  ;  who  must  give  notice  thereof  to  the  clerk  of 
that  county,  and  also,  in  the  city  and  county  of  New- 
York,  or  the  county  of  Kings,  to  the  commissioner  of 
jurors,  at  least  twenty  days  before  the  first  day  of  the 
term,  at  which  the  foreign  jury  is  required  to  attend. 

X  B.  S.  410 J  10  (3  Bdm.  427).  See  Stryker  v.  Turnbull,  3  Gal.  103 ;  and 
Praident  of  New  Wlndnr  Turnpike  Road  v.  WilaoD,  Id.  127. 

g  1071.  Mode  of  obtaining  a  foreign  jury.  —  The 
clerk,  or,  in  the  county  of  Kings,  the  commissioner,  to 
whom  the  notice  is  given,  must  draw  the  names  of 
twenty-four  persons,  in  the  same  manner,  and  in  pres- 
ence of  the  same  officers,  as  prescribed  by  law,  with  re- 
spect to  ordinary  trial  jurors  ;  except  that  notice  of  the 
drawing  need  not  be  published.  A  certified  list  of  the 
names  drawn  must  be  delivered  to  the  sheriff,  who  must 
notify  each  person  drawn,  and  make  a  return,  as  in  an 
ordinary  case. 

U.,  I U.    8m  Oortalyoa  v.  Tan  Brandt,  1  Johni.  SIS. 


ARTICLE  FOURTH. 

PBNALTIB8  FOR  NON-ATTENDANCE. 

Bmo.   1073.  Fine  to  be  Impofted  Tor  non-attendance. 

1071.  Order  to  show  caii««',  when  Juror  was  not  penonallj  notllled. 

|(I74.  1*1.;  Ifdefiiult  wiu»  at  circuit. 

1075.  Duty  of  clerk  aii<l  sheriff. 

1076.  Proceeilln}(!i  upon  return  of  such  order. 

1077.  When  proceetllngei  to  cease. 

1078.  This  article  uot  applicable  to  New-Tork  and  Kings  ooanttea. 

§  1072.  Fine  to  be  imposed  for  non-attendance.  —  A. 
person  duly  notified,  as  prescribed  in  this  title,  to  attend 
a  term  of  a  court  of  record,  as  a  trial  juror,  who,  with- 
out reasonable  cause,  neglects  to  attend,  according  to 
the  notice,  shall  be  fined  a  sum,  not  less  than  ten  dol- 
lars nor  more  than  twenty-five  dollars,  for  each  day  that 
he  80  neglects  to  attend. 
S  B.  8.  415. 1 82  (2  Bdm.  432).  am'd. 

§  1073.  Order  to  show  oause,  when  Jnror  was  not 
peraonally  notified.  —  Where  it  appears,  by  the  return 
of  the  sheriff,  that  the  delinquent  was  personally  noti- 
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fied  to  attend,  the  fine  ma^  be  imposed  hy  the  court,  at 
the  term  which  he  was  required  to  attend.  But  where 
it  appears,  by  the  return,  that  he  was  notified,  by  lear- 
ing  tne  notice  at  his  residence,  the  court  must  cause  aa 
order  to  be  entered  in  its  minutes,  requiring  him  to 
show  cause,  on  the  fir^t  day  of  the  next  term  of  the 
court,  why  a  fine  should  not  be  imposed  upon  him. 

2  B.  B.  463.  i  16  (2  £dm.  50&). 

§  1074.  Id. ;  if  delault  was  at  oirciiit.-If  the  order  is 
made  at  a  term  of  a  circuit  court,  it  may,  in  the  discretion 
of  the  court,  direct  the  delyiquent  to  show  cause,  on 
the  first  day  of  the  next  term  of  the  county  court  of  the 
same  county. 

ia.,|i7. 

^  1076.  Duty  of  clerk  and  shoriA  —  The  clerk  must 
immediately  deliver  two  certified  copies  of  the  order  to 
the  sherifi'  of  the  county,  who  must  serve  one  copy  on 
the  delinquent  personally,  and  return  the  other,  with 
his  proceedings  thereon,  to  the  term  at  which  the  de- 
linquent is  required  to  bhow  cause. 

Id. ,  H  18  and  19,  oonMlldated,  wtth  amendment!. 

^  1076.  Proceedings  upon  return  of  such  order.  — 

If  the  sheriff  returns  the  copy  of  the  order  as  personally 
served,  or  if  the  delinquent  attends,  in  obedience 
thereto,  the  court  must,  unless  good  cause  is  shown  to 
the  contrary,  impose  the  proper  fine  ;  otherwise  it  must 
make  a  further  order,  requiring  the  delinquent  to  show 
cause  at  the  next  term,  why  the  fine  should  not  be  im 
posed.  The  proceedings  under  such  an  order  are  the 
same  as  under  the  first  order.  Similar  orders  must  be 
made,  from  term  to  term,  and  similar  proceedings  taken, 
nntil  the  delinquent  is  personally  served,  or  attends  in 
obedience  thereto. 

Id.,  I  20. 

g  1077.  When  proceedings  to  cease.  ^  But  if  it  ap. 
pears,  from  the  return  of  the  sherifi^,  or  from  any  other 
evidence,  that  the  juror  is  dead,  or  insane,  or  has  per« 
maneutly  removed  from  the  county ;  or  if  a  satisfactory 
excuse  is  rendered  by  any  person,  in  his  behalf,  for  his 
default,  the  ooart  may,  in  its  discretion,  diaconiiiiue  the 
proceedings. 

Id..  I  a. 
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g  1078.  Thii  article  not  applicable  to  New-Tork  and 
BIngB  ooimtiea. — ^This  article  does  not  apply  to  the  citj 
and  ooontj  of  New- York,  or  to  the  county  of  Kings. 


TITLE  IV. 

Trial  Jurors  in  Nev^Tork  and  Kings  Muniies;  mode  of 
uiecHng  ihem^  and  of  procuring  their  attendance. 

1.  Provbtona  reUtUnx  to  trial  jurors  tn  the  clfcf  and  comity  of 
New-York. 

2.  ProylaUms  relating  to  trial  jorors  in  the  oonntjr  of  Kings. 


ARTICLE  FIRST. 

PBOTI8ION8  REIJLTINa  TO   TRIAL  JURORS  IN  THB  OITT 
AND  COUNTY  OF  NEW-YORK. 

flK.  lOTt.  Qoallflcatloin  of  trial  Jnrors. 
1000.  Who  deemed  a  resident. 
IMI.  Pemons  exempt  ft-om  service. 
IQBS.  Jivldence  of  right  to  exemption  in  certain  cases. 
MM8.  Military  offleere  reonlred  to  certify  to  commissioner  persons 


ailltary  offleere  reonlred  to  cer 

perTorming  full  military  duty. 

fury  year ;  letigth  of  Jury  servle 


IQM.  Jury  year;  letigth  of  Jury  service  required  and  allowed. 

IIM&.  When  court  may  temporarily  excuse  Juror  flrom  attendance. 

lOM.  In  other  cases  Juror  to  be  excused  only  on  showing  certain 
facts. 

IAD.  Juror  applying  to  court  to  be  excused  must  produce  notice, 
etc. 

1008.  Service  In  a  court  not  of  record ;  when  an  excuse. 

M09.  Oerk  of  court  to  certify  to  commissioner  as  to  attendance,  ex- 
cuses,  fines,  etc.,  of  Jurors. 

ion.  Oommissioner  of  Jurors  to  select  trial  jurors;  his  general 
powers. 

1091.  Commissioner  may  appoint  assistants,  etc;  who  may  admin- 
ister oaths. 

1095.  All  public  offlceia  required  to  aid  the  commissioner. 
1093.  Bxpenses  of  commissioner's  ofllce;  how  paid. 

lOM.  List  of  jurors  to  be  prepared,  etc. ;  commissioner  to  decide  aa 

to  exompttona. 
1099.  Persons  may  be  required  to  testify  as  to  Jutot*8  liability  to 

serve.    Penalty  for  disobedience. 

1096.  Commissioner  to  return  llstt  to  county  clerk ;  oorreetlon  of 

lists. 

1097.  Old  ballots  to  be  destroyed  and  new  ballota  deposited ;  supple- 

mental lists:  new  ballots  therefor. 
Mtft.  Number  of  jurors  to  be  drawn  for  each  term  of  court  of  record. 

1099.  When  jurors  to  be  drawn ;  what  offlcen  to  attend  drawing. 

1100.  Notice  of  drawing. 

noi.  Proceedings  If  officers  do  not  appear. 
IIOS.  When  jury  to  be  drawn  on  adloumed  day. 
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Sio.  1103.  Modeofdrawlag;  minute :  Hits. 

1104.  Id.;  where  term  oonslstsortwo  or  more  parts. 
110ft.  Commiasloner  may  issue  notice  to  Jurors  drawn. 

1106.  Sherlirto  notify  Jurors  and  make  return. 

1107.  Clerk  of  court  to  certify  as  to  moile  of  service. 

1108.  Court  may  order  new  panel  to  be  drawn  during  term. 

UOO.  Court  of  record  to  fine  Juror  for  non-attendance;  power  to  r»- 
mlt  fine. 

1110.  Juror  may  also  be  arrested  and  compelled  to  serve. 

1111.  Jurors  for  district  courts ;  how  selected;  punishment  Ibraoa- 

attendance;  clerk's  duty:  penalty  for  nefclect. 
1113.  8herlff*sjttry:  how  selected,  etc. 

1113.  Proceedings  before  commissioner,  to  remit  or  onforoe  Juy 

fines. 

1114.  Board  for  enforcement  of  Jury  anes:  proceedings  before  It. 
111ft.  General  powen>  of  board. 

1116.  Commissioner  to  Issue  warrant  to  collect  fines;  iherUTl 

powers  and  duties  thereupon. 

1117.  Uncollected  flues  to  be  docketed,  and  enforced  as  ladgmentt. 

1118.  Commissioner  to  receive  fines,  eto.    His  account;  how  raB> 

dere<l  and  settled. 

1119.  Corporation  attorney  to  prosocnte  for  penalties «  oomproBi* 

ise,  etc..  of  action. 
lUO.  Penalty,  for  physician  giving  false  certificate. 

1121.  Persons  required  to  (\arnl8h  information;  penalty  for  reftiail, 

etc. 

1122.  Punishment  for  bribery  of  officer,  etc.,  by  Juror  drawn. 
112S.  Id.;  for  ofllcer  accepting  bribes,  etc. 

1124.  Id.:  for  concealing  offer  to  uke  bribe,  ete. 
112ft.  False  swearing;  when  perjury. 

%  1079.  Qualifications  of  trial  Jurors.  —  In  order  to 
be  qualified  to  serye,  as  a  trial  juror,  in  a  court  in  the 
city  and  county  of  New- York,  a  person  most  be  : 

1.  A  male  citizen  of  the  United  States,  and  a  resident 
of  that  city  and  county. 

2.  Not  less  than  twenty-one,  nor  more  than  seventy 
years  of  age. 

8.  The  owner,  in  his  own  right,  of  real  or  personal 
property,  of  the  value  of  two  hundred  and  fifty  dollars; 
or  the  husband  of  a  woman  who  is  the  owner,  in  her 
own  right,  of  real  or  personal  property  of  that  value. 

4.  In  the  possession  of  his  natural  faculties,  and  not 
infirm  or  decrepit. 

6.  Free  from  all  legal  exceptions ;  intelligent ;  of 
sound  mind  and  good  character ;  and  able  to  read  and 
write  the  English  language  understand! ugly. 

From  L.  1870,  ch.  ft39,  H  4  and  ft,  and  subd.  1  of  i  6,  am*d. 

§  1080.  Who  deemed  a  resident.  —  A  person  dwell- 
ing or  lodging  in  the  city  and  county  of  New-York,  for 
the  greater  part  of  the  time,  between  the  first  dar  of 
October  and  the  thirtieth  day  of  June  next  thereafter, 
is  a  resident  of  that  city  and  county,  for  that  juiy  year, 


d  by  Google 


881  JURORS  IN  NEW-YORK.  §  1081. 

within  the  meaning  of  the  last  section ;  and  it  is  not 
necessary,  that  he  should  have  been  assessed,  or  should 
liave  voted  there. 

L.  1870,  ch.  539,  part  of  {  4.    See,  also,  L.  1847.  ch.  495, 1 1. 

§  1081.  fAmended,  1877.]  Persons  exempt  from 
service.  —  Either  of  the  following  persons,  although 
qualified,  is  entitled,  to  an  exemption  from  service,  as  a  trial 
juror,  upon  his  claiming!;  an  exemption,  as  prescribed  in  this 
article  : 

1.  ▲  clergjman,  or  a  minister  of  any  religion,  officiating;  as 
such,  and  not  following  any  other  calling. 

2.  [Amended,  1880.]  A  practicing  physician,  surgeon, 
or  surgeon  dentist,  having  patients  requiring  his  daily  profes- 
sional attention,  and  not  following  any  other  calling;  and  a 
lieeoaed  pharmaceutist  or  pharmacist  while  actually  engaged  In 
his  profession  as  a  means  of  livelihood. 

3.  [Amended,  1879.1  An  attorney  or  counsellor  at 
law,  regularly  engaged  in  the  practice  of  the  law,  as  a 
means  of  livelihood. 

4.  A  professor  or  teacher  in  a  college^  academy,  or 
pnblic  school,  not  following  any  other  calling. 

5.  The  holder  of  an  office,  under  the  United  States, 
or  the  State,  or  the  city  or  county  of  New-Yorli,  whose 
oAdal  daties,  at  the  time,  prevent  his  attendance  as  a 
juror. 

6.  A  consul  of  a  foreign  nation. 

7.  A  captain,  engineer,  or  other  officer,  actually  em- 
ployed npon  a  vessel,  making  regular  trips;  or  a  licensed 
pilot,  actually  following  that  calling. 

8.  A  superintendent,  conductor,  or  engineer,  employed 
by  a  railroad  company,  other  than  a  street  railroad  com- 
pany ;  or  a  telegraph  operator,  employed  by  a  telegraph 
company;  who  is  actually  doing  duty  in  an  office,  or 
along  the  railroad  or  telegraph  line  of  the  company,  by 
which  he  is  employed. 

9.  A  grand  juror,  or  a  sheriff's  Juror,  for  the  year, 
•elected  pursuant  to  law. 

10.  An  officer,  non-commissioned  officer,  musician,  or 
private,  actually  serving  in  a  brigade,  regiment,  battal- 
ion, company,  or  troop,  of  the  national  guard  of  the 
State,  uniformed  and  equipped,  according  to  law,  and 
faithfully  performing  his  duty,  by  malLing  the  parades, 
and  attending  the  drills,  inspections,  and  reviews,  re- 
qaired  by  law;  or  a  general  or  staff-officer,  actually 
performing  duty  as  such ;  or  a  person  who  has  been 
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honorably  discharged  from  the  national  guard,  after 
five  years'  seryice  in  either  capacity. 

11.  A  person  who  has  been  honorably  discharged 
from  the  military  forces  of  the  State,  after  seven  years' 
faithfal  service  therein.  But  in  order  to  entitle  a  per- 
son to  exemption,  under  this  subdivision,  his  service 
must  have  been  performed  before  the  28d  day  of  April, 
1862,  either  as  a  general  or  staff -officer,  or  as  an  officer, 
non-commissioned  officer,  musician,  or  private,  in  a  uni- 
formed battalion,  company,  or  troop,  of  the  militia  of 
the  State,  and  armed,  uniformed,  and  equipped,  accord- 
ing to  law ;  or  a  portion  thereof,  during  that  period  aad 
in  that  capacity,  and  the  remainder,  since  the  23d  da.y 
of  April,  1862,  as  a  member  of  the  national  guard  of 
the  State. 

12.  A  person  who,  after  faithfully  performing  the 
duties  of  a  fireman,  in  a  fire  company  or  fire  depart- 
ment, duly  organized  according  to  the  laws  of  the 
State,  for  five  successive  years,  has  been  honorably  dis- 
charged therefrom. 

18.  A  person  who  is  physically  incapable  of  perform- 
ing jury  duty,  by  reason  of  severe  sickness,  deafness, 
or  other  physical  diaorder.(l) 

14.  A  peraon  holding  office  under  tlie  fire  or  police 

department  of  the  city ;  or  otherwise  specially  exempted 

by  law.(2) 

From  L.  1870,  ch.  039, 1 6.  as  am*d  by  h,  1S72.  ch.  ASA.  Snbd.  3  wm 
»mM  in  18n.  (1)  From  L.  1870.  ch.  9S».  |8.  (*2)  Se«  L.  1873.  cb.  33», 
H  63  aDd  77. 

§  1082.  Zhridence  of  right  to  exemption  in  certain 
cases.  — The  evidence  of  the  right  to  exemption,  as 
prescribed  in  the  last  section,  is  as  follows  : 

1.  Under  subdivision  tenth  thereof,  where  the  appli- 
cant is  a  member  of  a  company  or  troop,  the  certificate 
of  the  captain,  or  other  commanding  officer  thereof, 
dated  within  three  months  of  the  time  of  presenting 
it.  Or  the  commissioner  of  jurors  may,  in  his  discre> 
tion,  receive  the  certified  list,  specified  in  the  next  sec- 
tion, as  sufficient  evidence  thereof.  Where  the  appli- 
cant is  a  regimental  officer,  or  a  staff-officer,  the  evidence 
of  the  right  to  exemption  is  the  certificate  of  the  ma- 
jor-general, or  other  officer,  commanding  the  first  divis- 
ion. 
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2.  Under  subdivision  tenth  thereof,  where  the  appl! 
cant  has  been  discharged,  or  ander  subdivision  eleventh 
or  twelftli,  the  certificate  of  discharge ;  and,  where  it 
doee  not  show  all  the  facts,  the  affidavit  of  the  appli- 
cant, or  of  another  person,  acquainted  with  the  facts. 

3.  Under  Bubdirision  thirteenth  thereof,  the  certifi> 
cate  of  a  reliable  physician,  or  the  affidavit  of  the  ap- 
plicant, or  both ;  or  auj  other  evidence  satisfactory  to 
the  oofomissloner. 

4.  Under  any  other  subdivision  thereof,  an  affidavit 
of  the  applicant,  or  an  affidavit,  satisfactory  to  the  com- 
missioner, of  another  person  in  his  behalf,  stating  the 
facts,  entitling  the  applicant  to  exemption.  Each  cer- 
tificate, specified  in  this  section,  must  be  accompanied 
with  satisfactory  proof,  by  affidavit,  of  the  genuineness 
of  the  sig-nature  thereto ;  and  each  affidavit  and  certifi- 
cate must  be  filed  with  the  commissioner  of  jurors,  and 
must  be  kept  open  by  him,  at  all  reasonable  times,  to 
pablic  inspection. 

L.  1870,  ch.  539,  nibdfl.  7  aDd  8,  with  amendments. 

§  1083.  Military  ofilcen  required  to  certify  to  oom- 
BiUoner  persons  pezforming  full  military  duty.  —  The 
captain,  or  other  commanding  officer,  of  each  company  or 
troop,  in  the  first  division  of  the  national  guard,  must 
deliver  to  the  commissioner  of  jurors,  on  or  before  the 
first  day  of  July  in  each  year, ana  at  any  other  time  when 
he  mav  require  it,  a  list,  certified  by  him,  containing 
the  full  name  and  'residence  of  each  member  and  offi- 
cer of  his  company  or  troop,  who  is  uniformed  and 
equipped,  and  faithfully  performs  his  duty,  as  prescribed 
in  subdivision  tenth  of  the  last  section  but  one .  No 
other  name  shall  be  inserted  in  the  list.  The  list  must 
be  filed  in  the  commissioner's  office.  The  major-general , 
or  other  officer,  commanding  that  division,  must,  when 
necessary,  issue  orders  to  carry  this  section  into  effect. 
He  must  also  furnish  to  the  commissioner  of  jurors, 
when  so  required, a  list,  certified  by  him,  containing  the 
name  and  residence  of  each  officer  or  other  member  of 
that  division,  not  comprised  in  the  lists  of  the  compa- 
nies and  troops.  An  officer,  who  neglects  or  ref  nsen  to 
perform  the  duty,  specified  in  this  section  ;  or  who  in- 
cludes, in  a  list  certified  by  him,  the  name  of  a  person 
who  ia  not  described  in  this  section ;  or  who  gives  a 
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false  certificate,  in  a  case  specified  in  the  last  section  ; 
forfeits  the  sura  of  fifty  dollars  fop  each  offence. 

L.  ISTO.ch.  539,  i31,am*(l. 

§  108^  Jury  year;  length  of  Jury  service  required 
and  allowed. —  The  jury  year,  in  the  city  and  county  of 
New-YorlL  commences  on  the  first  day  of  October.'  A 
person  who  has  actually  served,  as  a  trial  juror,  in  a 
court  of  record  of  the  State,  within  that  city  and  county, 
twelve  days  within  a  jury  year,  is  entitled  to  be  dis- 
charged hy  the  court ;  except  that  he  shall  not  be  dis- 
charged, until  the  close  of  a  trial,  in  which  he  is  serv- 
ing, when  the  twelve  days  expire.  A  person  discharged, 
as  prescribed  in  this  section,  is,  thereafter,  during  the 
same  jury  year,  exempt  from  jury  service  in  any  county 
of  the  State.  Where  the.  certificates  of  one  or  more 
clerks  of  the  courts,  made  as  prescribed  in  section  1089 
of  this  act,  show  that  a  person  is  entitled  to  a  discharge, 
as  prescribed  in  this  section,  the  commissioner  of  jurors 
must,  upon  request,  certify  to  the  fact.  A  person  can- 
not serve  as  a  trial  juror,  in  courts  of  record,  at  more 
than  two  terms,  in  a  jury  year. 

Id.,  1 2.  as  am'd  by  L.  IS74,  ch.  460 ;  L.  1870,  eta.  &39. 1 2,  aniM. 

§  1086.  When  court  may  temporarily  excuse  Juror 
from  attendance.  —  The  judge,  holding  a  term,  may,  in 
his  discretion,  excuse  a  trial  juror  from  service  at  that 
term,  for  not  more  than  three  days  at  a  time,  where  the 
exigencies  of  his  business  require  liis  temporary  exenip- 
tion.(l)  Tlie  judge  may  also  discharge,  for  the  term, 
one  or  more  jurors,  notified  and  attending,  whose 
further  attendance  ia  not  required  for  the  trial  of  issuoa 
at  that  terra.  Or  he  raay  discharge,  until  a  day  certain, 
one  or  more  jurors,  notified  and  attending,  whose  at- 
tendance will  not  be  required,  for  the  trial  of  issues, 
until  that  day.  Each  juror,  so  discharged  until  a  day 
certain,  must  attend  at  the  opening  of  the  court  on  that 
day,  and  thereafter  until  he  is  discharged,  without 
further  notice.  If  he  fails  so  to  do,  he  is  liable  to  the 
same  punishment,  and  the  same  proceedings  must  be 
taken,  as  if  he  had  failed  to  attend,  at  the  time  fixed  in 
the  notice  given  to  him. 

(1)  Id.,  part  of  1 1 ;  remainder  of  section  Is  new. 

g  1086.  In  other  oases,  Juror  to  be  excused  only  on 
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ahofwlMkg  ontain  ftoti.— Except  as  prescribed  in  the  last 
section,  a  ooart  or  a  Judge  shall  not  excuse  a  person, 
liable  to  serve  as  a  trial  jaror.and  duly  drawn  and  noti- 
fied, anlesa  it  is  shown,  iy  the  oath  of  the  iaror,  or,  if 
he  is  unable  to  attend,  hj  the  oath  of  another  person, 
acquainted  with  the  facts,  that  he  is  then  necessarilj 
absent  from  the  cUj,  and  will  not  return  in  time  to 
Berve;  or  that  the  interests  of  the  public,  or  of  the 
juror,  will  be  materially  injured  by  his  attendance  ;  or 
that  he  is  physically  unable  to  serve;  or  that  his  wife, 
or  a  near  relative  of  himself  or  his  wife,  has  recently 
died  or  is  dangerously  sick.  Where  a  person  liable  to 
serve  is  excused,  in  a  case  specified  in  this  section,  or 
where  a  person,  notified  to  attend  a  term,  as  a  trial 
juror,  is  entitled  to,  and  claims  an  exemption,  he  can  be 
excused  only  by  the  judge,  holding  the  term,  which  he 
has  been  notified  to  attend.  Such  an  excuse  does  not 
extend  beyond  that  term. 
L,  1S70.  ch.  539,  remainder  of  S  1.    Last  nentence  added. 

§  1087.  Jtiror  applying  to  court  to  be  excused  must 
produce  notice,  etc.  —  A  person,  who  has  been  notified 
to  attend,  as  a  trial  j  uror,  and  who  applies  to  be  ex- 
cused, as  prescribed  in  the  last  section,  must  bring  the 
notice,  if  he  has  received  it,  into  court,  and  present  it, 
In  open  court,  to  the  judge ;  or,  if  he  cannot  personally 
attend,  he  must  send  it,  by  a  person  capable  of  making 
the  necessary  proof,  in  relation  to  his  claim  to  be  ex- 
cosed.  A  note  of  the  excuse,  and  of  the  reason  therefor 
attested  by  the  judge,  who  must  append  his  signature 
or  his  initials  thereto,  must  also  be  made  upon  the  no- 
tice to  attend;  or,  if  the  juror  has  not  brought  it  into 
court,  upon  a  separate  piece  of  paper ;  which  must  be 
transmitted  to  the  commissioner  of  jurors,  by  the  clerk, 
as  part  of  the  return,  made  as  prescribed  in  section  1089 
of  this  act. 

Id..  8  23. 

g  1088.  Senrioe  in  a  court  not  of  record ;  when  an 
ecBouse. —  A  person,  serving  as  a  trial  juror,  elsewhere 
than  in  a  court  of  record,  is  excused  from  jury  duty  in 
a  ocurt  of  record,  only  during  the  time  of  his  actual  ser* 
vice  elsewhere. 

Id..  Id. 
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^  1089.  Clerk  of  court  to  certify  to  commuaioiiar  mm 
to  attendance,  excuses,  fines,  etc^  of  Jnrorm.  —  The 
clerk  of  each  court  of  record  in  the  city  and  countj  of 
New-York,  must,  within  ten  dajs  after  the  close  of  eacl& 
term,  for  which  trial  jurors  have  been  drawn,  or  after 
the  discharge  of  the  trial  jurors,  if  they  are  discharged 
before  the  close  of  the  term,  return  to  the  commissioner 
of  jurors,  the  certified  copy  of  the  miuatc  of  the  drair- 
ing  of  the  jurors,  received  from  the  sheriff,  and  the 
sheriff's  return  thereto,  or  a  copy  of  each  paper,  certified 
by  the  clerk  ;  together  with  each  notice  or  other  paper» 
attested  by  a  judge,  as  prescribed  in  the  last  section  bat 
one.  The  clerk  must  also  deliver  to  the  commissioner 
therewith,  his  certificate,  specifying,  distinctly  and  in 
detail,  as  follows : 

1.  The  name  and  residence  of  eacli  juror,  who  at- 
tended and  served;  the  number  of  days  the  juror  at- 
tended for  the  purpose  of  serving ;  and  the  number  of 
days  he  actually  served. 

2.  The  name  and  residence  of  each  juror,  who  was 
excused  or  discharged ;  with  the  reason  therefor. 

8.  The  name  and  residence  of  each  person  notified^ 
who  did  not  attend  or  serve. 

4.  The  name  and  residence  of  each  person  fined,  and 
the  date  and  amount  of  his  fine,  unless  the  fine  has  been 
remitted,  as  prescribed  in  section  1109  of  this  act. 

The  return  and  certificate  must  be  filed  in  the  com- 
missioner's office,  and  shall  not  be  altered  or  corrected, 
except  in  pursuance  of  an  order  of  the  court.  If  a  clerk 
fails  to  make  a  complete  return  and  certificate,  as  pre- 
scribed in  this  section,  he  is  guilty  of  a  contempt  of  the 
court ;  and  the  commissioner  of  jurors  must  institute 
the  appropriate  proceedings  to  puuiflh  him  accordingly. 

L.  1870,  ch.  639, 1 16,  remodelled. 

§  1090.  Oommissioner  of  jurors  to  select  trial  jurors ; 
his  general  powers. —  Trial  jurors  must  be  selected  by 
the  commissioner  of  jurors,  who  must  alone  decide  upon 
their  qualifications,  and  exemptions, except  aa  otherwise 
expressly  prescribed  in  this  article.  But  this  section 
does  not  impair  the  right  to  challenge  a  particular  juror 
at  the  trial.  The  commissioner  may  issue,  to  a  person 
entitled  to  an  exemption,  a  certificate  of  that  fact, 
which  exempts  the  person,  to  whom  it  is  granted,  from 
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jary  datj,  daring  the  time  limited  therein.  He  mast 
keep  a  record  ol  all  proceedings  before  him,  or  in  hiB 
office.  He  is  entitled  to,  an(f  mast  collect,  for  the  bene- 
fit of  the  city,  for  a  copy  of  the  paper  famished  by  him» 
tlie  same  fees  as  the  clerk  of  a  court  of  record. 

L.  U70.  cb.  ft39,  parts  of  H  7  and  S4,  oonflolldatM  with  L.  1M7,  cb.  4M. 
Parte  of  H  2  and  11,  am'd.    See  Dulaa  v.  People,  6  Hun,  493. 

§  1091.  OommiMioiier  nay  appoint  assistants,  eio.| 
"Who  may  administer  oaths.  —  The  commissioner  of 
jarors  may,  from  time  to  time  appoint,  and  at  pleasare 
remove,  one  or  more  assistants,  clerks  in  his  office,  and 
messengers^  and  may  fix  their  compensation.  He  may 
designate,  in  writing,  an  assistant,  to  attend,  in  liis  place, 
the  drawing  of  jarors,  for  a  particular  term.  The  com* 
missioner,  or  each  assistant,  whom  he  designates  for  the 
purpose,  by  a  certificate,  filed  in  the  ofl&ce  of  the  county 
clerk,  may  administer  an  oath  or  affirmation,  in  relation 
to  any  matter,  embraced  within  the  provisions  of  thifl 
article. 
Id., part  of  (24. 

%  1092.  AU  public  offioetB  required  to  aid  the  com* 
misaioner.  — The  president  and  commissioners  of  the 
department  of  taxes  and  assessments,  the  police  com« 
missioners,  and  all  other  public  officers  iu  the  city  ol 
New- York,  most  render  to  the  commissioner  of  jarors, 
all  the  assistance  in  their  power,  to  enable  him  to  pro- 
eare  the  names  of  persons,  liable  to  serve  as  trial  jurors. 
Id. ,  lis,  U  modified  by  L.  1878,  cb.  835,  ^39  and  87. 

.  1093.  Bxpeniet  of  oommi&sioiier's  office ;  how 
_  id.  —  The  board  of  aldermen  of  the  city  of  New-York 
mast  take  care,  that  suitable  rooms,  and  other  accom- 
modations  are  provided  for  the  use  of  the  commissioner 
of  Jurors,  If,  by  the  first  day  of  March,  in  any  year, 
suitable  rooms  have  not  been  provided  for  his  use,  for 
the  year  commencing  on  the  first  day  of  May  next  ensu- 
ing, he  may  lease  suitable  rooms,  for  that  year,  and  may 
pay  the  rent,  out  of  the  money  received  by  him  for  fines 
and  penalties.  But  a  lease  so  made  shall  not  take  ef- 
fect, until  a  majority  of  the  members  of  the  board, 
specified  in  section  1114  of  this  act,  indorse  thereupon 
a  certificate,  signed  by  them,  to  the  eflTect,  that,  in  their 
opinion,  each  a  lease  is  necessary,  in  conseqaenoe  of  the 
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omission  to  make  other  suitable  proyision,  as  prescribed 
in  this  section  ;  that  the  rooms  leased  are  required,  for 
the  proper  performance  of  the  duties  of  the  oommla- 
aioner ;  that  the  rent  payable  therefor,  by  the  terms  of 
the  lease,  is,  in  their  opinion,  reasonable ;  and  that  the 
lease  is,  in  all  other  respects,  fair,  j  ust.  and  proper.  The 
proper  and  necessary  expenses  of  the  commissioner's 
office,  including  the  reasonable  compensation  of  his 
assistants,  clerks,  and  messengers,  aeoessary  printing 
and  advertising,  books,  stationery,  and  other  articles  re- 
quired for  the  convenient  discharge  of  his  duties,  may 
be  paid  by  him,  oat  of  the  money,  received  by  him  for 
fines  and  penalties.  If  there  is  a  deficiency,  the  board 
of  aldermen  mast  provide  for  the  payment  thereof,  by 
the  comptroller  of  the  city  of  New- York,  out  of  the  citj 
treasury. 

L.  1870,  ch.  63d,  i  35,  unM. 

§  1094.  Lists  of  Jurors  to  be  prepared,  eto. )  oommlfl* 
sioner  to  decide  as  to  exemptions.  —  The  commissioner 
must  commence  the  preparation  of  lists  of  trial  jurors, 
in  the  month  of  May,  in  each  year.  For  that  purpose, 
the  names  of  the  persona,  liable  to  serve  as  trial  jurors, 
must  be  entered  in  suitable  books,  alphabetically,  with 
the  occupatiou,  place  of  business,  and  residence  of  each, 
as  far  as  those  particulars  can  be  conveniently  ascer- 
tained. After  the  first  day  of  June,  he  must  publish  a 
notice,  for  at  least  ten  days,  in  not  less  than  six  of  the 
newspapers  published  in  the  city,  that  claims  for  ez> 
emption  will  be  heard  by  him.  He  may  insert  in,  or 
append  to  the  notice,  copies  of  such  portions  of  the 
statutes,  relating  to  jurors, as  he  deems  expedient.  He 
must  hear  and  determine  all  claims  for  exemption,  and 
must  keep  a  record  of  the  persons  exempted,  and  of  the 
period  of  time  for  which  the  exemption  of  each  is  al- 
lowed. 

Id.,  parts  of  H  7  and  9. 

g  1096.  Persons  may  be  required  to  testify  as  to 
Juror's  liability  to  serve.  Penalty  for  disobedience.  — 
The  commissioner  may  cause  to  be  personally  served, 
on  any  person,  within  the  city,  a  notice,  requiring  him 
to  attend,  at  the  commissioner's  office,  at  a  specified 
time,  not  less  than  twenty-four  hours  after  service  of 
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Ihe  notice,  for  the  parpooe  of  tOAtifjin^  oonoerning  his 
own  liability,  or  the  liability  of  any  other  person,  to 
serve  as  a  juror.  A  person  so  notified  mast  attend,  and 
testify  accordingly.  If  he  fails  to  attend,  as  specified 
in  the  notice,  for  any  cause,  except  physical  inability ; 
or  if  he  refuses  to  be  sworn,  or  to  answer  any  legal  and 
pertinent  question,  put  to  him  by  the  commissioner ;  he 
forfeits  fifty  dollars  for  each  failure  or  refusal.  One  or 
more  successive  notices  may  be  served  upon  the  same 
person,  where  he  fails  to  attend,  as  required  by  a  for- 
mer notice  ;  and  he  is  liable  to  the  same  penalty,  for 
each  failure  so  to  attend.  But  the  commissioner  may. 
in  his  discretion,  dispense  with  the  persona]  attendance 
of  a  person  so  notified,  where  another  person,  cognizant 
of  the  facts,  is  produced  and  testifies  in  hia  stead  ;  and 
where  a  person  has  so  attended  twice,  he  cannot  be  re- 
quired to  attend  again,  in  the  same  jury  year. 
I,.  ]£70.  ch.  639,  pari  or|  9.  unM. 

§  1096.  Oonuniaaioner  to  return  lists  to  oounty  olerk  | 
oorreotion  o£  lists.  —  On  or  before  the  first  day  of  Octo- 
ber, in  each  year,  the  commissioner  must  return  to  the 
cleric  of  the  city  and  county  of  ^ew-York.  to  be  filed  in 
his  office,  certified  copies  of  the  lists,  prepared  by  him, 
of  the  persons,  liable  to  serve  as  trial  jurors  in  the 
courts  of  record,  for  the  ensuing  jury  year.  He  may,  from 
time  to  time  thereafter,  strike  from  the  lists  kept  by 
him,  the  name  of  a  person,  who  is  found  by  him  to  be 
exempt  or  disqualified.  In  that  case,  he  must  record 
the  reason  why  the  name  is  stricken  off. 

L.  1847,  cb.  495.  parU  of  1 3,  remodelled. 

§  1097.  Old  baUots  to  be  destroyed  and  new  balloti 
do  posited  J  supplemental  lists;  new  ballots  therefor. 

— ,  When  the  certified  copies  of  the  lists  have  been  re- 
tu^med,  as  prescribed  in  the  last  section,  the  ballots  for 
trial  jurors,  used  in  the  previous  year,  must  be  returned, 
by  the  county  clerk,  to  the  commissioner,  who  must  de- 
stroy those  which  are  not  required  for  the  current  jury 
year.  The  ballots  for  the  current  jury  year  must  be 
prepared  by  the  commissioner,  who  may  use,  for  that 
purpose,  so  many  of  the  ballots,  prepared  for  the  pre- 
vious year,  as  he  deems  expedient.  The  ballots,  so  pre- 
pared, must  be  delivered  by  the  commissioner  to  the 
county  clerk,  and  deposited  by  the  county  clerk,  or 
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his  deputy,  in  a  box,  as  prescribed  in  article  second  ot 
title  third  of  this  chapter.  The  oommiBsioner  may, 
from  time  to  time  thereafter,  return  certified  copies  ot 
additional  lists,  containing  tlie  names  of  persons,  liable 
to  senre  as  trial  jurors,  which  were  omitted  from  the 
former  lists ;  and  ballots,  containing  those  names,  must 
be  prepared  In  like  manner,  and  used  for  the  residue 
of  the  jurj  year. 
L.  IM7.  eta.  499.  parts  off  S,  am*d. 

§  1098.  Number  of  jurors  to  be  drawn  for  each  term 
of  court  of  record.  —  The  number  of  trial  jurors,  to  be 
drawn  for  each  term,  and  each  separate  part  of  a  term* 
of  a  court  of  record  in  the  city,  at  which  issues  of  fact 
are  triable  by  jury,  must  be  fixed  by  a  general  order  of 
the  court,  or,  if  it  is  not  so  fixed  for  a  term,  or  a  sepa- 
rate part  of  a  term,  by  a  written  order  of  the  judge,  ap- 
pointed to  hold  the  same.  The  order,  or  a  certified  copy 
thereof,  must  be  filed  in  the  office  of  the  county  clerk. 
If  the  number  has  not  been  fixed,  in  either  mode,  at  the 
time  of  the  drawing,  one  hundred  trial  Jurors  must  be 
drawn  for  each  term,  or  for  each  part,  if  the  term  oon- 
sistfl  of  two  or  more  separate  parts. 

SubsUtDte  for  L.  1M7,  ch.  495. 1 9. 

§  1099.  When  Jurors  to  be  drawn  j  what  officers  to 
attend  drawing.  —  On  a  day,  designated  by  the  county 
clerk,  not  less  than  fourteen,(l)  nor  more  than  twenty 
days,  before  the  day  appointed  for  holding,  in  the  city, 
a  term  of  a  court  of  record,  at  which  issues  of  fact  are 
triable  by  jury,  the  commissioner  of  jurors,  in  person, 
or  by  an  assistant  designated  by  him  ;  the  sheriff  of  the 
city  and  county  of  New- York,  in  person,  or  by  his  un- 
der sheriff;  and  one  or  more  judges  of  courts  of  record, 
residing  in  the  city,  must  attend,  at  the  office  of  the 
county  clerk,  to  witness  and  assist  in  the  drawing  of 
trial  jurors  for  the  term. 
New  In  form.    (1 )  Cr&ne  «.  Dytrert.  4  Wend.  67ft. 

^  1100.  Notice  of  drawing. —  At  least  six  days  before 
the  drawing,  tlie  couuty  clerk  must  publish  notice 
thereof,  in  at  least  three  newspapers,  publisfilied  in  the 
city.  He  must  also  cause  written  notice  thereof  to  be 
served  upon  the  sheriff,  the  commissiouer  of  jurors,  aad 
at  least  three  judges  of  one  or  more  ooorts  of  record,  re< 
siding  in  the  city. 
Hew  in  form.  °  9™^^^  ^^  CiOOgle 
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§  llOl.  Pirooaadiiigi  if  offioen  do  not  appear.—  If  at 
least  one  jadge  of  a  ooart  of  reoord,  residing  in  the  cAij, 
and  aleo  the  oommiBsiouer  of  jarors,  and  the  sheriff,  in 
person,  or  represented,  as  prescribed  iu  the  last  section 
bat  one,  do  not  attend,  the  clerk,  or,  in  his  absence,  the 
deputy-clerk,  must  adjourn  the  drawing  to  the  next 
day.  Thereupon  the  clerk  must  forthwith  cause  to  be 
flerved,upon  the  absent  commissioner  or  sheriff,  and  upon 
at  least  three  judges  of  one  or  more  courts  of  record, 
msiding  in  the  city,  written  notice,  to  attend  the  draw- 
ing upon  the  adjourned  day. 

See  the  note  to  the  next  section.    New  in  form. 

g  1102.  When  jury  to  be  drawn  on  a4joumed  dayr-« 
If  the  officers,  specified  in  section  1099  of  this  act,  at- 
tend upon  the  adjourned  day,  but  not  otherwise,  the 
clerk,  or,  in  his  absence,  the  deputy-clerk,  must  proceed 
in  their  presence,  to  draw  the  jurors.  ^ 
Mew  In  form. 

§  1103.  Mode  of  drawing )  mimite }  lista — ^The  draw 
Ing  must  be  conducted  as  follows : 

1.  The  county  clerk,  or  his  deputy,  must  shake  the 
box  oontaining  the  ballots,  so  as  thoroughly  to  mix 
them. 

3.  He  must  then,  without  seeing  the  name  contained 
in  any  ballot,  publicly  draw  out  of  the  box,  one  ballot ; 
and  continue  to  draw,  in  like  manner,  one  ballot  at  a 
time,  until  the  requisite  number  has  been  drawn. 

3.  A  minute  of  the  drawing  must  be  kept  by  one  of 
the  attendinjT  officers,  in  which  must  be  entered  the 
name,  contained  in  each  ballot  drawn,  before  another 
ballot  is  drawn. 

4.  After  drawing  the  requisite  number,  the  minute  of 
the  drawing,  containing  the  names  of  the  persons  drawn, 
with  the  proper  additions  of  each,  and  specifying  for 
what  couri  and  for  what  term  they  were  drawn,  must 
be  signed  by  the  clerk  or  his  deputy,  and  the  attending 
officers,  and  filed  in  the  clerk's  office. 

New  In  fonu.    See  2  B.  S.  4U,  {  29. 

§  1104.  Id.;  where  term  oonsists  of  two  or  more 
poorts.  —  If  the  term  consists  of  two  or  more  separate 
parts,  the  trial  jurors  for  each  part  most  be  drawn,  and 
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a  minute  of  the  drawing  moBt  be  made,  signed,  and 
filed,  and  tlie  subseqaent  proceedings  mast  be  the  aame, 
as  if  it  was  a  distinct  term. 
Mew  In  form. 

§  1105.  Oommissioner  may  issue  notice  to  Jarom 
drawn.  —  The  commissioner  may  issue,  to  a  trial  juror 
so  drawn,  a  printed  notice,  informing  him  that  he  has 
been  drawn,  and  will  be  duly  notified  by  the  sheriflT.and 
containing  copies  of  such  portions  of  this  article,  as  the 
commissioner  deems  advisable, 

L.  1870,  ch.  SB9,iU. 

§  1106.  Sheriff  to  notify  Jurors  and  make  return. — 

The  clerk  must  deliver,  to  the  sheriff,  a  certified  copy 
of  the  minute,  or  of  each  minute,  if  there  are  two  or 
more.  The  sheriff  must  notify  each  juror,  named  tiierein, 
to  attend  the  term  or  part,  for  which  he  was  drawn,  by 
serving  upon  him,  at  least  six  days  before  the  com- 
mencement thereof,  a  notice,  addressed  to  him,  stating 
that  he  has  been  drawn  as  a  trial  juror  for,  and  is  re- 
quired  to  attend,  the  term  or  part,  specified  in  the  no- 
tice. The  notice  may  be  served  personally,  or  by  leaving 
it  at  the  j  uror's  residence,  or  usual  place  of  business, 
with  a  person  of  proper  age  and  discretion.  Before  the 
commencement  of  the  term  or  part,  the  sheriff  must  file, 
with  the  clerk,  the  certified  copy  of  the  minute,  with  a 
returD,  under  his  hand,  indorsed  thereupon,  or  annexed 
thereto,  naming  each  person  notified,  and  specifying  the 
manner  in  which  he  was  notified. 
8ee2R.  S.  411|80. 

g  1107.  Olerk  of  court  to  certify  as  to  mode  of  ser^ 
vice.  —  The  clerk  of  each  court,  for  a  term  of  which 
trial  jurors  are  notified  to  attend,  by  the  sheriff,  must 
certify  to  the  clerk  of  tUo  board  of  aldermen,  each  case, 
where  less  than  a  majority  of  the  persous,  named  in  a 
minute  of  a  drawing,  are  returned  as  personally  served. 
The  board  of  aldermen  are  prohibited  from  allowing  or 
paying  any  fees  or  charges  to  the  sheriff,  for  noiifyiug 
any  of  the  pc^rsons  named  in  that  minute,  or  for  making 
a  return  tliereupou.  A  clerk  of  a  court,  who  oiaxii*  Ut 
notify  the  clerk  of  the  board  of  aldermen, as  prescribed 
in  this  section,  is  liable  to  a  penalty  of  one  hundred 
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doUan,  for  eacli  omissioQ,  to  be  reooyered  bj  any  person 
suing  therefor. 

L.  l«3,ch.  4«8,|9. 

§  1108.  [Amended,  1877.]  Oonrt  may  order  new 
panel  to  be  drawn  daring  term.  —  At  any  time,  -*  aring 
the  sitting  of  a  term  of  a  court  of  record  in  the  city,  the 
coart  may  direct  an  additional  number  of  trial  jurors 
to  be  drawn,  for  the  term,  or  for  the  part,  at  which  the 
order  is  made.  The  order  must  specify  the  number  to 
be  drawn,  aud  the  time  of  drawing.  The  drawing  may 
be  made, either  in  open  court,  under  the  direction  of  the 
judge  ;  or  in  the  ordinary  manner,  except  that  notice  is 
not  required.  The  sheriff  must  forthwith  notify  the 
Jurors  drawn,  by  such  a  notice  as  the  court  directs,  to 
attend  the  term  or  part,  at  the  time  specified  in  the 
order. 
New.    See  1 1149,  pMt. 

§  1109.  Ootirt  of  record  to  fine  Juror  for  non-attend- 
ance; power  to  remit  fine.  —  Where  a  person,  duly 
drawn,  and  notified  to  attend  a  term  of  a  court  of  record, 
as  a  f  rial  juror,  fails  to  attend,  at  the  time  specified  in 
the  notice,  or  from  day  to  day,  the  court,  at  that  term, 
mast  impose  npon  him  a  fine  of  not  less  than  fifty  nor 
more  than  two  hundred  and  fifty  dollars.  A  fine  thus 
imposed  may  be  wholly  or  partly  remitted,  by  direction 
of  the  judge^  in  open  court,  before  the  end  of  the  same 
term,  and  upon  good  cause  shown  ;  otherwise  it  shall 
not  bo  remitted,  except  as  prescribed  in  sections  1118 
and  1114  of  this  act.  Each  remission,  so  made  by  the 
judge,  with  the  reason  therefor,  must  be  entered  in  the 
minutes  of  the  court.  Tliis  section  applies  to  a  s^^'oial 
juror,  as  well  as  to  an  ordinary  trial  juror. 
L.  1S70,  ch.  539,  U  IS  and  20.  omitting  the  la;}t  clause  ofj  18. 

§  1110.  Juror  may  also  be  arrested  and  compelled 
to  s^rve.  —  Where  a  person,  duly  drawn  aud  notified, 
fails  to  attend  and  serve,  at  a  term  of  a  court  of  record, 
as  required  by  law,  without  having  been  excused,  the 
court,  besides  imposing  a  fine,  as  prescribed  in  the  last 
section,  may  direct  the  sheriff  to  arrest  him,  and  bring 
him  before  the  court;  and,  when  he  has  been  so  brought^ 
it  may,  in  its  discretion,  compel  him  to  serve. 

]d.,|3,renioden«d.  rr,naTr> 
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g  1111.  Juron  for  dintriot  oourU;  how  selected ) 
puniBhment  for  non-attendance ;  clerk's  duty ;  penalty 
for  neglect  —  A  list  of  trial  jurors,  for  each  of  the  dis 
trict  courts,  must  be  selected  by  tlie  commissioner  of 
jurors ;  and  must  consist  of  not  less  than  fifty,  nor  more 
than  one  hundred  jurors.  A  person  shall  not  be  placed 
upon  such  a  list,  who  does  not  reside  in  the  district,  in 
which  the  court  is  held.  The  judge  of  each  district 
court  must  impose  a  fine  of  twenty-five  dollars,  upon 
each  person,  duly  drawn,  and  notified  to  attend  the 
court,  as  a  trial  juror,  who  fails  to  attend,  as  required 
by  the  notice.  The  clerk  of  the  court  must,  within  ten 
days  thereafter,  transmit  t<i  the  commissioner  of  jurors 
a  certificate,  showing  that  the  fine  has  been  so  impo.si^d, 
and  stating  how  the  notice  to  attend  was  served  ii]>on 
the  delinquent,  in  order  that  the  same  proceedings  may 
be  had,  as  in  the  case  of  a  delinquent  juror  in  a  court  of 
record.  A  judge,  or  a  clerk,  who  violates  this  section, 
forfeits  one  hundred  and  fifty  dollars  for  each  otfenoe. 
L.  ISTO,  ch.  539,  part  of  }  29,  and  {  30, connoll dated. 

g  1112.  Sheriffs  jury ;  how  seleoted,  eto.—  The  board 
for  the  selection  of  grand  jurors  must, at  the  time  when 
it  selects  the  graud  jurors  for  each  jury  year,  also 
select,  from  the  list  of  trial  jurors  for  that  year,  the 
names  of  not  less  than  one  hundred  and  twenty,  nor 
more  than  one  hundred  aud  fifty  persous,  to  constitute 
the  sheriff's  jurors,  for  that  jury  year.  The  comnirf^ 
sioner  of  jurors  must  forthwith  transmit,  to  the  sheriif 
of  the  city  aud  county  of  New- York,  a  list,  certified  by 
him,  coutaining  the  names  of  the  persons  so  selectea, 
with  the  proper  additions  of  each,  and  showing  that 
they  have  been  selected,  as  prescribed  in  this  section. 
The  sheriff  must  cause  ballots  to  be  prepared,  as  pre- 
scribed in  article  second  of  title  third  of  this  chapter, 
and  to  be  deposited  in  a  proper  box.  Where  the  sheriff 
is  authorized  or  required  by  law,  to  empanel  a  jury  for 
any  purpose,  the  requisite  number  of  ballots  must  be 
drawn  from  the  box,  as  prescribed  in  that  article,  by 
the  sheriff",  or  by  his  under-sheriff,  or  deputy-sheriff. 
But  the  sheriff  niay,  in  his  discretion,  divide  the  names 
contained  in  the  list,  into  three  panels,  each  oontaining 
an  equal  number  of  names,  as  nearly  as  may  be.  In 
that  case,  he  must  designate  the  months,  in  which  each 
panel  will  be  used,  so  that  the  jury  duty  shall  be  dis- 
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tribated  equally,  as  nearly  as  may  be,  among  the  jarors; 
and  ballots  shall  be  deposited  in  the  box,  at  the  begin- 
ning of  each  month,  containing  the  names  of  the  jurors 
designated  for  that  month. 


§  1113.  [Amended,  1879.]  ProceedlngB  before 
coinmisnoner,  to  remit  or  enforce  jury  fines.  —  The 
oommiasioner  of  jurors  must  cause  a  notice  to  be  served  upon 
each  delinquent  trial  juror,  i-eturued  as  haviiie  been  fined,  stat- 
infT  the  amount  of  the  fine,  and  the  term  at  wnich  lie  was  fined, 
and  r^fqiiiring  him  to  attend  before  the  commissioner  at  the 
iatter's  otfice,  on  a  specified  d&y  and  at  a  specified  liour,  and 
show  cause,  if  he  has  any,  why  the  fine  should  be  wholly  or 
partly  remitted,  or  why  payment  of  tho  fine  should  not  be  en- 
forced. The  notice  must  be  served,  at  least  six  days  before  the 
day  therein  si^eciHed.  If  the  sheriff's  return  shows  that  notice 
to  attend,  as  a  trial  juror,  was  personally  served  upon  the  per- 
son fined,  the  notice  to  show  cause,  as  prescribed  in  this  section, 
ma%'  be  served  upon  him  either  personally,  or  by  leaving  it  at 
his 'residence,  or  usual  place  of  business,  with  a  person  of  suit- 
able a^  and  discretion  ;  otherwise  it  must  be  served  upon  him 
personally .  If  a  person  so  notified  fails  to  attend,  the  fine  must 
oe  enforced .  If  he  attends,  he  may  demand  a  hearing  before 
Uie  board  for  the  enforcement  of  jury  fines  ;  otherwise  the 
oommi^ioner  must  decide  with  respect  to  the  remission  of  the 
wb::;le  or  any  part  of  the  fine,  and  the  sufficiency  of  the  cause 
shown,  if  any,  and  his  decision  is  conclusive  with  respect  to  that 
fine,  unless  the  person  fined,  within  ten  days  thereafter,  serves 
upon  him  a  written  demand  of  a  hearing  before  the  board  of 
enfon?ement.  In  that  case,  the  commissioner  must  appoint  a 
time  for  the  hearing  ;  and  the  person  fined  must  then  attend 
without  further  notice. 

SntMtitnte  for  L.  1870,  ch.  A39,  part  of  1 10. 

g  111^  Board  for  enforcement  of  Jury  fines :  pro- 
oeedingB  before  it  —  The  presiding  justice  of  the  su- 
preme court,  in  the  first  judicial  department,  the  chief- 
judge  of  the  court  of  common  pleas,  the  chief-judge  of 
the  superior  court,  the  chief-justice  of  the  marine  court, 
the  mayor,  the  recorder,  the  city  judge,  the  judge  of 
the  court  of  general  sessions,  and  the  commissioner  of 
jarors,  constitute  the  board  for  the  enforcement  of  jury 
fines.  The  board  must  meet,  at  the  office  of  the  com- 
raiesioner  of  jarors,  on  the  last  Monday  in  October  in 
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each  year,  and  on  the  last  Mondaj  of  enach  month  there- 
after, antil  and  inclading  the  following  month  of  Jane ; 
and  as  much  oftener»  as  the  business  l^fore  it  reqnirea. 
Three  members  of  the  board  const! t ate  a  quorum.  The 
board,  either  upon  a  hearing,  or  when  acting  upon  the 
commissioner's  decision,  as  tlie  case  requires,  has  ex- 
clusive power,  except  aa  in  tills  article  otherwise  pre- 
scribed, to  remit  the  whole  or  any  part  of  a  fine.  The 
board,  or  the  commissioner,  may,  in  its  or  his  discretion, 
hear  testimony,  or  determine  a  case  upon  affidavits  ;  and 
may,  from  time  to  time,  adjourn  the  hearing  or  finid 
disposition  of  a  particular  case. 
SabstltQte  for  L.  1870,  cb.  539.  part  of  ( 19. 

§  1116.  General  powers  of  board.  —  The  board  may 
compel  the  attendance  of  any  person,  required  to  ap- 
pear before  it.  as  prescribed  in  the  last  section  but  one. 
it  may  issue  a  warrant,  directed  to  the  sheriff  of  the 
city  and  county  of  New- York,  commanding  him  to  ar- 
rest, and  bring  before  the  board,  a  person,  who  falls  to 
attend,  at  the  time  appointed  for  hearing  his  case,  or 
to  pay  a  fine  imposed  upon  him,  and  not  remitted  by 
the  board.  If  a  delinquent  trial  juror,  duly  drawn,  and 
returned  by  the  sheriff  as  personally  notified  to  attend 
a  term,  or  personally  notified  to  attend  before  the  com- 
missioner, as  prescribed  in  the  last  section  but  one,  is, 
in  the  opinion  of  the  board,  able  to  pay  his  fine,  the 
board  may  make  an  order,  directing  the  shertflf  to  arrest 
him,  and  imprison  him  in  the  county  jail,  until  the  fine 
is  paid,  not  exceeding  thirty  days.  Tlie  sheriff^  must 
obey  such  sn  order.  The  board  may  make  an  order, 
directing  that  a  person,  paying  a  fine  imposed  upon  him. 
be  excused  from  jury  duty,  for  a  period  not  exceeding 
one  year. 

L.  1870.  eta.  539.  remainder  of  1 19. 

g  1116.  OonunlMdoner  to  issue  warrant  to  ooUect 
fines:  sheriffs  powers  and  duties  thereupon.  —  After 
ten  days  have  expired,  since  the  final  decision  of 
the  board  of  enforcement,  with  reapect  to  a  fine,  as 
prescribed  in  the  last  section  but  one,  if  the  fine  has  not 
been  remitted  or  paid,  the  commissioner  must  issue  a 
warrant,  under  his  hand,  directed  to  the  sheriff  of  the 
citv  and  county  of  New- York,  reciting  the  facts,  and 
commanding  the  sheriff  to  collect  from  each  person^ 
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n&tned  in  the  schedale  annexed  thereto,  the  sam,  set 
opposite  that  person's  name  in  the  schedule,  and  to  pay 
over  the  same  to  the  commissioner.    The  schedule  mast 
contain  the  names  of  persons,  fined  and  notified  to  show 
caase,  whose  fines  have  not  been  wholly  paid  or  remit- 
ted ;  it  must  show  the  amount  of  each  fine,  remaining 
anremittftd  or  unpaid  ;  and  the  residence  or  usual  place 
of  business  of  each  person  fined,  as  far  as  it  can  be  con- 
veniently ascertained.    The  sheriff  must  collect  each 
fine,  by  a  levy  upon  and  sale  of  the  personal  property 
of  the  person  fined,  as  prescribed  by  law,  where  an  ex- 
ecution against  property  is  issued  upon  a  judgment,  ren- 
dered in  a  court  of  record.     The  sheriff  Is  entitled,  in 
each  case,  to  the  same  fees  as  upon  sncli  an  execution, 
to  be  collected  in  the  same  manner.     He  must  return 
the  warrant  and  schedule,  with  his  proceedings  there- 
upon, to  the  commissioner,  within  thirty  days  after  the 
delivery  thereof  to  him ;  and  must  then  pay  over  the 
money  collected,  less  his  fees.    His  return  may  be  com- 
pelled by  the  supreme  court,  in  the  same  manner  as  the 
return  of  an  execution  against  property,  issued  upon  a 
judgment  rendered  in  that  court.     For  his  failure  to 
collect  a  fine,  an  action  may  be  maintained  against  him, 
in  a  case  where  such  a  case*  may  be  maintained  by  a 
judgment  creditor,  against  a  sheriff  failing  to  collect  an 
execution  against  property,  and  with  like  effect.    The 
provisions  of  section  1119  of  this  act  apply  to  such  an 
action. 
Ii.  ISIT.  ch.  MM),  {  6,  unM. 

§  1117.  Unoolleoted  fines  to  be  docketed,  and  en- 
forced as  Judgmenta. — The  commissioner  must,  within 
thirty  days  after  the  return  of  the  warrant  to  him,  file 
with  the  clerk  of  the  court,  by  which  each  uncollected 
fine  waa  imposed,  a  certificate,  to  the  effect  that  the  war- 
rant has  been  returned,  and  showing  what  fines  remain 
uncollected.  Thereupon  the  clerk  must  make,  in  the 
docket-book  of  judgments,  kept  by  him,  the  same  en- 
tries, as  nearly  as  may  be,  with  respect  to  each  uncol- 
lected fine,  as  if  it  was  a  final  judgment,  rendered  in  an 
action.    If  the  fine  was  imposed  by  a  court,  other  than 

•iRorlneiifxtMiliigfiir  **«&  Mtfon.** 
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the  sapreme  ooart,  the  clerk  thereof  mast  immediately 
transmit  a  transcript  of  the  entries,  to  the  clerk  of  the 
city  and  county  of  New- York,  who  must  file  it,  and 
make  the  appropriate  entries,  in  his  docket-book  of 
judgments.  The  commissioner  must  pay  the  clerks* 
fees,  at  the  rate  allowed  for  similar  services,  with  re- 
spect to  j  udgments.  When  the  entries  have  been  made , 
the  fine,  with  interest,  becomes  a  lieu  upon  the  real 
property  of  the  person  fined,  as  if  it  was  recovered  by  a 
judgment  in  the  same  court ;  and  an  execution  to  col- 
lect it  may  be  issued,  directed  to  the  sheriff  of  the  city 
and  county  of  New-York,  as  upon  such  a  judgment. 
The  commissioner  has,  in  relatiim  to  the  execution,  and 
the  satisfaction  of  the  fine,  all  the  powers  of  the  attor- 
ney for  a  party  recovering  such  a  judgment,  in  relation 
to  the  judgment,  and  tlie  execution  issued  thereupon. 
Substitute  for  L.  1870,  ch.  939,  S  22;  imperfect  and  obscure. 

§  1118.  Oonunissioner  to  receive  fines,  etc.  His 
account ;  how  rendered  and  settled.  —  The  commis* 
sinner  of  jurors  must  receive  all  money,  paid  or  col- 
lected for  fines  or  penalties,  as  prescribed  in  this  article; 
and  he  may  make  all  payments  therefrom,  which  he  is 
authorized  by  this  article  to  make.  He  must  give  a  re- 
ceipt for  any  money  paid  to  him,  for  a  fine  or  penalty. 
He  must  keep  a  just  and  faithful  account  of  all  receipts 
and  payments,  by  items,  showing  the  name  of  the  per- 
son, from  whom  each  sum  of  money  was  received,  and 
to  whom  each  sum  of  money  was  paid ;  and  must,  at  all 
reasonable  times,  keep  his  account  open  to  public  in- 
spection. At  the  end  of  each  calendar  year,  his  account 
must  be  verified  by  his  affidavit,  t^  the  efi:ect,  that  it  is, 
in  all  respects,  just  and  true;  and  that  he  has  not  re- 
ceived any  sum  of  money,  during  the  year,  for  which 
he  has  not  charged  himself  in  the  account.  The  ac- 
count, thus  verified,  must  be  audited  and  certified,  by 
at  least  three  other  members  of  the  board  for  the  ell^- 
forcement  of  jury  fines;  and  the  commissioner  must 
thereupon  pay  over,  to  the  chamberlain  of  the  city,  the 
balance,  if  any,  in  his  hands.  The  account,  thus  audited 
and  certified,  must  immediately  be  transmitted  by  the 
commissioner,  to  the  clerk  of  the  board  of  aldermen  ; 
and  must  be  published  in  the  newspaper,  designated. 
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as  prescribed  by  law,  for  the  publication  of  the  official 
proceedings  of  city  officers. 

SobBtltnte  for  L.  1«ro,  eh.  039,  i  31.  amM. 

g  1119.  Oorporation  attorney  to  prosecute  for  pen- 
alties ;  compromiBe,  etc.,  of  action.  —  The  corporation 
attorney  of  the  city  of  New- York  must,  when  required 
by  the  commissioner  of  jurors,  prosecute,  in  the  proper 
court,  an  action  for  the  collection  of  each  penalty,  in- 
curred as  prescribed  in  this  article  ;  unless  he  is  satis- 
fied, upon  an  examination  of  the  case,  that  there  is  a 
defence  to  the  action.  The  action  must  be  maintained 
in  the  name  of  the  mayor,  aldermen,  and  commonalty 
of  the  city  of  New- York,  as  plaintiffs.  The  commis- 
sioner, with  the  assent  of  the  corporation  attorney,  may 
compromise,  settle, or  discontinue,  an  action  so  brought. 
From  the  proceeds  of  an  action,  prosecuted  to  judgment 
and  execution,  or  compromised,  as  prescribed  in  this 
section,  the  corporation  attorney  may  retain  the  taxable 
or  taxed  costs.  He  must  pay  over  the  remainder,  to  the 
commissioner. 

Kew  In  form. 

§  1120.  Penalty,  for  phyaloian  giving  false  oertifi* 
oate.  —  A  physician,  who  knowingly  gives  a  false  cer- 
tificate, or  makes  a  false  representation,  for  the  purpose 
of  enabling  or  assisting  a  person,  to  be  discharged,  ex- 
cused, or  exempted  from  service,  as  a  trial  juror  in  the 
city  and  county  of  New- York,  is  guilty  of  a  misde- 
meanor. 

L  1870,  eh.  A38,  |  13,  «m*<l. 

§  1121.  Persons  required  to  fiimisli  information; 
penalty  for  refusal,  etc.  —  A  person,  to  whom  applica- 
tion is  made,  within  the  city  of  New- York,  by  the  com- 
missioner of  jurors,  or  by  his  authority,  for  information, 
as  to  a  fact,  upon  which  the  liability  of  himself  or  any 
other  person,  to  serve  as  a  trial  juror,  depends,  and  who 
refuses  to  give  information  relating  thereto,  Which  he 
can  give,  or  knowingly  gives  false  information  relating 
thereto  ;  or  a  person  who  knowingly  makes  to  the  com- 
missioner of  jurors,  or  to  a  person  acting  by  his  author- 
ity, a  false  representation,  as  to  the  identity,  residence, 
or  any  other  matter,  relating  to  the  liability  of  himself » 
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or  any  other  person,  to  aerve  as  a  trial  juror,  forfeits 
fifty  dollars  for  each  offence. 
L.  1S70.  ch.  539.  ( 10,  am*d. 

§  1122.  Punishment  for  bribery  of  officer,  eto.,  by 
Juror  drawn.  —  A  person  wlio  gives,  pays,  promises,  or 
offers,  money,  or  any  other  thing,  to  the  commissioner 
of  jurors,  the  sheriff,  the  county  clerk,  or  other  clerk  of 
a  court ;  or  to  the  deputy  of,  or  a  person  employed  by, 
the  county  clerk  or  other  clerk  of  a  court ;  or  to  an  offl  • 
cer,  messenger,  or  other  person,  employed  by  the  slierifiT, 
or  the  commissioner  of  jurors ;  for  the  purpose  of  enab- 
ling or  assisting  himself,  or  any  other  person,  named 
or  drawn  as  a  trial  juror,  to  evade,  or  to  be  discharged, 
exempted,  or  excused  from  service ;  or  who  knowingly 
makes  a  false  statement  or  representation,  to  a  judge, 
the  commissioner  of  jurors,  or -a  member  of  the  board 
of  enforcement  of  jury  fines,  for  such  a  purpose ;  or  who 
knowingly  retains,  conceals,  suppresses,  .or  wilfully 
destroys,  a  notice  to  attend,  before  the  commissioner  of 
jurors,  or  at  a  term  of  a  court,  or  any  other  paper,  re- 
lating to  the  liability  to  serve,  or  service,  as  a  trial  j  uror, 
left  at  the  residence  or  place  of  business  of  another,  who 
has  been  named  or  drawn  as  a  trial  juror,  is  guilty  of  a 
misdemeanor.  The  district-attorney  must  prosecute 
for  each  offence,  specified  in  this  or  the  next  two  sec- 
tions, which  comes  to  his  knowledge. 

Id.,  part  of  111,  am*d. 

§  1123.  Id. ;  for  officer  accepting  bribes,  etc.  —  An 
officer,  or  a  person  employed  by  the  sheriff,  by  the  com- 
missioner of  jurors,  or  by  the  county  clerk,  or  other 
clerk  of  a  court,  who  takes  money,  or  any  other  thing, 
as  a  gift,  bribe,  or  payment,  for  the  purpose  of  enabling 
or  assisting  a  person,  named  or  drawn  as  a  trial  juror, 
to  evade,  or  to  oe  discharged,  exempted,  or  excused  from 
iury  duty  ;or  who  wilfully  and  knowingly  prevents  or 
hinders  the  execution  of  any  provision  of  this  article,  is 
guilty  of  a  misdemeanor. 

Id.,  part  of  the  same  section. 

§  1124i  Id. }  for  concealing  offer  to  take  bribe,  etc. 
—  A  person,  named  or  drawn  as  a  trial  juror,  to  whom 
an  offer  or  suggestion  to  procure  his  discharge,  exemp- 
tion, or  excuse  from  jury  duty,  for  or  in  consideration 
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of  a  oorrapt  inducement  or  reward,  is  made  by  any  per- 
son, and  who  fails,  within  twenty-four  hours  thereafter, 
to  inform  the  commissioner  of  jurors  thereof,  is  gailtj 
of  a  misdemeanor, 
L.  U70.cb.  039,  the  rein«tnd«r  of  i  11. 

§  1125.  False  swearing ;  whenpeijnry.  ~  A  person, 
who  swears  falsely  in  an  aifidavit,  or  testifies  falsely 
apon  an  inquiry,  made  as  prescribed  in  this  article,  is 
guilty  of  perjury,  in  a  case  where  falsely  swearing,  in 
an  affidavit,  used  upon  a  motion  in  a  civil  action,  or 
falsely  testifying,  upon  the  trial  of  an  issue  of  fact  in 
such  an  action,  would  constitute  that  crime. 

New. 


ARTICLE  SECOND. 

PBOYIBlOIiS  RELATIMQ  TO  TRIAL  JUROB8  IHTHBCOUNTT 
OF  KINGS. 

tec.  U».  QoallflcatlonB  of  trial  Jaron. 
\vn.  PfsFKons  exempt  from  aenrtce. 
\\26.  Eviaeuce  of  right  to  exemption  In  certain  cases. 
U29.  Ungth  of  Jury  service  required.    Notice  to  Jaror  to  attend. 
II.'Wl  When  court  to  excuse  luror  IVom  senrlce. 
1131.  Oerk  of  court  to  cortlfr  to  commissioner,  as  to  attendance, 

excuses,  fines,  etc. ,  of  Jurors. 
lUt.  Commissioner  of  Jurors  to  select  trial  Jurors;  bis  general 

powers. 

1133.  Id.:  to  receive  fees  and  fines  for  benefit  of  county. 

1134.  Superrlsors  to  provide  for  bis  expenses,  etc 

lias.  Assessors  to  return  persons  liable,  and  commissioner  to  select 

Jurow. 
I  US.  Wbcn  commissioner  to  pnbllsb  notice,  and  receive  evldenca 

of  exemption. 

1137.  Commissioner  to  prepare  list,  and  file  transcript. 

1138.  Supplemental  lists  mar  be  afterwards  made. 

1139.  Ballols  to  be  prepared,  and  deposited  in  box. 

1140.  What  oAcors  to  attend  dravring;  how  many  Jnron  to  bo 

drawn. 

1141.  Proceedings  preliminary  to  the  drawing. 

1142.  Drawing:  how  conducted. 

1143.  Certificate  to  be  made,  and  boxes  sealed  up. 

1144.  Subsequent  drawings;  how  conducted. 
1I4A.  Proceedings  when  first  box  exhausted. 

1146b  Commissioner  to  transmit  panel  to  sherllT;  sheriff  to  notify 
Jurors. 

1147.  Dajrs  for  which  the  Jurors  are  to  be  notified.    Excusing  Ju* 

rorv.  and  changing  davs  of  their  attendance. 

1148.  SherlO*  to  make  return  of  Jurors  notified. 

Il4f.  Oonrt  may  at  any  time  order  a  new  panel.    How  drawn. 

llflO.  Jnron  In  certain  special  proceedings. 

1151.  Compensation  to  Judges,  etc,  for  senrlces  under  this  article. 

IMS.  Ooun  of  record  to  fine  Juror  for  non-attendance. 

UMb  Juror  may  alM  to  arrsnod,  ami  compelled  to  serve. 
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8sc.  IIM.  OommlMionen  to  notify  Inrors  fined  to  ippoftr;  board  Ibr  re- 
mlsBlon  and  enforcement  of  0nes. 

IIU.  Oommlnloner  to  collect  flnet,  and  to  nuke  retam  of  onpald 
fines;  precept  thereupon. 

1106.  Flnci,  not  collected  under  precept,  to  be  docketed  and  en- 
forced as  Judgments. 

llftT.  When  Hen  dlacbarged. 

1158.  Commissioner,  etc,  cormptly  omitting  name.  Is  guilty  of 
felony. 

IIM.  Oommlislonei's  other  wllfhl  neglect,  a  misdemeanor. 

1160.  Olvlng  t$}m  Information,  or  suppressing  notice,  a  misde- 

meanor. 

1161.  Penalty  for  physician  glvlnff  fUse  certificate. 

1162.  Oommlsoloner  to  report  and  pay  over  money. 

§  1126.  Qnalifioatiozui  of  trial  Jnxonk  —  In  order  to 
be  qaalified  to  serve^  aa  a  trial  juror,  in  a  ooart  of  reoord 
in  the  county  of  Kinni,  a  person  most  be : 

1.  A  male  citizen  of  the  United  States,  and  a  resident 
of  that  county. 

2.  Not  less  than  twenty^ne,  nor  more  than  sixty 
years  of  age. 

8.  The  owner,  in  his  own  right,  of  real  property,  of 
the  value  of  one  hundred  and  fifty  dollars,  or  of  per- 
sonal property,  of  the  value  of  two  hundred  and  fifty 
dollars  ;  or  the  husband  of  a  woman,  who  is  the  owner« 
in  her  own  right,  of  real  or  personal  property,  of  that 
value. 

4.  In  the  possession  of  his  natural  faculties ;  and  not 
infirm  or  decrepit. 

5.  Free  from  all  legal   exceptions;  intelligent;  of 

sound  mind  and  good  character ;  and  able  to  read  and 

write  the  Bnglish  language  nnderstandingly. 

L.  1868,  oh.  8S2,  part  of  IT;  and  snbda.  1,2  and  11  of  { 10  of  the  same 
acU    See  H 1027  and  1079.  ante. 

§  1127.  Persons  exempt  from  servloe. —  Either  of 
the  following  persons,  although  qualified,  is  entitled  to 
an  exemption  from  service,  as  a  trial  juror,  upon  his 
claiming  an  exemption,  as  prescribed  in  this  article : 

1.  A  clergyman,  or  a  minister  of  any  religion,  ofllci- 
atlng  as  such,  and  not  following  any  other  calling. 

2.  A  practicing  physician,  surgeon,  or  surgeon  den- 
tist, having  patients  requiring  nis  daily  professional 
attention,  and  not  following  any  other  calling. 

8.  [Amended,  1879.]  An  attorney  or  counsel lur  at 
law,  regularly  engafi^ed  in  the  practice  of  the  law.  as  a 
means  of  livelihood. 
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4.  A  professor  or  teacher  In  a  college,  academy,  or 
public  school,  or  in  a  private  school  for  the  instruction 
of  pupils  in  the  usual  branches  of  education,  not  fol* 
lowing  any  other  calling. 

5.  The  holder  of  an  office,  under  the  United  States, 
or  the  State,  or  the  county,  or  the  city  of  Brooklyn,  or 
a  town  of  the  county ;  whose  official  duties,  at  the  time, 
prevent  his  attendance  as  a  juror. 

6.  A  captain,  engineer,  or  other  officer,  actually  em- 
ployed upon  a  vessel,  making  regular  trips ;  or  a  li- 
censed pilot,  actually  following  that  calling. 

7.  A  superintendent,  conductor,  or  engineer,  em- 
ployed by  a  railroad  company,  other  than  a  street  rail- 
road company ;  or  a  telegraph  operator,  employed  by  a 
telegraph  company ;  who  is  actually  doing  duty  in  an 
office,  or  along  the  railroad  or  telegraph  line,  of  the 
company,  by  which  he  is  employed. 

8.  An  officer,  non-commissioned  officer,  musician,  or 
private,  actually  serving  in  a  brigade,  regiment,  battal- 
ion, company,  or  troop,  of  the  national  guard  of  the 
State,  uniformed  and  equipped,  according  to  law,  and 
faithfully  performing  his  duty,  by  making  the  parades, 
and  attending  the  drills,  inspections,  and  reviews,  re- 
quired by  law;  or  a  general  or  staff-officer,  actually 
performing  duty  as  such ;  or  a  person  who  has  been 
honorably  discharged  from  the  national  guard,  after 
five  years'  service,  in  either  capacity. 

9.  A  person,  who  has  been  honorably  discharged 
from  the  military  forces  of  the  State,  after  seven  years* 
faithful  service  therein.  But,  in  order  to  entitle  a  per- 
son to  exemption,  under  this  subdivision,  his  service 
must  have  been  performed  before  the  23d  day  of  April, 
1862,  either  as  a  general  or  staff-officer,  or  as  an  officer, 
non-commissioned  officer,  musician,  or  private,  in  a  uni- 
formed battalion,  company,  or  troop,  of  the  militia  of  the 
State,  and  armed,  uniformed,  and  equipped  according^  to 
law  ;  or  a  portion  thereof,  during  that  period,  and  in  that 
capacity,  and  the  remainder,  since  the  23d  day  of  April, 
1862,  as  a  member  of  the  national  guard  of  the  State. 

10.  A  person,  who,  after  faithfully  performing  the 
duties  of  a  fireman,  in  a  fire  company  or  fire  depart- 
ment, duly  organized,  according  to  the  laws  of  the 
State,  for  five  successive  years,  has  been  honorably 
discharged  therefrom ;  or  who  is,  at  the  time,  an  officer 
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or  member  of  a  fire  company,  dalj  organised,  aooording 
to  the  laws  of  the  State,  and  faith  f ally  perfonnin^  h& 
duty  therein. 

11.  A  person,  who  is  physically  incapable  of  perform- 
ing jnry  duty,  by  reason  of  severe  sickness,  deafness, 
or  other  physical  disorder. 

12.  A  person  belonging  to  the  army  or  navy  of  the 
United  States ;  or  to  the  police  force  or  fire  department 
of  the  city  of  Brooklyn. 

18.  A  person  otherwise  specially  exempted  by  law. 

L.  M98,  oh.  322, 1 10,  «in*d. 

§  1128.  Bvidenoe  of  right  to  exemption  in  certain 
oases.  —  The  evidence  of  the  right  to  exemption,  aa 
prescribed  in  the  last  section,  is  as  follows : 

1.  Under  subdivision  eighth  thereof,  where  the  ap- 
plicant is  a  member  of  the  national  guard,  below  the 
rank  of  brigadier-general,  the  certificate  of  the .  com- 
manding officer  of  the  brigade,  regiment,  battalion, 
company,  or  troop,  to  which  the  applicant  belongs, 
dated  within  three  months  of  the  time  of  presenting 
it. 

3.  Under  subdivision  eighth,  ninth,  or  tenth  thereof, 
where  the  applicant  has  been  discharged,  the  certificate 
of  discharge ;  accompanied,  where  it  does  not  show  all 
the  facts,  with  the  affidavit  of  the  applicant,  or  of 
another  person,  acquainted  with  the  facts. 

8.  Under  subdivision  tenth  thereof,  where  the  appli- 
cant is  an  officer  or  member  of  a  fire  company,  the  cer- 
tificate of  the  foreman,  or  other  chief  officer,  of  the 
company,  to  which  the  applicant  belongs,  dated  within 
tliree  months  of  the  time  of  presenting  it. 

4.  Under  any  other  subdivision  thereof,  an  affidavit 
of  the  applicant ;  or  an  affidavit,  satisfactorv  to  the  com- 
missioner, of  another  person  in  his  behalf,  stating  the 
facts,  entitling  the  applicant  to  exemption. 

Each  certificate,  specified  in  this  section,  must  be  ac- 
companied with  satisfactory  proof,  by  affidavit,  of  the 
genuineness  of  the  signature  thereto  ;  and  each  affidavit 
and  certificate  must  be  filed  with  the  commissioner  of 
jurors,  and  must  be  kept  open  by  him,  at  all  reasonable 
times,  to  public  inspection. 

Bemalnder  of  L.  18.^8.  ch.322,  { 10.  and  L.186«,  olum,  1 1 ;  wliU 
menu  to  conform  tbe  section  to  1 1082,  ante. 
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g  1129.  Iiength  of  Jury  aenrloe  required.  Notioe 
to  Juror  to  attend. — A  persoD  shall  not  be  required  to 
eerye,  as  a  trial  juror,  more  than  six  days,  at  any  term, 
for  which  his  name  is  drawn,  as  prescribed  in  this  arti- 
cle, unless  the  court,  for  good  cause,  otherwise  speciallj 
directs  ;  except  that  he  shall  not  be  discharged,  untU 
the  close  of  a  trial,  in  which  he  is  serring,  at  the  time 
when  the  six  days  expire.  A  person  shall  not  be  r^ 
quired  to  serve,  as  a  trial  juror,  except  by  the  special 
order  of  the  judge  presiding  at  or  holding  the  term,  or 
as  otherwise  specially  prescribed  in  this  article,  unless 
at  least  three  days'  previous  notice  to  attend  has  been 
served  upon  him,  as  prescribed  in  section  1146  of  this 
act. 

L.  1858,ch.  332.133. 

§  1130.  When  court  to  excuse  Juror  from  service. — 
The  judge  presiding  at,  or  holding  a  term,  may,  in  his 
discretion,  excuse  a  trial  juror,  attending  thereat,  from 
service,  durinfi^  the  whole  or  a  portion  of  that  term,  in 
either  of  the  following  cases  : 

1.  Where  he  has  actually  served  as  a  trial  juror,  in  a 
court  of  record  in  the  county,  within  six  months  he- 
fore  the  commencement  of  the  term,  and  since  the 
second  Monday  of  August,  preceding  the  commence- 
ment thereof. 

2.  Where  he  has  actually  served  in  the  county,  as  a 

grand  juror,  pursuant  to  law,  since  the  first  Monday  of 
eptember,  preceding  the  commencement  of  the  term. 
8.  Where  the  interests  of  the  public,  or  of  the  juror, 
will  be  materially  injured  by  his  attendance ;  or  his  own 
health,  or  the  health  of  a  member  of  his  family,  re- 
quires his  absence  ;  or  his  wife,  or  a  near  relative  of 
himself  or  his  wife,  has  recently  died. 

Id.  .III.  ara*d.  See  People  v.  Ferris,  1  Abb.  N.  S.  108:  i.  c ,  4S  Barb. 
17;  13  How.  140;  and  35  N.  Y.  125. 

§  1131.  Olerk  of  court  to  certify  to  commissioner, 
as  to  attendance,  excuses,  fines,  etc.,  of  Jurors.  —  The 
clerk  of  each  court  of  record  in  the  county  of  Kings, 
must,  within  one  week  after  the  close  of  each  term,  for 
which  trial  Jurors  have  been  drawn,  or  after  the  dis- 
charge of  the  trial  jurors,  if  they  are  discharged  before 
the  close  of  the  term,  return  to  the  commissioner  of 
Jurors,  the  panel  of  trial  jurors,  with  the  sherifTs  re- 
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tarn,  received  from  the  sherifiT,  as  prescribed  in  section 
1148  of  this  act,  or  a  cop/  of  each  of  those  papers,  cer> 
tified  hj  the  clerk.  The  clerk  mast  also  deliver  to  the 
commissioner  therewith,  a  certificate,  specifying,  dis- 
tinctly and  in  detail,  as  follows : 

1.  The  name  and  residence  of  each  juror,  who  at- 
tended and  served  ;  and  the  number  of  days  he  actually 
served. 

2.  The  name  and  residence  of  each  juror,  who  was 
excused  or  discharged  ;  with  *  reason  therefor. 

8.  The  name  and  residence  of  each  person  notified, 
who  did  not  attend  or  serve. 

4.  The  name  and  residence  of  each  person  fined,  and 
the  date  and  amount  of  his  fine. 

The  return  and  certificate  must  be  filed  in  the  ofiioe 
of  the  commissioner,  who  must  also  record  therefrom, 
upon  the  list  originally  made  by  him,  the  date  and 
amount  of  service,  performed  by  each  person,  as  therein 
set  forth. 

L.  1856,  ch.  322,  (  26,  remodelled. 

§  1132.  Oommiflsioner  of  Jurors  to  select  trial  Juron ; 
his  general  powers. —  Trial  jurors  must  be  selected  by 
the  commissioner  of  jurors,  who  may  decide  upon  tlieir 
qualifications,  and  exemptions,  as  prescribed  in  this  arti- 
cle. The  commissioner  may,  from  time  to  time,  appoint, 
and  at  pleasure  remove,  one  assistant,  and  as  many 
more  assistants,  clerks,  and  messengers,  as  the  board  of 
supervisors  directs.  The  commissioner,  and  each  as- 
siRtant,  whom  he  designates  for  the  purpose,  by  a  cer- 
tificate, filed  in  the  office  of  the  county  clerk,  may 
administer  an  oath  or  affirmation,  in  relation  to  any 
matter,  embraced  within  the  provisions  of  this  article. 
The  commissioner  must  keep  a  record  of  all  proceed- 
ings before  him,  or  in  his  office. 

Id. ,  parts  of  H  1  ftod  5,  amM. 

§  1133.  Id.;  to  receive  fees  and  fines  for  benefit  of 
county. — The  commissioner  is  entitled  to,  and  must  col* 
lect,  for  a  copy  of  a  paper  furnished  by  him,  the  same 
fees  as  the  clerk  of  a  court  of  record.  He  must  furnish 
a  copy  of  each  paper  filed,  or  proceeding  taken,  in  his 
office,  to  any  person  applying  therefor,  and  paying  the 

•  The  word  "  th«  ♦»  omitted  by  an  error  In  engrossing. 
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fe«8.  All  the  money  leceiTed  by  him,  for  fees*  or  flnea 
collected  from  trial  jurors,  or  otherwise  in  the  discharge 
of  his  daties  as  commissioner,  must  be  accounted  for 
1^  him,  and  paid  into  the  treasury  of  the  county. 

Li  ISSa^ch.  333.139. 

^113^  Sapervisors  to  provide  for  his  expenses,  etc. 
— Yhe  board  of  supervisors  of  the  county  must  provide 
Buitabie  rooms,  and  other  accommodations,  for  the  use 
of  the  commissioner  of  jurors,  and  also  for  the  compen- 
sation of  his  assistants,  clerks,  and  messengers ;  and 
for  necessary  printing  and  advertising,  boolcs,  stationery 
and  other  articles,  required  for  the  convenient  discharge 
of  his  duties. 

Id..ift.am*d. 

1 1136.  AflMuora  to  return  pexBons  liable,  and  oon^ 
laioiior  to  select  jurors.  —  The  assessors  in  the  city 
of  Brooklyn,  and  of  each  town  in  the  county  of  Kings, 
or  a  majority  of  them,  must,  after  the  first  day  of  May, 
and  on  or  before  the  first  day  of  July,  in  each  year,  re- 
turn, to  the  commissioner  of  jurors,  a  written  list,  under 
his  or  their  hands,  containing  the  names  of  all  persons 
in  the  city  or  town,  as  the  case  may  be,  who  are  liable 
to  serve  as  trial  jurors;  and  stating  the  occupation, 
place  of  business,  and  residence,  of  each  person,  as  far 
as  those  particulars  can  be  conveniently  ascertained. 
The  omission  to  include  the  names  of  one  or  more  per- 
sons, bo  liable,  or  any  other  error  or  defect  in  a  list,  does 
not  affect  the  validity  of  any  proceeding,  prescribed  in 
this  article.  The  commissioner  must,  within  the  same 
period,  select,  from  the  persons  residing  in  the  county, 
suitable  persons  to  serve  as  trial  jurors.  In  making  the 
rdfiTDS  or  selection,  the  assessors  and  the  commissioner 
respectively  must  take  the  names  of  those  persons  only, 
whom  they  believe  to  be  qualified  to  serve,  and  not  ex- 
empt from  service,  as  trial  jurors.  A  list  of  the  names 
so  selected  must  be  made,  by  the  commissioner,  in  a 
book,  specifying,  as  nearly  as  he  has  ascertained  the 
facts,  the  occupation,  the  place  of  business,  and  the  resi- 
dence  of  each  person,  including  the  town,  or,  in  the  city 
of  Brooklyn,  the  ward.  In  the  list,  the  towns  must  be 
arranged  alphabetically,  and  the  wards  numerically 
and  tne  names  of  the  jurors  must  be  arranged  alpha. 
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beticAll/,  according  to  their  samames,  each  ander  the 
name  of  the  town  or  ward,  where  he  resideB. 
L.  1808,  ch.  S2S,  former  part  of  1 7,  remodeUed. 

§1136.  When  commiBsioner  to  publish  notioe,  and 
receive  evidence  of  exemption. — As  soon  after  the  first 
day  of  Jane,  in  each  year,  as  the  commissioner  has 
made  the  list,  he  must  publish  a  notice,  for  at  least  ten 
days,  in  at  least  six  daily  newspapers,  published  in  the 
couDty,  to  the  effect,  that  the  list  of  trial  jurors  for  the 
year  is  ready,  at  bis  office,  for  examination  and  correo 
tion.  He  must  then  receive  evidence  of  disqualifica- 
tions or  exemptions,  and  must  mark  "  not  qualified",  or 
"  exempt",  in  the  list,  opposite  the  name  of  each  i>er- 
son,  found  to  be  disqualified  to  serve,  or  exempt  from 
serving  as  a  trial  juror,  as  the  case  requires.  He  must 
also  record  therein,  the  ground  of  each  disqualificatkm 
or  exemption. 

Id.,|a,ani*d. 

J\  1137.  Oommissioner  to  prepare  list,  and  file  trani* 
pt  —  On  the  first  Monday  of  August  in  each  vear,  or 
earlier,  if  the  corrections  can  be  earlier  made,  the  com- 
missioner must  prepare  the  list  of  trial  jurors  for  the 
year,  by  copying,  from  his  book,  the  names  of  all  per- 
sons, who  appear  therein  to  be  liable  to  serve  as  trial 
jorors,  with  the  proper  additions  of  each.  The  com- 
missioner must  file  a  transcript  of  the  list,  verified  by 
his  affidavit,  in  the  office  of  the  county  clerk. 
Id.,  8 12. 

g  1138.  Supplemental  lists  may  be  afterwards  made^ 

—  Supplemental  lists,  containing  the  names  and  proper 
additions  of  persons,  subsequently  ascertained  to  be 
liable  to  serve  as  trial  j  urors,  may,  from  time  to  time 
thereafter,  be  made ;  and  transcripts  thereof,  verified  as 
prescribed  in  the  last  section,  must  be  filed  in  like  man* 
ner,  by  the  commissioner.  Ballots,  containing  those 
names,  must  be  prepared,  as  prescribed  in  the  next  sec- 
tion, and  used,  in  like  manner  as  the  other  ballots 
therein  specified,  for  the  residue  of  the  jury  year. 
Id.,8l3,ain*d. 

§1139.  Ballots  to  be  prepared,  and  deposited  in  bocs. 
—The  commissioner  must  prepare  ballots,  by  writing 
the  names,  contained  in  the  list,  a  transcript  of  which 
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iras  filed  in  the  office  of  the  coantj  clerk,  with  the 
proper  additions  of  each  person,  on  separate  pieces  of 
paper,  which  must  be  aniform,  as  nearly  as  may  be,  in 
appearance.  On  the  second  Monday  of  Angust  in  each 
year,  he  must  deposit  the  ballots,  in  the  box  kept  by 
him  for  that  purpose,  and  must  place  his  seal  upon  the 
box  ;  whereupon  all  jury  ballots,  previously  in  use, 
must  be  destroyed.  The  box  must  be  constructed  with 
an  aperture,  large  enough  only  to  conveniently  admit 
the  hand  of  the  person,  by  whom  the  ballots  are  to  be 
drawn  ;  and  the  aperture  mast  be  provided  with  a 
cover,  so  arranged  as  to  be  conveniently  sealed,  when 
doeed. 

L.  1358kCh.  32S.<14. 

%  1140.  What  offlcen  to  attend  drawing }  how  many 
jaran  to  be  drawn.  —  The  7k>mmissioner  must  season- 
ably notify  the  justices  of  the  supreme  court,  residing 
in  the  county,  the  judges  of  the  city  court  of  Brooklyn, 
the  county  judge,  and  the  justices  of  sessions  of  the 
county,  to  attend,  at  his  office,  on  a  day  designated  by 
him,  not  less  than  fourteen  nor  more  than  twenty  days, 
before  the  day  appointed  for  holding  a  term  of  a  court 
of  recoid  in  the  county,  at  which  issues  of  fact  are  tria- 
ble by  jury,  in  order  to  witness  and  assist  in  the  draw- 
ing of  trial  jurors,  for  that  term.  The  number  of  trial 
jarorB,  to  be  drawn  for  each  term,  may  be  fixed  by  the 
judge  who  is  to  preside  at  or  hold  the  term,  by  an  order 
under  his  hand,  delivered  to  the  commissioner.  If  the 
numbei  has  not  been  so  fixed,  at  the  time  of  the  drawing, 
one  hundred  and  thirty-two  trial  jurors  must  be  drawn 
for  the  term. 
Id.,  i  15,  M  mm*d  by  L.  1866,  cb.  821, 8  7. 
^  1141.  [Amended,  1879.]  Proceedings  prelimi- 
nary to  the  drawing  of  trial  jurors. —  If  two  or  more 
of  the  judges,  specified  in  the  last  section,  attend  with 
or  without  one  more  justices  of  sessions,  the  commis- 
sioners must  break  the  seal  of  the  box  containing  the 
ballots,  open  it,  and  exhibit  the  ballots  for  their  in- 
spection; together  with  his  original  and  each  supplemen- 
tal list  of  trial  jurors,  and  also  the  verified  transcripts 
thereof,  filed  in  the  county  clerk's  office.  The  ballots 
containing  the  names  of  trial  jurors,  excused  from 
service,  for  the  whole  or  a  portion  of  a  previous  term 
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of  a  court  of  record  in  the  county,  which  hare  not 
already  been  replaced  in  the  box,  to  be  redrawn,  must 
then  be  replaced  therein;  and  the  judges,  attending 
the  drawing,  must  take  care  when  the  seal  is  broken, 
that  they  are  so  replaced.  If  a  supplemental  list  has 
been  made,  and  a  transcript  filed  since  the  last  draw- 
ing, ballots  containing  the  names  appearing  therein, 
roust,  at  the  same  time,  be  placed  in  the  box.  The 
judges  and  the  commissioner,  or  a  majority  of  tliem, 
must  appoint  one  of  the  attending  otficers  to  draw  the 
ballots  from  the  box,  and  another  to  checkmark  the 
drawing,  as  it  proceeds,  upon  a  copy  of  the  lists,  tran- 
scripts of  which  have  been  filed  with  the  county  clerk. 

L.  1858.  ch.  322, 8  16. 

§  1142.  Drawing;  bow  ocmduoted.  —  The  commia- 
Bioner  must  then  shake  the  box  containing  the  ballot^ 
so  as  to  thoroughly  mix  them.  The  person,  appointed 
for  that  purpose,  must  then,  without  seeing  the  name 
contained  in  any  ballot,  publicly  draw  one  ballot  from 
the  box,  and  read  aloud  the  contents  thereof.  If  the 
drawing  is  for  trial  jurors,  to  serve  in  the  city  court  of 
Brooklyn,  and  the  person  drawn  does  not  reside  in  that 
city,  the  ballot  must  be  returned  to  the  box  ;  but  if  he 
resides  in  that  city,  or  if  the  drawing  is  for  trial  jurors, 
to  serve  in  another  court,  the  person,  appointed  to 
checkmark  the  drawing,  must  place,  opposite  the  name 
of  the  person  drawn,  upon  the  copy  of  the  lists,  the 
figure  1.  The  ballot  must  then  be  deposited  in  a  second 
box,  provided  for  that  purpose, and  constructed  like  the 
first  box.  Another  ballot  must  then  be  drawn,  in  like 
manner,  from  the  first  box:  and  the  same  process  must 
be  repeated,  until  the  requisite  number  has  been  drawn; 
except  that  each  name  must  be  checkmarked  in  its  nu- 
merical order. 
M.,  S  17,  remoUelled. 

§  1143.  Oertificate  to  be  made,  and  boxes  sealed  np» 

—  Wlipu  the  drawing  is  completed,  the  commissioner, 
and  the  judges  by  wliom  it  was  conducted,  must  sign  » 
minute,  at  the  end  of  the  copy  of  the  lists,  upon  which 
the  checkmarks  have  been  made,  setting  forth  that  ihe 
trial  jurors,  whose  names  are  contained  therein,  were 
duly  drawn  by  them,  for  the  court  and  the  term  therein 
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specified,  in  the  order  denoted  bj  the  figares.  The 
judges  must  then  cloee  each  box ;  and  place,  upon  the 
cover  thereof,  their  seals,  which  must  not  be  broken, 
except  when  necessary  for  a  sabsequent  drawing. 

L.  18W.ch.  822,116. 

§  1144.  Subsequent  drawings;  how  conducted. — 
The  proceedings,  upon  each  sulmequent  drawing,  are 
the  same  ;  but  the  list  must  be  checkmarked  with  num- 
bers, commencing  with  the  number  next  in  order,  after 
the  last  number  used  at  the  preceding  drawing. 
Id.,  i  19. 

§  1145.  Proceedings  when  first  box  exhausted.— 
After  all  the  ballots  have  been  drawn  from  the  first 
box,  and  deposited  in  the  second  box,  the  commissioner 
must  make  a  new  list,  by  copying  the  lists  used  upon 
the  preceding  drawings,  omitting  the  checkmarks.  He 
must  then  correct  it,  by  properly  indicating  each  per- 
son who  has  been  found  to  be  disqualified,  exempt, 
dead,  or  not  resident  within  the  county ;  and  each  per- 
son, who  has  been  excused,  and  for  what  time.  There- 
after, when  trial  jurors  are  drawn,  the  ballots  must  be 
drawn  from  the  second  box  ;  the  names  must  be  check- 
marked  on  the  corrected  list ;  and  the  ballots  not  used 
must  be  deposited  in  the  first  box ;  except  that  where 
a  ballot  is  drawn,  containing  the  name  of  a  person  indi- 
cated, on  the  corrected  list,  as  disqualified,  exempt, 
dead,  or  non-resident,  it  must  be  destroyed  ;  and  a  bal- 
lot, containing  the  name  of  a  person  who  has  been  ex- 
cused, for  a  period  then  unexpired,  must  be  returned 
to  the  box  from  which  it  was  drawn,  without  check- 
marking. 

Id..  1 20. 

g  1146.  Oommissioner  to  transmit  panel  to  sheriff ; 
sheriff  to  notify  Jurors.  —  Immediately  after  each  draw- 
ing of  trial  jurors,  the  commissioner  must  prepare  a 
panel,  verified  by  his  affidavit,  containing  the  names  of 
the  jarors  drawn,  with  the  proper  additions  of  each, 
and  stating  for  what  court  and  for  what  term,  they 
were  drawn.  He  must  transmit  the  panel  to  the  alieriflf 
of  the  county,  who  must  keep  it  on  file,  in  his  office, 
for  public  Inspection.  The  sherlfi'  must  forthwith  notify 
each  juror  named  therein,  to  attend  the  term  for  which 
he  was  drawn,  by  serving  upon  him  a  notice  to  that 
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effect,  addreBsed  to  him.  The  notice  may  be  served 
personally,  or  by  leaving  it  at  the  juror'a  residence,  or 
usual  place  of  business,  with  a  person  of  proper  age 
and  discretion.  It  must  specify  tbe  days,  during  which 
the  juror  is  required  to  be  present ;  and  it  may  contain 
copies  of  such  portions  of  this  article,  as  the  sheriff 
deem.s  proper. 
L.  1853,  ctx.  322,  i  21,  as  modlfled  by  L.  UfTS.  oh.  166. 

§  1147.  Days  for  which  the  Jurors  are  to  be  notified. 
Excusing  Jurors,  and  clianging  days  of  their  attend- 
anoe.  —  The  thirty-six  trial  jurors,  first  drawn  for  a 
term,  or  such  other  number  as  the  judge,  appointed  to 
hold  or  preside  at  the  term,  directs,  must  be  notified  to 
be  present,  during  the  first  six  days  of  the  term ;  and  the 
thirty-six  trial  jurors  next  drawn,  or  snch  other  number 
as  the  judge  directs,  must  be  notified  to  be  present,  dur- 
ing the  next  six  days  of  the  term ;  and  a  like  number  dar- 
ing each  succeeding  six  days.  The  judge,  holding  or 
presiding  at  the  term,  may,  in  his  discretion,  on  the  ap- 
plication of  a  trial  juror,  excuse  him,  from  the  whole  or 
a  part  of  the  time  of  service,  required  of  him.  The 
judge  may  also  change  the  time  of  service  of  a  juror  to 
a  later  day,  during  the  same,  or  a  subsequent  term  of 
the  court.  Each  j  uror,  whose  time  of  service  is  changed 
to  a  day  certain,  must  attend,  at  the  opening  of  court 
on  that  day,  and  thereafter  until  discharged,  without 
further  notice.  If  he  falls  so  to  do,  he  is  liable  to  the 
same  punishment,  as  if  he  had  been  personally  notified 
by  the  sheriff,  to  attend  the  term,  and  to  be  present  on 
that  day.  The  clerk  of  the  court  must  enter  in  a  book, 
kept  for  that  purpose,  the  name  of  each  juror,  who  is 
so  excused,  or  wliose  time  of  service  is  changed. 

Id.,  S  S3,  ai  amM  by  L.  1866.  ch.  821, 1 2. 

§  1148.  Sheriff  to  make  return  of  Jurors  notified.  — 

Before  the  commencement  of  each  term  of  a  court,  for 
which  trial  jurors  have  been  drawn,  as  prescribed  in 
this  article,  the  sheriff  must  file,  with  the  clerk,  the 

Eanel,  or  a  copy  of  the  panel,  with  a  return,  under  his 
and,  indorsed  thereupon,  or  annexed  thereto,  showing 
the  name  and  additions  of  each  juror  notified,  the  days 
during  which  he  was  notified  to  attend,  and  ihe  i 
in  which  he  was  notified. 
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g  1149.  Odurt  may  at  any  time  order  a  new  paneL 
How  drawn. —  At  any  time  daring  the  sitting  of  a  term 
of  a  court  of  record  in  the  county,  the  court  may  direct 
an  additional  number  of  trial  jurors,  to  be  drawn  for 
that  term.  The  order  must  specify  the  number  to  be 
drawn,  and  the  time  of  drawing.  The  drawing  must  be 
oond  acted  as  prescribed  in  sections  1141, 1143,  and  1143 
of  this  act.  except  that  notice  is  not  required.  The 
sheriff  must  forthwith  notify  each  Juror  drawn,  by  such 
a  notice  as  the  court  directs,  to  attend  the  term,  at  the 
time  specified  in  the  order. 

L.  1853,  ch.  S38, 1 5. 

g  1150.  Joron  in  oertain  special  proceedings.  —  In  a 
special  proceeding,  pending  before  the  coanty  judge  of 
Kings  county,  in  which  a  trial  jury  is  necessary,  the 
Judge  may  empanel  a  Jury,  from  the  trial  jurors,  who 
are  serving,  at  the  time,  in  the  court  of  sessions  of  the 
county.  In  a  special  proceeding,  pending  before  a 
judge  of  the  city  court  of  Brooklyn,  in  which  a  trial 
}UTy  is  necessary,  the  judge  may  empanel  a  jury,  from 
the  trial  jurors,  who  are  serving,  at  the  time,  in  that 
court.  If  there  are  no  jurors  serving  in  the  court  of 
sessions,  or  in  the  city  court,  as  the  case  may  be,  the 
judge  may  make  an  order,  requiring  the  commissioner 
of  jurors  to  draw  the  number  of  trial  jurors,  designated 
therein;  whereupon  the  commissioner  must  draw  the 
requisite  number,  and  the  sheriff  must  notify  them,  as 
prescribed  in  this  article,  for  drawing  and  notifying 
other  trial  jurors. 

L.  1869,  cta«  021,110. 

§  1151.  Compensation  to  Judges,  etc.,  for  services 
under  this  article.  —  The  board  of  supervisors  of  the 
county  most  allow  to  each  judge,  including  each  justice 
of  the  supreme  court,  for  the  services  performed  by 
him,  as  prescribed  in  this  article,  such  compensation, 
as  the  board  deems  reasonable  and  proper. 

Id..  19. 

g  1162.  Court  of  record  to  fine  juror  for  non-attend« 
anoe.  —  Where  a  person,  duly  drawn  and  notified  to  at- 
tend a  term  of  a  court  of  record,  as  a  trial  juror,  fails  to 
ttttend,  at  the  time  specified  in  the  notice,  or  from  day 
to  day,  the  court,  at  that  term,  must  impose  upon  him 
a  fine  of  twenty-five  dollars,  for  each  day  that  he  fails 
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so  to  attend.    This  Bection  applies  to  a  special  juror,  bb 
well  as  to  an  ordinary  trial  juror. 
L.  1S56,  ch.  822, 1 15.  unM.    Post,  8 IIM. 

§  1163.  Juror  may  also  be  arrested,  and  oompelled 
to  serve.  —  Where  a  person,  duly  drawn  and  notified, 
fails  to  attend  and  serve,  at  a  term  of  a  court  of  record, 
as  required  by  law,  without  having  been  excused,  the 
court,  besides  imposing  a  fine,  as  prescribed  in  the  last 
section,  may  direct  the  sheriff  to  arrest  him,  and  brin^ 
him  before  the  court ;  and,  when  he  has  been  so  brought, 
it  may,  in  its  discretion,  compel  him  to  serve. 

New. 

§  1164.  Commissioner  to  notify  Jurors  fined  to  ap- 
pear ;  board  for  remission  and  enlorooiient  of  fines.  — 

The  commissioner  of  jurors  must  cause  a  notice  to  be 
served  upon  each  delinquent  trial  juror,  returned  aa 
having  been  fined,  stating  the  sum  in  which,  and  the 
term  at  which  he  was  fined,  and  requiring  him  to  show 
cause,  if  he  has  any,  before  the  board,  specified  in  this 
section,  at  the  commissioner's  office,  on  a  day,  not  less 
than  three  days  thereafter,  and  at  an  hour  specified  in 
the  notice,  why  the  fine  should  be  remitted.  The  com* 
missioner  must  notify  the  justices  of  the  supreme  court, 
residing  in  the  county,  the  county  judge,  and  the  chief- 
judge  of  the  city  court  of  Brooklyn,  to  attend  at  the 
same  time  and  place,  and  act  with  him  as  a  board,  for 
the  remission  and  enforcement  of  jury  fines.  It  is  their 
duty  to  attend,  and  act  accordingly.  The  commissioner, 
and  two  of  those  justices  or  judges,  constitute  a  quo- 
rum. The  board  may,  in  its  discretion,  hear  testimony ; 
and  it  may,  from  time  to  time,  adjourn  the  meeting,  or 
the  hearing  or  final  disposition  of  a  particular  case.  It 
may  remit  the  whole  or  any  part  of  a  fine  ;  but  a  fine 
shall  not  be  remitted  or  reduced,  unless  the  person, 
upon  whom  it  has  been  imposed,  or,  if  a  reason  satis- 
factory to  the  board  is  given,  why  his  affidavit  cannot 
be  furnished,  another  person  in  his  behalf,  makes,  and 
files  with  the  commissioner,  an  affidavit,  stating  the 
grounds,  upon  which  a  remission  or  reduction  is  claimed. 
Each  affidavit,  so  filed,  must  be  kept  open  to  pablic  in- 
spection. 
L.  18B8,  oh.  &»,  <  37.  M  «mM  by  L.  1M6.  ch.  821. 1 8,  and  L.  1871.  ok* 
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§  1166.  Oommiiudoner  to  ooUeot  fines,  and  to  maka 
retam  of  unpaid  fines  $  pxeoapt  tharenpon. —  The  oom- 
miflsioner  of  jarors  most  receive  each  fine,  paid  or  col- 
lected, as  prescribed  in  this  article.  When  ten  days 
have  expired,  since  the  final  disposition  of  a  case  hy 
the  board,  the  commissioner  mast  file,  in  the  office  of 
the  clerk  of  the  coart,  a  return,  containing  the  name  of 
each  Jaror  fined,  whose  fine  remains  unpaid,  and  a  state- 
ment of  the  sum  remaining  unpaid.  The  clerk  must 
thereupon  issue  to  the  commissioner,  a  precept,  under 
the  seal  of  the  court,  specifying  the  name  of  each  per- 
son fined,  and  the  amount  of  his  fine  remaining  unpaid ; 
and  commanding  the  commissioner  to  levy  and  enforce 
collection  of  ea<m  fine,  and  to  return  the  precept,  with 
his  doings  thereupon,  within  ninety  days  after  the  re- 
ceipt thereof.  For  the  purpose  of  collecting  a  fine,  the 
eommissioner  must  levy  upon  and  sell  the  personal 
property  of  a  person  fined,  with  like  efibct,  and  subject 
to  tne  same  provisions  of  law,  as  where  a  sheriff  levies 
upon  and  sells  personal  property,  by  virtue  of  an  eze- 
cation,  issued  upon  a  judgment  of  a  court  of  record. 

L.  1896,  cb.  322, 1 28,  and  part  of  1 29,  as  am*d  by  L.  1808,  ch.  821,  |  4t 

§  1160.  Fines,  not  ooUeoted  under  preoept,  to  be 
docketed  and  enforoed  as  Judgments.  —  The  commis- 
sioner must  return  the  precept,  according  to  its  com- 
mand, to  the  derk  of  the  court  issuing  it.  If  he  fails 
so  to  do,  the  court  mav  enforce  the  return,  by  attach- 
ment for  contempt.  When  the  precept  is  returned,  the 
clerk  must  make,  in  the  docket  of  judgments  kept  by 
him,  the  same  entries,  as  nearly  as  may  be,  with  respect 
to  each  uncollected  fine,  as  if  it  was  a  final  judgment, 
rendered  in  an  action.  If  the  fine  was  imposed  at  a 
term  of  the  city  court  of  Brooklyn,  the  clerk  thereof 
must  immediately  transmit  a  transcript  of  the  entries, 
to  the  clerk  of  the  cOunty  of  Kings ;  who  must  file  it, 
and  make  the  appropriate  entries  in  his  docket  of  judg- 
ments. When  the  entries  have  been  made,  the  fine, 
with  interest,  becomes  a  lien  upon  the  real  property  of 
the  person  fined,  as  if  it  was  recovered  by  a  judgment 
in  the  same  court ;  and  an  execution  to  collect  it  may 
be  issued,  directed  to  the  sheriff  of  the  county  of  Kings, 
as  upon  a  judgment    The  commissioner  has,  in  relation 
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to  the  execution,  and  the  satisfketion  of  the  fine,  all  the 
powers  of  the  attorney  for  a  party  recovering  such  a 
Judgment,  in  relation  to  the  judgment,  and  the  execu- 
tion issued  thereupon. 
L.  lasa,  ch.S23,  part  of  i  29,  Indndlnf ,  also,  <  6  of  the  act  of  WU,  ch.821. 

§  1167.  When  lien  discharged.  —  The  lien,  created 
by  such  a  docket,  must  be  discharged,  by  the  county 
derk,  on  filing  with  him  the  commissioner's  certificate 
of  payment. 

L.  1866,  ch.  831, 1 5. 

§  1168.  Oommissioner,  eto.,  oomiptly  ondttiiig 
name,  is  guilty  of  felony.  —  If  the  commissioner  of 
jurors,  or  either  of  his  assistants,  or  a  clerk  or  other 
person,  employed  by  him,  corruptly  and  without  saf- 
ficieut  cause,  omits  the  name  of  a  person,  duly  drawn, 
from  a  panel  of  trial  jurors,  or  tlie  ballot,  containing 
the  name  of  such  a  person,  from  either  of  the  boxes  pre- 
scribed in  this  article ;  or,  directly  or  indirectly,  receives 
a  fee,  reward,  compensation,  or  advantage,  in  consider- 
ation of,  or  as  an  inducement  to  such  an  omission  ;  he 
is  guilty  of  a  felony,  and  shall,  on  conviction,  be  pun- 
ished by  imprisoument  in  a  State  prison,  for  a  term  not 
less  than  two,  nor  more  than  five  years. 

L.  1862,  ch.  378,  8  4. 

§  1169.  Oommissioner'B  other  wilful  negloot,  m  mi*- 
demeanor. —  A  wilful  omission,  by  the  commiasloner, 
of  a  duty  required  of  him  by  this  article,  other  than 
that  specified  in  the  last  section,  is  a  misdemeanor. 

L.  1866.  ch.  821.18. 

§  1160.  Giving  felae  Information,  or  sapprewdnif 
notice,  a  misdemeanor.  —  A  person,  to  whom  applica- 
tion is  made,  within  the  county  of  Kings,  by  an  as- 
sessor, or  by  the  commissioner  of  jurors,  or  either  of 
his  assistants,  for  information,  as  to  a  fact,  upon  which 
the  liability  of  himself,  or  any  other  person,  to  serve  as 
a  trial  juror,  depends,  and  who  refuses  to  give  informa- 
tion relating  thereto,  which  he  can  give,  or  knowingly 
gives  ffldse  information  relating  thereto ;  or  a  person 
who  knowingly  makes  to  an  assessor,  or  to  the  commis- 
sioner of  jurors,  or  a  person  acting  by  his  authority,  a 
false  representation  as  to  the  identity,  residence,  or  any 
other  matter,  relating  to  a  Juror,  duly  drawn,  and  placed 
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on  a  panel  to  be  notified ;  or  who  knowingly  retains, 
eonce&lcL  suppresses,  or  wilfully  destroys,  a  notice  to 
attend,  left  at  the  residence  or  place  of  business  of 
aaother,  who  has  been  drawn  as  *  trial  juror,  is  guilty 
of  a  misdemeanor. 

L.  ISH.  eta.  322,19. 

g  1161.  Penalty  for  ph3r8ioian  giving  false  certifi- 
cate. —  A  physician,  who  knowingly  gives  a  false  cer 
tificate,  or  makes  a  false  representation,  for  the  purpose 
of  enabling  or  assisting  a  person,  to  be  discharged,  ex- 
cased,  or  exempted  from  service,  as  a  trial  juror  in  the 
county  of  Kings,  is  guilty  of  a  misdemeanor. 
M«w. 

g  1162.  Oommisaloner  to  report  and  pay  over 
money.  —  The  commissioner  of  jurors  must  make  a 
yearly  report  to  the  board  of  supervisors,  of  all  proceed- 
ings had  before  him,  or  by  him,  in  the  discharge  of  his 
duties  ;  and  he  must  pay  over  to  the  county  treasurer, 
at  least  once  in  each  three  months,  all  money  in  hifl 
hands,  which  he  has  received  as  commissioner. 

L.  UU,  eta.  322. 1 40. 
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1106.  Mode  of  drawing  t>alloU. 
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Sic.  1160.  Ballots  of  alNeiite6s.etc.,  to  be  returned  to  flnt  box. 

1170.  New  lury  may  be  drawn  wblle  first  Is  empanelled. 

1171.  When  talesmen  to  be  procured,  or  Jurors  drawn  fhim  tlklrd 

box. 
1173.  Wben  talesmen  to  be  procured. 

1173.  If  a  sheriff  is  a  party,  court  may  appoint  a  person  to  act  for 

him. 

1174.  Ihity  of  staeritf  and  of  talesmen. 

1175.  Jury  competent,  although  containing  only  part  or  none  off 

original  panel. 
I17A.  Two  peremptory  challenges  In  a  ciTil  action. 

1177.  No  challenge  allowed  because  offlcer  drawing  Is  a  party,  ete. 

1178.  No  challenge  allowed  because  officer  notifying  la  a  par^,eie. 

1179.  Challenges  in  penal  actions. 

1180.  Challenges  how  tried.    Sxoeptlons  to  and  review  of  tlie  de- 

termination of  the  court,  in  reference  thereto. 

§  1163.  Olerk  to  prepare  ballots  of  Jurors  for  trial. 
—  At  the  opening  of  a  tenn  of  a  court  of  record  at  which 
iRBaes  of  fact  are  to  be  tried  bj  jary,the  clerk  must 
cause  ballots,  uniform,  as  nearly  as  may  be,  in  appear- 
ance, to  be  prepared,  by  writing  the  name  of  each  per- 
son, returned  to  the  term  as  a  trial  juror,  with  hia 
proper  additions,  on  a  separate  piece  of  paper.  He  most 
roll  up  or  fold  each  ballot,  in  the  same  manner,  as  nearl  j 
as  may  be,  so  as  to  resemble  the  others,  and  so  that  the 
name  is  not  visible.  The  ballots  must  be  deposited  Ia 
a  sufficient  box,  from  wbich  they  must  be  drawn,  aa 
prescribed  in  this  article. 

2  R.  S.  420. 1 M  (2  Bdm.  438).  People  v.  Ransom.  7  Wend.  42S;  Oola 
«.  Perry.  A  Cow.  SM;  Frtery  «.  People,  2  Abb.  App.  Dec.  219 ;  Terria  «• 
People.  U  N.  y.  125. 

g  1164.  Olerk  to  draw  ballota  — When  an  issue  of 
fact,  to  be  tried  by  a  jury,  is  brought  to  trial,  the  clerk, 
under  the  direction  of  the  court,  must  openly  draw,  out 
of  the  box,  as  many  of  the  ballots,  one  after  another,  aa 
are  sufficient  to  form  a  jury. 

Id..  I  60.  Wa*eman  v.  8pragiie,7  Cow.  720;  McCIoskey  v.  People. » 
"r*\^r\?S'  Ojtfdner  t>.  Turner.  9  Johns.  200;  and  see  cases  cited  In 
note  to  I  lies,  ante. 

§  1165  Mode  of  drawing  ballote.  —  Before  the  first 
ballot  is  drawn,  the  box  must  be  closed  and  well  shaken, 
so  as  thoroughly  to  mix  the  ballots  ;  and  the  clerk  mnst 
draw  each  ballot,  without  seeing  the  name  written  on 
any  of  them,  through  an  aperture,  made  in  the  lid  of 
the  boz«  large  enough  only  to  adi^t  his  hand  eoaiTett^ 
iently. 
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§  1166.  Penons  drawn,  etc.,  to  form  the  Jtiry.— 
The  first  twelve  persons  who  appear,  as  their  names  are 
drawn  and  callnd,  and  are  approved  as  iudifierent  be 
tween  the  parties,  and  not  discharged  or  excused,  musl 
be  sworn  ;  and  constitate  the  jurj  to  try  the  issue. 

2B.8.4«l.|«t.  PMptov.AllMny,  etc.eWeDd.OM:  People  v. Lamed 
7  N.  y.  451. 

§  1167.  Ballots  drawn,  whon  to  be  deposited  in  a 
second  boac  —  The  ballots,  containing  the  names  of  the 
jurors  so  sworn,  mast  be  then  deposited  in  another  boz» 
and  there  kept,  apart  from  the  other  ballots,  until  that 
jury  is  discharged. 

Id..  1 63. 

§  1168.  Id. ;  when  to  be  returned  to  the  first  bo3C  — 
After  that  jury  is  discharged,  the  ballots  containing 
their  names  must  be  again  rolled  up  or  folded,  as  pre- 
scribed in  section  1163  of  this  act,  and  returned  to  the 
box,  from  which  they  were  first  taken ;  and  the  same 
coarse  must  be  pursued,  as  often  as  an  issue  is  brought 
to  trial  by  a  jury. 

Id..  1 83. 

§  1169.  Ballots  of  absentees,  etc.,  to  be  returned  to 
first  box. —  The  ballot,  containing  the  name  of  a  juror, 
who  IB  absent,  when  his  name  is  drawn  or  called,  or  is 
set  aside,  or  excused  from  serving  on  that  trial,  must 
be  again  rolled  up  or  folded,  in  the  same  manner  as  be- 
fore, and  retamed  to  the  box,  containing  the  undrawn 
ballots,  as  soon  as  the  j  ury  is  sworn. 
Id.,  i  S7.    People  V.  Luned,  7  N.  T.  462. 

§  1170.  New  Jury  may  be  drawn  while  first  is  em- 
panelled.—  Ifanissae  is  brought  to  trial  by  a  jury, 
while  a  jury  is  empanelled  in  another  cause,  at  the  same 
term,  and  not  then  discharged,  the  court  may  order  a 
jury,  for  the  trial  of  that  issue,  to  be  drawn,  out  of  the 
box  containing  the  ballots  then  undrawn  ;  but,  in  any 
other  case,  the  ballots,  containing  the  names  of  all  the 
trial  jnrors,  returned  at,  and  attending  the  term,  must 
be  placed  together  in  the  same  box,  before  a  jury  is 
drawn  therefrom. 

Id. .  i  S4.    People  «.  Raiuom,  7  Wend.  43S. 

^  1171.  [Amended,  1879.]  When  talesmen  to  be 
procured.  —  If  a  sufficient  number  of  jurors,  duly 
drawn  and  notiiiAd.  di^  nnl  Rtti^nd  nr  f*an not  be  obtained 
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to  form  a  trial  jary,  the  ooart  may,  in  any  county  except 
Westchester,  direct  the  sheriff  to  require  the  attend. 
ance  of  such  a  number  of  talesmen,  from  the  bystand- 
ers, or  from  the  county  at  large,  qualified  to  serve  wlsi  trial 
jurors,  as  it  deems  sufficient  for  the  purpose.  In  West- 
chester county,  the  court  must  direct  the  sheriff  to 
draw  a  sufficient  number  of  ballots  from  the  first  box, 
specified  in  section  ten  hundred  and  thirty-eight  of  this 
act,  if  there  is  not  a  sufficieut  number  of  ballots  remain- 
ing therein,  to  draw  the  residue  from  the  second  box, 
specified  in  section  ten  hundred  and  fifty-one  of  this 
act.  In  any  other  county,  except  New- York  and 
Kings,  it  may,  in  its  discretion,  instead  of  directing 
him  to  require  talesmen  to  attend,  direct  him  to  draw 
a  sufficient  number  of  ballots  from  the  third  box, 
specified  in  section  ten  hundred  and  fifty-two  of  this 
act.  In  either  case,  the  sheriflT  must  notify  the  persons 
thus  drawn  to  attend  fortliwith,  or  upon  a  day  nxed  by 
the  court.  If,  for  any  reason,  a  sufficient  number  of 
jurors  to  try  the  issue  ia  not  obtained,  from  the  per- 
sons notified,  under  an  order  made  as  prescribed  in 
this  section,  the  court  may  make  another  order,  or  suo- 
cessive  orders,  until  a  sufficient  number  is  oljtained ; 
and  in  making  each  order,  the  court  may  exercise  the 
same  discretion,  as  in  making  tlie  first  order. 

S R.B.4aO, i M, uii*d.  How« 9. Brandage, IT.* 0.4»; Bhialdftv. HWcafB 
Bank. S Hud, iTl t  Kaony  v.  People. SIB,  T.  880.  ^^ 

§  1172.  When  talesmen  to  be  procured. —  In  any 
county,  except  New- York,  Kings,  or  Westchester,  the 
court  may  also  direct  the  sheriff  to  require  the  attend- 
ance of  such  a  number  of  qualified  talesmen,  for  the 
trial  of  an  issue  of  fact,  as  it  deems  sufficient,  where, 
by  reason  of  one  or  more  juries  being  empanelled,  or 
for  any  other  reason,  no  ballot  remains  undrawn  ;  or 
where,  in  consequence  of  jurors  being  set  aside,  a  juror 
cannot  be  obtained,  for  the  trial  of  that  issue,  from  the 
list  of  those  returned. 

Partof  I'L,  1 6a. 

§  1173.  If  sheriff  is  a  party,  court  may  appoint  a 
parson  to  aot  for  him.  —  If,  in  a  case  speci6ed  in  the 
last  two  sections,  the  slieriff  is  a  party  to  the  issue,  the 
court  must  appoint  a  disinterested  person,  to  act  in 
place  of  the  Hlieriff.  For  tliat  purpose,  the  person  bO 
appointed  possesses  all  the  powers,  and  is  subject  to  all 
the  duties  and  liabilities  of  the  sheriff,  with  respect  to 
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g  1174.  Duty  of  iheriff  and  of  talaflmen.  —  The 
sheriff,  or  peraon  appointed  by  the  court,  must  notify 
the  requisite  number  of  persons  to  attend »  and  make 
retnm  thereof,  as  prescribed  in  section  1048  of  this  act ; 
except  that  each  person  most  be  required  to  attend 
forthwith.  £«ach  person  so  notified  must  attend  forth- 
with, and,  unless  excused  by  the  court  or  set  aside, 
must  serve  as  a  juror  upon  the  trial.  For  a  neglect  or 
refusal  so  to  do,  he  may  be  fined,  in  the  same  manner 
as  a  trial  juror,  regularly  drawn  and  notified,  as  pre- 
scribed in  tliis  chapter ;  and  he  is  subject  to  the  same 
exceptions  and  challenges,  as  any  other  trial  juror. 

§  1176.  [Amended,  1877.J  Jury  competent,  although 
oQntaining  only  part  or  none  of  original  panel. —  It  is 
not  a  yalid  objection  to  a  jury,  procured  as  prescribed 
in  the  last  four  sections,  that  it  contains  none  of  the 
jurors  originally  returned  to  the  term,  or  is  only  par- 
tially composed  of  such  jurors. 

Remainder  of  Id.,  1 65,  extended. 

g  1176.  Two  peremptory  challenges  in  a  civil  ao-> 

tion. — Upon  the  trial  of  an  issue  of  fact,  joined  in  a 

oivil  action,  in  a  court  of  record,  or  not  of  record,  each 

party  may  peremptorily  challenge  not  more  than  two  of 

the  persons,  drawn  as  jurors  for  the  trial. 

L.  1S47,  ch.  134. 1 1  (4  Sdm.  648).  People  «.  HamUton.  »  N.  T.  1(17; 
People  V.  Tweed,  13  Abb.  N.  8.  371. 

§  1177.  No  challenge  allowed  because  officer  draw- 
ing is  a  party,  etc  —  It  is  not  a  good  cause  of  challenge^ 
to  the  panel  or  array  of  trial  jurors,  in  an  action  in  a 
court  of  record,  that  the  officer  who  drew  them  is  a  party 
to,  or  interested  in  the  action,  or  counsel  or  attorney  for, 
or  related  to,  a  party 

2  B.  S.  }  96  (S  Xdm.  437).  See  contra,  Wakemon  v.  Spragoe,  7  Oow. 
730. 

§  1178.  No  challenge  allowed  because  officer  notify- 
ing is  a  party,  etc  —  It  is  not  a  good  cause  of  challenge 
to  the  panel  or  array  of  trial  jurors,  in  an  action  in  a  court 
of  record,  that  they  were  notified  to  attend  by  an  officer, 
who  is  a  party  to,  or  interested  in,  the  action,  or  related 
to  a  party ;  unless  it  is  alleged  in  the  challenge,  and  is 
established,  that  one  or  more  of  the  jurors  drawn  were 
not  notiiied,  and  that  the  omission  was  intentionaL 

Id.,  i  57.    Contiv,  Wooda  o.  Bowan.  5  Johns.  133^  by  GoOqIc 
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§1179.  OhallengeB  in  penal  actions. —  In  a  penal  ac- 
tion, in  a  court  of  record,  or  not  of  record,  to  recover  a 
enm  of  money,  it  is  not  a  good  canae  of  challenge  to  a 
trial  jnror,  or  to  an  officer  who  notified  the  trial  jurors, 
that  the  juror  or  the  officer  is  liable  to  pay  taxes,  in  a 
city,  town,  or  county,  which  may  be  benefited  by  the 
recovery. 

2  R.S.420. 8  58  See  alBo  2  B.  S.  Wl,  1 2  (2  Bdm.  571).  Bee  Wood  «.8to4- 
(Urtl,2  Johoa.  l»i;  Dlveny  v.  Kliiilra,51  N.  T.  006. 

§  1180.  [Amended,  1877.J  Challenges  how  tried.  ZSz« 
oeptions  to  and  review  of  the  detei-mination  of  tlie 
court,  in  reference  thereto.  —  An  objection  to  the  qualifi- 
cations of  a  juror  is  available  only  upon  a  challenge.  A 
challenge  of  a  juror,  or  a  challenge  to  the  panel  or  array 
of  jurors,  must  be  tried  and  determined  by  the  court 
only.  Either  party  may  except  to  the  determination, 
and  it  may  be  reviewed,  upon  a  question  of  fact,  or  a 
question  of  law,  or  both,  as  where  an  issue  of  fact  pre- 
sented by  the  pleadings  is  tried  by  the  court ;  except 
tbat  where  one  or  more  exceptions  are  taken,  to  the 
rulings  of  the  court,  made  after  the  jury  is  empanelled, 
an  exception  to  the  determination  of  a  challenge  must 
be  heard  at  the  same  time ;  and  the  case  must  contain 
the  matters  necessary  to  present  it,  upon  the  facts,  oi 
the  law,  or  both. 

L.  1873,  ch.  427, 1 1  (9  Ediii.  609).  un*d.  See  Weeton  v.  People,  6  Hoa. 


ARTICLE  SECOND. 

THB  YBRDICT. 

1181.  Discharae  of  Jury  flilllng  to  agree. 

1 182.  Plaintiff  cannot  rabnilt  to  nonralt  after  jury  retiree. 

1183.  In  an  action  to  recover  money,  lary  to  aeieae  danuwee. 

1184.  How  dou  bie,  treble,  or  Increased  daniagee,  found  and  awh.««-. 
I18&.  Wben  verdict  to  be  taken,  subject  to  the  opinion  of  the  court. 

1186.  General  and  special  verdict  defined. 

1187.  General  or  special  verdict,  when  rendered;  epeclal  wtwiiaf 
with  general  verdict. 

1188.  Special  finding  controls  general  venltct. 

1189.  JSntry  of  verdict ;  subsequent  proceedlnga. 

1181.  Discharge  of  Jnry  felling  to  agrees  —  Whers 
a  fury  is  empanelled  to  try  an  issue,  to  make  an  inquiry, 
or  to  assess  damages,  in  an  action  in  a  court  of  record,  or 
not  of  record,  or  in  a  special  proceeding  before  an  officer, 
if  the  jurors  cannot  agree,  after  being  kept  together,  for 
such  a  time  as  is  deemed  reasonable,  oy  tne  court  before 
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which,  or  the  officer  before  whom,  thej  were  empanelled, 
the  ooart  or  officer  may  discharge  them,  and  issue  a  pre- 
cept for  a  new  jurj,  or  order  another  j  urj  to  be  drawn,  as 
the  case  requires ;  and  the  same  proceedings  moat  be 
had  before  the  new  jury,  as  if  it  was  the  jury  first  em- 
panelled. 

2  R.  S.  a54, 1 26  (2  Bilm.  575). 

S  1182.  Plaintiff  cannot  submit  to  nonsoit  after  Jnry 
reures.  —  It  is  not  necessary,  in  an  action  in  a  court  of 
record,  to  call  the  plaintiff,  when  the  jurors  are  about 
to  deliver  their  verdict ;  and  the  plaintiff,  in  such  an 
action,  cannot  submit  to  a  nonsuit,  after  the  cause  has 
been  committed  to  the  jnry,  to  consider  the  verdict. 

Taken  from  Bala  38,  aod  nuida  genaral  In  Mm  appUoUlon. 


§  1183.  In  action  to  recover  money,  Jory  to  i 
damages.  —  In  an  action  to  recover  a  eum  of  money 
only,  if  a  verdict  is  found,  either  in  fa%'or  of  tlie  plaintiff,  or  in 
favor  of  a  defendant,  who  has  set  up  a  counten^laini  for  a  sum 
of  money,  the  jury  must  assess  the  amount  of  damages  The 
jury  may  also,  under  the  direction  of  tlio  cv)urt,  iussess  the 
amount  of  the  damages,  where  the  court  dlrecis  judgment  for 
the  plaintiff,  on  the  pleadings. 

Co  Procpart  of  82r»3.  The  ftmaintltT  of  that  section  Ls  covt-n-a  »)y 
S  503  and  OH,  aDt«. 

§1184.  How  double,  treble,  or  increased  damages, 
found  and  a^firarded.  —  When*  double,  treble,  or  other 
Increased  damages  are  g\yen  by  statute,  single  damages  only 
are  to  be  found  by  the  jury^  except  in  a  case  where  the  statute 
prescribes  a  different  rule.  The  sum  so  found  must  be  iucrfosed 
by  the  court,  and  judgment  rendered  accordingly. 

New  In  form,  EinlKKllea  the  ruk*  In  N'owconib  v.  Butterrt«'l(l,8  Johns. 
6i8 ;  and  in  King  r.  Havens,  25  Wend.  42U. 

g  1186.  [Amended,  1879.]  When  verdict  to  be 
taken,  subject  to  the  opinion  of  the  court.  —  Where, 
upon  the  trial  of  an  issue  by  a  jury,  the  ease  presents  only 
questions  of  law,  the  judge  may  direct  the  jury  to  render  a 
Terdlct,. subject  to  the  opinion  of  the  court.  Notwithstanding 
that  such  a  verdict  has  been  rendered,  the  judge  holding  the 
trial  term  may,  at  the  same  term,  set  aside  the  verdict,  and 
direct  judgment  to  be  entered  for  either  party,  with  like  effect 
and  like  manner,  as  if  sucli  a  direction  had  been  given  at  the 
triaL  An  exception  to  such  a  direction  may  be  taken  as  pre- 
scribed in  section  nine  hundred  and  ninety-four  of  this  act. 

Co.  Proc,  part  of  1265,  amM.  Malloy  r.  Woocl,  3  Abb.  3r.y  ;  s.  c,  6 
IhuT,  657:  Porter  r.  &chppeler,  2  Bosw4lH'<:  Cobb  r.  ('ornlsli.  If.  N.  Y. 
rtO:  6  Abb.  129:  Oilbert  r.  Reach,  16  N,  V.  (K^;  ChaniluMs  r.  (Jraritzon, 
7  Bof»w.  4M;  Brown  r.  Orner.  2  id.  365:  B«ll  r.  Shibl^-y,  "».'J  Barb.  CIO; 
Beebev.  Ayres,  28  M.3S3;  Whlttaker  r.  MerriU,  i«l.5Ji;   iluvemeyerv. 
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Cunnlnghain,  8  Abb.  I :  Cobb  v.  Oornlah,  15  How.  407 ;  Saekett  v.  8pa»-> 
oer,  29  Barb.  Idtf;  Pnrchase  v.  Matteson,  2S  N.  Y.  311 ;  15  Abb.  403;  Dick- 
eraonv.  Waaon,48Barb.412;  Purehaie  v.  N.  T.  Bxch.  B*k.  10  B«v. 

fiM. 

g  1186.  Oenaral  and  special  verdict  defined.  —  A 

general  verdict  is  one,  by  which  the  jury  pronounces, 

generally,  upon  all  or  any  of  the  issues,  in  favor  either 

of  the  plaintiff,  or  of  the  defendant.     A  special  ver- 

dict(l)  is  one,  by  which  the  jury  finds  the  facts  only, 

leaving  the  court  to  determine,  which  party  is  entitled 

to  judgment  thereupon. 

Co.  Proc..|260.  (1)  Carre.  Garr.  53  N.  T.  251;  Joncii  v.  Brooklyn 
LlfH  Ins.  Co.,  Al  Id.  79;  Slsson  r.  Barrett,  3  Id.  406;  Hill  v.  Govell.  I 
Id.  532;  Langlejv.  Warner.  3  Id.  329;  Barto  v.  Himroil.Aid.  483;  Hfl^ 
llaros  V.  Jttckaon.5  Jobas.  fi03;  WUllama  r.  Wlills.  7  Abb.  90;  Mannli^ 
V.  Mona^han.  33N.  Y.639;  Gardner  v.  Clark,  21  Id.  av9;  Elaemaan  v. 
Bwan,  6  Bosw.  069. 

§  1187.  Oeneral  or  special  verdict,  i^en  rendered } 
special  finding  with  general  verdict.  —  In  an  action  to 

recover  a  sum  of  money  only,  or  real  property,  or  a  chat- 
tel, the  jury  may  render  a  general  or  a  special  verdict, 
in  its  discretion.(l)  In  any  other  action,  except  where 
one  or  more  specific  questions  of  fact,  stated  under  the 
direction  of  the  court,  are  trie4  by  a  iury,  the  court  may 
direct  the  jury  to  find  a  special  verdict,  upon  all  or  any 
of  the  issues.  Where  the  jury  finds  a  general  verdict, 
the  court  may  instruct  it  to  find  also  specially,  npoii 
one  or  more  questions  of  fsct,  stated  in  writing.  The 
special  verdict  or  special  finding  must  be  in  writing ; 
it  must  be  filed  with  the  clerk,  and  entered  in  the  min- 
utes.(2) 

Id.,  last  paragraph  of  |  2S1.  (1)  See  Underwood  v.  People.  SS 
Am.  Rep.  6&.    (i|)  See  Oriawold  v.  Dexter.  62  Barb.  640. 

6  1188.  Special  finding  controls  general  verdict  — 

Wnere  a  special  finding  is  inconsistent  with  a  general 

verdict,  the  former  controls  the  latter,  and  the  court 

must  render  judgment  accordingly. 

Id.,  I  262.  U.  8.  Tmat  Company  v.  Harile,  3  Boew.  75;  Baker  v. 
Band,  13  Barb.  153;  Vraschlers  v.  Ilenriqaea.  6  Abb.  N.  S.  351. 

%  1189.  [Amended,  1877.]  Bntry  of  verdict  j  sqImm- 
quent  proceedings.  —  When  the  jury  renders  a  verdict, 
or  finds  upon  one  or  more  specific  questions  of  fact, 
stated  under  the  direction  of  the  court,  the  clerk  must 
make  an  entry  in  hia  minutes,  specifying  the  time  and 
place  of  the  trial ;  the  names  of  the  jurors  and  wit* 
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I ;  the  Teidict,  or  the  questions  and  findings  there- 
npon,  as  the  case  requires ;  and  the  direction,  if  anj, 
wnich  the  court  gives,  with  respect  to  the  subsequent 
proceedings.  Upon  the  application  of  the  partj  in 
whose  favor  a  general  verdict  is  rendered,  tue  clerk 
must  enter  judgment,  in  conformity  to  the  verdict,  un- 
less a  different  direction  is  given  by  the  court,  or  It  is 
otherwise  specially  prescribed  by  law. 

Oo.  Pxoe..  part  of  i  au.  Wanrer  v.  N.  Y.  a  B.  R.  Oo..  fla  N.  T.  tfTi 
Grtswold  V.  Dexter.  62  Barb.  64d;  Cobb.  v.  Corntsh,  16  N.  T.  602;  s.  e.. 
6  AM.  129;  and  15  How.  407 ;  Smith  v.  Goe,  7  Rob.  4TT. 


TITLE  VI. 

Mu6eUane<nu  proviHons  ;  including  tha§e  relating  to  em- 
bracery, and  other  acts  of  misconduct. 

tak  U90l  Trials  bv  Jurr  to  be  at  herein  provided;  Juries  of  part  aliens 
abolished. 
im.  Tenlre  not  oeoessary. 
1192.  Jnroni  not  to  be  questioned  for  their  verdict. 
1143.  Penalty  where  Jaror  takes  gift,  etc 
1194.  Bmbraoery:  penalty  therefor. 
119).  PevaltT  for  Juror^s  non-attendanoe  in  special  proceeding. 

1196.  Sherio,  etc.,  to  keep  Jury  in  special  proceeding ;  penalty. 

1197.  Notice  of  Imposition  of  fine. 

]J9Si.  Special  return  of  delinquency  and  fine  to  connty  court. 
1199.  Cbllectton  or  remission  of  flnjB. 

%  1190.  Trials  by  Jury  to  be  as  herein  provided;  Ju- 
ries of  part  aliens  abolished.  —  A  trial  by  a  jury,  of  an 
Issue  of  fact,  joined  in  a  civil  action,  in  a  court  of  record, 
must  be  had,  as  prescribed  in  this  chapter ;  except  in  a 
case  where  it  is  otherwise  specially  prescribed  by  law. 
An  alien  is  not  entitled  to  a  jury,  com  posed  in  part  of 
aliens  or  strangers,  in  an  action  or  special  proceeding, 
civil  or  criminal. 
S  B.  &  419.  i  ftS  (t  Bda.  437),  remodeUed. 

g  1191.  Venire  not  necessary.  —  A  venire  to  procure 
Jurors  cannot  be  issued  in  a  civil  action,  brought  in  a 
court  of  record,  except  as  specially  prescribed  by  law. 

Id.,4]S.i9aAlm.42r). 

§  1192.  Jurors  not  to  be  questioned  for  their  ver- 
dict. —  A  juror  shall  not  be  questioned,  and  is  not  sub- 
ject to  an  action,  or  other  liability,  civil  or  criminal,  for 
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a  verdict  rendered  by  him,  io  an  action  in  a  ooart  of 
record,  or  not  of  record,  or  in  a  Bpeclal  proceeding  be- 
fore an  officer,  except  by  indictment,  for  corrupt  con- 
dact,  in  a  case  prescribed  by  law. 

2  a.  S.  421. 1 69  (2  Edm.  439). 

^1193.  Penalty  where  Juror  takes  gift  etc.  —  A 
person,  drawn  or  notified  to  attend,  as  a  trial  Juror,  in 
an  action  in  a  court  of  record,  or  not  of  record,  or  in  a 
special  proceeding  before  an  officer,  wlio  takes  any  thing 
to  render  his  verdict,  or  receives,  from  a  party  to  the 
action  or  special  proceeding,  a  gift  or  gratuity,  forfeits 
ten  times  the  sum,  or  ten  times  the  value  of  that,  which 
he  took  or  received,  to  the  party  to  tlie  actiou  or  special 
proceeding,  aggrieved  thereby ;  and  is  also  liable  to 
that  party,  for  his  damages  sustained  thereby  ;  besides 
being  subject  to  the  punishment,  prescribed  by  law. 
Id.,  8  70. 

g  1194.  Embracery;  penalty  therefor. — An  em- 
braceor,  who  procures  a  person,  drawn  or  notified  to 
attend,  as  a  trial  juror,  to  take  gain  or  profit,  contrary 
to  the  last  section,  forfeits  ten  times  the  sum,  or  ten 
times  the  value  of  that,  which  was  so  taken,  to  the 
party  aggrieved  thereby  ;  and  is  also  liable  to  that  party 
for  his  damages  sustained  thereby  ;  besides  being  sah- 
ject  to  the  punishment,  prescribed  by  law. 

Id.,|71,aiii'd. 

g  1196.  Penalty  forjuror'snon-attendanoe  in  special 
proceeding.  —  A  person,  who  has  been  lawfully  and 
personally  notified  to  attend,  as  a  trial  juror,  to  inquire 
into  a  matter  or  thing,  or  to  hear  and  try  a  controversy, 
in  a  special  proceeding,  pending  before  a  judge,  juatioe 
of  the  peace,  commissioner,  or  other  officer,  and  who 
wilfully  neglects  to  attend,  as  required  by  the  notice, 
may  be  fined  by  the  officer,  in  a  sum,  not  exceeding 
twenty-five  dollars.  But  this  section  does  not  extend 
to  a  case,  where  special  provision  is  made  by  law,  for 
punishing  the  default  of  a  trial  juror. 

Id.,  &5],  H  (2  Edm.  572). extended. 

§  1196.  Sherifi;  etc.,  to  keep  Jury  in  special  proceed- 
ing} penalty.  —  A  sherifi',  constable,  or  other  officer, 
who  notified  jurors  to  attend,  in  a  case  specified  in  the 
last  section,  must,  when  directed  by  the  officer,  before 
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whom  the  special  proceeding^  is  pending^,  attend,  and 
take  charge  of  the  jury.  For  a  wilful  neglect  to  obey 
Bach  a  diroction,  or  for  any  miscondact,  while  attend- 
ing the  jnry,  by  which  a  right  or  remedy  of  a  party  to 
the  special  proceeding  may  be  impaired  or  prejudiced,  he 
moBt  be  fined,  by  that  officer,  in  a  sum  not  exceeding 
twenty-five  dollars. 

lB.8.Ml.iS. 

g  1197.  Notice  of  imposition  of  fine.—  Where  a  fine 
is  imposed,  in  a  case  specified  in  the  last  two  sections, 
written  notice  thereof  must  be  served  upon  the  person 
fined,  to  the  end  that  he  may  apply  to  the  officer  im- 
posing it,  for  the  remission  of  the  whole  or  a  part  there- 
of, npon  proof  that  he  had  a  reasonable  excuse  for  his 
n^lect  or  misconduct,  or  that  other  good  cause  exists 
for  the  remission. 
]iL.|6kamM. 

§  1198.  Special  rettun  of  deUnqnenoy  and  Bne  to 
ooiinty  court.  —  If,  within  thirty  days  after  the  service 
of  the  notice,  the  fine  has  not  been  remitted  by  the 
officer  imposing  it,  he  must  make  a  special  return  of 
the  delinquency  or  misconduct,  for  which  the  fine  was 
imposed,  and  of  the  amount  of  the  fine,  accompanied 
with  proof,  by  affidavit,  of  service  of  the  notice  speci- 
fied in  the  last  section,  to  the  next  tenn  of  the  county 
eoort  of  the  county,  in  which  the  delinquent  resides. 
Id.,  IT.wltb  an  smeodmeiit  reqalrlng  proof  of  seirlce  of  the  notice. 

g  1199.  Ck>lleotion  or  remission  of  fine. —  The  county 
clerk  most  deliver  to  the  district-attorney,  a  copy  of  the 
return  and  of  the  affidavit,  at  the  time  when  he  deliv- 
ers to  l&im  copies  of  the  minutes  of  fines,  imposed  by 
the  county  court.  The  fine  must  be  collected,  or  it 
maj  be  remitted  or  reduced,  in  the  same  manner  as  a 
fine  imposed  b/  the  county  court,  upon  a  defaulting 
trial  Juror. 
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CHAPTER  XL 

JUDGMENTS. 
TITLE     I.  ~  Judgment  in  an  action. 

TITLE   II.  —  JUDOMENTS  TAKEN  WITHOUT  FR0CB88. 

TITLE  III.  — Vacating  or  SBTTiNa  abide  a  judg- 
ment, FOR  IRRBGULARITT  OR  ERROR  IH 
FACT. 

TITLE  I. 
Judgment  in  an  action. 

Amaul.  Generml proTtalonfl. 

S.  Mode  or  UklDg,  entering,  and  enfordiic  « Jodsmeat. 
8.  Docketing  a  Jurlgment ;  efl^t  thereof,  as  a  lien  ai 

fyroperty ;  suspending  and  discharging  the  lien ;  laf 

and  aiMlgnmrnt  of  a  JadgmenU 

ARTICLE  FIRST. 

GENERAL  PROVISIONS. 

Sao.  1300.  Deflnltton  of  Jadgment. 

1)02.  When  jadgment  may  be  entered. 

1203.  Judgment  to  be  entered  at  a  term  held  by  one  Jodga. 

1204.  Judgment  may  be  for  or  against  any  of  tne  jMurtlea. 

1205.  When  a  severail  Jadgment  may  be  taken. 

1206.  JuUgment  for  or  aitainst  a  married  woman. 

1207.  When  ludgment  for  plaintiff  not  to  exceed  jndgmaiit  d»> 

niamled. 

1208.  Rate  of  damages. 

1209.  Bflect  of  Jadgment  dismissing  the  complaint. 

1210.  Judgment  against  a  dead  person. 

1211.  Judgment  to  bear  interest. 

§  1200.  [Amended,  1877.]  Definition  of  Judgment 

—  A  judgment  is  either  interlocutory  or  the  final  deter- 
mination of  the  rights  of  the  parties  in  the  action. 

Co.  Proo.,1245,  am*d.    Pearson  t.  Lovcjoy,  63  Barb.  407;  Moirls  v. 
Morange,  38  N.  T.  172.    See  note  to  1 400,  Yoorhles*  Code. 

g  UOl.  [Repealed,  1877.] 

§  1202.  When  Judgment  may  be  entered. — Jadgment 

may  be  entered  in  term  or  vacation. 

L.  1B40.  oh.  386, 1 28  <4  Bdm.  091). 
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§  1203.  Judgment  to  be  entered  at  a  term  held  by 

one  Judge.  —  Judgment  must  be  entered,  in  the  first  in- 
stance, pursuant  to  the  direction  of  the  ooart,  at  a  term 
held  bj  one  judge ;  except  where  special  provision  is 
otherwise  made  bj  law. 

SabsUtnta  for  Go.  Proc.,  1 27S.  Hill  v.  Northrop.  9  How.  S2S ;  Masters 
«.  BarDanl.6ld.  113;  Belknap  v.  Hclntrre.a  Abb.  360:  Moore  v.  West- 
•rrelt,  14  How.  379:  Dort  v.  McAdam,  27  Barb.  1)97 :  Hanna  v.  Dexter, 
IS  Abbw  13S;  3  Sandf.  734.    See  DeLanej  v.  Blizsard.  7  Han.  06. 

^  120<^  Judgment  may  be  for  or  against  any  of  the 
psurties.  —  Judgment  may  be  given  for  or  against  one  or 
more  plaintiff's,  and  for  or  against  one  or  more  defend- 
anto.  It  maj  determine  the  ultimate  rights  of  the  par- 
ties on  the  same  side,  as  between  themselves  ;(1)  and  it 
may  grant,  to  a  defendant,  anj  affirmative  relief,  to 
wluch  he  is  entitled.(2) 

Co.  Proc. .  flrst  sentence  of  1 274.  ( 1 )  Fowler  v.  Kennedy,  2  Abb.  347  j 
Zlnk  V,  AtUuburff,  16  How.  UMi;  Browu  v.  Elchardson.  4  Bob.  603; 
WUberbeail  r.  Allen.  2S  Barb,  fior.;  SUivrer  v.  Smith,  2  Bosw.  673;  Mc- 
Keoslee.  VarTell,  4  Id.  I'j3:  Clnftin  v.  ftutterly.  2  Abb.  446;  h  Dyer,  327; 
Parker  V.  Jackson,  16  Burb.  33:  UaiTln^ion  v.  Higham,  15  Id.  523;  Mcr- 
rlfleldv.  Cooler,  4  How.  272;  NUl's  ».  H  itrershall.  27  Id.  381;  18  Abb.  161; 
Flelden  v.  Labens,  6  Abb.  N.  S.  ^l :  Mr  IntoHh  v.  Ensign,  28  N.  Y.  169 ; 
Brumiftkmv.  Janieii.  1  Daly,  1;  Dawnliu'  >.  Mann,  9  How.  204;  3  E.  D. 
SniUh,  3fi;  Pruyn  v.  Black.  21  N.  Y.  "■'^' :  People  r.  Cram,  8  How.  151; 
BoiuiMl  e.  Vanaerbllt.  21  Barb,  r  "^^  nat  v.  Marquat.  12  N.  Y.  342; 
BeoMD  V.  Paine.  17  Huw.  4(><$;  m  .  Wagner  v.  Bill,  If  Barb.  321; 

Woodbam  r.  Chamberlain,  17  II  jmer  v.  Meeker,  25  N.  Y.  »!•, 

Bettf  r.  Htllman,  15  Abb.  IM;  Cv  Illlngs,  13  How.  311.    (9)  Peo- 

ple r.  A.  *  S.  li,  R.  Co.,  5  ham.  25;  Ko  .  Thompson,  8  How.  233;  WU- 
•on  p.  Wheeler,  6  Id.  49;  Potter  v.  D;ivl  )n,S  Abb.  43;  Mayor  of  N.  Y. 
r.  Wool.  I  Abb.  N.  S.  XK2:  Wool  worth  » .  Bellows.  4  How.  24  ;  Norbury 
f .  -  ■  ■  I  "'  -■  '  -  .  ir.tU.  -2  knb.  674;  Elliott  r.  Pell.  1  Paige. 
y-  179;  Wrlicht  r.  Delafleld,  23  N.  Y.  366; 

M-Khaiil.s'  Suvliitrs  Iti^utuLi.m  c.  BoberU,  1  Abb.  382;  McNaoura  v. 
McNanuura.  9  Id.  18;  2  Hilton.  547. 

g  1206.  When  a  several  Jadgment  may  be  taken. — 

Wnere  the  action  is  againat  two  or  more  defendants, 

and  a  several  judgment  is  proper,  the  court  may,  in  its 

discretion,  render  judgment,  or  require  the  plaintiff  to 

take  judgment,  against  one  or  more  of  the  defendants  ; 

and  direct  that  the  action  be  severed,  and  proceed 

against  the  others,  as  the  only  defendants  therein. 

Id.,  aeoond  aentenoe  of  I  374.  amM.  Bacon  v.  Oomstock,  11  How. 
W;  BoeU  V.  Qaj,  13  Id.  31;  Brown  v.  Richardson.  4  Rob.  6U3;  Catlln  i*. 
UUOQ,  4  Abb.  348;  Parker  v.  Jackson.  16  Barb.  83;  Harrington  v.  Hig- 
ham, 1514.  535;  Merrlfleld  v.  Cooley.  4  How.  272;  Crandall  v.  Beach,  7 
arm ;  OtfdiMr  V.  Walker,  33  Id.  405.  See  Oenet  v.  Lawyer,  61  Barb.  311. 

g  1206.  Judgment  for  or  against  a  married  woman. 
— Judgment  for  or  against  a  married  woman,  may  be 
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rendered  and  enforced,  in  a  court  of  record,  or  not  of 

record,  as  if  she  was  single. 

SulMtltute  for  Co.  Proc.iNut  of  I  374.  Hler  v,  8Uple«,  51  N.  Y.  IM; 
Vosburgv.  Brown,  M  Barb.  421;  Andrews  .t>.  Monllaws.8  Uua,<9.  8e« 
Alnflley  «.  Head.  3  Lans.  116;  Morris  v.  Whe«ler,  46  N.  Y.  708;  Baldwin 
V.  Klmmel,  16  Abb.  353;  and  1  Rob.  109;  Com  £zclumffe  Ins.  Co.  c. 
Babcock,  42  N.  Y.  M3. 

§  1207.  When  Judgment  for  plaintiff  not  to  exceed 
Judgment  demanded.  —  Where  there  is  no  answer,  the 
judgiueut  shall  not  be  more  favorable  to  the  plaintifT, 
thau  that  demanded  in  the  com  plaint.  (1)  VVliere  there 
is  an  answer,  the  court  may  permit  tlie  plaintiff  to  take 
any  judgment,  cousisteut  with  the  case  made  bj  the 
complaint,  and  embraced  within  the  i88ae.(2) 

Co.  Proa,  1  275.  (l)Andr«ws  v.  Moullaws.  8  Hun,  65;  Slmonson  «. 
Blake,  12  Abb.  331 ;  20  How.  484.  (SI)  Marqnat  v.  Harqaat,  12  N.  Y.  S41 : 
Kelly  V.  Downing.  42  Id.  71 ;  Bniery  r.  Pease.  2U  Id.  M;  Jonas  r.  Batter. 
20  How.  189;  Smith  «.  Howard,  id.  l.")! ;  Gowenhoven  v.  City  of  Brook- 
lyn, 38  Barb.  9;  Hartt  ».  Harvey.  21  Uow.  382;  Bradley  v.  Aldrlch,  40  N. 
Y.  510;  Amillage  v.  Pulver,  87  Id.  494 ;  5  Trans.  App.  188;  Mann  v.  Fair- 
child,  2  Kcye«,  106:  Kome,  etc..  Bank  v.  Karnes,  1  Id.  588;  Heywood  «. 
City  of  Buttalo,  14  N.  Y.  540:  Weatberby  r.  Wood,  29  Uow.  4(M:  Bcacb 
V.  Cooke,  28  N.  Y.  608 :  N.  Y.  Ice  Co.  v.  M.  W.  Ins.  Co. ,  23  id.  357 ;  Bid- 
well  r.  Alitor  Mut.  Ins.  Co.,  16 Id.  263:  Barlow  v.  8cott,24  Id.  40;  Orea- 
son  V.  Keieltas,  17  M.  491;  Durand  v.  Hankerson,  3S^  Id.  287;  Wright  v. 
Hooker,  lU  Id.  51 ;  Scott  r.  PUklngton.  15  Abb.  280:  Cordon  v.  Uoetctter. 
4  Abb.  N.  S.  2i'Cl;  Coltoti  r.  Junes,  7  Bob.  164;  Eldrldge  v.  Adams. M 
Barb.  417:  Byxbte  v.  Wood.  24  N.  Y.  607;  Baltey  v.  Ryder.  10  Id.  MS; 
Saltus  V.  Oenln,  3  Bosw.  250;  Redmond  v.  Dana,  id.  615;  Boardman  v. 
Davidson,  7  Abb.  N.  S.  43tf :  Mills  v.  Van  Voorhes,  10  Abb.  160;  Sailer 
V.  Ham,  SI  N.  Y.  321 ;  Beecher  v.  Ackennan,  1  Abb.  N.  8.  141 ;  SlmmoDS 
V.  Eldrldge.  29  How.  309 ;  Towle  v.  Jones,  19  Abb.  449;  Uotop  «.  Meldlg, 
17  Id.  832;  Wood  v.  Brown,  34  N.  Y.  337. 

g  1208,  Rate  of  damages.  —  Where  either  party  is 
entitled  to  recover  damages,  he  may  recover  any  rate  of 
damages,  whicli  he  miglit  have  heretofore  recovered, 
for  the  same  cause  of  action. 
Id.. 1 276.  amM. 

§  1209.  [Amended,  1877.]  Bffeot  of  Judgment  die- 
missing  the  complaint.  —  A  final  judgment,  dismissing 
tiie  complaint,  either  before  or  after  a  trial,  rendered  in 
an  action  hereafter  commenced,  does  not  prevent  a  new 
action  for  tlie  same  cause  of  action,  unless  it  expressly 
declares,  or  it  appears  by  the  judgment-roll,  that  it  is 
rendered  upon  the  merits. 

Mew.  See  Wheeler  «.  Ruckman,  61  N.  T.  Ml ;  IVeem.  on  Ja4g..  | 
«l. 

§  1210.  Judgment  against  a  dead  person.  —  Where 
a  judgment  for  a  sum  of  money,  or  directing  the  pay- 


dbyGOOgli 


481  ENTERING  A  JUDGMENT.  §  X21U 

ment  of  money,  is  entered  against  a  partj,  after  his 
death,  in  a  case  where  it  may  be  so  taken,  by  special 
provision  of  law,  a  memorandum  of  the  party's  death 
mast  be  entered,  with  the  judgment,  in  the  judgment- 
book,  indorsed  on  the  judgment-roll,  and  noted  on  the 
margin  of  the  docket  of  the  judgment.  Such  a  judg- 
ment does  not  become  a  lien  upon  the  real  property,  or 
chattels  real,  of  the  decedent ;  but  it  establishes  a  debt, 
to  be  paid  in  the  course  of  administration. 

2  &.  &  3M.  1 7  (2  Edm.  372),  with  amendmenU.  Nichols  v.  Chapnum, 
f  Wend.  496;  Livingston  v.  BendAll,  09  Barb.  493;  Stymets  v.  Brooki, 
10  Wend.  2M 

§1211.  Judgment  to  bear  interest  —  A  judgment  for 
a  sum  of  money,  rendered  in  a  court  of  record,  or  not  of 
record,  or  a  judgment  rendered  in  a  court  of  record,  di- 
recting the  payment  of  money,  bears  interest  from  the 
time  when  it  is  entered.(l)  But  where  a  judgment  di- 
rects that  money  paid  out  shall  be  refunded  or  repaid^ 
the  direction  includes  interest  from  the  time  when  the 
money  was  paid,  unless  the  contrary  is  expressed. 

Tram  U  U44.  eh.  S24. 1 1  (4  Bdm.  628),  an  am'd  by  L.  1869.  ch.  8U7,  i  1 
aBdin.4T7).  (1)  De  La  Vergne  v.  BvertsoD,  1  Pal.  181;  Staflord  o. 
1iott,aid.  100;  B/ckman  v.  Parkins,  fl  Id.  »43;  Mower  v.  JClp,  6  id.  88: 
a.  o.,2  Bdv.  l«5;  Mason  v.  Sudani,  2  Johns. Ch.  172;  Watson  v.  Fuller,  4 
SiLJBS:  Mannv.!!.  Y.  C  R.  &.  Co. .  12  Abb.  M.  S.  330. 

ARTICLE  SECOND. 

MODS  OF  TAKTKO.  BNTERINO,  AND  ENFORCING  A  JUDO- 
MSNT. 

Bn.  1112.  Jndgment  brdefaalt,  In  certain  actions  on  contract;  how 

1213.  Amount  of  Judgment  In  such  cases;  how  determined. 

1214.  Application  to  court  forjudgment  by  default ;  when  neceasary. 
IIU.  Proceedings  on  such  an  application. 

1216b  Application  forjudgment.  In  case  of  service  by  publlci^on, 

etc 
1117.  Attachment  and  undertaking  for  restitution,  required  In  oer 

tain  actions. 
UI8.  When  Judgment  cannot  be  taken  against  Inflmt. 
12lf .  When  a  defendant  In  default  Is  entitled  to  notice. 
Un.  When  action  may  be  severed,  if  Issues  of  law  and  Issues  of 

fkct  presented. 
lan.  Judgment  how  taken,  after  trial  of  Issues  of  law  and  Issues  of 

fact,  in  the  same  action. 
1219^  Id. ;  after  trial  of  Issue  of  law  only. 
U2t.  Proceedings  uiwn  application  under  the  last  two  sections. 
UM.  Id.;  upon  interlocutory  Judgment,  etc,  affirmed  at  general 

term. 
UMb  Judgment,  after  trial  by  Jury  of  specific  questions  of  fact. 
1226.  Id.;  after  reference  to  determine  specific  questions  offset. 
Wa*  Id.;  upon  motion  for  a  new  trial,  heard  at  geueral  term. 
mo.  Id.;  Upon  trial  by  conn  or  referee  of  the  whole  issue  of  fhci. 
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fiio.  1220.  In  matrimonial  eaQ0efl,Jadgmeat  can  be  rendered  only  bjth* 

court, 
to.  Final  Judgment  upon  decision  or  report  awarding  Intertoca- 

tory  Judgment,  etc. 
tl.  Id.;  how  flnal  Judgment  entered  and  settled  in  certain  cases. 


1231.  Id.;  how  flnal  Judgment  entered  and  settled  in  certain  ( 

1232.  Interlocutory  reference  or  Inquisition  ;  bow*  reviewed. 

1233.  Motion  for  Judgment  upon  a  special  verdict,  etc. 

1234.  Id.;  upon  verdict  subject  to  opinion  of  court. 

1235.  Interest  on  verdict,  etc,  to  be  included  In  recovery. 

1236.  Clerk  to  keep  ludgment-book ;  Judgment  to  be  entered  therein. 

1237.  Judgment-roll  to  be  filed  j  of  what  It  conaista. 

1238.  Id.;  by  whom  prepared. 

]'jr,9.  Time  of  ailngJudgment-roU  to  be  noted. 

12IU.  When  a  Judgment  may  be  enforced  by  execution. 

124 1.  When  a  Judgment  may  be  enforced  by  punishment  for  diso- 

beying It 

1242.  Real  property;  how  told     EflbctofoonTeyanoe. 

1243.  Security  upon  sale  by  referee. 

1244.  Gonveyanoe  to  state  name  of  party. 

§  1212.  [Amended,  1879.]  Judgment  by  defiaiult  in 
certain  actions  on  contract;  how  taken.  —  In  an 
action  Bpecifiedin  section  foar  handred  and  twenty  of 
this  act,  where  Die  summons  was  personally  served 
upon  the  defendant,  and  the  copy  of  the  complaint,  or 
a  notice  Ftatinpj  the  sum  of  money  for  which  judg- 
ment will  be  taken,  was  served  witli  the  summons,  or 
where  the  defendant  has  appeared,  bat  has  made  de- 
fault in  pleading,  the  plaintiff  may  take  judgment  by 
default,  as  follows: 

1.  If  the  defendant  has  made  default  in  appearing, 
the  plaintiff  must  file  proof  of  the  service  of  the  Bum> 
mons,  and  of  a  copy  of  the  caniplaint  or  the  notice ; 
and  also  proof,  by  affidavit,  that  the  defendant  has 
not  appeared.  Whereupon  the  clerk  must  enter  final 
judgment  in  his  favor. 

2.  If  tiiedefeudant  liad  seasonably  appeared,  buthas 
made  default  in  pleading,(I)  the  plaintiff  must  file 
proof  of  tlio  service  of  the  summons  and  of  the  ap- 
pearance or  of  the  appearance  only  ;  and  also  proof, 
by  affidavit,  of  the  default.(2)  Wliereupon,  the  clerk 
must  enter  final  judgment  in  his  favor. 

If  the  defendant  has  made  default  in  appearing  or 
pleading,  and  the  case  is  not  one  where  the  clerk  can 
enter  final  judgment,  as  prescribed  in  either  of  the 
foregoing  subdivisions  of  this  section,  the  plaintiff 
must  apply  to  the  court  for  judgment,  as  prescribed  in 
section  twelve  hundred  and  fourteen  of  this  act. 

Sub'titiitcfl  fw  Co.  Proc,  I  24fi,  pnrt  of  sub<l.  1.  (1)  Broadhead  r. 
Broad. iea<l,  4  How.  3ii8;  KiiiK  r,  StatTord.  5  Id.  :«;  Saltus  e.  Kip,  12  Id. 
842;  5  Duer.  646;  2  Abb.  a«:  HulTiiung  r.  Grove,  IH  id.  14,  142.  «•> 
FhUlfpa  V.  Preacott,  9  How.  43U;  Brian  v.  Casey,  2  Abb.  416;  Catlin  v.  BU- 
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Una,  4 1<L  M8;  8.  a,  18  How.  511 ;  Sloyter  v.  Smith,  3  Boaw.  ((73;  Ford 
9.  DaTld.  Id.  bin-,  Jones  v.  U.  8.  Blate  Co. .  16  How.  129;  Catllur.  Bll- 
lfai8a,16N.  T.  622:  Hacomberv.  Mayor  ofN-  T..  17  Abb.  SA;  Blercev. 
Smith.? id.  411;  Hunter  v.  Lester,  lU Id.  200:  Collins  v,  Ryan, 32  Barb. 
647:  Ross  V.  IiODgmnlr,  15  Abb.  826;  Qrlswold  v.  Stoaghton,  1  Cai.  6; 
HaUett  V.  Blghters,  13  How.  43. 

g  1213.  Amountof  judgment  in  such  casei;  how  de- 
termined.—  Where  final  judgment  may  be  entered  by 
the  clerk,  as  prescribed  in  the  last  section,  the  amount 
thereof  must  be  determined  as  follows : 

1.  If  the  complaint  is  verified,  the  judgment  must  be 
entered  for  the  sum,  for  which  the  complaint  demands 
judgment;  or,  at  the  plaintiff's  option,  for  a  smaller 
sum  ;  and  if  a  computation  of  interest  is  necessary,  it 
may  be  made  by  the  clerk. 

2.  If  the  complaint  is  not  verified,  the  clerk  must  as- 
Bess  the  amount  due  to  the  plaintiff,  by  computing  the 
sum  due  upon  an  instrument  for  the  payment  of  money 
only,  the  non-payment  of  which  constitutes  a  cause  of 
action,  stated  in  the  complaint ;  and  by  ascertaining,  by 
the  examination  of  the  plaintiff,  upon  oath,  or  by  other 
competent  proof,  the  amount  due  to  him  for  any  other 
cause  of  action  stated  in  the  complaint.  If  an  instru- 
ment, specified  in  this  subdivision,  has  been  lost,  so 
that  it  cannot  be  produced  to  the  derk,  he  must  take 
proof  ot  its  loss  and  of  its  contents.  Either  party  may 
require  the  clerk  to  reduce  to  writing  and  file  the  assess- 
ment, and  the  oral  proof,  if  any,  taken  thereupon. 

Sahstftate  (br  Co.  Proc ,  1 246.  part  of  sabd.  1.  Hard  v.  Leavenworth, 
1  Code  R.  N.  S.  279^  Amer.  Bxch.  Bank  v.  Smith,  6  Abb.  I ;  Van  Horna 
«.  Montgomery,  9  How.  23S. 

1 1214.  [Amended,  1877.]  Application  to  court  for 
Judgment  by  defieralt;  when  necessary.  —  Where 
the  summons  was  personally  served  upon  the  de- 
fendant, within  the  State,  and  he  has  made  default 
in  appearing,  or  where  the  defendant  has  appeared, 
but  has  made  default  in  pleading ;  and  the  case 
is  not  one,  where  the  clerk  can  enter  final  judg- 
ment,^ as  prescribed  in  the  last  two  sections,  the 
plaintiff  must  apply  to  the  court  for  judgment. 
Upon  the  application  ne  must  file,  if  the  default  was  in 
appearing,  proof  of  senrice  of  the  summons  ;  or,  if  the 
default  was  in  pleading,  proof  of  appearance,  and  also, 
if  a  copy  of  the  complaint  was  demanded,  proof  of  ser- 
Tiea  thereof,  upon  the  defendant's  attorney;  and.  In 
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either  case,  proof,  bj  affidayit,  of  the  default  which  en- 
titles him  to  jadgment. 

Snbstltated  for  the  flnt  Mntenc«  of  Oo.  Proo.,  1 2M,  sabd.  2>, 

§  1215.  [Amended,  1877.]  Proceeding!  on  such  an 
application.  —  The  court  mast  thereupon  render  tha 
jadgment,  to  which  the  plaintiff  is  entitled.  It  may, 
without  a  jury,  or  with  a  jury  if  one  is  present  in  court, 
make  a  computation  or  assessment,  or  take  an  account, 
or  proof  of  a  fact,  for  the  purpose  of  enabling  it  to  ren- 
der the  judgment,  or  to  carry  it  into  eflfect ;  or  it  may, 
in  its  discretion,  direct  a  reference,  or  a  writ  of  inquiry, 
for  either  purpose  ^  1)  except  that  where  the  action  is 
brought  to  recover  damages  for  a  personal  injury X^)  or 
an  injury  to  property,  the  damages  must  be  ascertained 
by  means  of  a  writ  of  inquiry.  Where  a  reference  or  a 
writ  of  inquiry  is  directed,  the  court  may  direct,  that 
the  report  or  inquisition  be  returned  to  the  court  for  its 
further*  action ;  or  it  may,  in  its  discretion,  except 
where  special  provision  is  otherwise  made  by  law,  omit 
that  direction  ;  in  which  case,  final  judgment  may  be 
entered  by  the  clerk,  in  accordance  with  the  report  of 
the  referee,  or  for  the  damages  ascertained  by  the  in- 
quisition, without  any  further  application. 

>iA>.    j-iue,  2  ^n>,  Ruuumi  .'iiiii  Liiiiii  m.-Ii  iciici'-*  uf  f*ubii.  2,  IDUM.      ^1/ Atnef. 

lixcH.  Bank  r.  Smith,  ti  Abb.  1 ;  Brush  r.  Mullanv,  12  Id.  344;  Crodenr. 
Drew,  3  Duer,  652;  Hewitt  v.  Howell,  8  How.  348;  Porter  r.  Lent,! 
Abb.  115;  4  Duer,  671;  Horn  v.  Doody,  Id.  92:  td.  67U ;  Gullhon  r, 
lilndo,  9  Bo8w.  fi05;  Saltus  v.  Klpp,  2  Abb.  38.? ;  42  How.  342;  Warner  v, 
Kenney,  3  Id.  323:  Lane  r.  Gilbert,  9  Id.  150;  Gilbert  r.RouDds.H  Id.  #7| 
Forti  t'.  David,  I  Bosw,  570:  Jennings  p.  Astm,  5  Duer,  695;  3  Abb.  SIX 


(ij)  RlckanlB  v.  Swelzer.  3  IIow.  413 ;  Dutch  Reformed  Church  p.  Wood, 
8  Barb.  421;  Stanley  v.  Andcruoo.ld.  52;  Saltus  v.  Ktpp,  2  Abb.  SSSsi 
Duer,  646;  12  How.  342;  Dlllaye  u.  Hart, 8  Abb.  3SM;  Hays  tj.  BenyaMa, 


8  Bob.  7 1 

§  1216.  [Amended,  1877.]  AppUcation  for  Judg- 
ment, in  case  of  service  by  publication,  eto.  —  Where 
the  summons  was  served  upon  the  defendant  without 
the  8tate,  or  otherwise  than  personally,  if  the  defend- 
ant does  not  demand  a  copj  of  the  complaint,  or  plead, 
as  the  case  requires,  within  twenty  days  after  the  ser- 
▼ioe  is  complete,  the  plaintiff  may  apply  to  the  court 
for  the  judf^ment  demanded  in  the  complaint.  Upon 
such  an  application,  he  mast  file  proof  that  the  aeryice 
ii  complete,  and  proof,  by  affidavit,  of  the  defendant'! 
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default.  The  ooart  most  reqaire  proof  of  the  cuose  of 
action,  set  forth  in  the  complaint  to  be  made,  either  be- 
fore the  coart,  or  before  a  referee  appointed  for  that 
pnrpose.  If  the  defendant  is  a  non-resident,  or  a  for- 
eign corporation,  the  court  must  reqaire  the  plaintiff, 
or  his  agent  or  attorney,  to  be  examined  on  oath,  re- 
specting any  payments  to  the  plaintiff,  or  to  any  one  for 
his  ase,  on  accoant  of  his  demand,  and  mast  render  the 
judfifment  to  which  the  plaintiff  is  entitled.  Bat  before 
rendering  judgment,  the  court  may,  in  any  case,  in  its 
discretion,  require  the  plaintiff  to  file  an  undertaking, 
to  abide  the  order  of  the  court  touching  the  restitution 
of  any  estate  or  effects  which  may  be  directed  by  the 
judgment  to  be  transferred  or  delivered,  or  the  restitu- 
tion of  any  money  that  may  be  collected  under  or  by 
Tirtue  of  the  judgment,  in  case  the  defendant  or  his 
representative  applies  and  is  admitted  to  defend  the  ac- 
tion, and  succeeds  in  his  defence. 

Sotatlfcate  for  Co.  Proc.,  |  846.  'put  rabd.  8.  Hallett  v.  Rlghten.  IS 
How.  43;  ClU4)ma]i  «.  Lemon,  11  Id.  239;  Downer  v.  Mellen.SO  Barb. 
S2:  BobUns  v.  Watson,  S  How.  298;  Brooklyn  Trust  Oo.  v,  Bnlmer,  49 
1I.'X.84. 

^  1217.  Attachment  and  undertaking  for  restitution, 
raqoirad  in  certain  actions.—  A  judgment  shall  not  be 
Tendered  for  a  sum  of  money  only,  upon  an  application 
made  pursuant  to  the  last  section,  except  in  an  action 
specified  in  section  636  of  this  act.  Where  the  defend- 
ant is  anon-resident,  or  a  foreign  corporation,  and  has 
not  appeared,  the  plaintiff,  upon  the  application  for 
judgment  in  such  an  action,  must  produce  and  file  the 
following  papers : 

1.  Proof,  by  affidavit,  that  a  warrant  of  attachment, 
granted  in  the  action,  has  been  levied  upon  property  of 
the  defendant. 

2.  A  description  of  the  property,  so  attached,  verified 
by  affidavit ;  with  a  statement  of  the  value  thereof, 
according  to  the  inventory. 

8.  The  undertaking  mentlpned  in  section  ldl6,  if  one 
baa  been  required. 


wtvn  woto  S4.  and  Co.  Proc..  |  346,  part  of  snbd.  3,  amM.    Lorett  «. 
Ocrman  Ref.  Chorcli,  12  Barb.  S;  Loti  v.  Swexej,  29  id.  87. 

g  1218.  [Amended.  1879.1    When  Judgment  cannot 
be  taken  against  an  infant  defendant — A  judgment  by 

Digitized  by  VjOOQIC 


§g  1219-1220.  ENTERING  A  JUDGMENT.  436 

default  shall  not  be  taken  against  an  infant  defendant, 
until  twenty  days  have  expired,  since  the  appointment 
of  a  guardian  ad  litem  for  him. 
Sec  Op.  Proc,  1 115.  and  anto,  I  471. 

§  1219.  When  a  defendant  in  defeult  is  entitled  to 
notice.— A  dofendant,  against  whom  judgment  is  taken, 
pursuant  to  the  foregoing  sectioue  of  this  article,  is  en- 
titled to  notice,  as  follows  : 

1.  [Amended,  1879.]  If  he  has  appeared  gen  orally 
but  has  made  default  in  pleading,  he  in  entitled  to  at 
least  five  days'  notice  of  the  time  and  place  of  an  as- 
sessment by  the  clerk,  and  to  at  least  eight  days'  notice 
of  the  time  and  place  of  an  application  to  the  court  for 
judgment. 

2.  In  a  case  where  an  application  for  judgment  must 
be  made  to  the  court,  the  defendant  may  serve  upon  the 
plaintiff's  attorney,  at  any  time  before  the  application 
for  judgment,  a  written  demand  of  notice  of  the  execu- 
tion of  any  reference,  or  writ  of  inquiry,  which  may  be 
granted  upon  the  application.  Sucn  a  demand  is  not 
an  appearance  in  the  action.  It  must  be  subscribed  by 
the  defendant,  in  person,  or  by  an  attorney  or  ag^ent, 
who  must  add  to  his  signature  his  office  address,  with 
the  particulars,  prescrilbed  in  section  417  of  this  act, 
concerning  the  office  address  of  the  plaintiff's  attorney. 
Thereupon  at  least  five  days'  notice  of  the  time  and 
place  of  the  execution  of  the  reference,  or  writ  of  in- 
quiry, must  be  g^ven  to  the  defendant,  by  service 
thereof  upon  the  person,  whose  name  is  subscribed  to 
the  demand,  in  the  manner  prescribed  in  this  act,  for 
service  of  a  paper  upon  an  attorney  in  an  action. 

See  Id.,  J  246,  subds.  I  and  2.  (1)  Oook  «.  Pomeroy,  10  How. 
103;  Van  Horn  «.  Hontgoniery,  ft  Id.  2»;  Wblta  v.  Featherstonaagb, 
7  id.  .^^7;  Abbott  v.  Smith,  8  Id.  463:  SaltQs  v.Ktpp,  12id.342;  2  Abb.  ttSi 
Flynn  r.  Hudson  R.  R.  R.  Ck)..6  How.  808;  King  v.  SUiflbrd.ft  Id.  M: 
KclHey  V.  Covert, «  Abb.  33«;  1»  How.  92.  (»)  Van  Home  v.  Mont^om- 
ery,  5  How.  23B;  Dlx  «.  Palmer,  Id.  233 ;  South wortb  v.  Curtla,  6  Id.  S71. 

g  1220.  When  action  may  be  severed,  if  issues  of 
law  and  issues  of  fact  presented.  —  Where  an  issue  of 
law  and  an  issue  of  fact  arise,  with  respect  to  diff*erent 
causes  of  action,  set  forth  in  the  complaint,  and  final 
judgment  can  be  taken,  with  respect  to  one  or  more  of 
the  causes  of  action,  without  prejudice  to  either  party 
In  maintaining  the  action,  or  a  defence  or  counterclaim, 
with  respect  to  the  other  causes  of  action,  or  in  the  re^ 
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covery  of  final  judgment  npon  the  whole  issue,  the 
eoart  luaj,  in  its  discretion,  and  at  any  stage  of  the  ac- 
tion, direct  that  the  action  be  divided  into  two  or  more 
actions,  as  the  case  reqaires. 

New. 

(^  1221.  [Amended,  1877.]  Judgment  how  taken, 
after  trial  of  issaes  of  law  and  iunes  of  faot,  in  the 
same  action.  —  Where  one  or  more  iasues  of  law,  and 
one  or  more  issues  of  fact,  arise  in  the  same  action,  and 
all  the  issues  have  been  tried,  final  judgment  upon  the 
whole  issue  must  be  taken,  as  follows : 

1.  Where  an  application  must  be  made  to  the  court, 
for  judgment  upon  the  issue  last  tried,  the  application 
must  be  for  judgment,  upon  the  whole  issue ;  and  judg- 
ment must  be  rendered  accordingly. 

2.  Where  the  action  is  triable  by  a  jury,  and  tbe  is- 
sue last  tried  is  tried  at  a  term  of  the  court,  the  appli- 
cation for  judgment,  npon  the  whole  issue,  may  be 
entertained,  in  the  discretion  of  the  court,  at  that  term 
and  with  or  without  notice ;  if  not  so  entertained,  it 
must  be  heard  as  a  motion. 

8.  Where  the  issue  last  tried  is  tried  before  a  referee, 
his  report  must  award  the  proper  judgment  upon  the 
whole  issue,  unless  otherwise  prescribed  in  the  order  ol 
reference. 

Kew  in  form. 

§  1222.  [Amended,  1879.]  Final  Judgment,  how 
taken  after  issue  of  law  only.  —  Final  judgment  upon 
an  issue  of  law,  where  no  issue  of  fact  remains  to  be 
tried,  and  final  judgment  has  not  been  directed  as  pre- 
scribed in  section  ten  hundred  and  twenty-one  of  this 
act,  may  be  entered  upon  application  to  the  court  or  by 
the  clerk  in  an  action  specified  in  section  four  hundred 
and  twenty  of  this  act. 

0>.  Proo. ,  part  of  {  960,  amM. 

§  1223.  [Amended,  1877.J  Proceedings  upon  appli- 
cation under  the  last  two  sections.  —  Upon  an  applica- 
tion, bv  either  party,  to  the  court,  for  final  judgment, 
after  the  decision  of  an  issue  of  law,  as  prescribed  in 
the  last  two  sections,  the  court  has  the  powers  specified 
in  section  1215  of  this  act,  upon  an  application  for  judg- 
ment by  the  plaintiff.  Where  final  judgment  may  be 
awarded  in  a  referee's  report,  as  prescribed  in  section 
twelve  hundred  and  twenty-one  of  this  act,  the  referee 
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aoeount,  or  proof  of  a  fact,  for  the  purpose  of  enabliiig 
him  to  award  the  proper  jadgment,  or  enabling  the 
oonrt  to  cany  it  into  effect ;  and  he  may  asoertidn  and 
fix  the  damages,  as  a  jury  may  do,  upon  the  ezecation 
of  a  writ  of  inquiry. 
Oo.  Proo.,  part  of  1 280,  «in*d.   Baoklnc  o.  Hanselt.  9  Hon,  eS8. 

g  1224.  [Amended,  1877.]  Id.  \  upon  iBterlooutcnty 
Judgment,  eta,  affirmed  at  general  term.  —  When  an 
order  or  judgment  is  wholly  or  partly  affirmed  upon  an 
appeal  to  the  general  term,  and  no  issue  of  fact  remains 
to  be  tried,  the  general  term  may,  in  its  discretion,  ren* 
der  final  Judgment ;  unless  it  permits  the  appellant  to 
amend  or  plead  over. 

Bee  I I3S0,  post  Foot  v.  JEtna  Life  Ins.  Co.,  61 N.  T.  S71 1  Edmotutoi 

V.  McLond,  16  id.  643 ;  Qriffln  v.  Marquardt,  17  id.  IS. 

§  1225.  Judgment  after  trial  by  Jury  of  spedfio 
questions  of  fftct — In  an  action  triable  by  the  court, 
where  one  or  more  specific  questions  of  fact,  arising 
upon  the  issues,  have  been  tried  by  a  jury,  judgment 
may  be  taken,  upon  the  application  of  either  party,  as 
follows : 

1.  If  all  the  issuee  of  fact  in  the  action  are  deter- 
mined by  the  findings  of  the  j  uiy,  or  the  remaining  issues 
of  fact  have  been  determined  by  the  decision  of  the  court, 
or  the  report  of  a  referee,  an  application  for  Judgment, 
upon  the  whole  Issue,  may  be  made  as  upon  a  motion. 

2.  If  one  or  more  issues  of  fact  remain  to  be  tried, 
judgment  may  be  rendered  upon  the  whole  issue,  at  the 
term  of  the  court  where,  or  by  direction  of  the  referee 
by  whom,  they  are  tried. 

See  II  970^2,  ante. 

§  1226.  Id.;  after  reference  to  determine  Bpecifi# 
questions  of  fioU — Where  a  reference  has  been  made, 
to  report  upon  one  or  more  specific  questions  of  fact, 
arising  upon  the  issue,  and  the  remaining  issues  hare 
been  tried,  judgment  must  be  taken,  upon  the  applica- 
tion of  either  party,  as  prescribed  in  section  1321  of 
this  act. 
Go.  Proc.,partof  i272,am'd.    See  H  972  aad  1221,  ante. 

§  1227.  Id.:  upon  motion  fornewtzis],  heard  at  gen- 
oral  term. -r- Where  a  motion  for  a  new  trial,  made  in 
the  first  instance  at  a  general  term,  is  denied,  judgment 
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mar  be  taken,  as  if  the  motion  for  a  new  trial  had  not 
been  made,  after  the  expiration  of  four  days  from  t-he 
entry  of  the  order,  and  the  service,  npon  the  attorney 
for  the  adverse  party,  of  a  copy  thereof,  and  notice  of 
the  entry ;  bat  not  before. 

New. 

t;  1228.  [Amended,  1879.]    Judgment    upon  trial 

by  conrt  or  referee  of   the  whole  issue  of  fact. — 

Where  the  whole  isaae  is  an  issue  of  fact,  whicli  was 

tried  by  a  referee,  the  report  stands  as  a  decision   of 

the  court.     Except  where  it  is  otherwise   expressly 

prescribed  by  law,  judgment  upon  such  a  report,  or 

upon  the  decision  of  the  court,  upon  the  trial  of  the 

whole  issue  of  fact  without  a  jury,  may  be  entered  by 

the  clerk,  as  directed  therein,  upon  filing    the  decision 

or  report. 

Co.  Proc,  parts  of  H  3S7  and  372,  am*d.  DeLaney  v.  BUzzard.  7  Hun, 
M;  BriaWeyv.  Brtnklay.MN.  T.  192. 

§  1229.  In  matrimonial  oauses,  Judgment  oan  be  ren- 
dered only  by  the  court  —  In  an  action  to  annul  a  mar- 
riage, or  for  a  divorce  or  separation,  judgment  cannot  be 
taken,  of  coarse,  upon  a  referee's  report,  as  prescribed 
in  the  last  section,  or  where  the  reference  was  made, 
as  prescribed  in  section  1215  of  this  act.  Where  a  refer- 
ence ifl  made  in  such  an  action,  the  testimony,  and  the 
other  proceedings  upon  the  reference,  must  be  certified 
to  the  court,  by  the  referee,  with  his  report ;  and  judg- 
ment must  be  rendered  by  the  court. 
8e«  Bulea  SJ  and  92. 

S  1230.  [Amended,  1877.]  Final  Judgment  upon  de- 
cunon  or  report  awarding  interlocutory  Judgment,  etc. 
— In  a  case,  not  provided  for  in  the  foregoing  sections 
of  this  article,  where  the  decision,  upon  a  trial  by  the 
court,  without  a  jury,  or  the  report,  upon  the  triafby  a 
referee,  directs  an  interlocatory  jndgment  to  be  entered, 
and  the  party  afterwards  becomes  entitled  to  a  final 
jadgment,an  application  for  the  latter  may  be  made,  as 
upon  a  motion.  And  where  a  judgment  requires  the 
appointment  of  a  referee,  to  do  any  act  thereunder,  the 
referee  must  be  appointed  by  the  judgment,  or  by  the 
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ooart,  apon  moUon,  exeepi  as  otherwise  pieBCiibed  in 
the  next  eeotion. 

§  1231.  Id.)  how  final  Judgment  entered  and  settled 
In  certain  oasoB.  —  In  an  action  triable  by  the  court,  an 
interlocntory  judgment,  rendered  upon  a  default  in  ap- 
pearing or  pleading,  or  pursuant  to  the  direction  con- 
tained in  a  decision  or  report,  may  elate  the  substance 
of  the  final  judgment,  to  which  the  party  will  be  enti- 
tled. It  may  also  direct,  that  the  final  judgment  be  set- 
tled by  a  judge,  or  a  referee.  In  that  case,  final  judg- 
ment shall  not  be  entered,  until  a  settlement  thereof, 
subscribed  by  the  judge  or  referee,  is  filed.  Where  an 
interlocutory  judgment  awards  costs,  they  may  be 
awarded  generally,  without  specifying  the  amount 
thereof.  Wliere  the  final  judgment  is  directed  to  be 
settled,  and  the  costs  have  not  been  taxed,  when  the 
settlement  thereof  is  filed,  a  blank  for  the  amount  of 
the  costs  must  be  left  in  the  settlement ;  and  the  costs 
must  be  taxed,  and  the  blank  filled  up  accordingly,  by 
the  clerk,  when  the  final  judgment  Is  entered. 

Kew. 
■  §  1232.  Interlocutory  reference  or  inquisition]  how 
reviewed. —  Where  a  reference,  or  writ  of  inquiry,  di- 
rected as  prescribed  in  section  1015,  or  section  1215  ot 
this  act,  has  been  executed,  either  party  may  apply  for 
an  order,  directing  a  new  hearing,  or  a  new  writ  of  in- 
quiry, upon  proof,  by  affidavit,  that  error  was  commit- 
ted, to  his  prejudice,  upon  the  hearing,  or  in  the  report, 
or  upon  the  execution  of  the  writ,  or  in  the  inquisition. 
In  a  proper  case,  the  application  may  be  nanted,  after 
Judgment  has  been  entered.  In  that  case,  the  judgment 
may  be  set  aside,  either  then  or  after  the  new  hearing, 
or  the  execution  of  the  new  writ,  as  justice  requires. 

New. 

§  1233.  Motion  for  Judgment  npon  a  special  verdlot, 
etc  —  A  motion  for  judgment,  upon  a  special  verdlctf 
may  be  made  by  either  party;  and  must,  in  the  first  in- 
stance, be  heard  and  decided,  at  a  term  held  by  one 
Judge. 

Oo.  Proc.  part  off  385.    See  { 1189.  ante. 

%  1234.  Id. )  upon  verdict  snl^eot  to  opinion  of  ooort 
^- A  motion  for  judgment,  upon  a  verdict  subject  to  the 
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opinion  of  the  ooart,  may  be  made  by  either  party;  and 

muat  be  heard  and  decided  at  the  general  term. 

Go.  Proc,  part  oft  260.  See  i  1183.  ante.  Cobb  v.  Cornish,  U  V.  T. 
604:  Gilbert  r.  Beach  Jd.  808;  Jackson  v.  Case,  12  Johns.  431;  McKeo- 
■ie  r.  Farrell  4  Boaw.  193;  Kelley  v.  Upton.  12  Uow,  140;  Oneida  Bank 
V.  Ontario  Bank,  21  N.  T.  491. 

^  1236.  Interest  on  verdict,  etc.,  to  be  inolnded  in 
recovery.  —  Where  final  judgment  is  rendered  for  a 
Buin  of  money,  awarded  by  a  verdict,  report,  or  decis- 
ion, interest  upon  the  sum  awarded,  from  the  time  when 
the  verdict  was  rendered,  or  the  report  or  decision  was 
made,  to  the  time  of  entering  judgment,  must  be  com- 
puted by  the  clerk,  added  to  the  sum  awarded,  and  in- 
cluded in  the  amount  of  the  judgment. 

Id.,  I  810,  amM.  roller  v.  Sqnire,  8  How.  121;  and  see  Mann  v.  N. 
T.  Central  R.  R.  Co. .  12  Abb.  N.  S.  880. 

§  1236.  Olerk  to  keep  Judgment-book  \  Judgment  to 
be  entered  therein.  —  The  clerk  must  keep,  among  the 
records  of  the  court,  a  book  for  the  entiy  of  judgments, 
styled  the  ** judgment-book."  Each  interlocutory  or 
final  judgment  must  be  entered  in  the  judgment-book, 
and  attested  by  the  signature  of  the  clerk  ;  who  must 
note.  Id  the  margin  of  the  entry,  the  day  and  year  of 
entering  it.  It  must  specify  clearly  the  relief  granted, 
or  other  determination  of  the  action,  or  of  the  issue. 

Id.,  »  279  and  280 :  and  2  R.  8.  360, 1  9  (2  Bdm.  372),  conaoll- 
dated.  Partly  r.  Peters,  15  Abb.  160;  Schenectady  Plauk  B.  «.  Thatcher, 
0  How.  238;  LenUlhon  v.pCayor.  etc,  of  N.  Y^S  8andf.  721:  Lynch  v. 
Bomeaa«-lightCo.,42  Barb.  591 :  Appleby  v.  Barry, 2  Rob.  689;  BuUer 
V,  Lee,  3  Keye0.76;  Roberts  v.  White.  S9  N.  T.  Supr.  272;  Skinner  v. 
Qnin,  48  N.  Y.  99;  Bherldanj  v.  Andrews,  49  Id.  478;  Do  Laner  v.  BUS- 
sard.  7  Hon.  66. 

§  1237.  [Amended,  1879.1  Judgment-roll  to  be 
filed ;  of  what  it  oonsista. —  The  clerk,  upon  entering 
final  judgment,  must  immediately  file  the  judgment- 
roll,  whidi  must  consist,  except  where  special  pro- 
vision is  otherwise  made  by  law,  of  the  following 
papers  :  the  summons;  the  pleadings,  or  copies  thereof; 
the  final  judgment,  and  the  interlocutory  judgment,  if 
any,  or  copies  thereof ;  and  each  paper  on  file,  or  a  copy 
thereof,  and  a  copy  of  each  order,  which  in  any  way 
involves  the  merits,  or  nece^isarily  affects  the  j  udgment. 
If  judgment  is  taken  by  default,  the  jud!gment-roIl 
must  also  contain  the  papers  required  to  be  filed,  upon 
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so  taking  judgmeat^or  npon  making  application  there- 
for; together  with  any  report,  deciHion  or  writ  of  in- 
quiry, and  return  thereto.  If  judgment  is  taken  after 
a  trial,  the  judgment-roll  must  contain  the  verdict,  re- 
port, or  deciaiou  ;  each  offer,  if  any,  made  as  prescribed 
in  this  act,  and  the  exceptions  or  case  thou  on  file. 

Co.  Proc,  2  281,  subd.  1  and  2,  am*d.  Hathaway  «.  Howell,  M  If.  Y 
9A;  GoelPt  V.  ^poflbrd.  55 Id.  647;  Benoull  v.  Harris, 3  Sandf.  Ml;  Earltt 
V.  Barnard,  22  Uowr.  437 ;  Helnemann  v.  Waterlmry.  6  Boaw.  686 ;  Sche- 
nectady Plank  B.  Co.  v.  Tbarctaer,6  How.  226;  Kerrigan  v.  Ray,  10  Id. 
813 ;  Oorwln  r.  Treeland.  6  N.  Y.  565 :  Stlmson  v.  Hufglns,  16  Barb.  658 ; 

9  How.  66 ;  Thomaa  «.  Tanner,  14  id.  427 ;  Smltb  v.  Holmea,  19  N.  Y.  271 ; 
Hatcher  r.  Rocheleaa,  18  N.  Y.  H7  ;  Brown  v.  Saratoga  R.  R.  Co., Id.  495; 
Decaer  V.  Judson.  16  Id.  339:  Wilcox  r.  Hawley.  31  Id.  643;  Catlln  r.  Bil- 
lings, 16  Id.  622 ;  Martin  v.  Kanouae,  2  Abb.  393 ;  Macomber  v.  Mayor  of 
NTY..  17  Id.  86, 45:  Martin  r.  Lott,4  Id.  365:  Calkin*  c.  Packer, 21  Barb. 
276;  Krelts  v.  Sellgman.  8  Id.  440 ;  Artisans*  Bank  r.  Tread  well,  34  Id.  SOS; 
Cookv.  Dlckerson,  I  Duer,  679;  Townsbend  v.  Wesson,  4  Id.  342;  Con* 
oily  V.  ConoUy,  16  How.  221 ;  Uoflfnung  v.  Grove,  18  Abb.  14.  Jndg^ 
Dient-roU  may  be  amended ;  Tradesmen's  Nat.  Bank  v.  McFeely,  3  Han, 
699. 

§  1238.  Id.;  by  whom  prepared.  —  The  judgment- 
roll  mast  be  prepared,  and  furnished  to  the  clerk,  by  the 
attorney, for  the  party,  at  whose  instance  the  final  judg- 
ment is  entered  ;(1)  except  that  the  clerk  must  attacn 
thereto  the  necessary  original  papers,  on  file.(2)  But  the 
clerk  may,  at  his  option,  make  up  the  entire  judgment- 
roll. 

Substltnte  for  Inirodnctory  part  of  Co.  Ptoc,{  2S1.  (1)  Helnemann 
V.  Waterbury,  5  Bosw.  686.  (3)  BcnoulI  v.  Harris,  2  Sandf.  641;  Earle 
V.  Barnard.  22  How.  437. 

§  1239.  Time  of  filing  Judgment-roll  to  be  noted.— 

The  clerk  must  make  a  minute,  upon  the  back  of  each 
judgment-roll,  filed  in  his  ofilce,  of  the  time  of  filing  it, 
specifying  the  year,  month,  day,  hour,  and  minute.(l) 
A  proceeding  to'enforce  or  collect  a  final  judgment,  can- 
not be  taken,  until  the  judgment- roll  is  filed.(3) 

f  2  R.  S.  360,  2  ll,amM.  (1)  Lemon  r.  Staat«,  1  Cow.  592;  Adams  v. 
Dver.  8  .Johns.  347;  Waterman  v.  Uuskins,  11  Id.  228:  Wsrdell  v.  Mason,  . 

10  Wend.  575;  France  v.  Ilunilltoi),  26  How.  180;  Uuthaway  ».  Howell,6« 
N.  Y.97.  (iJ)  Van  Ornian  c.  Phelps.  9  Barb.  5(iO;  Williams  v.  Wheeler, 
1  Id.  48;  Lynch  «.  Rome  Oas-llgbt  Co.,  42  Id.  5«J3:  Walters  v.  Bykes,2i 
Wend.  566. 


§  1240.  When  a  Judgment  may  be  enforced  by  < 
cation.  —  In  either  of  the  folIo\vin<r  cases,  a  final  judg- 
ment may  be  enforced  by  execution : 

1.  Where  it  is  for  a  sum  of  money,  in  favor  of  either 
party  ;  or  directs  the  payment  of  a  sum  of  money. 

2.  Where  it  is  in  favor  of  the  plaintiff",  in  an  action  of 
ejectment,  or  for  dower.  „g,,,, ,, Google 
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8.  In  an  action  to  reooTor  a  cbattel,  w1iei«  it  awards 

a  chattel  to  either  party. 

Sotwtitnte  for  Co.  Proc.  part  of  {  285.  HtUer  o.  Miller.  7  Hun,  908; 
Oeeryv.  Geery.63K.  T.  252. 

§  1241.  When  a  Judgment  may  be  enforced  by  pnn^ 
iBlunent  for  diaobejring  it.  —  In  either  of  the  following 
caees,  a  judgment  may  be  enforced,  by  serving  a  cer- 
tified copy  uiereof,  upon  the  party  against  whom  It  is 
Tendered,  or  the  officer  or  person,  who  is  required 
thereby,  or  by  law,  to  obey  it ;  and,  if  he  refuses  or 
-vrilf ally  neglects  to  obey  it,  by  punishing  him  for  a 
contempt  of  the  court : 

1.  Where  the  judgment  is  final,  and  cannot  be  en- 
forced by  execution,  as  prescribed  in  the  last  section. 

2.  Where  the  judgment  is  final,  and  part  of  it  cannot 
be  enforced  by  execution,  as  prescribed  in  the  last  sec- 
tion ;  in  which  case,  the  part  or  parts,  which  cannot  be 
BO  enforced,  may  be  enforced  as  prescribed  in  this  sec- 
tion. 

8.  Where  the  judgment  is  interlocutory,  and  requires 
a  party  to  do,  or  to  refrain  from  doing,  an  act,  except  in 
a  case  specified  in  the  next  subdivision. 

4.  Where  the  judgment  requires  the  payment  of 
money  into  court,  or  to  an  officer  of  the  court ;  except 
where  the  money  is  due  upon  a  contract,  express  or  im- 

Elied,  or  as  damages  for  non-performance  of  a  contract. 
1  a  case  specified  in  this  subdivision,  if  the  judgment 
is  final,  it  may  be  enforced,  as  prescribed  in  this  section, 
either  simultaneously  with,  or  before  or  after  the  issu- 
ing of  an  execution  thereupon,  as  the  court  directs. 

Snbstltates  for  Co.  Proc. ,  part  of  j_235.  Tcro  v.  Tan  E vra,  9  How.  148 ; 
Gray  v.  Cook.  24  Id.  432;  MorrU  v,  Walsh,  U  Abb.  J68:  Howe  v.  Searing. 
11  Id.  28:  McBralr  v.  Hanson.  16  Id.  3V9;  MorrU  v.  Walsh,  0  Bo8W.  636; 
Pitt  V.  l>aylson,  3  Abb.  N.  S.  398. 

S  1242.  [Amended,  1877.]  Real  property;  how 
gold.  Sffect  of  9onveyance.  —  Except  where  special 
provision  is  otherwise  made  by  law,  real  property,  ad- 
judged to  be  Bold^  must  be  sold  in  the  county  wliere  it 
is  situated,  by  the  sheriff  of  the  county,  or  by  a  referee, 
appointed  by  the  court  for  that  purpose,  who  must  exe- 
cute a  conveyance  to  the  purchaser.  The  conveyance  is 
effectnal,  to  pass  the  right,  title  or  interest,  of  a  party, 
adjudged  to  i>e  sold.  But  nothing  contained  in  this  sec- 
tion shall  be  deemed  to  repeal  or  modify  the  provisions 
of  any  law  specially  regulating  the  sale  of  real  prop 
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erty,  under  &  judgment  or  decree  of  any  ooari.  In  any 
particalar  county  of  the  State. 
Oo.  Proc,  laat  ■entencft  but  one.  off  2fl7. 

§  1243.  [Amended,  1877.]  Secnzity  upon  sale  by 
referee.  — Where  a  referee  is  appointed  by  the  court,  to 
Bell  real  property,  the  court  may  provide  for  his  giTing 
such  security,  as  the  court  deems  just,  for  the  proper 
application  of  the  money  received  upon  the  sale :  or  for 
the  payment  thereof  by  the  purchaser,  directly  to  the 
person  or  persons  entitled  thereto,  or  their  attorneys. 

Hew. 

g  1244.  [Amended,  1879.]  Conveyance  to  state 
name  of  party.  —  A  conveyance  of  property,  sold  i>y 
virtii»'  of  an  execution,  or  sold  pursuant  to  a  judgement,  which 
npe<^';fi«?s  tlie  particular  party  or  parties,  whose  right,  title  or 
iutei>tst  i«  directed  to  be  sold,  must  distinctly  state,  in  the  ^rant- 
iufi:  clause  thereof,  whose  right,  title,  or  interest  was  sold,  and 
is  conveyed,  without  naming,  in  that  clause,  any  of  the  other 
parti>s  to  the  action ;  otherwise,  the  purchaser  is  not  bound  to 
accept  the  conveyance,  and  the  officer  executing  It  is  liable  for 
the  damages,  which  the  purchaser  sustains  by  the  omiasion, 
whether  he  accepts  or  refuses  to  accept  it. 

New. 


ARTICLE  THIRD. 

DOCKBITNO  A  JUDGMENT;  EFFECT  THEREOF,  A8  A  LTBV 
UPON  REAL  FROPBRTT ;  SUSPENDING  AND  DISCHARO- 
ING  THE  LIEN  ;  8.\TISFACTI0N  AND  ABBIGNMBNT  OF  A 
JUDGMENT. 

fiBO<  1^A<  Certain  clerks  to  keep -docket-book*. 
124A.  Id. ;  to  docket  Judgments. 

1247.  Filing  transcripts,  and  docketing  jQdgmenti  thereon. 

1248.  Penalty  for  clerk's  neglect. 

1249.  Dockets  to  be  public. 

1230.  JuUgment  not  to  be  a  Hen  until  docketed. 

12M.  Real  property  bound  for  ten  years  by  a  judgment  tbos  dock* 

eted. 
12:^2.  Real  property  may  be  levied  upon  after  ten  years. 
12.*^.  Land  neld  under  contract  not  bound  by  Judgment. 
1254.  Preferences  of  mortgages  for  purchase  money. 
12M.  Certain  lime  not  to  be  Included  In  the  ten  years. 
12M.  Court  may  order  lien   of  Judgment  to  be  luspended  lipov 

appeal. 
12S7.  From  what  time  order  suspends  the  Hen. 
12M.  How  Hen  suspended  In  any  other  county. 
12S9.  When  and  how  Hen  restored. 
12fW).  Docket  of  judgment,  how  canceHed. 
1261.  Satisfaction-piece  to  be  given  on  payment  of  Jadgmeat. 
iaS2.  AwlgDor  must  acknowledge  assignment. 
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flao.  U88.  AMifnae  who  to  «  reoelTsr,  etc ,  may  llle  notice. 

1264.  Entry  In  docket,  noon  reiarn  of  execntlon  satlsfled. 

126ft.  Id.;  where  execution  returned  unaatlefled. 

1266.  Sheriff  to  glye  copy  of  aattefled  execution ;  derk  to  eotcf 

setlefactioD. 
UB7.  Docket ;  when  to  be  discharged  and  cancelled. 
1168.  Discharge  of  a  Judgment  against  a  banknipt, 
1200.  Power  of  courts  respecting  docket. 

1270.  Clerk  to  die  and  note  assignment  of  Judgment. 

1271.  Judgments  of  United  States  courts  may  be  docketed. 

1272.  To  what  Judgments  and  executions  this  article  applies. 

g  1246.  Oertain  clerks  to  keep  docket-books.— 
Each  county  clerk,  each  clerk  of  a  saperior  city  court, 
and  the  clerk  of  the  marine  court  of  tne  city  of  New- 
York,  must  keep  one  or  more  books,  ruled  in  columns, 
convenient  for  making  the  entries,  prescribed  in  the 
next  section  ;  in  which  he  must  docket,  in  its  regular 
order  and  according  to  its  priority,  each  judgment, 
which  he  is  required  by  this  article  to  docket.  The  ex* 
pense  of  procuring  a  new  book,  when  necessary,  is  a 
county  charge. 

Ik.  18M.  eh.  aes,  f  84  (8 1dm.  092),  extended. 

§  1246.  Id.  J  to  docket  Judgments.  —  Each  clerk, 
specified  In  the  last  section,  must,  when  he  files  a  judg- 
xnent-roll,  upon  a  judgment,  rendered  in  a  court  of 
which  he  is  clerk,  docket  the  judgment,  by  entering, 
in  the  proper  docket-book,  the  following  particulars, 
under  the  initial  letter  of  the  surname  of  the  judg- 
ment debtor,  in  its  alphabetical  order :  (1) 

1.  The  name,  at  length,  of  the  judgment-debtor ;  and 
also  his  residence,  title,  and  trade  or  profession,  if  any 
of  them  are  stated  in  the  judgment. (2) 

2.  The  name  of  the  party,  in  whose  favor  the  judg- 
ment was  rendered. 

8.  The  sum,  recovered  or  directed  to  be  paid,  in  fig- 
ures. 

4.  The  day,  hour,  and  minute,  when  the  j  udgment-roU 
was  filed. 

5.  The  day,  hour,  and  minute,  when  the  judgment 
waa  docketed  in  his  office.  (8) 

6.  The  court  in  which  the  judgment  was  rendered, 
and,  if  it  was  rendered  in  the  supreme  court,  the  county 
where  the  jadgment-roll  is  filed. 

7.  The  name  of  the  attorney  for  the  party  recovering 
ibe  Judgment. 

If  there  are  two  or  more  Judgment  debtors,  thoM 
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entries  must  be  repeated,  under  the  initial  letter  of  the 

Burname  of  each.(4) 

3  B.  8.  361,  { 13  (3  Bdm.  373),  ramodeUed  «nd  am*d.  (1)  Boehan  «w 
Bamner^  Barb.  Ob.  166:  Blossom  v.  BaiTT,  1  Lans.  196.  (3)  Galler  w, 
Hoyt,  7  How.  366.  (3)  bears  v.  Baraham,  17  N.  T.  446;  Sean  «.  Hack. 
3  firadf.  SH.    (4)  Bloasom  v.  Barry,  1  Laiu.  190. 

§  1247.  Filing  transoripta,  and  docketing  Judgments 
thereon.  —  A  clerk,  with  whom  a  judgment-roil  u  filed, 
upon  a  judgment  docketed  as  prescribed  in  the  last 
section,  must  furnish,  to  any  person  applying  therefor* 
and  paying  the  fees  allowed  by  law,  one  or  more  tran- 
scripts of  the  docket  of  the  judgment,  attested  by  his 
signature.  A  county  clerk  to  whom  such  a  transcript 
is  presented,  mast,  upon  payment  of  his  fees  therefor, 
immediately  file  it,  and  docket  the  Judgment,  as  pre- 
scribed in  the  last  section,  in  the  appropriate  docket- 
book,  kept  in  his  office. 

L.  1310,  ch.  4S6,  {  38  (4  Bdm.  693),  amU 

§  1248.  Penalty  for  clerk's  neglect  —  A  clerk  who 
omits,  as  soon  as  practicable,  to  docket  a  judgment  re- 
quired to  be  docketed,  or  to  furnish  a  transcript  of  a 
judgment,  so  docketed  in  his  office,  as  prescribed  in  tlie 
last  two  sections,  forfeits,  to  the  person  aggrieved,  two 
hundred  and  fifty  dollars,  in  addition  to  tne  damages 
sustained  by  reason  of  the  omission. 

S  B.  8. 863,  i  30  (3  Bdm.  874). 

g  1249.  Dockets  to  be  pnblio. — A  docket-book,  kept 
by  a  clerk,  must  be  kept  open,  during  the  busineas 
hours  fixed  by  law,  for  searca  and  exanunation  by  any 
person. 

Id.,  {19. 

§  1260.  Judgment  not  to  be  a  lien  xmtil  docketed,  — 

A  judgment,  required  to  be  docketed,  as  prescribed  in 
this  article,  neither  affects  real  property  or  chattels  reaL 
nor  is  entitled  to  a  preference,  until  the  Judgment-roU 
is  filed,  and  the  judgment  docketed. 


Id.,  1 13,  ain*d.    Van  Orman  «.  Phelps,  9  Barb.  000 :  Lynch  v,  I 

Oas-llght  Co. ,  43  Id.  603:  Bnchan  «.  Sumner,  3  Bar!>.  Oh.  i66.   SarShnw 
Idan  V.  Andrews,  49  N.  T.  476;  Hathaway  «.  UoweU,  64  Id.  97. 

§  1261.  Real  property  boond  for  ten  yean  by  a  Jiid|P" 
m«ntthns  docketed. —Except  as  otherwise  special^ 
prescribed  by  law,  a  Judgment,  hereafter  renderecl,  wld(& 
U  docketed  in  a  county  clerk's  office,  as  prescribed  la 
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this  artide,  binds,  and,  is  a  charge  upon,  for  ten  7ear0(l) 

after  filing  the  iadgment-roU,  and  no  longer,  the  real 

property  and  chattels  real,  in  that  county,  which  the 

J  udgment-debtor  has,  at  the  time  of  so  docketing  it,  or 

which  he  acquires  at  any  time  afterwards,  and  within 

the  ten  yearB.(2) 

ThU  and  next  aecUon  are  rataUtnies  for  2  B.  8.  aw.  H  3  and  4 ;  L.  1840, 
cb.  386.  {  25 :  and  Co.  Proc,  part  of}  282.  Little  v.  Uarvey,  0  Wend.  157  j 
Scott  V.  Howard,  3  Barb.  319:  cWk's  Case.  lA  Abb.  227;  Smith  ». 
Oaae,41  Barb.  60:  Moyer  «.  Hinman,  13  N.  T.  IdO;  17  Barb.  137;  Bey- 
noids  V.  Barling.  43  Id.  434.  (1)  Dickenson  v.  GlUlland,  1  Cow.  481 ;  Boe 
V.  Swart,  5  id.  2iM ;  Lansing  v.  VUctaer,  1  Id.  431 ;  £x  parte  Peru  Iron 
00..7  Cow.  MO;  nower  v.Klp,2  Bdw.  165;  Crosier  r.  Acer,?  Pal.  137; 
Graff  V.  Klp,l  Edw.  61»;  Tafts  v.  Tufts,  18  Wend.  621:^ettU  v.  6hep- 
henLA  Pal.  493;  Scott  v.  Howard.  8  Barb.  319;  Mnlr  «.  Leltch,7  Id.  341. 

SDespard  «.  Cburchlll,  03  N.  Y.  199;  Belmont o.  PooTert,  35  8upr.  Ct. 
ftS.)  2(18;  Donovan  v.  Sheridan.  37  Id.  J5  J.  &.  S.)256;  Hetzell«. 
eriy,  66  Barb.  443;  Scndder  v.  Voorhls.  9  Sandf.  271 ;  Vredenburgh  v. 
Moms,  1  Johns.  Cas.  223;  Merrr  v.  Hallet,  2  Cow.  497 ;  Bog ert  v,  Pemu 
17  Johns.  351 ;  IJohns.  Cb.  52;  Jackson  v.  ChaplD.  6Cow.  485;  Grosvenor 
«.  Allen,  9  Paige.  74;  Crane  v.  O'Conor,  4  Bdw.  409;  Blemon  «.  Schurck, 
JB  N.  T.  698;  Sleman  v.  Austin.  33  Barb.  9;:Slelght  s.  Bead,  18  Id.  159; 
Morris  V.  Wheeler.  45  K.  Y.  708;  Bigelowv.  Finch,  17  Barb.  894;  People 
V.  Hasklns.  7  Wend.  464 ;  Jackson  v.  Bateman,  2  Id.  070;  Smith  v.  Brack- 
ett,  38  Barb.  673;  Lathrop  «.  Singer.  39  Id.  397 ;  Townshend  «.  Wesson,  4 
Doer,  842. 

%  1252.  Real  property  may  be  levied  upon  after  ten 
years.  —  When  ten  years  after  filing  the  judgment-roll 
naye  expired,  real  property  or  a  chattel  real,  which  the 
jadgment  debtor,  or  real  property  which  a  person,  de- 
riring  his  right  or  title  thereto,  as  the  heir  or  devisee  of 
the  judgment  debtor,  then  has,  in  any  county,  may  be 
levied  upon,  by  virtue  of  an  execution  against  property, 
issued  to  the  sheriff  of  that  countv,  upon  a  judgment 
hereafter  rendered,  by  filing,  with  the  clerk  of  that 
eounty,  a  notice,  subscribed  by  the  sheriff,  describing 
the  judgment,  the  execution,  and  the  property  levied 
upon ;  and,  if  the  interest  levied  upon  is  that  of  an  heir 
or  devisee,  specifying  that  fact,  and  the  name  of  the 
heir  or  devisee.  The  notice  must  be  recorded  and  in- 
dexed by  the  clerk,  as  a  notice  of  the  pendency  of  an 
action.  For  that  purpose,  the  judgment  debtor,  or  his 
heir,  or  devisee,  named  in  the  notice,  is  regarded  as  a 
party  to  an  action.  The  judgment  binds,  and  becomes 
a  chaiffe  upon,  the  right  and  title  thus  levied  upon,  of 
the  Judgment  debtor,  or  of  his  heir  or  devisee,  as  the 
caae  may  be,  only  from  the  time  of  recording  and  index- 
ing the  notioe,  and  until  the  execution  is  set  aaide,  or 
returned. 
flMDototoprtorMctioii.  ^         i 
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§1263.  lauid  held  under  oontnct  not  bound  by 
Judgment. —  The  interest  of  a  perBon,  holding  a  con- 
tract for  the  purchase  of  real  property,  is  not  bound  by 
the  docketing  of  a  judgment ;  and  cannot  be  levid 
upon  or  Bold,  by  virtue  of  an  execution,  issued  upon  a 
Judgment. 

1 R.  8. 744,  flret  paragraph  of  14  (1  Xdm.  696).  BmltU'v.  Oage.  41  Barb. 
60;  Moyer  v.  Hlnman.  13  N.  Y.  170;  17  Barb.  137;  Bogert  v.  Perry,  17 
Johns.  3A1;  1  Johna.  Ch.  52;  Jackmnv.  Ohapin,  6  Oow.  466;  Safe  v. 
Oartwrlght,  9  N.  Y.  49;  Bigelow  «.  riach,  17  Barb.  394: 11  Id.  498;  Meftd 
9.  Gregg,  121(1.  603;  Talbot  v.  Chamberlln,3  Pal.  219;  Griffin  v.  Spencer, 
•  HUl,  525 ;  KeUogg  o.  Kellogg,  6  Barb.  116. 

§  1264.  Preference  of  mortgages  for  purofaase-money. 

—  Where  real  property  is  sold  and  conveyed,  and,  at 
the  same  time,  a  mortgage  thereupon  is  given  by  the 
purchaser,  to  secure  the  payment  of  the  whole  or  a 
part  of  the  purchase-money,  the  lien  of  the  mortg^ag-e, 
upon  that  real  property,  is  superior  to  the  lien  of  a  pre- 
vious judgment  against  the  purchaser. 

1 B.  &  749, 1 5  (1  Edm.  700).  ain*d.  Hnteit  «.  Whipple,  68  Barb.  224  ; 
Tallman  v.  Farley.  1  Id.  280;  Haywood  v.  Nooney,  3  Id.  613;  Dwight  «. 
Newell,  3  N.  Y.  185;  Jackson  v.  AusUn.  15  Johns.  477;  Stow  «.  II Oft,  Id. 
4S8 ;  Card  v.  Bird.  10  Pal.  426 ;  Voot «.  DiUaye,  66  Barb.  621. 

g  1266.  Certain  time  not  to  be  included  in  the  ten 
years.  —  The  time,  during  which  a  judgment  creditor  is 
stayed,  by  an  injunction  or  other  oider,  or  by  the  opera- 
tion of  an  appeal,  or  by  express  provision  of  law,  from 
enforcing  a  judgment,  is  not  a  part  of  the  ten  yean^,  to 
which  the  lien  of  a  judgment  is  limited  by  this  article. 
But  this  section  does  not  extend  the  time  of  the  lien,  aa 
against  a  purchaser,  creditor,  or  mortgagee  in  good 
faith. 

Co.  Proc.,  Moond  lentenoe  off  263,  am'd. 

§  1266.  Court  may  order  lien  of  Judgment  to  be  sus- 
pended upon  appeal  — •  Where  an  appeal  from  a  Judg- 
ment has  been  perfected,  and  an  undertaking  has  been 
given,8ufficient  to  entitle  the  appellant  tea  stay  of  the  ex* 
ecution  of  the  judgment,  without  an  order  for  that  pur- 
pose, the  court,  in  which  the  judgment  was  recovered, 
may,  in  its  discretion  and  upon  such  terms  as  Justice  re- 
quires, malLo  an  order,  upon  notice  to  the  attorney  for  the 
respondent,  and  to  the  8uretie8(l)  in  the  undertaking,  ex- 
empting  from  the  lien  of  the  judgment,  as  against  judg- 
ment creditors,  and  purchasers  and  mortgagees  In  good 
faith,  the  real  property  or  chattels  real,  upon  which  the 
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jadsment  is  a  lien,  or  a  portion  thereof,  Bpecificallj  de- 
scriped  in  the  order.  If  all  the  property,  subject  to  the 
lien,  is  so  exempted,  the  order(2)  mast  direct  the  clerk, 
in  whose  office  the  judgment-roll  is  filed,  to  make  an 
entry,  on  the  docket  of  the  judgment,  in  each  place 
where  it  appears  in  the  docket-book,  substantially  as 
follows :  "  Lien  suspended  upon  appeal.  See  order  en- 
tered " ;  adding  the  proper  date.  If  a  portion  ouly  is 
exempted,  the  order  must  direct  the  clerk  to  make,  in 
like  manner,  an  entry,  substantially  as  follows :  **  Lien 
partially  suspended  upon  appeal.  See  order  entered " ; 
adding  the  proper  date.  The  clerk  must,  when  he  files 
the  motion  papers,  and  enters  the  order,  make  the  entry 
or  entries  in  the  docket-book,  as  required  by  the  order. 

tateUtate  for  Oo.  Proc.part  of  I  2B2.  (1)  LlTlngtion  v.  Roberts,  3 
Abb.  S31;  •.  c,  6  Dner.  680;  Barrall «.  Yanderbllt,  «  Abb.  70.  (9)  Fitob 
V.  UTinnton,  4  Sandf.  712;  Orchard  v.  Blanlnger.  4  Abb.  N.  8.  368:  Ber- 
fOB  V.  Stewart,  28  How.  6:  Hoppock  v.  Cottrell,  13  Id.  461;  WellA  «. 
KelMj,  25  Id.  3M;  16  Abb.  »1.  note ;  Mann  v.  Baninm,  2  Id.  411. 

§  1267.  From  what  time  order  siupends  the  lien. — 
Where  an  order  is  made,  as  prescribed  in  the  last  sec- 
tion, by  the  supreme  court  or  by  a  county  court,  it  ope- 
rates as  a  suspension  of  the  lien  upon  property  situated 
in  the  county,  where  the  judgment-roll  is  filed,  from 
the  time  when  the  order  is  entered,  and  the  proper  en- 
try made  in  the  docket-book.  If  the  property  exempted 
is  situated  in  another  county,  or  if  the  order  was  made 
by  a  court,  other  than  the  supreme  court  or  a  county 
court,  the  order  operates  as  a  suspension,  from  the  time, 
when  the  proper  entry  is  made  in  the  docket-book,  kept 
by  the  clerk  of  that  county,  as  prescribed  in  the  next 
section. 
Snbetltote  for  Co.  Proc.,  part  off  282. 

S  1268.  How  lien  sospanded  in  any  other  county. 
—  The  clerk,  with  whom  the  order  is  entered,  must, 
upon  payment  of  his  fees  therefor,  furnish  to  the  party 
who  obtained  the  order,  one  or  more  transcripts,  at- 
tested by  his  signature,  of  the  docket  of  the  judgment, 
ioclading  the  entrr  made  upon  the  docket.  A  county 
elerk,  in  whose  office  the  judgment  is  docketed,  must, 
npon  payment  of  his  fees  therefor,  immediately  file 
Badi  a  transcript ;  and  make  an  entry  upon  the  docket 
of  the  judgment,  in  each  place  where  it  appears  in  his 
docket-book,   substantially    as    follows :     *'  Lien    sus- 
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pended",  or,  "  Lien  partially  •oapeaded",  according  to 
the  entrj  upon  the  oriffinal  docket, and  also, "  See.tran- 
icript  filed  "  ;  adding  the  proper  date. 
Sotatttnte  for  Go.  Proc..  put  of  {  »L 

§  1269.  When  and  how  lien  restored.  —  At  any  time 
after  a  judgment,  which  has  ceased  to  be  a  lien,  as  pre- 
scribed in  tne  last  three  sections,  is  affirmed,  or  the  ap- 
peal therefrom  is  dismissed,  the  lien  thereof  may  be  re- 
stored, as  follows : 

1.  The  clerk,  in  whose  office  the  judgment  of  affirm- 
ance, or  the  order  dismissing  the  appeal,  is  entered, 
must,  upon  the  request  of  the  judgment  creditor,  docket 
the  judgment  anew,  as  it  was  orifiu ally  docketed,  but 
in  tne  order  of  priority  of  the  new  docket ;  and  he  must 
write,  upon  the  new  docket,  the  words, "  Lien  restored 
by  redocket "  ;  adding  the  date  of  redocketing. 

2.  A  transcript  of  tne  new  docket  must  be  furnished 
to  a  county  clerk,  in  whose  office  an  entry  of  the  sus- 
pension of  the  lien  has  been  made,  al9  prescribed  in  the 
last  two  sections;  and  thereupon  the  judgment  must 
be  docketed  by  him  anew,  in  the  order  of  the  p  riority 
of  the  new  docket.  The  clerk  who  so  redockets  the 
Judgment,  must  make  an  entry  upon  the  new  docket, 
substantially  as  follows  :  "  Lien  restored  by  redocket 
Bee  transcript  filed  " ;  adding  the  date  of  redocketing 
in  his  county. 

The  lien  of  the  judgment  is  thereupon  restored,  for 
the  unexpired  period  thereof,  as  if  the  order  had  not 
been  made;  but  with  like  effect  only,  as  against  judg- 
ment creditors,  purchasers,  and  mortgagees  in  good 
faith,  as  if  the  judgment  had  then  been  first  docketed. 
New. 

§  1260.  Docket  of  Judgment,  how  cancelled.  —  The 
docket  of  a  judgment  must  be  cancelled  and  discharged 
by  the  clerk,  in  whose  office  the  judgment-roll  in  filed, 
upon  filing  with  him  a  satisfaction-piece, describing  the 
judgment,  and  executed  as  follows: 

1.  Except  as  otherwise  prescribed  in  the  next  subdi- 
vision,  the  satisfaction-piece  must  be  executed  by  the 
party ,(1)  in  whose  favor  the  judgment  was  rendered,  or 
nis  executor  or  administrator ;  or,  if  it  is  made  within 
two  years  after  the  filing  of  the  jud^ent-roll,  by  the 
sltomey(2)  of  record  of  the  party.    Sut  where  the  aii- 
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tbority  of  the  attomej  has  been  revoked,  a  satisfaction 
bj  him  is  not  ooncluslve,  against  the  person  entitled  to 
enforce  the  jadgment,  in  respect  to  a  person,  who  had 
actual  notice  of  the  revocation,  before  a  payment  on  the 
Jud^^ment  was  made,  or  a  parcliase  of  property  bound 
thereby  was  effected. 

2.  If  an  assignment  of  the  judgment,  executed  by  the 
party  in  whose  favor  it  was  rendered,  or  his  executor  or 
administrator,  has  been  filed  in  the  clerk's  office,  the 
satisfaction-piece  must  be  executed  by  the  person,  who 
appears,  from  the  assignment,  or  from  the  last  of  the 
subsequent  assignments,  if  any,  so  filed,  showing  a  con- 
tinuous chain  of  title,  to  be  the  owner  of  the  judg- 
ment; or  by  his  executor  or  administrator.  (8) 

8.  If  the  satisfaction-piece  is  executed  by  an  attorney 
in  fact,  in  behalf  of  a  person  authorized  to  execute  it, 
other  than  the  attorney  of  record,  an  instrument,  con- 
taining a  power  to  acknowledge  the  satisfaction,  must 
be  filed  with  the  satisfaction-piece,  unless  it  has  been 
recorded,  in  the  proper  book  for  recording  deeds,  in  that 
or  another  county ;  in  which  case,  the  satisfaction-piece 
must  refer  to  the  record,  and  the  clerk  may,  for  his  own 
indemnity,  require  evidence  of  a  record  remaining  in 
another  office. 

The  execution  of  each  satisfaction-piece  or  power  of 
attorney  must  be  acknowledged,  before  the  clerk,  or  his 
deputy,  and  certified  by  him  thereupon ;  or  it  must  be 
acknowledged  or  proved,  and  certified,  in  like  manner 
as  a  deed  to  be  recorded  in  the  county  where  it  is  filed* 

2  It.  fl.  368.  H  32. 28,  ftod  M  (2  Sdm.  STA),  and  L.  18S4,  oH.  2S2;  M 1, 2.  and 
S  (4  Bdm.622).  Lownda  «.  Btmsen,  7  Wend.  89;  Taylor  v.  Banney,  4  UUU 
612.  (1)  Pw>ple  «.  Keyaer.  28  N.  Y.  226t  b.  c. ,  17  Abb.  214.  (9)  Been 
V.  Hendrlckaon,  4A  M.  X.  fl66:  Levrlav.  Woodruff,  16  How.  530;  Carstens 
V.  Bunatorf.  11  Abb.  K.  S.  442;  BarreU  v.  Third  Ave.  B.  B.  Co..  45  N. 
T.  028.  (S)  8m  Booth  V.  F.  *  M.  Nat.  Bank,  4  Laos.  801 ;  a.  c,  M  N.  T. 
396. 

§  1261.  8atis£MtioD-pieoe  to  be  given  on  payment 
of  Jndgmant.  ^  The  person,  entitled  to  enforce  a  judg- 
ment, must  execute,  and  acknowledge  before  the  proper 
officer,  a  satisfaction-piece  thereof,  at  the  request  of  the 
judgment  debtor,  or  of  a  person  interested  in  the  prop- 
erty  bound  by  the  judgment,  upon  presentation  of  a 
satisfaction-piece,  and  payment  of  the  sum  due  upon 
the  judgment,  and  the  fees  allowed  by  law  for  taking 
the  acknowledgment  of  a  deed. 

3  B.  a.  368, 1 25  (2  Xdm.  875),  am*d.    Brlggs  v.  THompaon.  20  Johna 

Digitized  by  VjOOQ IC 


8§  1262-1266.  SATISFACTION  OF  JUDGMENT.  453 

|Mt  HamUn  V.  BooffbtonM  Cow.  69;  Pttttengfll  «.  llatb«r,  tt  Abb.  8B»; 
lloiitr«ltv.  Hutchlnf,49How.  10ft. 

§  1262.  Assignor  must  adknowledge  usignment. — 
A  person,  who  has  heretofore  execated,  or  hereafter 
•xecutea,  a  written  assiniinent  of  a  jaagment,  owned 
by  him,  without  acknowledging  the  executed*  thereof, 
before  an  officer  authorized  to  take  the  acknowledgment 
of  a  deed,  must  so  acknowledge  it,  at  the  request  of  his 
assignee,  or  of  a  subsequent  assignee  thereof,  or  of  tlie 
judgment  debtor,  upon  presentation  of  the  assignment, 
and  payment  of  the  officer's  fees. 

New. 

g  1263.  Assignee  who  is  a  reoeiver,  eto.,  may  £!• 
notice. —  A  resident  of  the  State,  or  a  person  having  an 
office  within  the  State,  for  the  regular  transaction  of 
business,  in  person,  who  becomes  the  owner  of  a  judg* 
ment,  by  virtue  of  a  general  assignment  for  the  benefit 
of  creditors,  or  of  an  appointment  as  a  receiver,  or  trus- 
tee or  assignee  of  an  insolvent  debtor  or  bankrupt,  may 
file  with  the  clerk,  in  whose  office  the  judgment-roll  is 
filed,  a  notice  of  the  assignment,  or  of  his  appointment, 
and  of  his  ownership  of  the  judgment.  The  notice  must 
be  subscribed  by  him,  adding  to  his  signature  his  place 
of  residence,  and  also,  if  he  resides  without  the  State, 
his  office  address.  A  notice  so  filed  has  the  same  force 
and  efiect,  for  the  purposes  of  this  article,  as  if  it  was 
an  assignment  of  the  judgment. 
New. 

§  1264.  Sntry  in  docket,  npon  retam  of  ezeoution 

satisfied.  —  Where  an  execution  is  returned,  wholly  or 

partly  satisfied,  the  derk  must  make  an  entry  of  the 

satisfaction,  or  partial  satisfaction,  in  the  docket  of  the 

judgment,  upon  which  it  was  issued.     Thereupon  ths 

judgment  is  deemed  satisfied,  to   the  extent    of  the 

amount  returned  as  collected,  unless  the  return  is  va 

cated  by  the  court. 

3  B.  8.  963,  f  as  (3  Bdm.  870).    Taylor  v.  Banner,  4  Hill,  619;  Bootb  v 
Fannen*  Bank,  i  Lans.  901 ;  afflnaed,fiO  N.  T.  896. 

§1266.  Id. ;  where  execution  returned  unsatisfied. 

—  Where  an  execution  is  returned  wholly  unsatisfied* 

•  Brror  In  engroaslns  for  ''exeontton.** 
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the  derk  must  immediately  make,  in  the  docket  of  the 
jadgment,  upon  which  it  wae  iasaed,  an  entry  of  the 
fact,  stating  the  time  when  the  execution  was  retarned. 
New. 

§  1266.  Sheiiff  to  give  copy  of  satisfied  exeoation  i 
cleric  to  enter  satisfsotion.  —  A  sheriff,  upon  being  paid 
the  full  amoont  due  upon  an  execution  in  his  hands. 
must  immediately  indorse  thereupon  a  return  of  Hutis* 
faction  thereof. (I)  He  must  also  deliver,  to  the  person 
making  the  payment,  upon  the  latter's  request,  and  pay- 
ment of  the  fees  allowed  by  law  therefor,  a  certified 
copy  of  the  execution,  and  of  the  return  of  satisfaction 
thereupon ;  which  may  be  filed  with  the  derk  of  the 
same  county,  who  must  thereupon  cancel  and  discharge 
the  docket  of  the  judgment,  as  if  the  j  udgment-roll  was 
filed  in  his  office,  and  the  execution  was  returned  to 
him,  as  satisfied.  But  this  section  does  not  exonerate 
the  sheriff,  from  his  duty  to  return  the  execution,  to  the 
clerk  with  whom  the  judgment-roll  is  filed. 
L.  iSfiO,  ch.  6. 1  1  (4  Edm.  639),  ftm*d.     (1)  Taylor  v.  Ranney,  4  HUl, 

1 1267.  Docket}  when  to  be  discharged  and  can- 
celled. —  The  clerk  of  a  county,  with  whom  a  judgment 
has  been  docketed,  must  cancel  and  discharge  the  docket 
thereof,  upon  the  filing,  with  him,  of  a  certificate  of  the 
clerk,  with  whom  the  Judgment-roll  is  filed,  showing 
that  the  judgment  has  been  reversed,  vacated,  or  satis- 
fied of  record ;  or  the  certificate  of  the  clerk  of  the 
county,  with  whom  a  copy  of  .an  execution,  and  of  a  re* 
turn  of  satisfaction  thereupon,  have  been  filed,  as  pre- 
scribed in  the  last  section,  showing  that  they  have  been 
so  filed,  and  the  docket  cancelled  and  discharged  accord- 
ingly. 

Id.,  i  2.«nd  Ii.  1844,  cli.  104, 1  5  (4  £dm.  627),  coQsoUdaced.  Booth  v. 
Wumen*,  etc..  Bank,  4  Laos.  Ml ;  aflTd,  60  N.  T.  396. 

^  1268.  Discharge  of  a  Judgment  against  a  bank- 
rapt.  —  At  any  time  after  two  years  have  elapsed,  since 
a  bankrupt  was  discharged  from  his  debts,  pursuant  to 
the  acts  of  congress  relating  to  bankruptcy,  he  may 
apply,  upon  proof  of  his  disciu^rge,  to  the  court  in  which 
a  judgment  was  rendered  against  him,  for  an  order,  di- 
recting  the  Judgment  to  be  cancelled  and  discharged  of 
record.    If  it  appears  that  he  has  been  discharged  from 
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the  pAyment  of  that  jadgment,  an  order  must  he  made 
accordingly ;  and  thereupon  the  clerk  must  cancel  and 
discharge  the  docket  thereof,  as  if  the  proper  satisfac- 
tion-piece of  the  judgment  was  filed.  Notice  of  the 
application,  accompanied  with  copies  of  the  papers  upon 
which  it  is  made,  must  be  given  to  the  judgment  cred- 
itor, unless  his  written  consent  to  the  granting  of  the 
order,  with  satisfactory  proof  of  the  execution  thereof » 
and,  if  he  is  not  the  party  in  whose  favor  the  judgment 
was  rendered,  that  he  is  the  owner  thereof,  is  presented 
to  the  court,  upon  the  application. 
L.  187ft.  eta.  62,  amM. 

§  1269.  Power  of  courts   respeoting  docket  —  A 

court  of  record  has  the  same  power  and  jurisdiction^ 
concerning  the  docket  of  its  judgments,  kept  by  a  countj 
clerk,  which  it  has  concerning  the  docket,  kept  by  it» 
own  clerk.  It  may  direct  that  such  a  docket  be  amended ; 
or  that  its  judgment,  there  docketed,  be  docketed  nunc 
pro  tunc. 

L.  1844,  ch.  104, 1 7  (4  Edm.  628).  am'd.  Roth  r.  SchlouJ^  Barb.  309.. 
312:  Denton  V.  Denton,  41  How.  221;  People  v.Goff,&2  K.  Y.  434;  Dal- 
rymptev.  WUIlamB,6Sld.  861. 

§  1270.  Clerk  to  file  and  note  assignment  of  Judg* 
ment  —  Upon  the  presentation,  to  the  clerk  of  a  court 
of  record,  of  an  assignment  of  a  judgment,  entered  in 
his  office,  executed  by  a  person  entitled  to  satisfy  the 
judgment,  as  prescribed  in  section  1260  of  this  act,  and 
otherwise  executed  as  prescribed  in  that  section,  with 
respect  to  a  satisfaction-piece,  and  upon  payment  of  the 
fties,  allowed  by  law,  for  filing  a  transcript,  and  docket- 
ing a  judgment  thereupon,  the  clerk  must  forthwith  file 
the  assignment  in  his  office,  and  make,  upon  the  docket 
of  the  judgment,  an  entry  of  the  fact, and  of  the  day  of 
filing:  or,  if  he  keeps  a  separate  book  for  the  entry  of 
assignments  of  judgments,  an  entry,  referring  to  the 
page  of  the  book,  where  the  filing  of  the  assignment  is 
noted. 

Now. 

^  1271.  [Amended,  1879.]  By  striking  out  section 
twelve  hundred  and  seventy-one. 
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§  1272.  To  what  Jadgmaata  and  ezeontloiui  this  ar- 
ticle appliea.  —  This  article  applies  onlj  to  a  jadg- 
meniy  wholly  or  parti j  for  a  sam  of  money,  or  direoting 
the  pajrment  of  a  sam  of  money ;  and  to  an  execution 
iaaaed  apon  each  a  judgment. 

Hew. 


TITLE  IL 

Judgments  taken  wUhotU  proem, 

▲biiguI.  Ooofesiton  of  Judgment. 

%.  SubmlMioii  of  a  oontroTeny,  opon  facts  aflmlttiid. 

ARTICLE  FIRST. 

CONFESSION  OF  JUDGMENT. 

Sbo.  UlSb  jQdirment  may  be  confeased.     When  married  womaa  mm 

oonfess. 
1374.  Statement ;  form  thereof. 
1275.  Statement  to  be  filed,  and  Judgment  entered. 

1378.  Judgment- roll ;  doclcetfnff  and  enforcing  the  Judgment. 
U77.  JEzecntion,  where  the  Judgment  Is  not  all  due. 

1379.  OonfesBlon  by  one  of  several  Joint  debtors. 

g  1273.  [Amended,  1877.]  Judgment  may  be  oon- 
teaed.  when  married  woman  may  coniess.  —  A 
judgment  by  confession  may  be  entered,  without  action, 
either  for  money  due  or  to  become  due,  or  to  secure  a 
person  against  contingent  liability  in  behalf  of  the  de- 
fendant, or  both,  as  prescribed  In  this  article.(l)  A  mar- 
ried woman  may  confess  such  a  j  adgment,  if  the  debt 
was  contracted  for  the  benefit  of  her  separate  estate,  or 
in  the  course  of  any  trade  or  other  business  carried  on 
by  her  on  her  sole  and  separate  accoant.(2) 
(1)  Oo.  Pn>o.,i88S.    Bnrkhara  «.  Van  Saun,  14  Abb.  N.  S.  163;  Bou- 
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gen.  25  N.  Y.  315 ;  Gere  «.  Superrlflors  of  GATOga,  7  Emw,  S5  ;  Ibltorr  v. 
Clark,  ao  Id.  418;  8.  c,  9  Abb.  8S8;  Leahey  e.  Klngon, S2  How.  209;  ■.€.. 
13  Abb.  192;  Lambert  v.  GoDTerse,8S  How.  285;  Peraon  v.  Warr^U 
Barb.  488;  Ireland  «.  Smttli,  1  Id.  419 :  Manaf.  Bank  o.  St.  Johns,  flTHUI. 
497;  Mannf.  Bank  v.  Bofd,  8  Denlo,  257 ;  Bonnell  v.  Hentr.  13  How.  143. 
(d)  New.  See  First  Nat.  Bank  of  Canandalgna  r.  Garllnghouae,  58  Bait). 
815;  8.  c,  38  How.  369 ;  Watklna  v.  Abraliama,  24  N.  Y.  73. 

g  1274.  Statement ;  form  thereo£  —  A  written  state- 
ment must  be  made,  and  signed(l)  bj  the  defendant,  to 
the  following  effect : 

1.  It  mast  state  the  sam,  for  which  judgment  may  be 
entered,  and  authorize  the  entrj  of  judgment  therefor. 

2.  If  the  judgment  to  be  confessed  is  for  money  due 
or  to  become  due,  it  must  state  concisely  the  facts,  out 
of  which  the  debt  arose ;  and  must  show,  that  the  sum 
confessed  therefor  is  justly  due,  or  to  become  due. 

8.  If  the  judgment  to  be  confessed  is  for  the  purpose 
of  securing  the  plaintiff,  against  a  contingent  liability. 
It  must  state  concisely  the  facts,  constituting  the  lia- 
bility ;  and  must  show,  that  the  sum  confessed  therefor 
does  not  exceed  the  amount  of  the  liability. 

The  statement  must  be  verified  by  the  oath  of  the 
defendant,  to  the  effect,  that  the  matters  of  fact  therein 
0et  forth  are  true.  (2) 

Co.  Proc.|883,aDk*d.  Cook  o.  Whipple,  55  N.  Y.  150;  Delaware  *• 
Bnaign,  21  Barb.  85 ;  Lannlng  v.  Carpenter,  20  N.  Y.  448 ;  Frellch  *.  BrUik, 
aid.  418:  Hopkins  «.  Nelson.  24  Id.  518:  Neusbaum  v.  Kerin,ld.  8B; 
Dow  V.  Piatner,  18  Id.  683 ;  Thompson  o.  Van  TechtenL27  Id.  688 ;  Sir 
V.  Cooke,  28  id.  365;  Frost  o.  Koon,  30  id.  428;  Kirby  «.  Fltsgerald,  31  Id. 
417;  Kellogff  «.  Cowing,  38  Id.  408;  Bead  v.  French,  28  M.  S85:  John- 
ston r.  McAnsland,9  Abb.  214;  Marks  «.  Beynolds.  12  Id.  408:  Itytm*. 
Sherman,  14  Id.  393;  Winnebrenner  v.  Kdgorton,  8  id.  419;  17  How.  38S; 
30  Barb.  185;  McKee  v.  Tyson,  10  Abb.  895;  Cnrtls  e.  CoTbttt,25  How. 
58:  Manchester  v.  Preston.  14  Id.  21:  MoU  v.  Davla,  15  id.  87;  Park  c. 
Church,  5  id.  381 ;  Gandall  r.  Finn,  33  Id.  444 :  I  Keyes,  217 :  Acker  e. 
Acker,  Id.  291 ;  Clements  v.  Gerow,  td.  207 ;  Bathbone  «.  dtoeklng,  I 
Barb.  135  (1)  Purdy  v.  Upton,  10  How.  494;  Post  v.  Coleman.  9  Id.  M: 
Mosher  ».  Heydrlck.  45  Barb.  459.  (3)  Ingram  v.  Bobbins  33  N.  Y.  409; 
Delaware  v.  Ensign,  21  Barb.  82 ;  Mosher  v.  Heydrich,  1  Abb.  N.  8.  2B8t 
45  Barb.  459 ;  30  How.  lui ;  Post  v.  Coleman,  9  Id.  84. 

§  1275.  Statement  to  be  filed,  and  Judgment  enterecL 

—  At  any  time  within  three  years  after  the  statement 
is  verified,  it  may  be  filed  with  a  county  clerk,  or  with 
the  clerk  of  a  superior  city  court,  or,  where  the  sum* 
for  which  judgment  is  confessed,  does  not  exceed  two 
thousand  dollars,  exclusive  of  interest  from  the  time 
of  making  the  statement,  with  the  clerk  of  the  marine 
court  of  the  city  of  New- York.  Thereupon  the  cleik 
most  enter,  hi  like  manner  as  a  jadgment  is  entered  in 
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an  action*  a  jadgment  for  the  sam  oonf eased,  with  costs, 
which  he  mast  tax,  to  the  amount  of  fifteen  dollars, 
beaidea  disbursements  taxable  in  an  action.  If  the 
■tatement  is  filed  with  a  county  clerk,  the  judgment 
mast  be  entered  in  the  supreme  court ;  if  it  is  filed  with 
the  derk  of  another  court,  specified  in  this  section,  the 
Jadgment  must  be  entered  in  the  court  of  which  he  is 
derk.  But  a  jadgment  sliall  not  be  entered  upon  such 
a  statement,  after  the  defendant's  death. 


.Oorbitt,] 

g  1276.  [Amended,  1879.]  Judgment-roll;  docket- 
ing and  enforcing  the  Judgment.  —  The  clerk,  imme- 
diately aft«r  euterlng  the  judgment,  must  attach  to- 
gether aud  file  the  statement,  as  verified,  and  a  copy  of 
the  judgment;  which  constitute  the  judgment-roll. 
The  judgment  may  be  docketed,  and  enforced  against 
property,  in  the  same  manner,  and  with  the  same 
efiect,  as  a  judgment  in  an  action,  rendered  in  the  same 
court ;  and  each  provision  of  law,  relating  to  a  j  udg- 
nient  in  an  action,  and  the  proceedings  subsequent 
thereto,  apply  to  a  judgment  thus  taken. 

Itf.»|  384,  Meond  and  thbd  aentenoea,  aoi'd.  Blydenbargb  v.  Nor- 
throp. U  How.  290;  Keele  v.  BerrybUl,  4  Id.  1ft;  Daly  v.  Matthews,  » 

g  1277.  Bzecution  where  the  Judgment  Is  not  all 
due.  —  Where  the  debt,  for  which  the  judgment  is  ren- 
dered,  ie  not  all  due,  execution  may  be  issued,  upon 
the  judgment,  for  the  collection  of  the  sum  which  has 
become  due.  The  execution  must  be  in  the  form  pre- 
scribed by  law,  for  an  execution  upon  a  judgment  for 
the  full  amount  recovered ;  but  the  person,  whose  name 
is  sabseribed  to  it,  must  indorse  thereupon  a  direction 
to  the  sheriff,  to  collect  only  the  sum  due,  stating  the 
amount  thereof,  with  interest  thereon,  and  the  costs  of 
the  judgment.  Notwithstanding  the  issuing  and  col- 
lection of  each  an  execution,  the  judgment  shall  re- 
main, aa  security  for  the  sum  or  sums  to  become  due, 
after  the  execution  is  issued.  When  a  further  sum  be- 
oomee  due,  an  execution  may,  in  like  manner,  be  issaed 
for  the  collection  thereof;  and  successive  executions 
maj  be  issaed,  as  further  sums  become  due. 
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%  1278.  Ooo&Mion  by  one  of  unnnl  Joint  dmhtan* 

—  One  or  more  joint  debtors  may  oonfees  a  j  adgment 

for  a  Joint  debt,  due  or  to  become  dae.(l)    Where  all 

the  joint  debtors  do  not  unite  in  the  oonfeaalon,  the 

i  adgment  must  be  entered  and  enforced  against  ihose 

onlj  who  confessed  it;  and  it  is  not  a  bar  to  an  action 

against  all  the  joint  debtors,  upon  the  same  demand. 

N«w.  (1)  Sm  Stooghtmilnirgfa  «.  Yandeabaivh.  7  Bow.  SB ;  Brtdao- 
baoker  «.  Mason,  16  Id.  XA;  Jtvanon  «.  Qcbnnan.  10  hL  aoi{  Lambirt  •. 
Oonvene,  as  Id.  360. 

ARTICLE  SECOND. 

SUBMI88IOK  OF  A  OOMTBO  VXB8T,  UFOK  FAOTB  ADlOma 

Bm.  1379.  Gontroveny,  bow  rabmltted  wlthoat  prooeM. 

1280.  Papon  to  bo  fllod ;  oonUnoveny  ihoroopon  booomaa  an  aeCloa. 
U81.  Bubaoqnent  prooeodlnga  ragulaied. 

§  1279.  Oontroversy,  how  submitted  wlthoat  prO" 
oess.  —  The  parties  to  a  question  in  difference/ wnidi 
might  be  the  subject  of  an  action,  being  of  full  ageXl) 
may  agree  upon  a  case,  containing  a  statement  of  the 
facts,  upon  which  the  controyersjr  depends ;  and  maj 
present  a  written  submission  thereof  to  a  court  of 
record,  which  would  have  jurisdiction  of  an  action, 
brought  for  the  same  cause.  The  case  must  be  accom- 
panied with  the  afSdavit  of  one  of  the  parties,  to  the 
effect,  that  the  controversy  is  real ;  and  that  the  sab* 
mission  is  made  In  good  faith,  for  the  purpose  of  de- 
termining the  rights  of  the  parties.  The  submission 
must  be  acknowledged  or  proved,  and  certified,  in  like 
manner  as  a  deed,  to  be  recorded  in  the  count/  where 
it  is  filed. 

Co.  Proo.,  part  of  J  872,  am*d.  Clark  v.  Wise,  46  K.  Y.  6U;  Wood  9. 
Squires,  60  Id.  191 ;  Fearing  v.  Irwin,  66  Id.  4S6;  Union  Bank  v.  Kopper, 
66  Id.  617 ;  Laoff  «.  Bopke,  1  Dner,  702;  Van  Sickle  «.  Tan  Sickle.  8  How. 
365;  Neilson  o.  Com.  Hat.  Ins.  Co..3 Duer, 465;  Id.  66S.  (1)  Vlsbero. 
StllBon,  9  Abb.  33 ;  Lathers  v.  Fish,  4  Lans.  213. 

§  1280.  Papers  to  be  filed;  oontrorersy  there^MB 
becomes  an  action.  —  The  case,  submission,  and  affidsr 
vit,  must  be  filed  in  the  office  of  the  clerk  of  the  court, 
to  whidi  the  submission  is  madb.(l)  If  the  submissioA 
is  made  to  the  supreme  court,  they  must  be  filed  in  the 
office  of  the  county  clerk,  if  any,  specified  in  the  sub- 
mission ;  if  no  county  clerk  is  so  spedfled,  they  may  be 
filed  hi  the  office  of  any  county  clerk.    The  filing  !■* 
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presentation  of  the  trabmisslon;  and  thenceforth  the 
oontroyenj^  becomes  an  action ;  and  each  provision  of 
law,  relating  to  a  proceeding  in  an  action,  applies  to  the 
Babeeqaent  proceedings  therein,  except  as  otherwise 
proBcribed  in  the  next  section. 

<1)  New.  Beinalttd«r  U  ralwUtiited  for  Go.  Proo..  1374,  and  part  of 
S  873  and  S73. 

fl281.  Sabsequent  prooeedings  regulated.  —  An 
er  of  arrest,  an  injunction,  or  a  warrant  of  attach- 
ment, cannot  be  granted  in  such  an  action :  the  costs 
thereof  are  always  in  the  discretion  of  tlie  court,  but 
eoBts  cannot  be  taxed,  for  anj  proceedings  before  notice 
of  trial ;  the  .action  mast  be  tried  by  the  court,  upon 
tbe  case  alone:  and  the  case,  submission,  affidavit, 
and  a  certified  copy  of  the  judgment,  and  of  any 
order  or  paper,  necessarily  affecting  the  judgment, 
constitute  the  jndgment-roll.  If  the  action  is  in  the  su- 
preme coart,  a  superior  city  court,  or  the  marine  conrt 
of  the  dty  of  New-York,  it  must  be  tried,  and  judgment 
rendered,  at  the  general  term.  If  the  statement  of  facts, 
contained  in  the  case,  is  not  sufficient  to  enable  the  court 
to  render  judgment,  an  order  must  be  made  dismissing 
the  submission,  without  costs  to  either  party ;  unless 
the  court  permits  the  parties,  or,  in  a- proper  case,  their 
representatives,  to  file  an  additional  statement,  which 
it  may  do,  in  its  discretion,  without  prejudice  to  the  orig- 
inal statement. 
QowProc , portloDB  oTH 372 and  379;, am*d.    Nailaon v.  M nt.  Ini.  Oa. 


TITLE  III. 

VacaHng  or  aeUing  aside  a  judgment,  for  irregularity  or 
error  in  fact. 

•ml  13S2.  Hptlon  to  set  aside  Judgment  for  Irregularity;  when  It  may 
be  heard.  ^^ 

UBS.  Motion  to  set  aaide  Judgment  for  error  In  fact:  wlien  It  may 
be  made  by  party. 

UM.  U.;  after  a  party*8  death 

m^  Id.;  by  a  person  not  a  party. 

:22'  !?••  '^hen  ■evcralpartiea  are  entitled  to  move. 

ISBr.  To  whom  notice  or  the  motion  must  be  given. 

un.  Id.;  when  real  property  reeoTered  by  tha  JadgiMiit  has  ban 

oonTeyed. 

MM.  How  nottoe  given  under  thia  title. 
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Bao.  1290.  WltMn  what  Ume  moUoii  to  be  made. 

1291.  Exceptions  In  cases  of  disability. 

1292.  Eestlttttlon:  when  directed. 

g  1282.  Motion  to  set  aside  Judgment  for  irraga- 
laxity  \  when  it  may  be  heard.  —  A  motion  to  set  aside 
a  final  judgment,  for  irregularity,  shall  not  be  heard, 
after  the  expiration  of  one  year  since  the  filing  of  the 
judgment-roll;  unless  notice  thereof  is  given  for  a  day 
within  the  year,  and  either  the  hearing  is  adjourned,  by 
one  or  more  orders,  until  after  the  expiration  of  the 
year ;  or  the  term,  for  which  it  is  thus  noticed,  is  not 
held.'  In  the  latter  event,  the  motion  niav  be  re-noticed 
for,  and  heard  at,  the  next  term  at  which  it  can  be 
made,  held  not  less  than  ten  days  after  the  day,  when 
the  first  term  was  appointed  to  be  held, 

2  R.  S.  S50. 1 2  (2  Edm.  371).  remodelled.  Cook  v.  Dlclcenon.  I  Duei; 
OT9;  W^ltehMdi.  Pecare,  Olkow.  35 :  Pettlgrew  j.  Mayoro^.  Y..  If 
Id  496-  Parte  V.  Charch.  ft  Id.  381;  Dederlck's  Adm*rB  «.  Blchley.  19 
Wend.*  108:  Manufacturers  and  Mechanics'  Bank  r.  ,Boyd^  Den.  2S7: 
Hallett  V.  lllKhters,  IS  How.  43 ;  Chappel  v.  ChappeU2  N.  Y.  215 ;  Bon; 
nell  V.  Henry,  13  How.  142;  Harris  r.  Warren,  1  id.  189;  Lucas  v.  Second 
Baptist  Church,  4  Id.  393. 

(^  1283.  Motion  to  set  aside  Judgment  for  enror  in 
&ot ;  when  it  may  be  made  by  party.  —  A  motion  to 
set  aside  a  final  judgment,  rendered  in  a  court  of  record* 
for  error  in  fact,  not  arising  upon  the  trial,  may  be  made 
by  the  party  against  whom  it  is  rendered ;  or,  if  an  ex- 
ecution  has  not  been  issued  thereon,  and  the  judgment 
has  not  been  wholly  or  partly  satisfied  or  enforoed,  by 
the  party  in  whose  favor  it  is  rendered* 

2  B.  8.  501.  iMtrts  of  H  2  and  3  (2  Bdm.  613),  consolidated  and  unM. 
OTerseers  of  the  Poor  of  Clayton  «.  Beedle.  1  Barh.  11;  Jaqueth  v.  Jack- 
son, 17  Wend.  434.    See  McMurray  v.  McMurray,  9  Abb.  K.  8.  SUw 

§  1284.  Id. ;  after  a  partv's  death.  —  A  like  motion 
may  be  made,  after  the  death  of  a  party  entitled  to  make 
it,  as  prescribed  in  the  last  section,  by  the  following 
persons : 

1.  Where  the  judgment  awards  a  sum  of  money,  or 
a  chattel,  or  an  interest  in  real  property,  which  is  de- 
clared by  law  to  be  assets,  the  motion  may  be  made  by 
his  executor  or  administrator. 

2.  Where  the  judgment  awards  real  property,  or  the 
possession  thereof,  or  where  the  title  to  or  an  estate  or 
interest  in  real  property  is  determined  or  affected 
thereby,  the  motion  may  be  made  by  the  heir  of  the  de- 
cedent, to  whom  the  real  property  descended,  or  might 
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have  doBoended,  or  bj  tbe  peiBon  to  wbom  he  devised 
it. 

8.  Where  the  jad^ment  is  rendered  against  or  in  fa- 
vor of  two  or  more  persons,  the  motion  may  be  made, 
Jointly,  by  the  sarrlvor,  and  the  person  who  woald  have 
been  entitled  to  make  it,  if  the  judgment  had  been  ren- 
dered in  favor  of  or  against  the  d^edent  only. 

1CS.  9.991, 1 2,  rabO.  2  and  a,  ftod  i  «,  oonaoUdatAd.    OToraeen  of  th« 
Poor  of  CUrton  v,  Beedle,  1  B«rl».  11. 

§  1285.  Id.  I  by  a  person  not  a  party.  —  A  motion 
may  be  made,  either  before  or  after  the  death  of  the 
defendant,  by  a  person,  who  is  not  a  party,  to  set  aside 
for  error  in  fact,  not  arising  upon  the  trial,  a  judgment, 
rendered  in  an  action  against  a  tenant  for  life,  or  for 
years,  awarding  real  property,  or  the  possession  of  real 
property,  in  which  the  person  making  the  motion  has 
an  estate,  or  interest,  in  reversion  or  remainder. 

Id.,  i  2.  rabd.  4,  remodeUed. 

%  1286.  Id.;  when  several  parties  are  entitled  to 
move. — Where  two  or  more  persons  ar©  entitled  to 
move  to  set  aside  a  judgment,  as  prescribed  in  the  last 
three  sections,  one  or  more  of  them  may  move  sepa- 
rately; but,  in  that  case,  notice  of  the  motion  must  be 
given  to  those  who  do  not  join  therein,  In  like  manner 
as  if  they  were  adverse  parties. 

SateUtnte  for  2  B.  S.  902,  H  7-17.    Venner  v.  Bettoer,  22  Wend.  621. 

g  1287.  To  whom  notioe  of  the  motion  must  be 
given.  —  Notice  of  a  motion  to  set  aside  a  final  judg- 
ment, for  error  in  fact,  not  arising  upon  the  trial,  must 
be  g^ven  to  the  adverse  party,  or,  in  case  of  his  death, 
to  each  person  who  might  have  moved,  as  against  the 
moving  party,  to  set  aside  the  judgment  for  the  same 
cause,  as  prescribed  In  this  title.(l)  Where  the  motion 
is  made  oy  the  party  against  whom  the  judgment  is 
rendered,  or  by  his  heir,  devisee,  executor,  or  adminis- 
trator, service  of  the  notice,  upon  the  attorney  of  record 
for  the  party, in  whose  favor  the  judgment  is  rendered, 
hae  the  like  effect,  as  if  it  was  served  upon  the  party .(2) 
(1)  Id.,  tbe  sul»Uno€  off  It,  except  the  last  cUrase  of  snbd.  3  thereot 

1288.  Id.  I  when  reel  property  recovered  by  the 
jneBt  haa  been  conveyed.  —  where  the  Judgment 
awarai  real  property,  or  the   possession  thereof,  or 
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wliere  tUe  title  to,  or  an  estate  or  interest  in,  real  prop> 
erty  is  determined  or  affected  thereby,  and  the  real 
property,  or  estate  or  interest  therein,  has  been  oon- 
veyed,  by  the  adverse  party,  more  than  eight  days  be- 
fore the  hearing  of  the  motion,  notice  of  the  motion 
must  also  be  given  to  each  actual  occupant  of  the  prop- 
erty, claiming  under  the  conveyance. 
2  B  S.  AIO.  remainder  off  19. 

g  1289.  How  notice  given  under  this  title. — Kotioe 
must  be  given,  in  a  case  specified  in  this  title,  by  per- 
sonal service  of  a  written  notice,  or  of  an  order  to  show 
cause  why  the  motion  should  not  be  ^ranted ;  or,  if  a 
person  entitled  to  notice  cannot,  with  due  diligence,  be 
found  within  the  State,  in  any  manner  which  tne  court, 
or  a  judge  thereof,  directs  in  an  order  to  show  cause,  or 
whicn  the  court  directs  in  a  subsequent  order. 

Sew. 

S  1290.  Within  what  time  motion  to  be  made.  —  A 

motion  to  set  aside  a  final  judgment,  for  error  in  fact» 
not  arising  upon  the  trial,  shall  not  be  heard,  except  as 
specified  in  the  next  section,  after  the  expiration  of  two 
years  since  the  filing  of  the  judgment-roll,  unless  notice 
thereof  is  given,  for  a  day  within  the  two  years  ;  and 
either  the  hearing  is  adjourned,  by  one  or  more  orden, 
until  after  the  expiration  of  the  two  years ;  or  the  term« 
for  which  it  is  thus  noticed,  is  not  held.  In  the  latter 
event,  the  motion  may  be  re-noticed  for,  and  heard  at, 
the  next  term  at  which  it  can  be  made,  held  not  less 
than  ten  days  after  the  day,  when  the  first  term  was 
appointed  to  be  held. 
New.    See  MoHarray  v.  MoMarraiy,  9  Abb.  N.  S.  8». 

§  1291.  Bxoeptions  in  oases  of  disabiUty.  —  If  the 
person,  against  whom  the  Judgment  is  rendered,  is,  at 
the  time  of  filing  the  judgment-roll,  either 

1.  Within  the  age  of  twenty-one  years;  or 

2.  Insane;  or 

8.  Imprisoned  on  a  criminal  charge,  or  in  execatioiif 
upon  conviction  of  a  criminal  offence,  for  a  term  less 
than  for  life ; 

The  time  of  such  a  disability  is  not  a  part  of  the  tims^ 
limited  by  the  IsAt  section ;  except  that  the  time»  within 
which  the  motion  may  be  heard,  cannot  be  exteodad 
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more  than  five  years  by  such  a  diBabilltr,  nor,  in  any 
case,  more  than  one  year  after  the  disability  oeasea. 
Vrom  a  R.  8.  AM,  11 B  and  M. 

§  1292.  Reotitation  i  wben  directed.  —  Where  k  j  adgw 
ment  is  set  aside  for  any  caase,  upon  motion,  the  court 
xnay  direct  and  enforce  restitation,  in  like  manner,  with 
like  effect,  and  subject  to  the  same  conditiona,  as  where 
a  judgment  is  rerersed  upon  appeaL 

Jfevlntea.   flMflMipQS^ 
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CHAPTER  Xn. 


APPEALS. 
TITLB    L-> Genkbal  pitoTniOK«, BSLAnne to thx 

AFFSAL8  FBOYIDBD  FOB  IN  THIS  CKAF- 
TBB. 

TTTLB    n.  — APFBALTOTHEOOURTOFAFPBAI.S. 

TITLE m.— Appeal  to  the  supbeicb  oouar  feom 

AN  INFBRIOB  OOUBT. 

TITLE  IV. — Appeal  to  the  oenebal  tebic  of  the 

BUFBBHE    COXSBT,  OB   OF   A   BUPEBIOB 
CITT  COURT. 

TITLE    V. — Appeal  fboh  a  dbtebionation  nt  a 

8FB0IAL  PROCEEDraO. 

TITLE  L 

Oenerai  praviHons,  relating  to  the  appeals  provided  fir 
in  thie  chapter. 

8ao.  UB8.  Write  of  •nor  aboUahed. 
1294.  When  partr  may  appeal. 

1»5.  Parties  to  appeal ;  how  designated.    Title  of  cmuo. 
1396.  When  a  penon  entitled  to  become  a  partj  may  aimaaL 
1M7.  Appeal  when  adverse  party  has  died.  -ft"— 

1290.  Proceedings,  when  party  dies  pendinc  app««L 
1299.  Order  of  sabstltntlon. 
1800.  Appeal,  how  taken. 

laoi.  When  notice  of  app«il  to  specify  Interloootory  Jiidg]iMBt,tl& 
ia02.  Proceedings,  If  attorney  or  party  not  fbond. 
UOS.  Defecte  In  proceedings  may  be  supplied. 
ia04.  Order  appealed  from  most  be  entered.    Proeeedlngs  to  oofl»> 

pel  entry. 
1806.  Security  may  be  waived. 
180ft.  Deposit  In  lieu  of  nnderUklng. 
180T.  Undertaking  mnst  be  filed. 
laoB.  New  undertaking  to  be  given,  when  surotlet  are  1 

etc. 
180B.  Action  upon  undertaking,  when  not  to  bo  I 


1811. 
ISIS. 


^  Action  upon  undertaking,  when  not  to  bo  bnra^t. 
I.  Wh«n  appeal  stays  proceedings:  eflbct  thereoC 
;*  i^npon  penonafproperty,  when  sapomdsd  bf  avpML 
!.  umrt  may  Bmlt  amount  of  security  In  certain  mmi. 
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flao.  1313.  No  MGnrltj  necetiary,  on  appeal  b7  tbe  people,  etc 
1314.  Id.;  on  appeal  by  a  domestic  mnnlcipal  corporation. 
1319.  Papers  to  be  transmuted  to  appellate  coart. 
1316b  Interlocntoij  jodgmeDt,  or  lotermediate  order,  may  be  re- 
viewed. 

1317.  Judgment  or  order  on  appeal. 

1318.  Wben  no  appeal  Ilea  from  Judgment  of  reversal. 

1319.  Mode  of  enforcing  alBrmed  or  modified  Judgment. 

1320.  Id.;  as  to  order. 

1321.  Mode  of  cancelling  docket  of  reversed  or  modified  Judgment. 

1322.  Id.;  when  reversal,  etc.,  was  by  court  of  appeals. 
1329.  Restitution;  when  awarded. 

§1293.  Wzlti  of  error  abolished.  — The  writ  of 
error  in  a  ciyil  action  or  special  proceeding  has  been 
abolished* 

Sobetltnted  for  Go.  Proc.,|833,andthe  first  sentenoe  of  |  457.  See 
Isaacs  V.  Beth  Uamedrash  Soc,  19  N.  T.  A84;  Preeman  «.  Ogden,  40  Id. 
Itt;  Freeman  v.  Kendall.  41  Id.  MA. 

§  129^  When  party  may  appeal.  —  A  party  ag«> 
^rieyed(l)  may  appeal,  in  a  case  prescribed  in  this  chap- 
ter, except  where  the  jndgment  or  order,  of  which  he 
complains,  was  rendered  or  made  upon  hiis  defaalt.(2) 

Oo.  Proc,.  {  325,  am'd  by  adding  the  final  clause.  (1)  Sanfordv. 
Banfonl.5SN.  Y.  «7;  Gamsey  v.  Knights,  1  T.  ft  G.  2S9:  People  v. 
Lynch.  M  N.  Y.  Wl.  («)  See  Flake  e.  Van  Wagenen,  M  N.  Y.  2i:  Mil- 
ler v.  Tyler.  58  Id.  477 :  llaltby  v.  Greene,  1  Keyes,  fl48;  Pope  v.  Dins- 
more,  ft  Abb.  Pr.  429;  s.  c.  29  Barb.  367  ;  Stewart  v.  Morton.  8  Abb.  Pr. 
429.  note:  Dorr  9.  Blrge,5  How.  Pr.  323;  Townsend  v.  Masterson,  etc., 
Co.,  1ft  N.  Y.  M7;  Bennett  v.  VaaSyckel,  18  Id.  481;  Knapp  v.  Brown, 
11  Abb.  N.  8.  118. 

§  1296.  Parties  to  appeal;  how  designated.  Title  of 
cause. — The  part/  or  person  appealing  is  designated  as 
the  appellant,  and  the  adverse  party  as  the  respondent. 
After  an  appeal  is  taken  to  another  court,  the  name  of 
the  appellate  oonrt  mast  be  substituted,  for  that  of  the 
court  below,  in  the  title  of  the  action  or  special  proceed- 
ing, and  in  any  case,  the  name  of  tlie  county,  if- it  is 
mentioned,  may  be  omitted;  otherwise  the  title  shall 
not  be  changed,  in  consequence  of  the  appeal. 
Id.,  i  a».  am*d.    8ee  Wllley  v.  Shaver.  1  T.  ft  C.  328. 

g  1296.  When  a  person  entitled  to  become  a  party 
may  app^d.  —  A  person  aggrieved,  wlio  is  not  a  party, 
but  is  entitled  by  law  to  be  substituted,  in  place  of  a 
party ;  or  who  has  acquired,  since  the  making  of  the 
order,  or  tlie  rendering  of  the  judgment  appealed  from, 
ao  interest,  wliich  would  have  entitled  him  to  be  so 
aubstltnted,  if  it  had  been  previously  acquired,  may  also 
appeal,  as  prescribed  in  this  chapter,  for  an  appeal  by  a 

30 
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party.  Bat  the  appeal  cannot  be  heard,  nntil  he  bas 
been  substituted  in  place  of  the  party ;  and  if  he  unrea- 
sonably neglects  to  procure  an  order  of  substitatiQii, 
the  appeal  may  be  dismissed,  upon  motion  of  the  re- 
spondent. 
New. 

§  1297.  Appeal  when  advene  party  has  died.  — 

Where  the  adverse  party  has  died,  since  the  making  of 
the  order,  or  the  rendering  of  the  judgment  appealed 
from,  or  where  the  judgment  appealed  from  was  ren- 
dered, after  his  death,  in  a  case  prescribed  by  law,  an 
appeal  may  be  taken,  as  if  he  was  living ;  but  it  can- 
not be  heard,  until  the  heir,  devisee,  executor,  or  admin- 
istrator, as  the  case  requires,  has  been  substituted  as 
the  respondent.  In  such  a  case,  an  undertaking  re- 
quired to  perfect  the  appeal,  or  to  stay  the  execution  of 
the  judgment  or  order  appealed  from,  must  recite  the 
fact  of  the  adverse  party's  death ;  and  the  undertaking 
enures,  after  substitution,  to  the  benefit  of  the  person 
substituted. 
N«w. 

§  1298.  [Amended,  1877.]  Frooeedinga,  when  party 
dies  pending  appeal — Where  either  party  to  an  appeal 
dies,  before  the  appeal  is  heard,  or  has  heretofore  died, 
and  the  appeal  has  not  been  heard,  if  an  order,  substi- 
tuting another  person  in  his  place,  is  not  made,  within 
three  months  after  his  death,  or,  where  he  has  hereto- 
fore died,  within  three  months  after  this  section  takes 
effect,  the  court,  in  which  the  appeal  is  pending,  may, 
in  its  discretion,  make  an  order,  requiring  all  persons 
interested  in  the  decedent's  estate,  to  show  cause  before 
it,  why  the  judgment  or  order  appealed  from  should  not 
be  reversed  or  affirmed,  or  the  appeal  dismissed,  as  the 
case  requires.  The  order  must  specify  a  day,  when 
cause  is  to  be  shown,  which  must  be  not  less  than  six 
months  after  making  the  order ;  and  it  must  designate 
the  mode  of  giving  notice  to  the  persons  interested. 
Upon  the  return  day  of  the  order,  or  at  a  subsequent 
day,  appointed  by  the  court,  if  the  proper  person  has 
not  been  substituted,  the  court,  upon  proof,  by  affidavit, 
that  notice  has  been  given,  as  required  by  the  order, 
may  reverse  or  affirm  the  judgment  or  order  appealed 
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f rom»  or  dismiss  the  appeal,  or  make  sach  further  order 

in  the  premises,  as  the  case  requires. 

SulMtltate  for  Oo.  Proo. ,  part  ofj  121.  8«e  Beach  «.  Gregonr,  2  Abb. 
2Qa:  Miller «.  GuniuTHow.  IM;  Hastings  v.  UcKlnley.81d.17A;  Schn- 
chardt v.  Eemlers, 2S hi. 914;  8.  e,  1  Daly, 4M. 

§  1299.  Order  of  substitutioiL-- Where  the  appeal  is 
from  one  court  to  another,  an  application  for  an  order  of 
sabstitution,  as  prescribed  by  the  last  three  sections, 
must  be  made  to  the  appellate  court.  Where  personal 
service  of  notice  of  application  for  an  order  has  been 
made,  within  the  State,  upon  the  proper  representative 
of  the  decedent,  an  order  of  substitution  may  be  made, 
apon  the  application  of  the  surviving  party. 
New. 

§  1300.  Appeal,  how  taken.  —  An  appeal  must  be 
taken,  by  serving ,(1)  upon  the  attorney  for  the  adverse 
party,  as  prescribed  in  article  third  of  title  sixth  of 
chapter  eighth  of  this  act,  and  upon  the  cleric,  with 
whom  the  judgment  or  order  appealed  from  is  entered, 
by  filing  it  in  his  office,  a  written  notice,(2)  to  the  effect, 
that  the  appellant  appeals  from  the  judgment  or  or- 
der, or  from  a  specified  part  thereof. 

Co.  Proc,  2327,  first  aentenoe.  (1)  Morris  v.  Morange,  17  Abb.  86;  a. 
C.-26  Uow.  M7:  Ellsworth  v.  Fulton.  24  kl.  20;  Tripp  v.  De  Bow,  5  Id. 
114 people  P.  Eldrldge,  7  Id.  108;  Crittenden  v.  Adam.v-'^l'l-  310:  Gotei 
v.(3rToll,ZAUl.€3fi.  (dJPlckersglllo  Reaa,5Hnn,  120;  wu-ion  v.  AUen,a 
How.  372;  People  v.  Boylston,  17  Id.  120;  Sherman  r.  W»'IU,  14  Id.  ftZJj 
Jackson  v.  Fasiiltt,  12  Abb.  2S1 ;  s.  c.,33  Barb.  645:  Oarnsey  v.  Knight, 
1  T.  A  G.  299 ;  Barnes  v.  8toaghton,  6  Ban,  2M. 

g  1301«  When  notice  of  appeal  to  apeoify  interlooo* 
tory  Judgment,  eto. —  Where  the  appeal  is  from  a  final 
judgment,  or  from  a  final  order  in  a  special  proceeding, 
and  the  appellant  intends  to  bring  up,  for  review  there- 
upon, an  interlocutory  judgment,  or  an  intermediate 
onler.  he  must,  in  the  notice  of  appeal,  distinctly  specify 
the  interlocutory  judgment,  or  intermediate  order,  to 
be  reviewed. 

Newlnfomi.    See  H 1316  and  1817,  post. 

§  1302.  Proceedings,  If  attorney  or  party  not  found. 
—  if  the  attorney  for  the  adverse  party  is  dead  ;  or  if  lie 
has  been  removed,  and  notice  of  tne  removal  has  been 
served  upon  the  appellant's  attorney,  and  another  attor- 
ney has  not  been  substituted  in  his  place  ;  or  if,  for  any 
reason,  service  of  a  notice  of  appeal,  upon  the  proper 
ftttomey  for  the  adverse  party,  cannot,  with  due  mli- 
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gence,  be  made  within  the  State,  the  notice  of  appeal 
may  be  served  apon  the  respondent,  in  the  manner  pre- 
scribed by  law  for  serving  it  upon  an  attorney.  If  per- 
sonal service  upon  the  respondent  cannot,  with  due  dili- 
gence, be  so  made  within  the  State,  the  notice  of  appeal 
may  be  served  upon  him,  and  notice  of  the  subsequent 
proceedings  may  be  given  to  him,  as  directed  by  a  judge 
of  the  court,  in  or  to  which  the  appeal  is  taken. 
New. 

§  1303.  Defecti  in  proceeding!  may  be  rapfdisd.  ^- 

Where  the  appellant,  seasonably  and  in  good  faith, 
serves  the  notice  of  appeal,  eitiier  upon  the  clerk  or 
upon  the  adverse  party,  or  his  attorney,  but  omits, 
through  mistake,  inadvertence,  or  excusable  neglect,  to 
serve  it  upon  the  other,  or  to  do  any  other  act,  necessary 
to  perfect  the  appeal,  or  to  stay  the  execution  of  the 
judgment  or  order  appealed  from  ;  the  court,  in  or  to 
which  the  appeal  is  taken,  upon  proof,  by  affidavit,  of 
the  facts,  may,  in  its  discretion,  permit  the  omission  to 
be  supplied,  or  an  amendment  to  be  made,  upon  such 
terms  as  justice  requires. 

Go.  Proc. ,  part  of  8  337,  am*d.  People  v.  Eldridge,  7  How.  106;  OotM 
V.  OarroIl,28  id.  436;  Vr^v.  B«nnett,  16  Id.  385;  Inrln  v.  Mutr.  IS  Id. 
410:  Whitley  v.  Leeds,  2t  Id.  378;  Mills  r.  Tharabv.  11  Id.  139;  Sternhaof 
V.  Schmidt.  9  Abb.  6A ;  Bryant  v.  Bryant,  4  Abb.  N.  8.  138;  s.  c..  7  ttob. 
49;  Morris  v.  Morange,  17  Abb.  86;  ■.  c.  26  How.  247 ;  Ellsworth  o.  Ful- 
ton. 24  Id.  20. 

§  1304.  Order  appealed  from  must  be  entered.  Pro- 
ceedingpi  to  compel  entry.  —  An  appeal  cannot  be  taken 
from  an  order  made  by  a  judge,  out  of  court,  until  it  is 
entered  in  the  office  of  the  proper  clerk.(l)  Where  such 
an  order  has  not  been  so  entered,  or  the  papers,  upon 
which  it  was  founded,  have  not  been  filed  in  the  same 
clerk's  office,  the  judge  who  made  it,  or,  if  he  is  absent, 
or  unable  or  disqualified  to  act,  a  judge  of  the  court,  in 
or  to  wliich  an  appeal  therefrom  may  be  taken,  must, 
upon  the  application  of  a  party  or  other  person,  entitled 
to  take  such  an  appeal,  make  an  order,  requiring  the 
omiBsion  to  be  supplied,  within  a  specified  time  after 
service  of  a  copy  of  the  order  made  by  him.  Upon  proof, 
by  affidavit,  that  a  copy  of  the  latter  order  has  been 
served,  and  that  the  omission  has  not  been  supplied,  the 
same  judge  may  make,  upon  notice,  an  order  revoking 
and  anntuling  the  original  order.  The  provisions  of  the 
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laat  section  bat  ono  apply  to  the  service  of  an  order,  or 

a  notice,  as  prescribed  in  this  section. 

Sabstltate  for  portions  of  do.  Proe.,  f  850.  <1)  Sarom  v.  Belyea.  8 
How.  276;  Kellj  v.  Thayer, Mid.  168;  OUncb  «.  Sontb  HdoB.  B.,4T. 
40.  608;  ft.  c..2Uaa,lM. 

§  1306.  Saonxity  may  be  waived. — An  undertake 
ing*,  which  the  appellant  is  required,  by  this  chapter,  to 
g^ve,  or  any  other  act  which  he  is  so  reqnired  to  do,  for 
the  secarity  of  the  respondent,  may  be  waived  by  the 
written  consent  of  the  respondent. 

Ok  Proe..  8  384,  last  seDteneei,  am*d.    8m  Hill  v.  Burke,  83  N.  T.  111. 

§  1306.  Deposit,  in  lien  of  undertaking.  —  Where  the 
appellant  is  required,  by  thi^  chapter,  to  give  an  under- 
taking, he  may,  in  lieu  thereof,  deposit  with  the  clerk, 
with  whom  the  judgment  or  order  appealed  from  is  en- 
tered, a  sum  of  money,  equal  to  the  amount,  for  which 
the  undertaking  is  required  to  be  given.  The  deposit 
has  the  same  effect,  as  filing  the  undertaking ;  and  no- 
tice tiiat  it  has  been  made,  has  the  same  effect,  as  notice 
of  the  filing  and  service  of  a  copy  of  the  undertaking. 
The  court,  wherein  the  appeal  is  pending,  may  direct 
the  mode,  in  which  the  money  shall  be  kept  and  dis- 
posed of,  daring  the  pendency,  or  after  the  determina- 
tion o(  the  appeal. 

Id.,  pert  of}  335,  amM. 

§  1307.  XTndertaking  must  be  filed.  —  An  undertak* 
ing,  given  as  prescribed  in  this  chapter,  must  be  filed 
with  the  clerk,  with  whom  the  judgment  or  order  ap- 
pealed from  is  entered. 
Id., }  343,  first  sentence. 

§  1308.  New  nndertaking  to  be  given,  when  sure* 
tioi  are  insohrent,  eta  —  The  court,  in  which  the  ap- 
peal is  pending,  upon  satisfactory  proof,  by  affidavit, 
that  since  the  execution  of  an  undertaking,  given  as 
prescribed  in  this  chapter,  one  or  more  of  tlie  sureties 
therein  have  become  insolvent ;  or  that  his  or  their  cir- 
enmstancefl  have  become  so  precarious,  the*  there  is 
reason  to  apprehend,  that  the  undertaking  is  not  suffic- 
ient for  the  security  of  the  respondent ;  may  make  an 
order,  requiring  the  appellant  to  file  a  new  undertaking, 
and  to  serve  a  copy  tliereof ,  as  required  with  respect  to 

*Srror  In  engrowlng  tbr  **  that.**    ^         . 
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the  original  andertaking.(l)    If  the  appellant  fails  so  to 

do,  within  twenty  days  after  the  service  of  a  copy  ol 

the  order,  or  sach  farther  time  as  the  ooart  allows,  the 

appeal  mast  be  dismissed,  or  the  order  or  judgmeiit« 

from  which  the  appeal  is  talLen,  must  be  executed,  as  if 

the  original  undertaking  had  not  been  giTen.(2) 

Go.  Proc ,  part  of  {  335.  un*d.    (1 )  Bim^nun  r.  Swan,  11  Abb .  1 12 ;  WH- 
lett  V.  Stringer,  li  Uow.  310.    (2>  Genter  v.  Fields,  1  Kerea,  4  A 

%  1309.  Aotion  upon  undmrtaking,  when  not  to  be 

brought. — An  action  shall  not  be  maintained,  upon  an 
undertaking,  given  upon  an  appeal,  taken  as  prescribed 
in  title  third,  fourth  or  fifth  of  this  chapter,  uutil  ten 
days  have  expired,(l)  since  the  service,  upon  the  attor- 
ney for  the  appellant,  of  a  written  notice  of  the  entry 
of  a  judgment  or  order.affirming  the  judgment  or  order 
appealed  from,  or  dismissing  the  appeal.(2)  Where  an 
appeal  to  the  court  of  appeals,  from  that  judgment  or 
order,  is  perfected,  and  security  is  given  thereupon,  to 
stay  the  execution  of  the  judgment  or  order  appealed 
from,  an  action  shall  not  be  maintained  upon  the  un- 
dertaking, given  upon  the  preceding  appeal,  until  after 
the  final  determination  of  the  appeal  to  the  court  of 
appeals. 

Id.. part  of  1340.  amM.     (1)  Wheeler  v.  HoCal>e,6  Daly. 387.    (9> 

Bosem  cSchmersahl,  4  Hun,  623 ;  Porter  v,  Klagsbnry,  A  Id.  W7. 

§   1310.    When    appeal    stays   prooeedings:  eOeot 

thereof  — Where  an  appeal  has  been  perfectea,(l)  b» 
prescribed  in  this  chapter,  and  the  other  acts,  if  any,  re- 
quired to  be  done,  to  stay  the  execution  of  the  judg- 
ment or  order  appealed  from,  have  been  done,  the  ap- 
peal stays  all  proceedings  to  enforce  the  judgment  or 
order  appealed  from  ;  except  that  the  court  or  judge, 
from  whose  determination  the  appeal  is  taken,  may  pro- 
ceed in  any  matter,  included  in  the  action  or  special 
proceeding,  and  not  afiected  by  the  judgment  or  order 
appealed  from,  or  not  embraced  within  the  appeal ;  or 
may  cause  perishable  property  to  be  sold,  pursuant  to 
the  judgment  or  order  appealed  from  (2)  The  proceeds 
of  such  a  sale  must  be  paid,  to  abide  the  result  of  the 
appeal,  into  the  court,  from  or  in  which  the  appeal  is 
taken;  or,  if  it  was  taken  as  irescribed  in  title  fifth  of 
this  chapter,  into  the  supreme  court, 

—^••J  ??•  &?'  ■•Dtenoe,  and   |  90,  amM.    mWade  r.DeLefer, 
tt  H.  T.  S18:  ThompaoB  «.  Blanchard,  4  How.  310.    (ill  fie  Bany,  » 
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Barb.  »i  Battabone  V.  l[orrU,«  Abb.  ai3;  8irlck«r  v.  Wakeman.  13  Id. 
65;  Cook  V.  Dtckerson,  1  Doer,  879:  Bowman  v.  Tallman,  19  Abb.  84:  M 
How.  4S2 ;  2  Bob.  633 ;  3  Id.  633:  Bead  v.  PoUer,  1 1  Abb.  413.  8m  DaTll 
V.  Aiosworihs,  14  How.  346}  Ward  o.  Jamea,3  Hun.  MA\  Ireland  «. 
Nichols.  9  Abb.  N.  S.  71. 

§  1311.  Iievy  upon  penonal  property,  when  super- 
seded by  appeal  —  Where  an  appeal,  taken,  from  a 
final  judgineat,  to  the  court  of  appeals,  has  been  per- 
fected,  and  the  security,  required  to  stay  the  execution 
of  the  judgment,  has  been  given ;  or  where  the  security, 
given  upon  an  appeal,  taken  from  a  final  judgment  of 
the  supreme  court,  a  superior  city  court,  a  county  court, 
or  the  marine  court  of  the  city  of  New- York,  is  equal 
to  that  required  to  perfect  an  appeal  to  the  court  of 
appeals,  and  to  stay  the  execution  of  the  judgment ;  the 
court,  in  which  the  judgment  appealed  from  was  ren- 
dered, may,  in  its  discretion,  and  upon  such  terms  as 
justice  requires,  make  an  order,  upou  notice  to  the  re- 
spondent, and  the  sureties  in  the  undertaking,  discharg- 
ing a  levy  upon  personal  property,  made  by  virtue  of 
an  execution,  issued  upon  the  judgment  appealed  from. 
But  this  section  does  not  authorize  the  discharge  of  a 
levy,  made  by  virtue  of  a  warrant  of  attachment. 

Sew. 

§  1312.  Ooortmay  limit  amount  of  leourity  in  oer- 
tain  oases.  —  Where  an  appeal  is  taken,  as  prescribed 
in  title  second  or  fourth  of  this  chapter,  the  court,  in  or 
from  which  the  appeal  is  taken  ;  or,  where  an  appeal  is 
taken  as  preBcrii)ed  in  title  third  or  fifth  of  this  chapter, 
the  court,  to  which  the  appeal  is  taken ;  may,  in  its  dis- 
cretion, make  an  order,  upou  notice  to  the  respondent, 
dispensing  with  or  limiting  the  security,  required  to 
stay  the  execution  of  the  judgment  or  order  appealed 
irom,  afl  follows : 

1.  Where  the  appellant  is  an  executor,  administrator, 
trustee,  or  other  person  acting  in  another's  right,  the 
security  may  be  dispensed  with  or  limited^  in  the  dis- 
cretion of  the  court. 

2.  The  aggregate  sum,  in  which  one  or  more  under- 
takings are  required  to  be  given,  may  be  limited  to  not 
less  than  fifty  thousand  dollars,  where  it  would  other 
wise  exceed  that  sum. 

SubaUtota  for  part  of  Oo.  Proo.,{  a8».     Mills  «.  l*orbea.  IS  How 
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§  1313.  No  seouxity  nooeBsaxy,  on  appeal  by  th* 

people,  etc.  —  Upon  an  appeal,  taken  by  the  people  of 
the  State,  or  by  a  State  officer,  or  board  of  State  officers, 
the  Bervice  of  the  notice  of  appeal  perfects  the  appeal, 
and  stays  the  execation  of  the  judgment  or  order  ap- 
pealed from,  without  an  undertaking,  or  other  security 

Substance  of  L.  1808,  ch.  S7,  f  2,  as  amended  by  L.  1861,  ch.  388  (4  Bdm. 
dOO). 

§  1314.  [Amended,  1877.]  Id. ;  on  appeal  by  a  do- 
meftdo  munioipal  corporation.  —  Upon  an  appeal,  taken 
by  a  domestic  municipal  corporation,  the  service  of  the 
notice  of  appeal  perfects  the  appeal,  and  stays  the  ex- 
ecution of  the  judgment  or  order  appealed  from,  with- 
out an  undertaking,  or  other  security ;  except  that, 
where  an  appeal  is  taken,  as  prescribed  in  title  second, 
third  or  fourth  of  this  chapter,  the  court,  in  or  from 
which  the  appeal  is  taken,  may,  in  its  discretion,  require 
security  to  be  given.  In  that  case,  tlie  form,  nature,  and 
extent  of  the  security,  not  exceeding  that  which  is  re- 
quired in  a  like  case,  from  a  natural  person,  and  the 
time  and  manner  in  which  it  must  be  given,  must  be 
prescribed  by  the  order  of  the  court ;  and  the  mayor, 
comptroiler.'or  counsel  to  the  corporation,  may  execate, 
in  behalf  of  the  corporation,  an  undertaking,  so  required 
to  be  given. 
L.  1899,  ch.  962, 8  1  (4  Bdm.  882). 

g  1316.  Papers  to  be  transmitted  to  appellate  ooorL 
—  Where  an  appeal  is  taken  from  a  final  judgment, 
as  prescribed  in  title  second  or  third  of  this  chap- 
ter, the  appellant  must,  within  twenty  days  after  it  is 
perfected,  cause  a  certified  copy(l)  of  the  notice  of  ap- 
peal, of  the  judgment- roll,  and  of  a  case  or  notice  of 
exceptions,  if  any,  filed  after  the  entry  of  judgment,  to 
be  transmitted  to  the  appellate  court,  by  the  clerk,  upon 
whom  the  notice  of  appeal  was  served.  Where  an  ap- 
peal from  an  order,  or  a  part  of  an  order,  is  taken  as 
prescribed  in  title  second,  third,  or  fifth  of  this  cliapter, 
the  appellant  must,  within  the  same  time,  cause  a  cer- 
tified copy  of  the  notice  of  appeal,  of  the  order,  and  of 
the  papers  upon  which  the  order  was  founded,  to  be 
transmitted  to  the  appellate  court,  by  the  same  clerk. 
If  the  appellant  fails  so  to  do,  the  respondent  may 
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caase  ihofle  papers  to  be  so  transmitted ;  and  he  is  en* 

titled  to  tax  the  expense  thereof,  as  a  disbursement, 

where  he  recovers  costs.    The  clerk  of  the  appellate 

eoart  most  file. the  papers  so  transmitted ;  and,  except 

where  it  is  otherwise  specially  prescribed  by  law,  the 

i^peal  must  be  heard  upon  them. 

Gb.  Pfoc..  {  3SR,  am*d.  (DUarioff  «.  BimmIU  4  Ho  v.  lU:  Matter  of 
aoathworth,  6  Uan,  a&. 

6  1316.  IhtexlociEtorjr  Jadgment,  or  intermediate 
order,  may  be  reviewed.  —  An  appeal,  taken  from  a 
final  jadgment,  brings  np  for  review,  an  interlocutory 
'nd^ment,  or  an  intermediate  order,  which  is  specified 
n  the  notice  of  appeal,  and  necessarily  afTeots  the  final 
Jadgment ;  and  wMch  has  not  already  been  reviewed, 
upon  a  separate  appi  al  therefrom,  by  the  oonrt  or  the 
term  of  the  court,  to  which  the  appeal  from  the  final 
judgment  is  taken.  The  right  to  review  an  interlocu- 
tory jadgment,  or  an  intermediate  order,  as  prescribed 
in  this  section,  is  not  affected  by  the  expiration  of  the 
time,  within  which  a  separate  appeal  therefrom  might 
have  been  taken. 

Prodleated  on  Go.  Proo.,  1 329. 

g  1317.  Jadgment  or  order  on  appeal.  —  Upon  an 
appeal  from  a  judgment  or  an  order,  the  court,  or  the 
general  term,  to  which  the  appeal  is  taken,  may  reverse 
or  affirm,  wholly  or  partly,  or  may  modify ,(1)  the  jadg- 
ment or  order  appealed  from,  and  each  interlocutory 
jadgment  or  intermediate  order,  which  it  is  authorized 
to  review,  as  specified  in  the  notice  of  appeal,  and  as  to 
any  or  all  of  the  parties, (2)  and  it  may,  if  necessary  or 
proper,  grant  a  new  trial  or  hearing. (8)  A  judgment, 
affirming  wholly  or  partly  a  judgment,  from  which  an 
appeal  has  been  taken,  shall  not,  expressly  and  in  terms^ 
award  to  the  respondent,  a  sum  of  money,  or  other  re- 
lief, which  was  awarded  to  him  by  the  judgment  so 
affirmed.  (4) 

SeoOo.  Proc  J  330.  (1)  Znng  v.  Howland,  5  Daly.  136;  Hayden  v. 
VlorenoeS.  H.  Co.,  54  N.  Y.  221 ;  OuflT  v.  Dorland.57  td.  560;  Wobten- 
]u>tme  V.  W.  F.  H.  Oo.,  64  Id.  272:  Marphy  «.  Spauldlng.  46  Id.  556: 
•ad  fee  Whttebead  o.  Kennedy,  15  Alb.  L.  J.  470:  Bennett  v.  Lake,  47 
H.  T.  93.  CJ)  UubbeU  v.  Meigs,  50  N.  Y.  460 :  Van  Slyclc  v. Snell.  6  Laos. 
tn;  HabbcU  v.  Alden,  4  Id.  214;  Kelaey  v.  Western,  2  N.  Y.  500:  Dutch 
BeTdCh.  of  Gan^oharte  v.  Wood,  8  Bai-b.  421;  Bedell  v.  Com.  Mutual 
hu.  Oo..S  Bo«w.  14S:  Chouteau  v.  Suydam.  21  N.  Y.  145;  Boyd  v.  Foot, 
SBoaw.  11;  Ortfflnv.  Marqnardt,  17  N.  Y.  88;  Edmonstonv.  McI«oad 
If  Id.  513;  Qlrard  «.  Beaoli,  4  E.  D.  Smith.  27 ;  10  Uow.  369.    (8)  Ualsay 
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«.  Flint,  15  Abb.  368.  (4)  Kno  «.  Crooke,  «  How.  460;  DeAvred*  «. 
Uantel,  1  Abb.  130:  Halscyr.  riint.lA  Id.  368;  Bcerar.  Hendrlckson,  • 
Bob.  AS;  s.  C..45  N.  Y.  665;  Beardsley  Scythe Oo.  v.  router,  36  Id.  Ml. 

^1318.  When  no  appeal  lies  from  Judgment  of  re« 
venaL — Where  a  judgment,  from  which  an  appeal  ia 
taken,  is  reversed  upon  the  appeal »  and  a  new  trial  ii 
granted,  an  appeal  cannot  be  taken  from  the  judgment 
of  reversal ;  but  upon  an  appeal  from  the  order  grant* 
ing  a  new  trial,  taken,  as  prescribed  by  law,  the  judg- 
ment of  reversal  must  also  be  reviewed. 

New.  See  Caugheyv.  Smith,  47  N.  Y.  344;  Meblv.  Youderwnlbeka 
46  Id.  A39. 

§1319.  Mode  of  enforcing  affixmed  or  modified 
Judgment.  —  Where  a  judgment,  from  which  an  appeal 
has  been  taken,  from  one  court  to  another,  is  wlioUy  or 
partly  affirmed,  or  is  modified,  upon  the  appeal,  it  must 
be  eD  forced,  by  the  court  in  which  it  was  rendered,  to 
the  extent  permitted  by  the  determiuation  of  the  ap- 
pellate court,  as  if  the  appeal  therefrom  had  not  been 
taken. 
New.    See  the  note  to  }  1323,  post. 

§  1320.  Id.  J  as  to  order.  —  Where  a  final  order,  from 
which  an  appeal  lias  been  taken,  from  one  court  to  an- 
other, as  prescribed  in  title  fifth  of  this  chapter,  is 
wholly  or  partly  affirmed,  or  is  modified,  upon  the  ap- 
peal, the  appellate  court  may  enforce  its  order,  or  may 
direct  the  proceedings  to  be  remitted,  for  that  purposei 
to  the  court  below,  or  to  the  judge  who  made  the  order 
appealed  from. 
New.    See  the  note  to  11323,  poet. 

§  1321.*  Mode  of  cancelling  docket  of  reversed  or 
modified  Judgment.  —  Where  a  final  judgment  for  a 
sum  of  money,  or  directlne  the  payment  of  a  Rum  of  money, 
has  been  reversed,  op  has  been  affirmed  as  to  part  onlv  of  tw 
sum,  ui3on  an  api^eal,  taken  as  pi-escribed  in  title  tliinl  or  fourth 
of  this  chai)rer;  and  an  appeal  to  the  court  of  appeaN  is  not 
taken  and  i^rfected,  and  the  security  requlredtostay  ejfecutkm 
is  not  j^iven,  within  ten  days  after  the  entry  of  the  Judgment 
upon  the  api)eal,  iii  the  clerk's  office  where  the  judgment  ap- 
pealed from  is  enteral,  the  clerk  must  make  a  minnt*»  of  the 
reversal  of  the  jndi?raent,  or  of  the  amount  to  which  It  has  been 
reduced,  upon  his  (hniket-book.  in  pnch  place,  irhere  the  jitog" 
ment  is  docketed.  A  transcript  of  t  he  docket,  as  thus  corrected, 
mu^t  be  furnished  by  him,  and  may  be  filed  in  any  county  tiers  • 
offlcG,  where  the  orifftnal  Judjonent  is  docketed,  as  prescribed  oy 
law,  with  respect  to  the  original  docket;  and  thefeupon  tJM 
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ooantr  clerk  must  correct  his  docket  accordingly.  The  lien 
of  a  judgment,  the  docket  of  which  is  not  corrected,  as  pre- 
scribed in  this  section,  remains  unaffected  by  the  reversal  or 
modification  thereof,  until  the  decision  of  the  court  of  appeals, 
upon  an  appeal  from  the  Judgment  reversing  or  modifying  the 
same,  or  the  expiration  of  the  time  to  take  such  an  appeal 

New.     See  the  note  to  the  next  section. 

^  1322.  Id. ;  when  reversal,  etc.,  was  by  court  ol 
appeals. — Where  a  final  judgement  for  a  sum  of  money, 
or  directing  the  payment  of  a  sum  of  money,  has  been  reversed, 
or  affirmed  as  to  part  only  of  the  sum,  upon  an  apix* al  to  the 
court  of  appeals,  the  docket  may  be  corrected,  as  prescribed  in 
the  last  section,  at  any  time  after  the  remittlture  has  been 
filed  in  the  court  below. 

New. 

§  1323.  f  Amended,  1877,  1880.]  RestituUon;  when 
awarded.  — Where  a  final  judpjment  or  order  I3  reversed 
or  modified,  upon  appeal,  the  appellate  court,  or  the  general 
term  of  the  same  court,  as  the  case  may  be,  may  make  or  com- 
pel restitution  of  property  or  of  a  right,  lost  bv  means  of 
the  erroneous  judgment  or  order  ;  but  not  so  as  to  affect  the 
title  of  a  purchaser,  in  good  faith  and  for  value.  AVliere  prop- 
erty has  been  sold,  the  court  may  compel  the  value,  or  the  pur- 
chase price,  to  be  restored,  or  depoftiied  to  abide  the  event  of 
the  action,  as  justice  requires.  (1)  When  the  appeal  is  from  a 
judgment  in  favor  of  the  owner  of  real  estate,  in  an  action  to 
compel  the  specific  performance  of  a  contract  for  the  sale 
thereof,  such  owner  siiall  have  the  same  right  to  sell  or  dispose 
of  the  same  as  though  no  api)eal  had  been  taken;  unless  the  ap- 
pellant shall  file  with  the  cUmIc  of  the  court  a  written  undertak- 
ing in  a  Kum  fixed  bv  the  court,  or  a  judge  thereof,  uiK>n  a  notice 
to  the  respondent  of  at  least  ten  days,  and  to  be  approved  by 
such  court  or  judge,  to  the  effect  that  the  iffjijellant  wilL  in  case 
the  judgment  ap)>ealed  from  shall  be  affirmed,  i>ay  to  such  owner 
such  damages  as  he  may  suffer  by  reason  of  such  aj^peal,  not  ex- 
ceeding the  amount  of  the  penalty  in  such  undertaking.  Such 
undertaking  mav  be  filed  at  any  time  during  the  appeal,  but  any 
sale  of  Bucn  real  estate  or  contract  to  sell  the  same  in  goo<l  faith 
and  for  a  valuable  consideration,  after  wild  judgment  and  before 
the  fiUng  of  such  undertaking,  shall  be  as  valid  as  if  such  under- 
taking had  not  been  filed.  In  case  such  undertaking  shall  not 
be  fUed,  the  respondent  shall  be  entitled,  at  any  time  uurin^  such 
appeal,  to  an  order  discharging  of  record  any  notice  or  pen- 
dency of  action  filed  In  the  action,  and  also  cancelling  and  dis- 
d^arglng  of  record  said  contract,  in  case  the  same  has  been  re- 
corded. 

Sub«tlttite  for  Co.  Proc,  part  of  J  330.  Marvin  r.  Brewster  Iron  Co., 
66  N.  Y.  671 :  Cosier  v.  lVtcr.«.  7  Rob.  S-'T, ;  Kstua  v.  Baldwin,  9  Ifow.  80 ; 
Sheridan  V.  Mann.5icl.2ril:  Brltton  r.  Phillips},  24  id.  Ill;  \Vhltbock  v. 
Patterson,  22  Barb.  M;  SufTonl  r.  Stevens,  2  Wond.  164  ;  Younjf  r.  Brush, 
18  Abb.  171.  (1)  Mar\in  v.  Brewster  Iron  Mlnhig  Co.,M  N.  Y.  671  j 
0*Oara  v.  Kearney,  77  N.  Y.  423. 
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TITLE  IL 
Appeal  to  ths  oattrt  of  appeals, 

Bm.  ism.  What  appeals  majr  be  iMken. 
1325.  LlmlUUon  of  time  to  appeal. 
1820.  Security  to  perfect  appeal. 

1327.  Security  to  stay  execution  oo  jadgment,  etc ,  ft»r  moaer. 
1324.  Id. ;  ou  juilKment,  etc. ,  for  d«*ltTery  of  property. 

1329.  Id.;  ou  Judgment  for  a  chattel. 

1330.  Id.;  on  Judgment,  et«.,  directing  conve/anoe. 

1331.  Id.;  onjudgment,  etc..  (br  possession  of  real  property. 

1332.  Cunstruction  of  the  last  Ave  sections. 
1.333.  The  IsAt  six  sections  qualified. 

1334.  Undertukiugs  may  be  in  one  instrument;  fbrm,  and  mrrtfcm 

thereof. 

1335.  Bxceptlonto  sureties;  Justlflcatlon. 

U36.  Appeal  n-om  flnal  Judgment  tendered  after  affirmance  of  In- 
terlocutory Judgment,  or  denial  of  motion  for  new  trial. 

1337.  What  questions  are  brought  up  for  review. 

1338.  When  questions  of  fact  to  be  reviewed. 

1839.  When  a  case  to  be  prepared,  etc.,  for  the  appeal. 

g  1324.  What  appeals  may  be  taken.  —  An  appeal 
may  be  taken  to  the  court  of  appeals,  in  a  case  where 
that  court  has  jurisdiction,  as  prescribed  in  sections  190 
and  101  of  this  act. 
Go.  Proc,  1 883, nrst  sentence. 

§  1326.  [Amended,  1877.]  UmiUtion  of  time  to  ap- 
peaL  —  An  appeal  to  the  court  of  appeals,  from  a  final 
judgment,  must  be  taken,  within  one  year  after  final 
judgment  is  entered,  upon  the  determination  of  the  gen- 
eral term  of  the  court  beJow,  and  the  judgment- roll 
filed.(l)  An  appeal  to  the  court  of  appealH,  from  nn 
order,  must  be  taken  within  sixty  days  after  service, 
upon  the  attorney  for  the  appellant,  of  a  copy  of  the 
order  appealed  from,  and  a  written  notice  of  the  entry 
thereof.(2) 

Substitute  for  Co.  Proc.t  331.  McHahon  v.  Harrison,  A  How.  360: 
BIydenburgh  r.  Cotheal,  id.  200;  Jones  v.  Porter,  e  Id.  2!<6:  Bank  of 
Geneva  v.  Hotchklsg,  6  Id.  478;  Punly  v.  Pcter«,  15  Abb.  160:  Peet  r. 
Cowenhoven,  14  Id.  66;  gherwood  r.  Pratt.  II  Abb.  N.  S.  Ub.  (1)  Klnff 
V.  Piatt.  3  Abb.  N.  8.  174;  s.  c.,34  How.  26;  Thurber  v.  Chambers, M 
K.  T.  29:  Hubbard  v.Copcutt,  9  Abb.  N.  3.  2S9:  Carobloso.  Butierflekl, 
15  Id.  107 ;  CatUn  v.  Grlssler,  57  N.  Y.  363.  (2)  Hatter  of  N.  T.  0.,  eta, 
R.  R.  Go., 60  N.  Y.  112;  Cushman  v.  Brundrett. 50id.  296. 

§  1326.  Becnrity  to  perfect  appeaL  —  To  render 
a  notice  of  appeal,  to  the  court  of  appeals,  effectual,  for 
any  purpose,  except  in  a  case  where  it  is  specially  pre- 
scribed by  law,  that  security  is  not  necessaiy,  to  perfect 
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the  appeal,  the  appellant  mast  give  a  written  under- 
taking, to  the  effect,  that  he  will  pay  all  costs  and  dam- 
ages, which  may  he  awarded  against  him  on  the  appeal, 
not  exceeding  five  hundred  dollar8.(l)  The  appeal  is 
perfected,  wnen  such  an  undertaking  is  given  and  a 
oop7  thereof,  with  notice  of  the  filing  thereof,  is  served, 
80  prescril>ed  in  this  title. 

0».  Proc,  ]Mrt  of  1 384,  ani*d.  (1)  Post «.  Doreinas,60  N.  T.  971 :  Kel- 
Mr  V.  CimpbeU,a8  Barb.  238;  ■.  c.,  H  Abb.  308;  Griswold  v.  Fowler.  16 
l<L  aM;  Oanlnerv.  Barney,  S4  How.  4«7;  Robinson  v  Plimpton,  2S  N. 
T.  484;  Smith  v.  LrnfiB^i  Id.  M9:  Scbermerhorn  v.  Anderson,  1  til.  430; 
Wllaon  V.  Allen,  8  How.  309;  DooIItUe  v.  DlnlnnjiJl  N.  T.  390:  Re  8b- 
tabrooka,  8  Gow.  27;  Blood  «.  Wilder,  8 How.  448;  Thompson  «.  Btancta- 
aTd,8  N.  Y.  338:  Colthe  v.  Crane.  I  Barb.  Gh.  at;  Newton  «.  Harris,  A 
Barb.  3n8:  Hoppock  v.  Cottrell,  13  How.  481;  Drammond  v.  Huason,  14 
N.  7.  80;  Poppenbnsen  v.  Seeley,  3  Kevea,  IM:  Parsons  v.  Travis,! 
Baer,  88»:  5  Id.  880;  Tiers  v.  Camahan.l  Abb.  89;  Tord  v.  David,  Id. 
188;  Lancley  V.  Warner,  1  N.  T.  808;  Seacord  «.  Morgan,  4  Trans.  App. 
119 :  17  ifow.  3M:  and  38  Id.  487. 

g  1327.  Seoozity  to  stay  ezecution  on  judgment, 
eta,  for  money.  —  If  the  appeal  is  taken  from  a  judg- 
ment for  a  sum  of  money,  or  from  a  judgment  or  order, 
directing  the  payment  of  a  sum  of  monej,  it  does  not 
stay  the  execution  of  the  judgment  or  order,  until  the 
appellant  gives  a  written  undertaking,  to  the  effect,  that 
if  the  judgment  or  order  appealed  from,  or  any  part 
thereof,  is  affirmed,  or  the  appeal  is  dismissed,  he  will 
pay  the  sum,  recovered  or  directed  to  be  paid,  by  the 
judgment  or  order,  or  the  part  thereof,  as  to  which  it  \a 
affirmed.  But  where  the  judgment  or  order  directs  the 
payment  of  money  in  fixed  instalments,  the  undertak- 
ing must  be  to  the  effect,  that  the  appellant  will  pay 
each  instalment,  which  becomes  payable,  pending  the 
appeal,  or  the  part  thereof  as  to  which  the  j  udgment  or 
order  is  affirmed,  not  exceeding  a  sum  specified  in  the 
undertaking,  which  must  be  fixed  by  a  judge  of  the 
oourt  below.  The  court  below  may,  at  any  time  after- 
wards, upon  satisfactory  proof,  by  affidavit,  that  the  sum 
90  fixed  is  insufficient  in  amount,  make  an  order,  requir- 
ing the  appellant  to  give  a  further  undertaking,  to  the 
«ame  effect,  in  a  sum  and  within  a  time,  specified  in  the 
order.  A  failure  to  comply  with  such  an  order  has  the 
same  effect,  as  if  no  undertaking  had  been  given,  as  pre- 
toribed  in  this  section. 

Id..  1 338.  first  aentenoe,  amM.  If.  T.  0.  Ins.  Oo.  «.  Saflbrd,  10  How. 
144 :  Britton  v.  PhllUps,  34  Id.  Ill;  Curtis  v.  LeavlttCl  Abb.  974;  M 
Bow.  481;  Parfltt  v.  Warner.  18  Abb.  471;  Btemhaas  v.  Sohialdt.  I 
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Abb.  66;  TSenv.  Carnahan,  2  Id.  69;  MoMahon  9.  Allen,  22  Uow.  199^ 
Valtonv.  Nat.  Loan  Fund.  19  Id.  SIS:  Horner  o.  t jmao,  4  Kej'es.  237 ; 
Shaakland  v.  Hamilton,  1  N.  Y.  Sop.  Ot.  (T.  A  C.)  239. 

§  1328.  Id.;  on  Judgment,  etc.,  for  delivery  of  prop- 
erty. —  If  the  appeal  is  taken  from  a  jadgment  or  order, 
directing  the  asBignment  or  delivery  of  a  docament,  or 
of  personal  property,  it  does  not  stay  tlie  execution  of 
the  jadgment  or  order,  until  the  thing"  directed  to  be  as- 
signed or  delivered,  is  brought  into  the  court  below,  or 
placed  in  the  custody  of  an  officer  or  receiver,  designated 
by  that  court ;  or  the  appellant  gives  a  written  under- 
tailing  as  prescribed  in  the  next  section. 
Co.  Proc. ,  part  of  1 336,  am'd.    Klllott  r.  Bucklaud,  37  How.  71. 

§  1329.  Id.|-  on  judgment  for  a  chattel.  —  If  the  ap- 
peal  is  taken  from  a  judgment  for  the  recovery  of  a 
chattel,  it  does  not  stay  the  execution  of  the  judgment^ 
until  the  appellant  gives  a  written  undertaking,  in  a 
sum  fixed  by  the  court  below,  or  a  judge  thereof  j  to  the 
effect,  that  the  appellant  will  obey  the  direction  of  the 
appellate  court,  upon  the  appeal. 
Id. 

§  1330.  Id.  J  on  Judgment,  etc.,  directing  convey* 
ance.  —  If  the  appeal  is  taken  from  a  judgment  or  order, 
directing  the  execution  of  a  conveyance,  or  other  instru- 
ment, it  does  not  stay  the  execution  of  the  judgment  or 
order,  until  the  instrument  is  executed,  and  deposited 
with  the  clerk,  with  whom  the  judgment  or  order  is  en- 
tered, to  abide  the  direction  of  the  appellate  court. 

Id.,  I  337,  extended  to  an  appeal  fVom  an  order.  Worlne  v.  Ajtml 
12  Abb.  112;  Worrall  v.  Munn,  17  N.  Y.  475 

§  1331.  [Amended,  1879.]  Security  to  stay  execcK 
tion  on  Judgments  for  possession  of  real  property.  -  - 
If  the  apy)eal  is  taken  from  a  ju(lp:m#*nt,  which  «*ntit]es  the 
respondent  to  the  immediate  possoaaion  of  real  property,  or 
from  a  jud^^meiit  or  ortler,  directing  tlit?  sale  or  the  deliveiy  of 
possession  of  real  property,  il  do  -s  not  stay  the  exfcutioii  of 
tht*  judgment  or  ordor.  until  the  appellant  eives  a  written  un- 
dertaking, to  the  effect  that  hn  will  not,  while  in  pOHnesmoD  of 
the  property,  commit,  or  sufTer  to  be  committed,  any  waste 
then*on ;  and  that,  if  the  iudgramit  or  order  is  affirmed,  or  the 
ap|)cal  is  dismissed,  he  will  pay  thrt  value  of  the  use  aiid  occu. 
pation  of  the  property,  or  the  part  thereof,  a«  to  which  t  he 
judgment  or  order  is  afHrmed,  from  the  lime  of  taking  tbe 
apiHvil,  until  the  delivery  of  the  possession  thei-eof.  pursuant  to 
the  judgment  or  order,  not  exceeding  a  specified  sum,  fixed  by 
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a  judge  of  the  court  below.  But  if  the  judgment  directs  a 
foreclosure  and  sale  of  real  property  mortgaged,  an  undertak- 
ing  is  sufficient  to  stay  the  execution  of  tne  Judgment,  which 
is  to  the  effect  that  if  the  judgment  is  affirmed,  or  the  npi)eal 
is  dismissed,  the  appellant  will  pay  any  deficiency  which  may 
occur  upon  the  sale,  in  discharging  the  sum  to  pay  which  the 
sale  is  (firected,  with  interest,  and  the  costH,  and  ail  expenses 
chargeable  against  the  proceeds  of  the  sale,  not  exceeding  a 
specified  sum,  fixed  by  a  judge  of  the  court  below. 

Oo.  Proc.,  (838.  Watt  v.  Watt,  1ft  Abb.  367,  note ;  Fireman's  Ins.  Co. 
of  Albany  v.  Bay.a  OodeB.  3; 

§  1332.  Oonstmction  of  the  last  five  sections. — 
Wnere  the  judgment  or  order,  from  which  an  appeal  is 
taken  to  the  court  of  appeals,  affirms  a  judgment  or  or- 
der, to  the  effect  specified  in  either  of  the  last  five  sec- 
tions, the  undertaking  mast  be  the  same,  as  if  the  judg- 
ment or  order,  from  which  the  appeal  is  so  taken,  was 
to  the  same  effect,  as  the  judgment  or  order  so  affirmed. 
New.    See  Hinckley  v.  Kreltz.  W  N.  T.  MS. 

g  1333.  The  last  six  sections  qualified. -— The  last 
six  sections  do  not  extend  to  a  case,  where  it  is  specially 
prescribed  by  law,  that  an  appeal  may  be  taken,  or  the 
execution  of  a  jndgment  or  order  appealed  from  may 
be  stayed,  without  security,  or  where  the  security  to  be 
giren,  for  either  purpose,  is  specially  regulated  by  law. 

Kew. 

^  1334.  [Amended,  1879.]  Undertaking  may  be 
in  one  instrument ;  form  and  service  thereof.  —  Where 
two  or  more  undertakings  are  required  to  be  given  as 
prescribed  in  this  title  they  may  be  contained  in  the 
same  instrument,  or  in  different  instruments  at  the 
option  of  the  appellant.  Each  undertaking  given  as 
prescribed  in  this  title  must  be  executed  by  at  least 
two  sureties,  and  must  specify  the  residence  of  each 
surety  therein.  A  copy  thereof,  witli  a  notice  showing 
where  it  is  filed,  must  he  served  on  the  attorney  for 
the  adverse  party  with  the  notice  of  appeal  or  before 
the  expiration  of  the  time  of  appeal. 

Co.  Proc.  1 310,  amM.  N.  Y.  C.  Ins.  Go.  v.  Saflbrd,  K)  How.  8i4 :  Ooah 
nan  v.  Martlnea.  IS  Id.  «03;  Smith  v.  Heermanoe,  18  Id.  261 ;  MlUs  v. 
Thnrsbr.  11  Id.  129. 

§  1335.  Bxoeption  to  sureties}  Justification. —  The 
attorney  for  tlie  respondent  may,  within  ten  days  after 
■eiTioe  of  a  copy  of  the  undertaking,  with  notice  of  the 
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filing  thereof,  serve  upon  the  attorney  for  the  appellant, 
a  written  notice,  that  he  excepts  to  the  sutficiencj  of 
the  8uretie8.(l)  Within  ten  days  thereafter,  the  sure- 
ties, or  other  sureties  in  a  new  undertaking,  to  the  same 
efiect,  must  justify,  before  a  judge  of  the  court  below, 
or  a  county  J udge.(2)  At  least  five  days'  notice  of  the 
justification  must  be  given  ;(8)  in  every  other  respect,  the 
provisions  of  sections  578,  579  and  580  of  this  act  apply 
to  the  justification.  If  the  judge  finds  the  sureties  suffi- 
cient, he  must  indorse  his  allowance  of  them,  upon  the 
undertaking,  or  a  copy  thereof ;  and  a  notice  of  the  al- 
lowance must  be  served  upon  the  attorney  for  the  ex* 
ceptaut.  The  effect  of  a  failure  so  to  justify,  and  to 
procure  an  allowance,  is  the  same,  as  if  the  undertake 
ing  had  not  been  given. 

Co.  Proc.,|341,ara*d.  Ooptlllv.  Decker,  4  Han.  626.  (1)  Webster  «. 
Stephens.  8  Abb.  227:  5  Duer.eW;  Ballard  v.  Ballard,  18  N.  Y.  491.  (9) 
Kelsey  e.  Campbell,  38  Burl>.  238:8.  c,  14  Abb.  368 :  Chamberlalo  «. 
Dempsey.  13  Id.  421 ;  22  Uow.  396;  HUl  v.  Burke,  62  N.  t.  111.  (3)  Bras- 
ler  V,  Brooks,  &  Uow.  7i. 

g  1336.  Appeal  from  final  Judgment  rendered  after 
aflSrmance  of  interlocutory  Judgment,  or  denial  of  mo* 
tion  for  new  triaL —  Where  final  judgment  is  rendered 
in  the  court  below,  after  the  affirmance,  upon  an  appeal 
to  the  general  term  of  that  court,  of  an  interlocutory 
judgment;  or  after  the  refusal,  by  the  general  term,  of 
a  new  trial,  either  upon  an  application,  made,  in  the  first 
Instance,  at  tlie  general  term,  or  upon  an  appeal  from 
an  order  of  the  special  term,  or  of  the  judge  before 
whom  the  issues,  or  questions  of  fact,  were  tried  by  a 
jury  ;  the  party  aggrieved  may  appeal  directly  from  the 
final  judgment  to  the  court  of  appeals,  notwithstanding 
that  it  was  rendei'ed  at  a  special  term,  or  at  a  trial  term, 
or  pursuant  to  the  directions,  contained  in  a  referee's 
report.  But  such  an  appeal  brings  up,  for  review,  only 
the  determination  of  the  general  term,  affirming  the 
interlocutory  judgment,  or  refusing  the  new  trial. 

See  1 13M,  post. 

g  1337.  What  questions  are  brought  up  for  review. 

—  An  appeal  to  the  court  of  appeals  from  a  final  judg- 
ment, or  from  an  order, granting  or  refusing  a  new  trial 
in  an  action,  or  from  a  final  order  affecting  a  substantial 
right,  made,  either  in  a  special  proceeding,  or  upon  a 
•ummary  application  after  judgment  in  an  action,  brings 
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up  for  review,  in  that  court,  every  questioa,  affecting  a 
eabstantial  right,  and  not  resting  in  discretion,  which 
was  determined  by  the  general  term  of  tlie  court  below, 
in  rendering  the  judgment  or  making  the  order,  from 
which  the  appeal  is  taken ;  except  that  a  question  of 
fact  arising  upon  conflicting  evidence,  cannot  be  de- 
termined upon  such  an  appeal,  unless  where  speciul 
provision  for  ilie  deiermination  tliereof  ia  made  by  luw. 
New  In  rorm. 

§   1338.  When  questions  of  fact  to  be  reviewed.  — 

Upon  an  appeal  to  the  court  of  api)eals  from  a  judg- 
ment, reversing  a  judgment  entered  upon  a  referee's 
report,  or  a  decision  of  the  court,  upon  a  trial  without 
a  jury  ;  or  from  an  order  granting  a  new  trial,  uj>on 
such  a  reversal  ;  it  must  be  presumed,  that  the  judg- 
ment was  not  reversed,  or  the  new  trial  granted,  upon 
a  question  of  fact,  unh^ss  the  contrary  clearly  appears, 
in  the  lx>dy  of  the  judgment  or  order  appealed  from. 
In  that  case,  the  court  of  ap])eals  must  review  the  de- 
termination of  tlie  general  term  of  the  court  below, 
upon  tlie  questions  of  fact,  as  well  as  the  quehtious  of 
law. 

Co.  Pruc.  parts  of  J2  2i)S  an«l  272.  WlIli.uiiH  v.  IIpriKJti.S  Koyos,99; 
B.  c.,:J3  Flow.  2i:i:  Knst  Rlv^r  Bk  v.  K.-miniv,  4  Khv.s.  lT.*;  (IiLmiiuu  p. 
Sec-Oil  i  Avts  B.  R.  ek).,;!-*  N.  Y.  2i,t2;  <>  Tniiis.  App.  IH':  V.m  iJiarTuiu 
r.  B'.iiv.iv  n'k..'.  M.  l.UJ:  ro'.k-llf.  Lo!il'i;,2  i  l.  .■/■'.:  .Mnv,,  r,  Liv-r- 
pool  Ins*.  l.o..;i'»N.  Y.  W>4:  H.iLlwtn  r.  Win  D.-as.-ii.:;;  1-1.  i-l ;  Slilbi'-y  p. 
Aiiizl*',  \'i.  i'>^'\ :  Wrltfhtf.  Hunter.  4»i  |.|.  4<ty:  S.-iinU  r.  Cio..!;*'.  Li.  /x-i : 
Dicksofk  r.  IlriM'lwav,  47  M.  r»(i7 :  Downiiu'  i\  K'ily,  \--<h\.  i.'.-'r,  \  i-ruiih  t-a 
r.  PalniHr. -'>2  i-1.  471;  Phut  *•.  Piatt.  .VMM.  r-.j|-,:  T.-vlor  r.  <;u'-.f,  iil.  i'>2; 
UiiK'-rp.  Ko.-iy-s.-cuu.l  .St.  U.  U.,  Jl  II.  r.C  ;  TlioiMt..;,  ,;.  \ut.ii-  1th.  .V> 
Id.  fiiW;  Wallace  v.  Drew, 54  Id.  (',78;  Slu-hlon  v,  ShoMon,.'il  Id.  :v>4. 

^  1339.  When  a  case  to  be  prepared,  etc.,  for  the 
appeal.  —  Wliere  anapp4'al  to  the  court  of  tippcsils,  fi-oni 
a  judgment,  rendered  at  a  geiuMiil  term  of  t!ie  court  bf- 
..  jw,  upon  a  verdict,  subject  to  the  opini'ni  of  the  court, 
haij  been  perfected,  a  ca.-^e,  coiituiiiiug  ji  concise  state- 
ment of  the  facts,(l)  of  the  (juestions  of  law  arising 
thereupon,  and  of  tlie  deterniination  of  thohc  (jueMions 
by  tlie  geuenil  tei'm,(v;)  must  be  piepared  nnd  settled, 
by  or  under  the  direction  of  the  court  below,  and  an- 
nexed to  tlie  judgment  roll. (;i)  An  exception  is  not 
necessary,  to  enable  the  court  of  appeals  to  review  the 
determination  of  a  question  of  law,  arising  upon  the 
verdict,  A  certified  copy  of  tlie  ca^e  must  be  truns- 
mitted  to  the  court  of  appeals,  instead  of  the  case,  upon 
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which  the  judgment  of  the  court  below  was  reudered. 
The  court  below,  or  a  judge  thereof,  may  extend  the 
time,  limited  by  law,  within  which  the  papers  must  be 
transmitted  to  the  court  of  appeals,  for  the  purpose  of 
enabling  the  appellant  to  procure  the  case  to  be  pre- 
pared or  settled. 

Go.  Proc. ,  part  of  8  833,  and  part  of  {  26A.  Jaycox  v.  Oameron,  49  X.  T- 
645.  <1)  Purchase  V.  MattlBon,  15  Abb.  402;  2D  N.  T.  211:  Br«ir«r  «. 
Orser,  2  Bosw.  965.  (3)  Smith  v.  Grant,  17  How.  881.  (3)  Belnin«iter 
V.  Skldmore,M  M.  T.  061. 


TITLE   IIL 
Appeal  to  ths  supreme  court  flrom  an  inferior  court. 


Brno.  1810.  Appeal  (Vomlndjcment. 

1341.  Lfmttatlonortlroe;  security. 

1342.  Appeal  from  order. 

1348.  Llmlution  of  time  and  stay  of  proceedlniri. 

1344.  Appeal,  where  and  how  heard. 

1345.  Jnagment  or  order,  where  entered. 

g  1340.  Appeal  from  judgment — An  appeal  may  be 
taken,  to  the  supreme  court,  from  a  final  judgment,  ren- 
dered by  a  county  court,  or  by  any  other  court  of  rec- 
ord, possessing  original  jurisdiction,  where  an  appeal 
therefrom  to  a  court,  other  than  the  supreme  court,  is 
not  expressly  given  by  statute. 

Id.,  I  344,  first  sentence,  am*d.  Beatty  v.  Myers,  0  T.  AC.  456; 
Hacker  V.  FerrlU.  66  Barb.  559:  Carpenter  r.  Green,  4  llun.  416:  Qninn 
V.  Weed.  5  id.  350;  Osborn  v.  Nelson,  59  Barb.  375;  Ross  r.  04>lby,  S 
Hun,  546;  Thurber  v.  Townsend,  32  N.  Y.  517;  Lynch  v.  McBeth,  7 
How.  113:  Dorr  v.  Blrge,  5  id.  323:  6  Barb.  351 ;  Moore  v.  Wood,  19  How. 
405:  Stiydam  p.  Grand  Street  R.  R.  Cu.,  17  Abb.  304:  Von  Latham  m. 
Rowan,  Id.  238;  Carter  v.  Werner,  27  How.  385:  Monroe  «.  Moni-o<L  Id. 
208;  Whitney  V.  Wells.  28  id.  ISO:  Simmons  v.  Sherman,  30  Id.  4;  llaiu- 
niond  r.  Carpenter,  29  id.  43;  Boughton  r.  Mitchell,  id.  68;  19  AM». 
163:  Dixon  V.  Bucic,  42  Barb.  70 ;  Taylor  v.  Scovilie,  64  Id.  34;  CroUDM 
V.  Whipple,  34  How.  338. 

§  1341.  [Amended,  1877.]  LimiUtion  of  time;  se- 
curity.—  An  appeal,  authorized  by  the  last  section, 
must  be  taken  within  sixty  days  after  service,  upon  the 
attorney  for  the  appellant,  of  a  copy  of  the  judgment, 
and  notice  of  the  entry  thereof.  Upon  such  an  appeal, 
security  must  be  given,  to  perfect  the  appeal,  or  to  staj 
the  execution  of  the  judgment,  and  the  sureties  may  Im 
excepted  to,  and  must  justify,  as  upon  an  appeal  to  tlie 
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'oourt  of  appeals,  from  a  judgment  of  the  same  amount, 

or  to  the  same  effect. 

Co.  Proc. ,  I  Mft,  end  iMirt  of  1 831,  m  «nM  by  L.  1876.  cb.  481.  |  U.  8m 
Jones  V.  Decker,  14  AbbTsdl. 

§  1342.  Appeal  from  order. — An  appeal  may  also  be 

taken,  to  the  supreme  •court,  from  an  oMer,  affecting  a 

substantial  right,  made  by  the  court  or  a  judge,  in  an 

action  brought  in  a  court,  specified  in  the  last  section 

bat  one. 

Id^  part  of  I  344,  am'd.  Hammond  v.  Oarpeiiter.  29  How.  43;  Hoora 
V.  Wood,  19  Id.  40ft;  Saydam  v.  Grand  Street  B.  R.  Co.,  17  Abb. 
804;  Von  Latbam  «.  Bowan.  Id.  238:  Crountie  v.  Wblpple.  34  How. 
833;  Tl^lor  v.  8oo vlUe,  M  Barb.  34 ;  Carpenter  v.  Oreen,  4  Hun,  416. 

§  1343.  [Amended,  1877.]  Iiimitation  of  time  and 
stay  ci  prooeedings. — An  appeal,  authorized  by  the 
last  section,  must  be  taken,  within  sixty  days  after  ser- 
rice  upon  the  attorney  for  the  appellant,  of  a  copy  of 
the  onler,  and  written  notice  of  the  entry  thereof.(l) 
Security  is  not  required  to  perfect  it ;  but  it  does  not 
stay  the  execution  of  the  order  from  which  it  is  taken. 
The  appellate  court,  or  a  judge  thereof,  may  direct  such 
a  stay,  upon  such  terms,  as  to  security  or  otherwise,  as 
justice  requires .(2) 

(1)  Id.,  1 331,  aa  am*d  1876,  ch.  431. 1 13.    (3)  Id. .  1 3A0. 

§  1344.  Appeal,  where  and  how  heard.  —  An  appeal, 

taken  as  prescribed  in  this  title,  must  be  heard  at  the 

general  term.(l)    The  provisions  of  title  fourth  of  this 

chapter,  relating  to  the  hearing  of  appeals,  taken  in  the 

supreme  oourt,  and  to  the  subsequent  proceedings  there- 

npooy  apply  to  an  appeal,  taken  as  prescribed  in  this 

title,  except  as  specified  in  the  next  section. 

Id. ,  1 346.  remodellod.  See  L.  1870,  cb.  408.  U  5. 8  «uid  10.  (1)  Watts 
•.  AIWii,THow.  43B. 

^  1345.  Judgment  or  order,  where  entered.  —  A 
judgment  of  the  supreme  court,  rendered  upon  an  ap- 
peal authorized  by  this  title,  must  be  entered  in  the 
judgment-book,  kept  in  the  office  of  the  clerk  of  the 
county,  wherein  the  court  below  is  located.  The  judg- 
ment-roll must  be  filed  in  the  same  office ;  and  must 
eoDsist  of  a  certified  copy  of  the  judgment,  annexed  to 
the  papers  transmitted  from  the  court  below.  An  order 
of  the  supreme  court,  made  upon  such  an  appeal,  must 
be  entered,  and  the  papers,  upon  which  the  appeal  was 
heard,  most  be  filed,  in  the  office  of  the  same  clerk.    The 
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filing  of  the  judgmeut-toll,  or  the  entry  of  the  order,  a& 
prescribed  in  this  section,  is  a  sufficient  authority  for 
any  proceeding  in  the  court  below,  or  before  the  judge, 
wlio  made  tlie  order  appealed  from,  which  the  judg- 
ment or  order  of  the  appellate  court  directs  or  permits. 
But  wliere  the  execution  of  tlie  judgment  or  order  of 
the  appellate  court  is  stayed,  by  an  appeal  to  the  court 
of  appeals,  the  proceedings  iu  the  court  below,  or  before 
the  judge  who  made  tlie  order,  are  stayed  in  like  man- 
ner. 

Substitute  for  Go.  Proc. .  S  347.    Boo  v.  Crooke,  6  How.  4fi2 ;  Andrews 
V.  Durant«  Id.  191.    See  Barker  «.  Wlog,  ii  Barb.  78. 


TITLE  IV. 

Appeal  to  the  general  term  of  the  supreme  eourt,  or  of  a 
mperior  dty  court. 

8x0.  1346.  Appeal  ft'om  Judgment. 
1347.  Anpeal  froni  onler. 
134S.  Id.;  when  maile  out  of  court. 
134y.  Appeal  from  Interlocutory  Judgment. 

1350.  Appeal  from  final  Judfouent,  after  afflrmaiice  of  Interlocutor? 
juiigment,or  denial  of  new  trial.    Eevlew  in  Uie  court  of 
appeals. 
1.351.  Limitation  of  time:  order  to  stay  procoedlogs. 
1!»2.  SUy  of  proceodliiRS  without  order. 
13o3.  Upon  what  papers  appeal  to  be  heard. 
i:j54.  Kntry  of  JudKnient  or  or.ler ;  JudKUieat-rolL 
1355.  HcArlnif.  etc..  In  the  supreme  court. 

§  1346.  Appeal  £rom  judgment  —  An  appeal  may  ba 
taken,  to  the  general  term  of  the  supreme  court,  or  of 
a  superior  city  court,  from  a  final  judgment  rendered  in 
the  same  court,  aa  follows. 

1.  Where  the  judi^nient  was  rendered  upon  a  trial  by 
a  refereo,  or  by  thf  cf)urt  without  a  jury,  the  appeal 
may  be  taken  upon  questions  of  law,  or  upon  the 
facts,(l)  or  upon  both. 

2.  Where  the  jud^nnent  was  rendered  upon  the  ver- 
dict of  a  jury,  the  appeal  may  be  taken  upon  questions 
of  law. 

Co.  Proc. ,  p.irt  nf  |  SJ*.  uinM.  Se*-  L.  l^n.  ch.  408, 8  8;  Holllster  Bank 
f.  Vttll.  l.O  N.  Y.  5v1;  I/rvriMKc  v.  Farmers*  L.  and  T.  CO.,  \h  How.  57; 
P'lveniolu  P,  iHMivitt,  s  \i,t,.  .mj;  .H.-Muhoa  r.  Alien. 7.  Id.  1;  P(>ople  r. 
Haw9,?,4  Barh.  f.y;  (irlilln  r.  CiMnslon,:>  Bo«w.  65*.  (1)  ColUnor.  A!* 
bany,  ptc. .  K.  U.  (\i.,.'i  How.  43.'^:  ^ohach  r.  Hotchklss,  17Ahb.  ss- 
Bou!4  V.  Mutual  L.  Iim.  Llo. ,  61  N.  Y.  '1^.  See  uote  to|  133S,  ante;  tiro« 
cera*  Bank  v.  PenQeld,  7  Htin,  279. 
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g  1347.  Appeal  from  order. —  An  appeal  may  be 
taken,  to  the  general  term  of  the  supreme  coart,  or  of  a 
BQperior  city  court,  from  an  order,  made  in  an  action, 
upon  notice,  at  a  special  term  or  a  trial  term  of  the 
•ame  coart,  or,  in  the  supreme  court,  at  a  term  of  the 
eiroait  court,  in  either  of  the  following  cases : 

1.  Where  the  order  grants,  refuses,  continues,  or 
modifies  a  provisional  reme<ly.(l) 

2.  Where  it  grants,  or  refuses  a  new  trial  ;(2)  except 
that  where  specific  questions  of  fact,  arising  upon  the 
issues,  in  an  action  triable  by  the  court,  have  been  tried 
by  a  jury,  pursuant  to  an  order  for  that  purpose,  as  pre- 
scribed in  section  971  of  this  acL,  an  appeal  cannot  be 
taken  from  an  order,  granting  or  refusing  a  new  trial, 
upuu  the  nierit:?.(3) 

3.  Where  it  iuvulves  some  part  of  the  merits. 

4.  VVhere  it  atfecta  a  substantial  rigUt.('4) 

5.  Where,  in  eff'ect,  it  determines  the  :ictit)ii,  and  pre- 
vents a  judgment,  from  which  an  appeal  mi£rht  be  taken. 

6.  Wnere  it  determines  a  ataiutorv  provision  of  the 
State  to  be  unconstitutional;  and  thedtUennination  ap- 
pears from  the  reanons  given  for  the  decision  iliereupon, 
or  i:^  nec*?flaarily  implied  in  the  decision. (5) 

An  order,  made  upon  ii  summury  appliniiion,  after 

ju'Jg'meui,  is  deemed  to  have  been  made,  in  the  action, 

within  the  meaninir  of  this  section. 

i  o-  Proc.,  I S49,  am'd.  BccJell  c.  Stlcklf.-!,  l  How.  l.r. :  R...h  st«T,  etc., 
R.  It.  «."ii.  r.  IJ'CiWith,  10  11.  Ifis;  JJ.jvM  r.  i:i,'.'l()\v.  I  111.  :.n :  Ra 
T".i-c- •,  .w  il.  2Tti;  lN"op!e  v.  .ieho.jMm,i,<.r.  Rt  IJint.  t\:>7  :  l'>jti'iU' r.  N, 
Y.  »'.Mii.  Pif.i-i,  uil.  JSii:  Hiiickti  v',  i.;.i>-.  IS  \i;..  .;-■,:  ii  •  i)oii,37X. 
Y.  «•--':':  K-  Llvin;;stoai,  2  \bb.  N.  S.  1:  11"  Kiiii-lr.*  Cl'v  Rmk,  >  At,b. 
1/-.';  31c.\l.Lsterf.  Albion  Plunk  Ii.  Co..;!!  liirb.  r.Ki;  W-ia-nM  r.  il.Ml.-v,4 
11,*.  lO:  Ii.- Jlie  liowciv,  12  ii.  yr.;  Tilbj:  <>.  T.ill»i)t,  2.  N.  Y.  17:  Ue 
Q.-iiB'i.  ->  Abtj.  N.  S.  tf6;  Siv.au  v.  KeiVM.  ;;  »I<.\v.  27'):  Liu  isav  -•.  Sli»r- 
muii.:.  1 1.  .y)->;  WliUuey  .•.  Waf.-ni  i.i,  i  v\.  J.V\:  S-"-;--v  .•,  .  ;i:t!  'u  .  mi, 
I«»  Bar*j.  .'4)1;  \bi)?\'  r.  .V'.'xjy.C,  How.  ''.P.  n.;  H-\-.vi  ".  15  ••i.ii  im.  7  i'l. 
SaJ:  l>--4n  V.  Empirti  Mm.  liis.  Co..  '•  i.l.  oy  :  IJu^  [,-A  r.  R.,..i,  :\  .\,>b.  nj; 
1  UilU  JT.'J;  Smith  r.  Doll, 3  K.  I>.  >iiuLh.  JIl^;  (lunn  e.  lii.iuio  i,  j  Abo. 
lai:  I>ic-w:»<m  1^.  Mi-Klw.ilii,  7  H>s:  \V<:  Conk  »•.  l)i -ki'isoii.  ii 
8an(lf.0d3;  Wtlktiwon  i<.  Tliraiiy.  4  .^Ui).  iM;  T.nini  tu  r.  Iluiuian.  lU 
H.js*-.  rt.«.  ilj  ruul  r.  BlunK'-i,  47  N.  Y.  W.y.  (v5;  Ti.»c*v  v.  Aitiiiyer, 
4<'  N.  Y.  59S:  Slorangc  ».  Morris.  12  Abb  ir.i;  32  Biru.  OV);  Moi.-hon  r. 
h.  Y.  «ii«l  11.  U.  K.  Co.,  Id.  .W^:  Lull-  v.  li.til.'V,  1  Ai.l).  N.  S.  407  :  Puni- 
pellHri^.  Owego.  1.3  Abb.  367;  22  How.  IK'.;  Sovi-iLiil  r.  Poht,  M.  .^?C>; 
(511  "iam  r.  arun-1  St.  an<l  N.  K.  K.  Co..  17  Abb.  ;j(C,:  .I.hc^oh  c.  Fis^iit 
12  lU.  251;  Bennotir.  Brooklyn,  19  How.  ain;  V.tlloii  i\  N.it.  I..oiin  Fund 
A«s.  Soc..  id.  Jl.>;  McMaUon  ».  Alien,  22  M.  U.;.  (3)  Wii^'hi  r.  Hun- 
ter,***. N.  Y.  40-^;  St.  Jolnj  r.  W.Mt,  I  llr)W.  :V,\:  TiUiu.ai  (>.  Hininiiu,  in 
Id.  mi  Burhansr.  Tlbblts,7  Id.  7->;  Tracv  p.  S.  Y.  Sieaui  Fauci  Co.,  I 
K.  D.  Smith.  337;  oeldeti  r.  Ddiiw.ir.;  C.io  il  C.>..2»X.  Y.  M\.  (4) 
MorvbouMV.  Yerger,38N.  Y.8upr.  »):  St^curity  Bank  r.  NhI.  Bank.  4  T. 
AcC.  dI3;  0.  e.,4dUow.  136;  2  Uun,2ii7:  Ku  Durr,  lU  Abb.  M.  8.  416;  s. 
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c.  41  How.  SMj  Wallace  v.  Am.  Thread  Go.,  46  Id.  40$;  Horn  v.  Bron- 
nan.  Id.  479;  Oefs  o.  Loew.  U  Abb.  N.  8.  M;  Abbott  «.  N.  T.  C,  U 
Id.  4S5;  DoUard  v.  Taylor,  3S  N.  Y.  Supr.  4M;  Llvermore  «.  Batn- 
Wdre.M  N.  T.  72;  Haaorer  v.  Tomllnson,  AS  Id.  315.  (5)  Bee  !«. 
IMA,  cL  61d,  1 1. 

§  1348.  Id.  I  when  made  out  of  court.  -^  An  appeal 
may  also  be  taken,  to  the  general  term  of  either  of  thoes 
courtB,  from  an  order,  made  in  an  action,  upon  notice, 
hj  a  judge,  out  of  court,  in  a  caee  where  an  appeml 
might  have  been  taken,  as  prescribed  in  the  last  seo- 
tion»  if  the  order  had  been  made  by  the  court. 

Go.  Proc.,  part  of  1 350. 

§  1349.  Appeal  from  interlocutory  Judgment  —  An 
appeal  may  also  be  taken,  to  the  general  term  of  either 
of  those  courts,  from  an  interlocutory  judgment,  ren- 
dered at  a  special  term  or  trial  term  of  the  same  courts 
or,  in  the  supreme  court,  at  a  term  of  the  circuit  court. 
Id..  1 349,  part  of  snbd.  2. 

§  1360.  Appeal  from  final  Judgment,  after  affirmanoe 
of  interlocutory  Judgment,  or  denial  of  new  trial 
Review  in  the  court  of  appeals. —  Where  tinal  judg- 
ment is  taken,  at  a  special  term  or  trial  term,  or  pursu- 
ant to  the  directions  of  a  referee,  after  the  affirmance, 
upon  an  appeal  to  the  general  term,  of  an  interlocutory 
judgment ;  or  after  the  refusal,  by  the  general  term,  of 
a  new  trial,  either  upon  an  application,  made,  in  the 
first  instance,  at  the  general  term,  or  upon  an  appeal 
from  an  order  of  the  special  term,  or  of  the  judge,  be* 
fore  whom  tlie  issues,  or  questions  of  fact,  were  tried 
by  a  jury  :  an  appeal  to  the  general  term  from  the  final 
Judgment  brings  up,  for  review,  only  the  proceedings  to 
take  the  final  judgment,  or  upon  which  the  final  judg- 
ment was  taken,  including  the  hearing  or  trial  of  the 
other  issues  in  the  action,  if  any.  If  an  appeal  is  taken, 
to  the  court  of  appeals,  from  the  determination  of  the 
general  terin,  upon  the  appeal  from  the  final  judgment, 
the  determination  of  the  general  term,  affirming  the  in- 
terlocutory judgment  or  refusing  the  new  trial,  may,  at 
the  election  of  either  party,  be  reviewed  thereupon.  If 
the  respondent  elects  to  bring  it  up  for  review,  he  may 
take  a  cross-appeal  therefrom,  notwithstanding  the  ex- 
piration of  the  time  to  take  an  original  appeal  there* 
from. 
New. 

Digitized  by  VjOOQIC 


187   APPJSAL  TO  GENBRAL  TERM.  §§  1351--1363. 

§1361.  LimitaEtioa  of  time ;  order  to  stay  proceed* 
In^  — An  appeals  authoriaed  by  this  title,  must  be  taken, 
withio  tbirty  days  after  eer^ce.  upon  the  attorney  for 
the  appellant,  of  a  copy  of  the  judgment  or  order  ap- 
pealed from,  and  a  written  notice  of  the  entry  thereof  .(1) 
Security  is  not  required  to  perfect  the  appeal;  bat,  ex- 
cept where  it  is  otherwise  specially  prescribed  by  law, 
the  appeal  does  not  stay  the  execution  of  the  judgment 
or  order  appealed  from ;  unless  the  court,  in  or  from 
which  the  appeal  is  taken,  or  a  judge  thereof,  makes  an 
order,  directing  such  a  stay .(2)  Such  an  order  may  be 
made,  and  may,  from  time  to  time,  be  modified^  upon 
such  terms,  as  to  security  or  otherwise,  as  justice  re- 
quires. If  security  is  given,  either  as  a  condition  of 
S anting  the  order,  or  as  prescribed  in  the  next  section, 
e  proyisions  of  title  second  of  this  chapter  apply 
thereto,  as  if  the  general  term  was  specified  in  those 
proTisions,  in  place  of  the  appellate  court,  and  a  judge 
of  the  same  court,  in  place  of  a  judge  of  the  court 
below. 

Go.  Proc.,  portions  of  H^SO,  848.  and  890,  reoonstnicted.  (1)  Porter 
v.Pannter.U  N.T.  Sapr.^W;  Warins  o.  Senior.  48  How.  226;  Thurber 
T,  Cluiuber«.M  M.  T.  29;  Hoflfenberth  o.  Mnller,  12  Abb.  N.  S.  221; 
Oallt  r.  Finch,  24  How.  198;  Dorlon  v.  Lewis.  7  Id.  132;  White  v, 
KJlnken,  16  Abb.  109;  StniTer  «.  Ocean  Ins.  Co.,  9  Id.  23;  Stevenson  v. 
McSttt,  27  How.  335:  Beach  v.  Grogom  2  Abb.  209;  Watt  v.  Van  Allen, 
23  y.  X.  319;  Humphrer  v.  Chamberlain.  II  id.  274;  Marston  v.  John- 
•oo,  18  How.  93;  ii'ry  v.  Bennett,  16  id.  3dft,402;  7  Abb.  352;  Sherman  9. 
Wells,  14  How.  622:  Leavy  «.  Boberta.8  Abb.  310;  Bowman  v.  Earle,3 
Daer,  A91 ;  People  v.  Spalding,  9  Pal.  607;  Oar  v.  Gay,  lu  Id.  370;  Sher- 
nao  V.  Postley.  4&  Burb.  848:  Champion  v.  Plymouth  Cong.  »oc..48 
M.  441:  SUrtng  «.  Jones,  13  How.  423;  Tories  v.  Peck.  17  Id.  192;  Yal- 
lon  r.  Nat.  Loan  Fund  Ass.  Soc.,  19  Id.  515:  Bankin  v.  Pine,  4  Abb.  3ii9. 

g)  Ktles  V.  Battershall.  26  How.  98;  Smith  v.  Ueermance,  18  Id.  961; 
irtng  V.  Jones,  13  Id.  423;  Amouxv.  Homana,  32  Id.  382;  Mills  v. 
TbQfsby.llld.  129;  Wright  «.  DelaHeld,  Id.  465;  Polhamns  v.  Moser.7 
Bob.  443;  Genter  «.  rields,  1  Keyes,  483. 

§  1362.  Stay  of  proceedingB  without  order.  —  Upon 
an  appeal  from  a  final  judgment,  taken  as  prescribed  in 
thitf  title,  the  appellant  may  give  the  security,  required 
to  perfect  an  appeal  to  the  court  of  appeals,  from  a 
judgment  of  the  same  amount,  or  to  the  same  effect ; 
and  to  stay  the  execution  thereof.  In  that  case,  the  exe- 
cution of  the  judgment  appealed  from  is  stayed,  as  upon 
an  appeal  to  the  court  of  appeals,  and  subject  to  the 
same  conditions. 

Id..|M0. 

§1363.  Upon  what  papers  appeal  to  be  heard.  -- 
An  appeal  from  a  final  judgment,  taken  as  prescribed 
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in  this  title,  must  be  heard  apon  a  certified  copy  of  tlie 
notic*'  of  a])|)eal.  of  the  jndo-inent-roll,  and  of  the  case 
or  notice  of  exo-])tionp,  if  any,  filed,  as  prescribed  by 
law  or  the  lereneral  rules  of  practice,  after  the  entry  of 
the  judgment,  and  eitlier  before  or  after  tli«  appeal  is 
taken.  An  appeal  from  an  interlocutory  jud-ment,  or 
from  an  order,  taken  as  prescribed  in  this  title,  mnst  be 
heard  upon  a  certified  copy  of  the  notice  of  appeal,  and 
of  the  pap^'ra  used  before  the  court  or  the  jud^e,  upon 
the  hearing:  of  the  demurrer,  application  for  judgment, 
or  motion,  as  the  case  requires. 
New.    See  Rule  .W. 

-:  1354.  [Amended,  1879.]  Entry  of  judgment  or 
or-lerj  judgment-roll. —  Where  jud'T'Uent  of  atfirm- 
aiici'.  id  ifiulen'd  upon  the  appeal,  tho  jiid^inent  roll 
cou^i.^ts  of  a  if)]»y  of  tho  jiuljirment,  annexed  to  the 
paprrs,  upon  wh.rli  thf  ai)peul  was  heard.  "Where 
i5iib:-enut*iit  procftnUn^s  are  taken,  at  tlie  .si)eoial  term 
or  trial  ter:ii,  before  tlic  entry  of  final  judgment,  the 
jiidiriiK'nt-roll  must  also  coiituiu  the  proper  papers  re- 
laiiii^  thereto. 

New.    See  £no  v.  Crooke,  6  How.  462;  De  Agreda  v.  Mantel,  1  Abb. 

130. 

§  1355.  Hearing,  etc.,  in  the  supreme  court. —  An 

appeal  taken  to  the  general  term  of  the  supreme  court, 
as  prescribed  in  this  title,  must  be  heard  in  the  depart- 
ment, embracing  the  county,  in  which  the  judgm<'nt  or 
order  appealed  from  is  entered  ;  unless  an  order  is 
made,  as  prescribed  in  section  2'M  of  this  act,  directing^ 
that  It  be  heard  in  an(»tlier  department.  The  juiigmeut 
rendered,  or  the  order  made,  upon  the  appeal^  mu.nt  be 
entered,  and  the  judgment  loll,  or  the  papers  upon 
which  the  appeal  was  deteiiiiJMed,  as  the  case  requires, 
must  be  filed,  in  the  office  of  the  clerk  of  the  county, 
where  the  judgment  or  order  appealed  from  is  en- 
tered.(1)  If  the  appeal  is  dettsmined  at  ageneral  term, 
held  in  anotlier  county,  the  clerk  of  that  county  must, 
at  the  expense  of  the  successful  party,  transmit  a  cer- 
tified copy  of  the  determination,  and  the  other  papers, 
if  any,  required  to  be  filed,  to  the  clerk  of  the  county 
where  the  jud»^nient  or  order  is  to  be  entered. 

_SubHfUut«  for  Co.  Proc.,  portions  of  |}  847  and  »8.    (1)  Andrew*  v 
Darant.»How.  Itfl. 
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400    APPEAL  IN  SP'L  PROCEEDING.  §§  1356-1367 

TITLE  V. 
Appeal  flr&m  a  determination  in  a  epecicU  preeeeding. 

8bo>  13M.  Appeal  from  order  ina«ie  In  the  same  court. 

1337.  Id.:  when  made  by  another  court  or  Judge. 

13.>.  l*recedlng  ordor  raaj*  be  reviewed, 

lavy.  Llmlutlon  of  time  to  ai»p*Ml- 

13W.  Stay  of  procor-lini's;  ho.nin:;  of  appeal:  decision  thcrenpon. 

l.'pdl.  This  title   qualin«Ml.    Application  of  provl^looa  relating  to 
action*. 

g  1356.  [Amended,  1877.]  Appeal  from  order  made 
in  the  same  court  —  An  appt^al  may  be  taken,  to  thu 
general  term  of  the  supivme  court,  or  of  a  superior  city 
court,  from  an  ordiT,  uftectinir  a  Hnb^tantial  riijht,  made 
in  a  special  proceeding,  at  a  special  terra  or  a  trial  term 
of  the  same  court,  or,  in  the  supreme  court,  at  a  term  of 
a  circuit  court;  or  made  by  a  judij^e  of  tlie  stune  r-ouit, 
in  a  special  proceeding  instituted  before  him,  pur.suant 
to  a  special  statutory  provision  ;  or  instituted  bffnro 
another  judge,  and  transferred  to,  or  continued  before 
him. 

Ti.  ISM,  ch.  2T0,  I  1,  ftrst  clause  (4  Edm.  Ml :  5  id.  1.%U  P<'Oi.lo  i». 
Schoouniaiccr.  1«^  Barb.  (»57 ;  H«K:Ucstor.  etc.,  R.  Jl.  Co.  r.  B'mk\m;ii.  10 
Hot:.  Ift-i;  AllKiny  &  9.  K.  K.  P'-.  v.  Diyt.-i.  if)  AM).  N.  S.  1^2:  Mitt  r 
or  Canal  And  Walker  btreets.  12  N.  Y.  4«hi;  Kini,'  t-.  Mnvor,  etc..  of  N.  Y.. 
36  Id.  1^2;  JU>w.Ty  Kxt.Mi-lon  «;a^»',  2  Abh.  .'/.-;  12  liuw.  y7:  M.UUt  of 
Seventy-Hlxth  St..  12  A;-!)  ;'.I7:  Matt.-  ..f  Sl.stv-iliili  St.,  23  How.  2V>; 
PrvorV  Ai>p«»ftl,  5  Ahb  272 ;  l*lii^-krh.«v'«  Cuxe.  is  11. 3.W;  Matt-r  of  ThaviT, 
30  How.  27r.;  lioyd  r.  in.'.low,  \\  li,  .Ml ;  Matter  of  Dodd,;47  N.  V.  t>2»; 
Wmianis  r.  Pistatc  of  Cum-iuu,  2»'.  B,»rb.  176. 

g  1357.  [Amended,  1877.]  Id.;  when  made  by  an- 
other conrt  or  judge.  —  An  appeal  may  also  be  taken 
to  the  supreme  court,  from  an  order,  affecting  a  substau 
tial  rij^lit,  made  by  a  court  of  record,  posses.^! ng  ori«rl- 
nal  juriadiction,  or  a  judge  thereof,  in  a  special  proceed- 
ing instiiuied  in  that  court,  or  before  a  jud*re  thereof, 
pursuant  to  a  special  statutory  provision ;  or  instituted 
before  another  judge,  and  transferred  to,  or  continued 
before,  tlie  judge  wlio  made  the  final  order.  But  this 
section  does  not  apply  to  a  case,  where  an  appeal  from 
the  order,  to  a  court,  other  than  the  supreme  court,  la 
expressly  given  by  statute. 

Babstltiited  for  part  of  Co.  Proc. ,  1 344.  Seo  }  1342,  ante.  Sec  Matter  of 
Anderion,  fiO  M.  x.  457:  Carpenter  v.  Ureen,  4  liun.  416. 
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§1368.  [Amended,  1877.]  Prooeding  order  may  be 
reviewed.  —  An  appeal,  autliorized  bj  this  title,  brings 
up  for  review,  any  preceding  order,  made  in  the  coarse 
of  the  special  proceeding,  inyolving  the  merits,  and 
necessarily  affecting  the  final  order  appealed  from, 
which  is  specified  in  the  notice  of  appeal. 

8ee  Co.  Proc.  ,1 329.  Brownell ».  Winnie,  29  N.  T.  400 ;  People  v.  Sup. 
of  Richmond,  28  Id.  112;  Beach  o.  Cooke,  id.  509:  James  «.  Chalmera,  6 
Id.  209;  Grace o.  Freeland,  1  Id.  228;  Cowlcs  v.  Gowles,  9  How.  Ml;  Ka- 
noiiM  «.  Martin,  6  Id.  340 ;  Goyle  o.  aty  of  firooUyn.  &3  Barb.  62.  See 
L.  18M,ch.  270,1 2. 

§  1369.  Limitation  of  time  to  appeal —  An  appeal, 

aathorized  by  this  title,  must  be  taken  within  thirty 

days  after  service  of  a  copy  of  the  final  order,  from 

which  it  is  taken,  with  a  written  notice  of  the  entry 

thereof,  upon  the  appellant;  or,  if  he  appeared,  upon 

the  hearing,  by  an  attorney  at  law  or  an  attorney  in 

fact,  upon  the  person  who  so  appeared  for  him. 

From  Id., 1 332.  See  L.  18M.  ch,  270, 1^2.  Beach  v.  Oregoiy.  2  AblK 
209;  UofflsDberth  v.  Mailer,  12  Abb.  N.  S.  221. 

§  1360.  Stay  of  prooeedings ;  hearing  of  appeal  t 
decision  thereupon.  —  The  provisions  of  title  fourth  of 
this  chapter,  relating  to  perfecting  an  appeal  from  an 
order,  taken  as  therein  prescribed  ;  to  staying  the  execu- 
tion of  the  order  appealed  from  ;  to  hearing  the  appeal ; 
and  to  the  entry  and  enforcement  of  the  order  made 
upon  the  appeal,  apply,  where  an  appeal  is  taken,  as 
prescribed  in  this  title,  except  as  otherwise  specially 
prescribed  by  law. 

This  teotton  referB  to  H 1391 ,  139S,  1354.  and  U06,  ante.  See,  also,  H  ISIS 
and  1314,  ante 

§  1361.  This  title  qualified.  Application  of  prorii- 
ions  relating  to  actions.  —  This  title  does  not  confer  the 
right  to  appeal  from  an  order,  in  a  case,  where  it  is 
specially  prescribed  by  law,  that  the  order  cannot  be 
reviewed.  The  proceedings  upon  an  appeal,  taken  as 
prescribed  in  this  title,  are  governed  by  the  provisions 
of  this  act,  and  of  the  general  rules  of  practice,  relating 
to  an  appeial  in  an  aotion,  except  as  otherwise  specially 
prescribed  by  law. 
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491      EXECUTIONS  GENERALLY. 


CHAPTER  XIII, 

EXECUTIONS. 
TITLB     I.  —  FoBHs  ofkxecution;  tikb  anb  mah- 

SBR  OF  ISSUING  AN  EXECITriON;  OBN- 
KRAIi  DUTIXa  AND  J.TABIHTIES  09 
OFFIOEB8. 

TITLE   11.— Execution  against  fbopebty. 

TITLB  III.  —  EXBCUTION  AGAINST  THB   PBR80N. 

TITLE  I. 

Form*  of  execution  ;  time  and  manner  ofieeuing  an  «9- 
eeution  ;  general  duUee  and  UdbUUies  <^  offlcers. 

Sml  uai.  Tb  whom  exeonQon  directed;  provltlon  when  Bherifflt  • 


,  Time  (  ' 


1SS3.  Tfme  of  receipt  to  be  Indorsed  on  ezecntion* 
laiMw  The  different  Kinds  of  execution. 
jaas.  To  what  conntles  executions  may  lasne. 
19M.  General  requisites  of  executions. 

ia67.  Id.;  when  Istiued  on  flllnE  transcript  fromJlutloe*B  court,  eta. 
136A.  Requisites  of  execution  for  the  collection  of  m<we7. 
1309.  Id. ;  against  property. 

L370.  Id.;  where  a  warrant  of  attachment  has  been  leTled  br 
sheriff. 

1371.  Id.:  against  executor,  etc. 

1372.  Id.;  against  the  person. 

1373.  Id.;  for  delivery  of  property.    IIow  money,  recovered  by  Sam* 

Judgment,  may  be  collected. 

1374.  Separate  executions,  where  separate  suma  awarded. 

1375.  Execution  of  course,  within  five  years. 

1376.  Sxecutlon, after  death  of  1  udgment  creditor. 
1^177.  When  execution  may  be  issued  after  five  yean. 
137&  Id.;  leave,  how  obtained. 

1379.  No  execution  agalnHt  decedent,  except,  etc. 

latA.  Lsave  required  to  Iraue  execution  against  deoedent*spropertr. 

1381.  lioave,  how  obtained. 

1382.  Time  of  stay  by  order,  etc. .  not  reckoned  under  this  title. 

1383.  Kxecntlon  against  surviving  Judgment  debtors. 

1384.  Sale  on  execution,  etc.;  when  and  how  conducted. 

1386.  Penalty  ftyr  talcing  down  or  defacing  notice  of  sale. 

11M.  Validity  of  sale,  when  not  affected  by  sherire  defSsnlt,et8^ 

1387.  Purchases  on  such  sales,  by  certain  offlcerL  prohibited* 
MS.  When  execution  to  be  enforced  by  under«herlff. 
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§§  1362-1364.  EXECUTIONS  GENERALLY.         4dS 

g  1362.  To  'whom  execution  directed;  proviaioii 
where  sheriff  ia  a  party.  —  An  execution  imiBt  be  di- 
rected to  tlie  sherifF,  unless  he  is  a  party  or  interested  ; 
in  which  case  it  must  be  directed  a.s  prescribed  in  sec- 
tion 178  of  this  act.  But  the  court  may,  in  its  discre- 
tion, order  an  execution,  issued  upon  a  judgement  ren- 
dered ivfjniust  a  sheriff,  eitlier  alone  or  with  another,  to 
be  directed  to  a  penson,  designated  in  the  order,  instead 
of  to  the  coroners,  or  a  particular  coroner;  in  which  case 
it  muht  be  so  directed.  The  person,  so  designated  must 
be  of  full  age,  a  resident  of  the  State,  and  not  a  party  to 
the  anion,  or  interested  therein.  Where  tlie  execution 
is  issued  upon  a  judgment  for  a  sum  of  money,  or  di- 
rectiuic  the  payment  of  a  sum  of  money,  the  order  doea 
not  take  effect,  until  the  person  so  designated  nx«*cutes, 
and  files  in  the  clerk's  otiice,  a  bond  to  the  people,  with 
at  least  two  sureties,  approved  by  a  judge  of  the  court, 
or  a  county  judge,  in  a  penal  sum,  fixed  by  the  order, 
not  less  than  twice  the  sum  to  be  collected  by  virtue  of 
the  executicm;  conditioned  for  the  faithful  ])erformance 
of  his  duties  under  the  execution.  A  certiiied  copy  of 
the  order,  and,  where  it  requires  a  bond  to  be  given,  the 
clerk's  ceriificate  that  a  bond  has  been  filed,  as  required 
by  the  order,  must  be  attached  to  tlie  execution.  The 
person  so  designated  is  deemed  an  officer ;  and,  with 
respect  to  that  execution,  he  is  subject  to  the  obligations 
and  liabilities,  and  has  the  power  and  authority  of  a 
coroner,  and  is  eulilled  to  fees  accordingly. 

Co.  l»roc..  part  of- 1 2"^»,  and  3  R.  S.  :^'i,  J?  11  ati.l  12.  nm'd,  Hathawaj 
V.  HowdI,i»  N.  Y.  117:  Wlille  r.  Coulter,  3  T.  &  C.  ««;  B.C.,  1  Hun,S97. 

^  1363.  Time  of  receipt  to  be  indorsed  on  execu- 
tion.—  The  sheriff,  to  whom  an  execution  is  directed 
and  delivered,  must,  upon  the  receipt  thereof,  indorse 
thereupon  a  memorandum  of  tlie  day,  hour,  and  min- 
ute, when  he  received  it. 

2  R.  S.  .y>4.  }l'»(2K.Ini.  377). 

§  1364.  The  different  kinds  of  execntion.  —  There 

are  four  kinds  of  execution,  as  follows: 

1.  Against  property. 

2.  Against  the  person. 

8.  For  the  delivery  of  the  possession  of  real  property, 
with  or  without  damages  for  withholding  the  same. 
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493    REQUISITES  OF  EXECUTIONS.  g§  1366-1366 

4-  For  the  delivery  of  the  potises.slon  of  a  cliattel, 
with  or  without  damages  for  tlie  takiug  or  demutiou 
thereof. 

An  execution  is  the  process  of  the  court,  from  which 
St  is  ii«aued. 
Co.  Ptoc.,|  2Sa,mm*d« 

§  1366.  To  what  counties  executions  may  issue. — 

An  (execution  ac^ainsT  property  ctm  l>e  isHiied  only  to  a 
county,  in  the  clerk's  office  of  which  tlie  judirment  is 
dockeied.(l)  An  execution  against  the  person  may  be 
iB.-«u('d  to  any  county.  An  execution  for  the  delivery  of 
tlie  pi»sties>ion  of  nml  property,  must  be  issued  to  the 
county,  where  the  property,  or  a  part  thereof,  is  situ- 
ated. An  execution  for  the  delivery  of  the  ])(w.sesaion 
of  a  chattel,  nmy  be  issued  to  any  county,  where  the 
chattel  is  found  ;  or  to  the  sheriff  of  the  county  where 
the  judgment-roll  is  filed.  Executions,  upon  the  same 
judgment,  may  be  i^ssued  at  the  same  time,  to  two  or 
more  different  counties. 

Sub»Utute  for  Co.  Proc,  part  of  }  2S7.  (1)  Stephpn*  v.  BrowntiiK.  1 
Oo«ie  Rep.  123;  RoiU  v.  Sdiio'.b,  6  Barb.  3(W;  Brush  v.  Lee,  30  N.  Y.  49. 

^  1366.  General  requisites  of  executions.  —  An  ex- 
eeation  mast  intelligibly  describe  the  judgment,  stat- 
ing" the  names  of  the  parties  in  whose  favor,  and  against 
whom,  the  time  when,  and  the  court  in  which,  the  judg- 
ment was  rendered ;  and,  if  it  was  rendered  in  the  su- 
preme court,  the  county  in  which  the  judgment-roll  is 
filed.(l)  it  must  require  the  sh^'riff  to  return  it  to 
the  prc»per  clerk,  within  sixty  days  after  the  receipt 
thereof.(2)  Except  as  otherNvlse  prescribed  in  the  next 
section,  it  must  be  made  returnable  to  the  clerk,  with 
whom  the  judgment. roll  is  tiled. 

Co.  Proc.,  part  of  {  289,  consolllated  with  itl.,}  290.  (1)  Pierce  v. 
Cralii<>,  4  How.  2S7:  Park  r.  Church,  5  Id.  iSl ;  Grosvenor  r.  Hunt.  11  hi. 
ZXt :  i)akley  r.  Becker,  2  Cow.  ibi  ;  Iterry  r.  Kil.'V,  2  Barb.  3ii7  ;  Abels  v. 
Weatcrv.'It,  lAAbb.  23r}:  Fako  r.  K-lKertoii.  3  hi.  2->y  ;  5  Ducr,  a<l :  Karn. 
bdiii  r.  Illldrcth,32  Barb.  277;  Chuk.*  r.  Mllh-r,  IS  id.  2fiy.  ('<*)  Mor.m^e 
r.  t;iward.s,  1  B.  D.  .•^nilih,  41a;  Sponct-r  r.  CuvliT.  17  Uow.  i:»7;  y  Abb. 
a<J:  Wllnon  r.  Wright,  9  How.  4t)0;  \Vlnrbr.'-iir>r  r.  Jdni-oii,"  Abb. 
N.  8.  202:  Jcnklort  c.  McGill, «  How.  2ii5;  L.  J^JO,  ch.  22.),  ?  3;  Bowmuii 
V.  Cornell,  3»  Barb.  69;  llumphnn- r.  H.ithoni,  21  Id.  27.s:  P.hkm'  v.  Wil- 
lPtt,iTranH.  App.  27;  BrookUeld  r.  Kt'mtien,  4  Id.  27H;  PeopU>  r.  Lott, 
SI  Barb.  131:  Swezey  v.  Lott,2l  N.  Y.  4.S1 ;  Biirker  v.  BIiuiIiikit.  14  Id. 
fTO;  Kingston  Bank  v.  EIUhro,  40  id.  401:  Fhinu)?an  t?.  Tlnfii,53  Burb. 
§67;  Baker  «.  MArtUi.S  Id.  634;  HaUv.  Ayer,  IW  Ilow.  91;  9  Abb.  230. 
6eeSuJ«fl. 
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gg  1367-1370.  REQUISITES  OF  EXECQTIONS.   494 

§  1367.  Id. ;  when  iumed  on  filing  transcript  firom 
JnsUoe^  court,  etc. — Where  an  ezecation  is  issued  oat 
of  a  coart,  other  than  that  in  which  the  jndgpcnent  was 
rendered,  upon  filing  a  transcript  of  the  judgment  ren- 
dered in  the  latter  court,  it  must  also  specify  the  clerk, 
with  whom  the  transcript  is  filed,  and  the  time  of  filins^ ; 
and  it  must  be  made  returnable  to  that  clerk.  If  the 
judgment  was  rendered  in  a  justice's  court,  it  must  spe- 
cify the  justice's  name  ;  and  it  must  omit  the  specifica- 
tion, respecting  the  filing  of  the  j  udgment-roU. 
•New. 

^  1368.  RequlBiteii  of  execution  for  the  ooIlectia& 
of  money.  —  An  execution,  issued  upon  a  judgment  for 
a  sum  of  money,  or  directing  the  payment  of  a  sum  of 
money,  must  specify,  in  the  body  thereof,  the  sum  re- 
covered,  or  directed  to  he  paid,  and  the  sum  actually 
due  when  it  is  issued.  It  may  specify  a  day,  from 
which  interest  upon  the  sum  due  is  to  be  computed  ; 
in  which  case,  the  sberifiT  must  collect  interest  accord- 
ingly, until  the  sum  is  paid.  If  all  the  parties,  against 
whom  the  judgment  is  rendered,  are  not  judgment 
debtors,  the  execution  must  show  who  is  the  judgment 
debtor. 

2  R.  S.  304. 8  9,  M  am'd  by  L.  1844.  cb.  324;  and  Co.  Proc..  jMurt  of  I 
28tf. 

§  1369.  Id« ;  against  property.  — An  execution  against 
property  must,  if  tlie  judgment-roll  is  not  filed  in  the 
clerk's  office  of  the  county  to  which  it  is  issued,  specify 
the  time  when  the  judgment  was  docketed  in  that 
county.  It  must,  except  in  a  case  where  special  provi- 
sion is  otherwise  made  by  law,  substantially  require  the 
sheriff  to  satisfy  the  judgment,  out  of  the  personal  prop- 
erty of  the  judgment  debtor;  and,  if  sufficient  personal 
property  cannot  be  found,  out  of  the  real  property,  be- 
longing to  him,  at  the  time  when  the  judgment  was 
docketed  in  the  clerk's  office  of  the  county,  or  at  any 
time  thereafter. 

Co.  Proc..  part  of  J  289,  amM. 

^  1370.  Id. ;  where  a  warrant  of  attachment  hat 
been  levied  by  sheriff^  —  Where-  a  warrant  of  atUch- 
ment,  issued  in  the  action,  has  been  levied  by  the  sherifi( 
the  execution  must  substantially  require  the  sherifi 
to  satisfy  the  judgment,  as  follows: 
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495   B£<)UISITES  OF  EXECUTIONS.  S$S  1371-1373. 

1.  Whero  the  judgmeDt  debtor  is  a  noa-resident,  or  » 
foreign  oorporation,  and  the  Bnmmons  wu  served  opon 
him  or  it,  without  the  State,  or  otherwise  than  person- 
ally,  pursoant  to  an  order  obtained  for  that  purpose,  as 
preecribed  in  chapter  fifth  of  this  act,  and  the  judg- 
ment  debtor  has  not  appeared  in  the  action  ;  out  of  the 
personal  property  attached,  and,  if  that  is  insufficient, 
oat  of  the  real  property  attached. 

2.  In  any  other  case,  oat  of  the  personal  property 
attached ;  and,  if  that  is  insufficient,  out  of  the  other 
personal  property  of  the  judgment  debtor;  if  both  are 
insufficient,  out  of  the  real  property  attached  ;  and,  if 
that  is  insufficient,  out  of  the  real  property,  belonging 
to  him,  at  the  time  when  the  judgment  was  docketed  in 
the  clerk's  office  of  the  county,  or  at  any  time  thereafter. 

See  11707  and  70S.  ante. 

^  1371.  Id.  I  against  oceontor,  eto.  —  An  execution 
against  real  or  personal  property,  in  the  hands  of  an 
executor,  administrator,  heir,  devisee,  legatee,  tenant 
of  real  property,  or  trustee,  must  substantially  require 
ike  sheriff  to  satisfy  the  jadgment,  out  of  that  prop- 
erty. 

Co.  Proc}2W,  BObd.  1.  MtUa  v.  Thnnby,  2  Abb.  437;  ■.  c,  11  How. 
m;  Olmftead  r.  Yredenbarrh,  10  Id.  217 ;  Dox  v.  Backenstose,  12  Wend. 
M3;  2  Bradr.  M;  Oowles  v.  Tnompson,  6  Id.  490:  People  t>.  Judses  of 
Srie.  4  Gow.445 ;  Be  Tbompaon's  B8U(e.41  Barb.  237 ;  Mitcbel)  v.  Monnt, 
19  Abb.  1:  31  N.  Y.  356:  Mulheran*s  Sz'n  v.  Gillespie,  12  Wend.  349; 
^  v.  Jndffea  of  Albany.  9  Id.  489 ;  St.  John  v.  Voorbles.  19  Abb. 


fiS;  Caark  v.  Sexton*s  Kx'n,  23  Wend.  47ft ;  Winno  v.  Van  Scbalck,  9  Id. 
Hi. 

§  1372.  Id.  I  against  the  person.  —  An  execution 
against  the  person  must  substantially  require  the 
sheriff,  to  arrest  the  judgment  debtor,  and  commit  him 
to  the  jail  of  the  county,  until  he  pays  the  judgment,(l) 
or  is  discharged  according  to  law.  Except  where  it  may 
be  issued,  without  the  previous  issuing  and  return  of 
an  execution  against  property,  it  must  recite  the  issu- 
ing and  return  of  such  an  execution,  specifying  the 
county  to  which  it  was  iBsued.(3) 

Id.,  I  289,  snbd.  3.  amM.  TnUerton  v.  Fltigerald,  10  How.  37: 
1.  c,  18  Barb.  441 ;  Hntchinson  v.  Brand.  9  N.  Y.  208 ;  Farmers  A 
Kecb.  Nat.  Bank  v.  Crane.  lA  Abb.  N.  S.  434;  Noe  v.  Gbrlstle.  Id.  348; 
Bottwtck  V.  OoetieL  07  N.  Y.  582;  Mailoy  0.  Ihurnal,  1  Sup.  Ot.  (T.  A  C), 
Addenda,  10.  (1)  Oodwtoe  «.  Flflld«9  Johns.  »i  (9)  Noe  v.  Christie, 
48 Bow.4»i  8. c,  15  Abb.  N.  S. 345. 

%  1373.  Id.  \  for  delivery  of  property.  How  money, 
reooyered  by  same  Judgment,  may  be  ooUected.  —  An 
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execution  for  the  delivery  of.  the  possession  of  real 
property,  or  a  chattel,  must  particulary  describe  the 
property,  and  designate  the  party  to  whom  the  judg-- 
lueiit  awards  the  ])osses:dion  thereof;  and  it  must  sab- 
fitantially  require  the  sheriff,  to  deliver  the  posscission 
of  the  property,  within  his  county,  to  the  party  entitled 
thereto.  If  a  sum  of  money  is  awarded  by  the  same 
judf::ment,  it  may  be  collected,  by  virtue  of  the  same 
execution  ;  or  a  separate  execution  may  be  issued  for 
the  collection  thereof,  (miittin^  the  direction  to  deliver 
pusisession  of  the  property.  If  one  execution  is  issued 
for  both  purposes,  it  must  contain,  with  respect  to  the 
money  to  be  collected,  the  same  directions  as  an  execu- 
tion a^aiut  property,  or  against  the  person,  as  the  case 
requires. 
Jsubslltute  for  Co.  Proc,  2  2<9,  subd.  i. 

^1374.  Separate  executions,  where  separate  sums 
awarded.  —  Where  a  ju<i^nient  awards  different  sums 
of  money,  to  or  against  different  parties,  a  separate  ex- 
ecution may  be  issued,  to  collect  each  sum  so  awarded ; 
subject  to  the  power  of  the  court,  to  control  the  enforce- 
ment of  the  executions,  upon  motion,  where  the  col- 
hjction  of  one  execution  will,  wholly  or  partly,  satisfy 
another. 

New, 

^  1375.  Execution  of  course,  within  five  years.  — 

pjxre[»t  as  otherwise  specially  prescribed  by  law,  the 
party  recoveriniif  a  final  judiruient,  or  his  assignee,  may 
have  execuiion  thereupon,  of  course,  at  any  time  within 
live  years  after  the  entry  of  the  judgment. 

<'•».  Proo  .  J3JV1.  ;imM.  Catsklll  Bank  r.  SanfurtI,  4  How.  HU  ;  .Swift 
r.  !>.'  Witr.  3  J.l.  Z^^»;  Townsh.-ml  v.  W.ssoti.  4  Darr.  312.  8<'e  Walters  v. 
>yh..,,  iL'  WViul.  5t)t>;  3  Cow.  39;  20  Johiw.  31J7;  UiiUerwooa  v.  Urceii,  56 
N.  Y.  217. 

>;  1376.  [Amended,  1877.]  Execution,  after  death 
of  judgment  creditor.  —  \\'here  the  party  recovering  a 
tinal  judgment  has  died,  exi-cuiion  may  be  issued  at 
imy  titnr  within  five  years  after  the  entry  of  the  judg^ 
iin'Mi.  by  his  perstuial  representatives,  or  by  the  as- 
signee of  the  judgment,  if  it  has  been  assigned,  and  the 
extH-uticm  must  be  indorsed  with  the  name  and  ret»i- 
d«'nce  of  the  person  issuing  thf  same. 

Nf'w.  S»'*»  Ooni<*r  V.  Dp  Revere.  7  Hun.  fil:  Ir«»lnnd  v.  L<tchtielil,I2 
Bosw.  G34;  Tkui-Btou  ti.  Khig,  1  Abb.    Pr.   UY.;  Wheeler  r.    i>«kln.    S 
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How.  Pr.  ft37:  Jay  v*  Marttne,  2  Daer,  6>t ;  Cameron  v.  Tonng,  6  How. 
Pr.  372. 

§  1377.  Whan  ezecation  may  be  iiwued  after  five 
yean.  —  After  the  lapse  of  five  years  from  the  entry 
of  a  final  judgment,  execution  can  be  issued  thereupon, 
in  one  of  the  following  cases  only  : 

1.  [Amended,  1879.]  Where  an  execution  was 
issued  thereupon,  within  five  years  after  the  entry  of 
the  judgment,  and  has  been  returned  wholly  or  partly 
unsatisfied  or  unexecuted. 

2.  Where  an  order  is  made  by  the  court,  granting 
leave  to  issue  the  execution. 

Co.  Proc..  part  of  J  284.  Pterce  v.  Crane,  2  How.  267;  Wlnebrener  v. 
JohiuoD,  7  Abt>.  N.  S.  202;  Bates  v.  James,  3  Duer.  4ft:  Bank  of  Genesee 
V.Spencer,  18  N.  T.  190;  Morse r.  Goold,  11  Id.  i»;  Bellinger  v.  Ford, 
21  Barb.  311:  UarlneBank  v.  Van  Brunt,  49  N.  Y.  160;  Underwood  v. 
OT8en.d6td.  317;  Wallace  o.  Sw1ntoii,64  Id.  18S. 

§  1378.  Id. ;  leave,  how  obtained. — Notice  of  an  ap- 
plication for  an  order,  granting  leave  to  issue  an  exe- 
cution, as  prescribed  in  the  last  section,  must  be  served 
personally  upon  the  adverse  party,  if  he  is  a  resident 
of  the  State,  and  personal  service  can,  with  reasonable 
diligence,  be  made  upon  him  therein  ;  otherwise,  notice 
must  be  given  in  such  manner  as  the  court  directs. 
Where  the  judgment  is  for  a  sum  of  money,  or  directs 
the  payment  of  a  sum  of  money,  leave  nhall  not  be 
granted,  except  on  proof,  by  affidavit,  to  the  satisfac- 
tion of  the  court,  that  the  judgment  remains  wholly  or 
partly  unsatisfied. 

Id.,  am*d.  Field  v.  Paulding,  3  Abb.  139 ;  a.  c  1  Hilt.  17d:  CatskiU 
Bank  v.  Sanfbrd.  4  How.  101 ;  Lee  v.  Watkina,  3  Abb.  243 ;  13  How.  276 ; 
Kennedy  p.  Mills,  4  Abb.  132;  Brovnie  v,  Bradley,  ft  id.  141;  Small  r. 
Wheaton.  3id.  316;  41B.  D.  Smith.  4Z7;  Qouverneur  v.  Warner,  2Sandf. 
iii:  Bank  of  Oeneaee  in  Spencer.  18  N.  T.  IflO;  Bellinger  v.  Ford,  21 
B«rb.311. 

g  1379.  No  ezeoution  against  decedent,  except, 
etc. —  An  execution  to  collect  a  sum  of  money  cannot 
be  issued,  against  the  property  of  a  judgment  debtor, 
who  has  died  since  the  entry  of  the  judgment  except 
as  prescribed  in  the  next  two  sections. 

WaUace  «.  Swlnton,  6t  N.  Y.  188:  Day  v.  Rice,  19  Wend.  844;  Nichols 
V.  Ghapinan,9  id.  452;  Stymets  v.  Brooks,  10  id.  206;  Aldeav.  Clark,  11 
How.  218;  naaiigan  v.  Tlala,  37  How.  130;  83  Barb.  587. 
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§  1380.  [Amended,  1879.1  Execution  against  de- 
cedent's property.  —  After  the  expiration  of  one  year 
from  the  death  of  a  party,  against  whom  a  final  judgment  for 
a  sum  of  money,  or  directing  the  payment  of  a  sum  of  money, 
is  rendered,  the  judgment  may  be  enforced  by  execution,  against 
any  property  upon  which  it  is  a  lien,  with  like  effei'.t  as  if  the 
judgment  debtor  was  Ktill  living.  But  such  an  execution  shall 
not  oe  issued,  unless  an  order,  granting  leave  to  issue  it,  is  pro- 
cured from  the  court,  from  which  the  execution  is  to  be  issued, 
and  a  decree,  to  the  same  effect,  is  procured  from  a  surrogate's 
court  of  the  State,  which  haa  duly  granted  letters  testamentary 
or  letters  of  administration,  upon  the  estate  of  the  deceased 
judgment  debtor.  Where  the  lien  of  the  judgment  w^as  created 
as  prescribed  in  section  twelve  hundred  and  flfty-one  of  this 
act,  neither  the  order  nor  tlie  decree  can  be  made  until  the  ex- 
piration of  three  years  after  letters  testamentary  or  letters  of 
administration  have  been  duly  granted  upon  the  estate  of  the 
decedent ;  and  for  that  purpose  such  a  lieu,  existing  at  the  de- 
cedent's death,  continues  for  three  years  and  six  months  there- 
after, notwithstanding  the  previous  expiration  of  ten  years 
from  the  filing  of  the  judgment-roll. 

L.  1«M),  ch.  295  (4  Edm.  634),  remodelled.  Mitrine  B*nk  v.  Van  Brants 
4'J  N.  Y.  IGl :  Wallaco  r.  Swinton,  64  id.  188:  Beard  r.  SiDnott,3rt  N.  Y. 
g»MI>r. '..16;  AldPTi  r.  Clnrk.  11  How.  ZtW;'  Frink  r.  Morriwn,  13  Abb.  80; 
Mntterol'  BftiMov.  lfil<l.  89;  Wilgus  v.  BloudKood,  33  How.  289;  AUyu 
r.  Thur>tun,  f>  lluii,  Itt). 

§  1381.  Leave,  how  obtained.  —  Leave  to  issue  an 
execution,  as  prescribed  ia  the  last  sectioo,  must  be  procured 
as  follows : 

1.  Notice  of  the  application,  to  the  court,  from  which 
the  execution  is  to  be  issued,  for  an  order,  granting' 
leave  to  issue  the  execution,  must  be  given  to  the  per- 
son or  persons,  whose  interest  in  the  property  will  be 
affected  by  a  sale  by  virtue  of  the  execution,  and  also 
to  the  executor  or  administrator  of  the  judgment  debtor. 
The  general  rules  of  practice  may  prescribe  the  manner 
in  which  the  notice  must  be  given ;  until  provision  is 
0o  made  therein,  it  must  be  served,  either  personally^ 
or  in  such  manner  as  the  court  prescribes,  in  an  order  to 
show  cause.  Leave  shall  oot  be  granted,  except  upon 
proof,  by  atfidavit.  to  the  satisfaction  of  the  court,  that 
the  judgment  remains  wholly  or  partly  unsatisfied. 

2.  For  the  purpose  of  procuring  a  decree  from  the 
surrogate's  court,  granting  leave  to  issue  the  execution, 
the  judgment  creditor  must  present  to  that  court,  a 
written  petition,  dulv  verified,  setting  forth  the  facts, 
and  praving  for  such  a  decree ;  and  that  the  persons, 
specified  in  the  first  subdivision  of  this  section,  may  be 
cited,  to  show  cause  why  it  should  not  be  granted. 
Upon  the  presentation  of  such  a  petition,  the  sarrogatQ 
most  issue  a  citation  accordingly  ;  and,  upon  the  rdtani 
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thereof,  he  most  make  sach  a  decree  in  the  premieea,  as 

jastice  requires. 

Hew.  WftUooe  «.  Swlnton,  M  >< .  T.  US ,  Minu  v.  BiOriiit,  U  How.  »l; 
AByn  v.  Thurston,  ft  Han,  106 ;  UarlDa  B».  3.  Yan  Bnmt,  49  N.  T.  IM. 

g  1382.  Tiflae  of  stay  by  order,  etob,  not  reckoned 
onoar  this  titleb  —  The  time  during  which  the  person, 
entitled  to  enforce  a  judgment,  is  stayed  from  enforcing 
it,  b/  the  proTiflion  of  a  statute,  or  by  an  injunction  or 
oUier  order,  or  in  consequence  of  an  appeal,  is  not  a 
part  of  the  time,  limitea  by  this  title,  for  issuing  an 
execution  thereupon,  or  for  making  an  application  for 
leare  to  issue  such  an  execution. 

Sew  In  flwm.    8m  Undarwood  v.  Green,  M  N.  T.  S47. 

g  1383.  Ifacecittfto&  against  surviving  Judgment  debU 
ens. — The  last  six  sections  do  not  affect  the  right  of  a 
Judgment  creditor  to  enforce  a  jud^pient,  agamst  the 
property  of  one  or  more  surviying  judgment  debtors, 
as  U  all  the  judgment  debtors  were  uying.  In  that 
case,  an  execution  must  be  issued  in  the  usual  form ; 
but  the  attorney  for  the  judgment  creditor  must  indorse 
tbereupon,  a  notice  to  the  sheriff,  reciting  the  death  of 
the  deceased  judgment  debtor,  and  requiring  the  sheriff 
not  to  collect  the  execution,  out  of  any  property  which 
belonged  to  him. 
Vew.    Dvv.  Bice,  19  Wend.  6M. 

g  1384i  Sale  on  ezeontion,  eto. ;  when  and  how  oon- 
dncted. — A  sale  of  real  or  personal  property,  by  virtae 
of  an  execation,or  pursuant  to  the  directions  contained 
in  a  judgment  or  order,  must  be  made  at  public  auc- 
tion, between  the  hour  of  nine  o'clock  in  the  morning 
and  sunset. 

1 B.  B.  »9. 1 86  (9  Bdm.  asS).  am*d.    Oamrtek  v.  Hyera,  14  Barb.  9. 

g  1386.  Penalty  for  taking  down  or  defaoing  notice 
of  salOi — A  person  who,  before  the  time  fixed  for  the 
sale,  in  a  notice  of  the  sale  of  property,  to  be  made  by 
▼irtue  of  an  execution,  wilfully  takes  down  or  defaces 
such  a  notice  put  up  by  the  sheriff,  or  by  his  authority, 
forfeits  fifty  dollars  to  the  judgment  creditor,  and  the 
same  sum  to  the  judgment  debtor ;  unless  the  notice 
was  defaced  or  taken  down,  with  the  consent  of  the  per- 
son seeking  to  enforce  the  forfeiture  or  the  execnaon 
was  previously  saUsfled. 

Id.,  la^  OaM.  Digitized  by  GoOglC 
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g  1386.  YaUdity  of  sale,  when  not  a£bcted  by  aher- 
iffs  default,  eto. —  An  omiBsion  by  the  sheriff  to  giye 
notice,  as  required  by  law,  or  the  taking  down  or  defac- 
ing of  a  notice,  when  put  ap,  does  not  effect*  the  va- 
lidity of  a  sale,  made  by  virtue  of  an  execution,  to  a 
purchaser  in  good  faith,  without  notice  of  the  omission 
or  offence. 

aK  8. 309,  1 40.  Phntlps  V.  Scbiffvn-,  7  Lans.  847;  Moyer  «.  HInmui. 
13  N.  T.  189:  Lefevre  V.  Lamway,»  Bnb,  187:  Smith  v.  Mc6ow«]i,i 
Id.  409;  Wood  v.  MorehoiiM,  4ft  N.  T.  Sfi9:  1  Iads.  406.  See  Ph\lll|wo. 
Bchlffiir,  14  Abb.  N.  8.  lOl;  Wood  v.  Morebonse.  49  N.  T.  388;  Frederick 
V.  Wbeelock.  3  T.  &  a  310. 

§  1387.  Purchases  on  snoh  sales,  by  certain  officers, 
prohibited.  —  The  sheriff,  to  whom  an  execution  is  di- 
lected,  or  the  under«heriff  or  deputy-sheriff,  holding  an 
execution,  and  conducting  a  sale  of  property  by  virtue 
thereof,  shall  not.  directly  or  indirectly,  purchase  any 
of  the  property  at  the  sale.  A  purchase  made  by  him, 
or  to  his  use,  is  void. 

Id.,  1 41.    Jackaoo  v.  Oollliu,  8  Oow.  89. 

§  1388.  When  execution  to  be  enforced  by  under- 
sheriflE^ — Where  the  sheriff,  to  whom  an  execution  is 
delivered,  diep,  is  removed  from  office,  or  becomes  oth- 
erwise disqualified  to  act,  before  the  execution  is  re- 
turned, his  under-sheriff  must  proceed  upon  the  execu- 
tion, as  the  sheriff  might  have  done.  If  there  is  no 
under-sheriff,  thd  court,  from  which  the  execution  is- 
sued, may  designate  a  person  to  proceed  thereupon ; 
who  may  complete  the  same,  as  an  under-sheriff  might 
have  done.  The  person  so  designated  must  give  such 
security  as  the  court  directs.  He  is  deemed  an  officer ; 
and  is  subject  to  the  same  obligations  and  liabilities,  and 
has  the  same  power  and  authority,  in  relation  to  the  ob- 
ject of  his  appointment,  as  a  sheriff,  and  is  entitled  to 
fees  accordingly*  But  this  section  does  not  apply,  in  a 
case  where  special  provision  is  otherwise  made  by  law, 
for  the  enforcement  of  an  execution,  after  the  death, 
removal  from  office,  or  other  disqualification,  of  the 
sheriff,  or  under-sheriff. 

f  B.  &  S74.  N  66  and  M  (9  Xdm.  888). 
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TITLE  11. 

Execution  against  prop^y. 

1.  Propertj  exempt  fh>m  1«T7  and  Mie. 

S.  Lien  of  an  execution  upon  peraoiie]  propertj;  levy  npom  and 
■ale  of  personal  property.    Rights  of  Indemnitors  of  sheriff. 

8.  Sale,  redemption,  and  conveyance  of  real  property ;  rights  and 
liabilities  of  persons  Interested. 

4.  Bemedles  for  failure  of  Utle  to  real  property  sold,  and  to  en- 
force contrltatlon. 

ARTICLE  FIRST. 

PROPEBTT  KZBMFT  FBOM  LBVT  AND  BALB. 

8m.  tan.  Ortaln  special  exemptions  not  affected  by  this  article. 

ISBO.  What  personal  property  Is  exempt,  when  owned  by  a  honae- 

hoMer. 

1391.  Ad'litlonal  personal  property  exempt  In  certain  cases. 

1392.  Wonuui  entitled  to  same  exemption  as  a  householder. 

1398.  Mllltarr  pay,  rewards,  etc. ,  exempt  from  execution  and  other 

leKal  proceedings. 
19M.  Bt^bt  or  action  for  taking,  etc.,  exempt  property. 
139ft.  Burying  ground;  when  exempted. 
1196.  Huw  exempt  bnryinfr  erouud  designated. 
1397.  Homestead;  when  exempted. 
U9II.  How  exempt  homestead  deslRnated. 

1399.  Married  woman's  homestead ;  when  exempted. 
MOO.  When  exemption  to  coutlnuo  after  owner'*  death. 

I40I.  fcemptlon  ;  when  not  nffccted  by  temporary  suspension  of 

residence. 
1102.  If  value  of  homestead  exceeds  $l,noo.  lien  attaches  to  surplus. 
14QS.  Id.;  haw  proceeds  to  be  marshalled  when  property  Is  sold. 
1404.  Bx».'mpUon  of  real  property,  how  c;iuculled. 

.  S  1389.  Oertain  ipedal  exemptioiui  not  afieoted  by 

tmi  article.  —  The  eaumeration,  in  this  article,  of  the 

propertj  which  is  exempt  from  levy  and  sale  by  virtue 

of  an  execution,  does  not  repeal  any  special  provision 

of  law,  relating  to  such  an  exemption,  which,  by  its 

terms,  is  applicable  only  to  a  particular  class  of  persons, 

or  corporations,  or  to  a  particular  locality,  or  otherwise 

to  a  special  case. 

Deslfned  to  guard  against  a  repeal,  by  Implication,  of  provisions  Ilka 
L.  1M7.  ch.  13S,  1 10  (2  R.  8.,  5th  ed.,  630;  3  Bdm.  748);  L.  18ftL  ch.  122. | 
19  (2  E.  S.,  Aih  ed..  7M ;  3  Edro.  782) ;  L.  1866,  ch.  273, 8  6  (6  Bdm.  713): 
L.  1S87,  eta.  516;  and  various  similar  statutes. 

g  1390.  What  personal  property  is  exempt,  when 
owned  by  a  householder.*  —The  following  personal 
property,  when  owned  by  a  householder,  (1)  is  exempt 
from  levy  and  sale  by  virtue  of  an  execution ;  and  each 
moveable  article  thereof  continues  to  be  so  exempt, 

*8ee  Laws  1878«  ch.  33. 
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while  the  family,  or  any  of  them,  are  removing  from 
one  residence  to  another : 

1.  All  spinning  wheels,  weaving  looms,  and  stoves, 
put  up,  or  kept  for  use,  in  a  dwelling  hoose  ;  and  one 
sewing-machine,  with  its  appurtenances. 

2.  The  family  bible,  family  pictures,  and  scbool- 
books,  used  by  or  in  the  family ;  and  other  books,  not 
exceeding  in  value  fifty  dollars,  kept  and  used  as  pa«t 
of  tbe  family  library .(2) 

8.  A  seat  or  pew,  occupied  by  the  judgment  debtor, 
or  the  family,  in  a  place  of  public  worship. 

4  Ten  sheep,  with  their  fleeces,  and  the  yam  or  cloth 
manufactured  therefrom ;  one  cow ;  two  swine ;  the 
necessary  food  for  those  animals :  all  necessary  meat, 
fish,  flour,  and  vegetables,  actually  provided  for  family 
use;  and  necessary  fuel,  oil,  and  candles,  for  the  use  of 
the  family  for  sixty  days.(3) 

5.  All  wearing  apparel,  beds,  bedsteads,  and  bedding, 
necessary  for  the  judgment  debtor  and  the  family  ;  all 
necessary  cooking  utensils;  one  table;  six  chairs;  six 
knives;  six  forks;  six  spoons;  six  plates;  six  tea  cups; 
six  saucers  ;  one  sugar  dish;  one  milk  pot;  one  tea  pot; 
one  crane  and  its  appendages ;  one  pair  of  and  irons ; 
one  coal  scuttle ;  one  shovel ;  one  pair  of  tongs ;  one 
lamp ;  and  one  candlestick. (4) 

6.  The  tools  and  implements  of  a  mechanic,  necessary 
to  the  carrying  on  of  his  trade,  not  exceeding  in  value 
twenty  .five  dollars.(6) 

-  330),  aa  «m*d  by  L,  1860,  ch.  153;  with  arldl- 

llons.  JJruoki,  t .  Iliitltuwar,  6  Hua.290:  FlnDlu  p.  Maltox.  33K.  Y.  Supr, 
-182;  Becker  v.  Becker.  Al  B.irb.  497;  MIckes  r.  Tousley,  1  Cow.  IH  ; 
KneetUev.  Newcomb,  22  N.  Y.  24D;  31  Barb.  109;  Cole  v.  Stt^vens,  t 
111.  676;  MuthewHon  v.  Wuller,  3  Denlo.  62;  Brackett  r.  Watklna,  31 
Wen.l.  68:  Cox  v.  StutFord,  14  How.  &19:  Ilftsbrouck  r.  LounfJbury,  2i>  N, 
Y.  598.  (1)  Woodwanl  x\  Munay,  !rt  Johus.  JtW;  Bowiie  v.  Witt,  19 
Wend.  475;  Grimii  v.  SutUerlaiuJ.  11  Barb.  456:  Hutchinson  v.  Chanil^er- 
lain,  11  N.  Y.Lcg.  Ob8.2t'^;  Brlgham  v.  Bush,  33  Barb.  596:  Van  Ypchron 
V.  flail,  14  How.  43(>.  i*Z)  Kobin^ion'a  Cime,Z  Abb.  466.  (3)  Hoiibrouck 
r.  Boulon.  41  How.  2ntt;  sj.  c.W)  Barb.  413;  Carpenterr.  Ilenlntiton.  24 
Wenfl..'*70  ;  Hall  r.  rennev,  11  Id.  44:  Brackett  r.  Watklns,  21  Id.  fit*;  Fai^ 
rell  V.  Hlgley,  Hill  <k  D.  Supn.  ST:  Shawf.  Davla,M  Burb.  369,  (4>  Bownt 
V.  Wilt.  19  Wond.  47.'i.     (!%)   Morse  r.  Keyes.  6  How,  18;  Reluecke  r. 

^  1391.  [Amended,  1879.]  Additional  personal 
property  exempt  in  certain  cases.  —  In  addition  to  the 
expiiiptions,  allowed  by  the  last  section,  necessary 
honHehold  furiiitnre.ft)  working  toolH(2)  and  team  (8) 
professional  instruments,  furniture   and    library,   now 
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exceeding  in  value  two  hundred  and  fifty  dollars,  to- 
other with  the  necessary  food  for  the  team,  for  ninety 
daja,  are  exempt  from  levy  and  sale  by  virtue  of  an  exe- 
cation,  when  owned  by  a  persou,  being  a  householder,  (4) 
or  having  a  family  for  wliich  he  provides,  except  where 
the  execution  is  issued  upon  a  judgment,  recovered 
"wliolly  upon  one  or  more  demands,  either  for  work  per- 
formed in  the  family  as  a  domestic,  or  for  the  purchase- 
money(5)  of  one  or  more  articles,  except*as  prescribed 
in  this  or  the  last  section. 

k..  J.-ii,ci..  in,  X  ».•*-■'  "ii'^i  l»y  L.  1866.  cTi.  7K2  fl  F.dni.  626;  6  Ed  in, 
iSJii;;  also  h.  iH-^v*,  ch.  K/7,  5  1  (3  R.  S.,5th  e*!.,  616:  t  1]  tm.  ^Vi).  Danki 
•.QiiAckenbuth,  3  Demo, 6^4 ;  KneetUe  t'.Nowcotnb,  jj  \.  Y.  2^1 ;  31  Barb, 
1$^:  Snilthf.  Hill,  22  Id.  656;  Cole  r.  Stevpiis,  <t  l<i.  tTfi;  Mathewson  v, 
WdLner,3Den.i2:  V.HliU'rr.  Al)it-nbrftclc,6B;irb.  327;  Hiukoxv.Fay,36l(1.9| 
Earl  r.  Camp,  16  Wtsnd.  662:  Flehls  ii.  Moui,  15  Abb.  6;  Cox  v.  StaflTonL 
11  Uow.  Sia.  f  J  )  BlttlJiK  r.  Vaii'icnburgh.  17  How.  SO.  (2)  Roblnson'i 
cA-^.SAbb.  46«:  Bitting  r.  VandenburKh,  17  How.  :^t^:  Ford  v.  Johnson, 
M  Barb.  3^;  Morse  r.  Keyes,  G  [few.  20.  (3)  Diii  r.  Prosser,  32  Barb. 
TMi:  Hutchinson  r.ChaniberlaIn,  11  N.  Y.  L4'g.  Ot-'.  MS;  Harthousev. 
It^kef"*.  1  Daer.  6(J6;  a.  c,  11  N.  Y.  Lf^^.  Obs,  2'l\:  K  t^fmanv.  Caswell, S 
Uow.  75;  Morse  V.  Keyea.  6  Id.  20;  Wilcox  r,  Hawl.  •..  u  N.  Y.  (M8j  HoyI 
V.  Van  Alst>iie,  15  Barb. '568;  Lockwood  u.YounRlov,'  'J7  W.  306;  Wheeler 
c.  Cnjptey,  5  Mow.  2S3 ;  1  Den.  12-(;  Vun  Burtjii  v.  I.^per,  29  Barb.  386{ 
Stewart  r.  Brown,  37  N.  Y.  .^y);  Rue  v.  Alter, r>  D.mi.  119;  Radcllffr. 
WfKMt.  »  Barb.  52;  Seaman  r.  Luce,  23  Id.  2«»;  Smith  r.  Slade,  .17  !d.  («7j 
CoRMilU  V.  Brown,  5  Hun,  3*1  :  Flnnla  v.  Malloy,  33  N.  Y.  Supr.  382. 
<4)  B*?loeckeD.  Flecke,  :^  N.  Y.  Supr.  491-  Bowno  v.  Wilt,  19  Wend. 
47.'J:  OrllBne.  Sutherlnnd.  14  Barb.4.'i6;  Hutchinson  r.  Chamberlain,  11  N. 
y.  Ijf;,'.  Oba.  348;  Bowman  v.  Quacltenboss,  3  Code  R,  17;  Brlgham  v. 
Bash.  33  Barh.  am.  (5)  Hoyi  i?.  Van  Alstvne,  15  Barb.  568;  Davis  r. 
Feabixly,  lOld,  91:  Cole  v.  Stevens.  9  Id.  676;  fi  llnw .  il'4;  Barnes  v.  An- 
der»oo,  4  N.  Y.  Leg.  Obs.  346;  Hutchinson  ij.Ch  i  1  erlaln.  U  Id.  348; 
Tllcknx  r.  Fay,  36  Barb.  9;  Van  BnrLMi  7-.  Loper.  2''  i .  W8;  Crafl  v.  Cur- 
lU,  ZVHow.  163;  Cox  v,  St^iTbrd,  14  Huw.  .'iiy;  Mai  W8on  V.  Waller,  S 
Denio.  62;  Snyder i>.  Davis,  1  Hun,  35(i;  s.  c.,3T.  \   J.  596. 

^  1392.  [Amended,  1877.]  Woman  entitled  to  same 
exemption  as  a  householder. —  Where  the  jadgment 
debtor  is  a  woman,  she  is  entitled  to  the  same  exemp- 
tions, from  levy  and  sale  by  virtue  of  an  execution, 
Babject  to  the  same  exceptions,  as  prescribed  in  the  last 
two  flections,  in  the  case  of  a  householder. 
Kew. 

^  1393.  Military  pay,  rewards,  etc.,  exempt  from 
execation  and  other  legal  proceedings.  —  The  pay  and 
bounty  of  a  non-commissioned  officer,  muBiciaii,  or  pri- 
vate, in  the  military  or  naval  service  of  the  United 
States;  a  land  warrant,  pension,  or  other  reward,  here- 
tofore or  hereafter  granted  by  the  United  States,  or  by 
a  state,  for  military  or  naval  services  ;  a  sword,  horse, 

•  Srror  In  engrossing  for  "  exemp|t,jK^OOQlc 
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medal,  emblem,  or  device  of  any  kind,  presentad,  u  a 
testimonial,  for  services  rendered  in  the  military  or 
naval  service  of  tlie  United  States ;  and  the  uniform, 
arms,  and  eqoipments,  which  were  used  by  a  person  in 
that  service,  are  also  exempt  from  levy  and  sale,  by 
virtue  of  an  execution,  and  from  seizure  for  non-pay- 
ment of  taxes,  or  in  any  other  logal  proceeding. 
L.  1W4,  eta.  ff78,  H  4  and  fi  (6  Xdm.  867),  consolldftted  and  *mM. 

§  1394.  Right  of  action  for  taking,  etc.,  exempt 
property.  —  A  right  of  action  to  recover  damages,  or 
damages  awarded  by  a  judgment,  for  taking  or  injuring 
personal  property,  exempt  by  law  from  levy  and  Mde,  by 
virtue  of  an  execution,  are  exempt,  for  one  year  after 
the  collection  thereof,  from  levy  and  sale,  by  virtue  of 
an  execution,  and  from  seizure  in  any  other  legal  pro- 
ceeding. 

New.    See  TiUotson  v.  Wolcott.  48  N.  T.  188. 

§  1396.  Burying  ground  ;  when  exempted.  — Land, 
set  apart  as  a  family  or  private  burying  ground,  and 
heretofore  designated,  as  prescribed  by  law,  in  order  to 
exempt  the  same,  or  hereafter  designated  for  that  pur- 
pose, as  prescribed  in  the  next  section,  is  exempt  from 
sale,  by  virtue  of  an  execution,  upon  the  following  con- 
ditions only : 

1.  A  portion  of  it  must  have  been  actually  used  for 
that  purpose. 

2.  It  must  not  exceed  in  extent  one-fourth  of  an  acre. 
8.  It  must  not  contain,  at  the  time  of  its  designation* 

or  at  any  time  afterwards,  any  building  or  structure, 
except  one  or  more  vaults,  or  other  pls'^.es  of  deposit 
for  the  dead,  or  mortuary  monuments. 
L.  1847,  eta.  86,  i  1,  and  part  of  1 2  (4  Edm.  639),  am*d. 

§1396.  How  exempt  burying  ground  designated. 

—  in  order  to  designate  land,  to  be  exempted  as  pre- 
scribed in  the  last  section,  a  notice,  containing  a  full 
description  of  the  land  to  be  exempted,  and  stating  that 
it  has  been  set  apart  for  a  family  or  private  burying 
ground,  must  be  subscribed  by  the  owner;  acknowl- 
edffed  or  proved,  and  certified,  in  like  manner  as  a  deed 
to  be  recorded  in  the  county  where  the  land  is  situated ; 
and  recorded  in  the  office  of  the  clerk  oi*  register  of 
that  county,  in  the  proper  book  for  recording  deeds,  at 
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le«at  three  days  before  the  sale  of  the  land,  bj  virtae 
of  the  ezeentioku 

I«.  I8f7,  eh.  as,  the  residue  off  2,  am'd. 

%  1397.  Homestead}  when  exempted.  —  A  lot  of 
land,  with  one  or  more  buildings  thereon,  not  exceeding 
in  value  one  thousand  dollars,  owned,  and  occupied  as 
a  residence, by  a  householder  having  a  family,  and  here- 
tofore designated  ae  an  exempt  homestead,  as  prescribed 
by  law,  or  hereafter  designated  for  that  purpose,  as  pre- 
scribed in  the  next  section,  is  exempt  from  sale,  by  virtue 
of  an  execution,  issued  upon  a  judginent,  recovered  for 
a  debt  contracted  after  the  thirtieth  day  of  April,  eight- 
een hundred  and  fiftv ;  unless  the  judgment  was  recov 
ered  wholly  for  a  debt  or  debts,  contracted  before  the 
designation  of  the  property ,(1)  or  for  the  purchase- 
money  thereof. 

L.  wea,  Gh.  360  (4  Bdm.  632),  first  sentence  of  }  1.  Lathrop  v.  Singer, 
99  Barb.  306;  Smith  v.  Bnickett,  36  Id.  671:  Allen  v.  Cook.  26  id.^4; 
Kneettle  «.  Newcomb,  33 N.T.  349;  Rloe  v.  Davla,  7  Lans.  393 :  Schouton 
V.  Kilmer,  A  How.  627;  Robinson  «.  Wiley,  15  N.  Y.  4&i,  (1)  Cook  o. 
Newman,  8  How.  623. 

^  1398.*  How  exempt  homestead  designated.  —  In 
order  to  designate  property,  to  be  exempted  as  pre- 
ecribed  in  the  last  section,  a  conveyance  thereof,  stat- 
ing-, in  substance,  that  it  is  designed  to  be  held  as  a 
homestead,  exempt  from  sale  by  virtue  of  an  execution, 
mast  be  recorded,  as  prescribed  by  law ;  or  a  notice,  con- 
taining a  full  description  of  the  property,  and  stating 
that  it  is  designed  to  l>e  so  held,  must  be  subscribed  by 
the  owner,  acknowledged  or  proved,  and  certified,  in 
like  manner  as  a  deed  to  be  recorded  in  the  county 
where  tbe  property  is  situated ;  and  must  be  recorded 
in  the  office  of  the  clerk  of  tliat  county,  in  a  book  kept 
for  that  parp08e,and  styled  the  *'  homestead  exemption 
book." 

Id.,  iMurt  of  I  3.  AUen  v.  Cook.  36  Barb.  374 ;  Robinson  v.  Wiley,  It 
ML  IMTnota. 

g  1399.  Married  woman's  homestead;  when  ex- 
empted.—  A  lot  of  land,  with  one  or  more  buildings 
thereon,  owned  by  a  married  woman,  and  occupied  by 
her  as  a  residence,  may  be  designated  as  her  exempt 
homestead,  as  prescribed  in  the  last  section;  and  the 
property  so  designated  is  exempt  from  sale,  by  virtue 
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of  an  execation,  under  the  same  eiroam0Uno60»  and  au^ 
lect  to  the  same  exoeptiona,  as  the  homeataad  ot  a 
honaeholder,  haying  a  family. 

§  1400.  When  exemption  to  oontlnue  alter  crmmax^ 

death. —  The  exemption,  prescribed  bjr  the  last  three 
BectloDB,  ooDtinnes,  after  the  death  of  the  person  in 
whose  favor  the  property  was  exempted,  as  follows  : 

1.  If  the  decedent  was  a  woman,  it  continaes,  for  the 
benefit  of  her  surviving  children,  until  the  majority  of 
the  younffest  surviving  child. 

2.  If  the  decedent  was  a  man,  it  continues,  for  the 
benefit  of  his  widow  and  surviving  children,  until  the 
majority  of  the  voangest  surviving  <diild,  and  until  the 
death  of  the  widow. 

But  the  exemption  ceases  earlier,  if  the  property 
eeases  to  be  occupied,  as  a  residence,  by  a  person  for 
whose  benefit  it  may  so  continue,  except  as  otherwise 
prescribed  in  the  next  section. 

L.  1850,  ch.  aao  (4  JUm.  632).  second  MnteDoe  of  i  I.  unM. 

§  1401.  Bxemption  $  when  not  affeoted  by  temp^ 
rary  suspenaion  of  residence. — The  right  to  exemption, 
of  a  person  entitled  thereto,  as  prescribed  in  the  last 
four  sections,  is  not  afiected  by  a  suspension  of  the  oc- 
cupation of  the  exempt  property,  as  a  residence,  for  a 
period  not  exceeding  one  year,  which  occurs  in  conse* 
quence  of  injury  to,  or  destruction  of,  the  dwelling 
house  upon  the  premises, 
hew. 

§  1402.  If  value  of  homestead  exceeds  $1,000,  lien 
attaches  to  surplus.  —  The  exemption  of  a  homestead, 
otherwise  valid  under  the  provisions  of  this  article,  is 
not  void,  because  the  value  of  the  property,  designated 
as  exempt,  exceeds  one  thousand  dollars.  In  tliat  case, 
the  lien  of  a  judgment  attaches  to  the  surplus,  as  if  the 
property  had  not  been  designated  as  an  exempt  home- 
stead ;  but  the  property  cannot  be  sold  by  virtue  of  an 
execution,  issued  upon  a  judgment,  as  against  whicli  it 
is  exempt.  After  the  return  of  such  an  execution,  the 
oivnei  of  the  judgment  may  maiutuin  a  judgment  credi- 
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tev^B  Mlioii,  to  pvocare  a  judgment,  directing  a  sale  of 
the  pxopeiiy,  and  enforcing  his  lien  upon  the  sarplas. 
Hew. 

g  1403.  Id.;  how  prooeedfl  to  be  marshalled  when 
property  is  sold. — Where  the  judgment,  in  a  judgment 
creditor's  action,  brought  as  prescribed  in  the  la»t  sec- 
tion, or  in  any  other  action  affecting  the  title  to  aD  ex- 
empt homestead,  directs  the  sale  of  the  property,  the 
court  must  so  marshal  the  proceeds  of  the  sale,  that  the 
right  and  interest  of  each  person  in  the  proceeds,  shall 
correspond,  as  nearly  as  may  be,  to  his  right  and  inter- 
est in  the  property  sold.  Money,  not  exceeding  one 
thousand  dollars,  paid  to  a  judgment  debtor,  as  repre- 
senting his  interest  in  the  proceeds,  is  exempt  for  one 
year  iJter  the  payment,  as  the  property  sold  was  ex- 
empt; unless,  before  the  expiration  of  the  year,  he 
causes  real  property  to  be  designated  as  an  exempt 
homestead,  as  prescribed  in  section  1398  of  this  act ;  in 
which  case,  the  exemption  ceases,  with  respect  to  so 
much  of  the  money,  as  was  not  expended  for  the  pur- 
chase of  that  property ;  and  the  exemption  of  the  prop- 
erty so  designated  extends  to  every  debt,  against  which 
the  property  sold  was  exempt.  Where  the  exemption 
of  property,  sold  as  prescribed  in  this  section,  has  been 
continued  after  the  judgment  debtor's  death,  or  where 
he  dies  after  the  sale,  and  before  payment  to  him  of  his 
proportion  of  the  proceeds  of  the  sale,  the  court  may  di- 
rect that  portion  of  the  proceeds,  which  represents  his 
interest,  to  be  invested,  for  the  benefit  of  the  person  or 
persons,  entitled  to  the  benefit  of  the  exemption ;  or  to 
oe  otherwise  disposed  of,  as  justice  requires. 


§  1404.  exemption  of  real  property  j  how  cancelled. 
—  The  owner  of  real  property,  exempt  as  prescribed 
In  this  article,  may,  at  any  time,  subscribe  a  notice,  and 
personally  acknowledge  the  execution  thereof)  before  an 
Offfioer,  authorized  by  law  to  take  the  acknowledgment 
of  a  deed,  to  the  effect,  that  he  cancels  all  exemptions 
from  levy  or  sale  by  virtue  of  an  execution,  affecting 
the  property,  or  a  particular  part  thereof,  fully  described 
In  the  notice.  The  cancellation  takes  effect,  when  such 
a  notioe  is  recorded,  as  prescribed  in  this  article  for  re- 
eording  a.  notice  to  effect  the  exemption  so  cancelled. 
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Any  other  release  or  waiver,  hereafter  exeeated,  of  an 
exemption  of  real  property,  allowed  by  this  article,  or 
of  an  exemption  of  a  liomeetead,  or  a  priyate  or  family 
burying  ground,  allowed  by  the  provisions  of  law  here- 
tofore in  force,  is  void.  A  mortgage,  hereafter  execated, 
upon  propertv  so  exempt,  is  ineffectual,  until  the  ex- 
emption has  been  cancelled,  as  prescribed  in  this  sec- 
tion ;  except  that  such  a  mortgage  is  valid,  to  the  extent 
of  the  purchase-money  of  the  same  property,  secured 
thereby. 
New.    See  L.  laso,  eta.  980,  iMt  aentenoe  of  1 1. 


ARTICLE  SECOND. 

libh  of  ak  bxbcution  ttfon  pbbsonal  property; 
lbvt  xtpolf  and  saiib  of  personal  fropbrtt. 
rights  of  indsicnitor0  of  sheriff. 


1405.  Personal  propertj  bound  bj  exeontlon. 
140d.  Order  of  prefereooe  among  executtona. 
14(17.  Id.;  when  attacbmenta  also  are  Issued. 


14J«.  Id.;  wn( 

1409.  Title  of  bona  fide  parcbasers  before  levr,  not  aflbcted. 

1410.  Execatlon  may  be  levied  upon  current  monej. 

1411.  Levy  upon  certain  evidences  of  debt. 

1412.  Interest  of  bailor  In  goods  pledged  may  be  sold. 

1413.  When  partners  may  apply  for  release  of  property  toTled 

upon. 

1414.  Undertaking  to  be  given. 

1415.  Provision,  where  a  warrant  of  attachment  has  alM  been 

levied,  etc. 

1416.  When  the  undertaking  enurRS  to  other  judgment  oradltoFS. 

1417.  How  partner's  Interest  sold:  rights,  etc.,  of  pnrchaeer. 

1418.  ('lalro  of  property  by  a  thtni  person,  how  tried. 

1419.  Proceedings,  If  claimant  suooeedt. 

1420.  Inqultiiiion  not  to  pr^udice  clalmant*8  right. 

1421.  In  action  against  officer,  indemnitors  may  be  rabatltnted  aa 

defendants. 

1422.  Notice  or  application  and  proofl«  thereupon. 

1423.  Terms  may  be  Imposed. 

1424.  When  indemnity  related  to  part  of  property. 

1425.  Application  when  officer  is  Joined  with  indemnitors. 

1426.  Effect  of  the  order. 

1427.  Officer  to  whom  indemnity  Is  given,  required  to  give  notice 

of  action. 
142S.  Bale  of  personal  property;  bow  made. 
1429.  Notices  of  sale  to  be  posted. 

§  1406.  Personal  property  bound  by  ezeoottoii*  -» 

The  goods  and  chattels  of  a  judgment  debtor,  not  ex- 
empt, by  express  provision  of  law,  from  levy  and  aale 
by  virtue  of  an  execution,  and  his  other  personal  prop- 
erty, which  is  expressly  declared  by  law,  to  be  subject 
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to  levy  by  vlrttte  of  an  exeeation,  are,  when  sitaated 
within  the  jajisdiction  of  the  officer,  to  whom  an  exe- 
eation  against  property  ii  delivered,  bound  by  the  exe- 
eation,  from  the  time  of  the  delivery  thereof  to  the 
proper  olfioer,  to  be  executed ;  bat  not  before. 

X  R.  S.  9K,  I  IS  (2  Bdm.  879),  am*d.  8e«  Hathaway  v.  Uowell.  54  N. 
T.  87;  HUl  v,  HaynM,  Id.  Ifi3;  Btewmrt  v.  Boale,  7  Unn.  403.  and  caset 
dted. 

g  1406.  Order  of  prefoenoe  among  executions.  — 
Wliere  two  or  more  executions  against  property  aro 
issued,  out  of  the  same  or  different  courts  of  record, 
against  the  same  judgment  debtor,  the  one  first  delivered, 
to  an  officer,  to  be  executed,  has  preference,  notwith- 
standing that  a  levy  is  first  made,  by  virtue  of  an  exe- 
cution subsequently  delivered  ;(1)  but  if  a  levy  upon 
and  sale  of  personal  property  has  been  made,  by  virtue 
of  the  junior  executlonX2)  before  an  actual  levy  bv 
virtue  of  the  senior  execution,  the  same  property  Buall 
not  be  levied  upon  or  sold,  by  virtue  of  the  letter.* 

1±,  1 14.  am'd.  Bl^bth  Nat,  Bk.  v.  Fitch.  49  N.  7.  689 :  Sllngerland  v. 
Swart,  13  Johns.  256 :  Yall  v.  Lewis,  4 10.  450 ;  Phillips  v.  Wheeler.  2  Hao, 
MS.  7l)  Patonv.  Westervelt.  12  N.  T.  Leg.  Obs.7:  Russell  v.  Glbb8,i 
Cow.  390;  Sowe  «.  Richardson,  6  Barb.  &i5;  Oamp  v.  Chamberlain,  S 
Den.  1«.  (2)  Peck  v.  Titfany.  2N.  Y.  461. 

§  1407.  Id. ;  when  attachments  also  are  issued. — 
Where  there  are  one  or  more  executions,  and  one  or 
more  warrants  of  attachment,  against  the  property  of 
the  same  person,  the  rule  prescribed  in  the  last  section 
prevails,  in  determining  the  preferences  of  tlie  execu- 
tions or  warrants  of  attachment;  the  defendant  in  the 
warrants  of  attachment  being,  for  that  purpose,  re- 
garded as  a  judgment  debtor. 

Id.,  (  U.  am'd.  BelnmUler  v.  BUdmora,  7  Lano.  161 ;  Laniont  v.  Gheih* 
Ire.  6  Id.  234. 

§  1408.  Id. ;  when  issued  from  comrt  not  of  record* 

—  But  an  execution,  issued  out  of  a  court  not  of  record, 
or  a  warrant  of  attachment,  granted  in  an  action  pend* 
ing  in  a  court  not  of  record^  if  actually  levied,  has  pref- 
erence over  another  execution,  issued  out  of  any  court, 
of  record  or  not  of  record,  which  has  not  been  pre* 
viously  levied. 
Id.,|U,amU 

*  Xrror  In  enffrosilng  for  "  latter.  ** 
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§  1409.  Title  of  bona  fide  pnzehasan  before  levy, 

not  affected.  —  The  title  to  personal  property,  acquired 
before  the  actoal  levy  of  an  execution,  bjr  a  parchaser 
in  good  faith,  and  without  notice  that  the  execution  has 
been  issued,  is  not  affected  by  ao  execution  delivered, 
before  the  purchase  was  maae,  to  an  officer,  to  be  exe- 
cuted. 

2  K.  S.  SCA.  }  17.  Pine  «.  Rlkert.  21  Barb.  469 ;  HlllBpangh  v.  mtcbell,  8 
Id.  333:  Butler  v.  Maynard.  11  Wend.  Ul;  Bond  o.  WUlet,  »  How.  47 ; 
Hendricks  «.  Robinson,  t  Johns.  (Jh,  M;  Hendricks  r.  Walrlen.  17 
Johns.  438;  Bay  v.  Blrdsaye,  6  Den.  619;  Campv.  OhamberUdn,  Id.  198; 
Beynolds  v.  Darling,  42  Barb.  416 ;  Bliss  v.  Ball.  9  Johns.  132. 

g  1410.  [Amended,  1877.]  Bzeoution  may  be  levied 
upon  current  money.  ^- The  officer,  to  whom  an  execu* 
tion  against  property  is  delivered,  must  levy  upon  cur- 
rent money  of  the  United  States,  belonging  to  the  judg- 
ment debtor ;  and  must  pay  it  over,  as  so  much  money 
collected,  without  exposing  it  for  sale;  except  that 
where  it  consists  of  gold  coin,  he  must  sell  it,  like  other 
personal  proi>erty ;  unless  he  is  otherwise  directed,  by 
an  order  of  a  judge,  or  by  the  judgment  in  the  particu> 
lar  cause. 

SnbstUated  for  2  B.  S.  866,  { 18. 

g  1411.  [Amended,  1877.]  Ziovy  upon  certain  evl- 
donoes  of  debt.  —  The  officer,  to  whom  an  execution 
affainst  property  is  delivered,  must  levy  upon  and  sell, 
a  Dill,  or  other  evidence  of  debt,  belonging  to  the  judg- 
ment debtor,  which  was  issued  by  a  moneyed  corpora- 
tion to  circulate  as  money  ;(1)  or  a  bond,  or  other  instru- 
ment for  the  payment  of  money,  belonging  to  the 
judgment  debtor,  which  was  executed  and  issued,  by  a 
government,  state,  county,  public  officer,  or  municipal 
or  other  corporation,  and  is  in  terms  negotiable,  or  pay. 
able  to  the  bearer  or  holder. 

,  8R.  S.  368.1  19.am*d.  Wheeler  o.  Smith.  It  Barb.  S47;  Tlinllt  «. 
Lord.  1  Oow.MO;  Bansom  v.  Miner,  3  Sandf.  002.  (1)  Handy  «.  Dobbin. 
U  Johns.  220$  Holmes  v,  Nnncaster,  Id.  395;  wnilams  v,  BogenTs 
Id*  1C3. 

J  I  1412.  Xnterestof  bailor  In  goods  pledged  may  be 
d.  —  The  interest  of  the  judgment  debtor  in  persona] 
property,  subject  to  levy,  lawfully  pledged,  for  the  pay- 
ment  of  money,  or  the  performance  of  a  contract  or 
element,  may  be  sold,  in  the  hands  of  the  pledgee,  by 
virtue  of  an  execution  against  property.  The  purchaser 
at  the  sale  acquires  all  the  right  and  interest  of  the 
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Judgment  debtor,  and  is  entitled  to  the  possession  of  the 
property*  on  complying  with  the  torms  and  conditions, 
upon  which  the  jodgment  debtor  could  obtain  poases- 
eion  thereof.  Tlds  section  does  not  applj  to  property, 
of  which  the  Judgment  debtor  is  unconditionalljr  entitled 
to  the  poBsession. 

3  R.  8.  86S,  1 90,  smU  8«al «.  Kruger,  9  How.  fl69 ;  Hull  v.  Garnley. 
11  K.  Y.  M»:  White  v.  Oole,  24  Wend.  117;  Smith  v.  Acker.  J3  id 
C53.  note;  Bakewell  v.  Ellsworth.  6  Hill,  484;  Wheeler  v.  McFarland, 
10  Wend.  SIS.    Hortgased  chattels :  Porter  v.  Pannley.  &2  N.  Y.  165, 

g  1413.  When  partners  may  apply  for  release  of 
piroperty  levied  upon.  —  Where  an  officer  has  seized 

Sersonal  property  of  a  partnership,  before  or  after  its 
issolution,  upon  a  levj  upon  the  interest  therein  of  a 
partner,  made  by  virtue  of  an  execution  against  his 
indiridua]  property,  the  other  partners,  or  former  part- 
ners, haying  an  interest  in  the  property,  or  any  of  them, 
m&y,  at  any  time  before  the  sale,  apply  to  a  judge  of 
the  court,  or  to  the  county  judge  of  the  county,  where 
the  seiaore  was  made,  upon  an  affidavit,  showing  the 
facts,  for  an  order,  directing  the  officer  to  release  the 
property,  and  to  deliver  it  to  the  applicant. 

Haw.  See  Temporary  Act,!  ft. sabd.  10,  and  8  6.  SeeBlghth  Nat. 
B«ak  V.  ntch.49If.  T.  A30;  Kelij  v.  Scott, id.  AM;  Menaugh  v.  Whit- 

§  1414i  Undertaking  to  be  given.  —  Upon  such  an 
ai^plication,  the  applicant  must  give  an  undertaking, 
inth  at  least  two  sureties,  approved  by  the  judge,  to 
the  effect,  that  he  will  account  to  the  purchaser,  upon 
the  sale  to  be  made  by  virtue  of  the  execution,  of  the 
interest  of  the  judgment  debtor  in  the  property  seized, 
in  like  manner  as  he  would  be  bound  to  account  to  an 
assignee  of  such  an  interest ;  and  that  he  will  pay  to 
the  purchaser  the  balance,  which  may  be  found  due 
apon  the  accounting,  not  exceeding  a  sum,  specified  in 
the  undertaking,  which  must  be  not  less  than  the  value 
of  the  interest  of  the  judgment  debtor,  in  the  property 
seised  by  the  sheriff,  as  fixed  by  the  judge.  The  pro- 
visions of  flections  696  and  696  of  this  act  apply  to  the 
proceedings,  taken  as  prescribed  in  this  ana  the  last 


See  1 6M,  ante.    See  Temporanr  Act,  1 5,  snbd.  10.  and  1 6. 

§  1416.    Provision,  where  a  warrant  of  attaclunent 
I  levied,  eta  —  Where  a  warrant  of  attach- 
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ment  has  been  levied  upon  the  interest  of  a  defendant, 
as  a  partner,  in  nersonal  property  of  a  partnership,  and 
the  attachment  has  been  discharged  as  to  that  interest, 
as  prescribed  in  sections  698  and  (594  of  this  act,  a  levj, 
by  virtue  of  an  execution  against  his  individual  prop- 
erty, cannot  be  made  upon  Ids  interest  in  the  same 
property,  unless  the  warrant  of  attachment  has  been 
vacated,  or  annulled. 
New.    I>eanlt1on  or**anniiUed.**   Sea  Temporair  Aet.  {  S. 

§  1416.  When  the  undertaking  enures  to  other 
Judgment  oreditors.  —  Where  personal  property  of  a 
partnership  has  been  released,  upon  giving  an  under- 
taking, as  prescribed  in  the  last  three  sections,  if  the 
execution,  by  virtue  of  which  the  levy  was  made,  is 
set  aside,  or  is  satisfied  without  a  sale  of  the  interest 
levied  upon,  the  undertaking  enures  to  the  benefit  of 
each  judgment  creditor  of  the  same  judgment  debtor, 
then  having  an  execution  in  the  hands  of  the  same  offi- 
cer, or  of  another  officer,  having  authority  to  levy  upon 
that  interest,  as  if  it  had  been  given  to  obtain  a  release 
from  a  seizure,  made  by  virtue  of  such  an  execution. 
N«w. 

g  1417.  How  partner's  interest  sold  \  rights,  eto..  of 
purchaser.  —  Where  personal  property  of  a  partnership 
has  been  so  released,  the  interest  of  the  judgment 
debtor  therein  may  be  sold  by  the  officer ;  and  the  pur- 
chaser, upon  the  sale,  acquires  all  that  interest,  as  if  bo 
was  an  assignee  thereof.  If  the  purchase-money  ex 
ceeds  the  amount  of  all  the  executions  and  warrants  of 
attachment,  against  the  property  of  the  same  judgment 
debtor,  of  which  the  officer  has  notice,  and  of  the  law- 
ful fees  and  charges  thereon,  the  officer  must  pay  the 
surplus  into  court,  for  the  benefit  of  the  judgment 
debtor,  or  other  person  entitled  thereto. 

New. 

g  1418.  Olaim  of  property  by  a  third  person,  how 
tried.  —  If  personal  property,  levied  upon  as  the  prop- 
erty of  the  judgment  debtor,  is  claimed,  by  or  in  beh^ 
of  another  person,  as  his  property,  the  officer  may,  in 
his  discretion,  empanel  a  jury  to  try  the  validity  of  the 
eUim. 

New.    See  }  657,  ante. 
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g  1419.  [iUnended,  1877.]  Proceedings,  if  claimant 
incceedfl.  — If,  by  their  inqulsitioo,  the  jurors  find  that 
the  property  belongs  to  the  claimant,  they  must  also 
determine  its  value.  Thereupon  the  officer  may  relin* 
quish  the  levy,  unless  the  judgment  creditor  gives  him 
an  undertaking,  with  at  least  two  safflcient  sureties,  to 
the  effect,  that  the  sureties  will  indemnify  him.  to  an 
amount  therein  specified,  not  less  than  twice  the  value 
of  the  property,  as  determined  by  the  jury,  and  two 
hundred  and  fifty  dollars  in  addition  thereto,  against  all 
damages,  costs  and  expenses,  in  an  action  to  be  brought 
against  him,  by  the  claimant,  his  assignee,  or  other 
representative,  by  reason  of  the  levy  upon,  detention, 
or  sale  of  any  of  the  property,  by  virtue  ot  the  execu« 
tion.  if  the  undertaking  is  given,  the  officer  must  de- 
tain the  property,  as  belonging  to  the  judgment  debtor. 

New.    flee  I  608.  ante. 

§  1420.  Ihquiaition  not  to  prejudloe  claimant's  tight. 
—  If  the  property  is  found  to  belong  to  the  defendant, 
the  finding  does  not  prejudice  the  riglitof  the  claimant, 
to  bring  an  action  to  recover  the  property  so  levied 
upon,  or  damages  by  reason  of  the  levy,  detention,  or 
sale. 

Kew.    See||I08aodl09,and6fl7-flM,ante. 

g  1421.  In  action  against  officer,  indemnitors  may 
be  substituted  as  defendants.  —  Where  an  action  to  re- 
cover a  chattel,  hereafter  levied  upon  by  virtue  of  an 
execution,  or  a  warrant  of  attachment,  or  to  recover 
damages  by  reason  of  a  levy  upon,  detention,  or  sale  of 
ptjrsonal  property,  hereafter  made,  by  virtue  of  an  exe- 
cution, or  a  warrant  of  attachment,  is  brought  against 
an  officer,  or  against  a  person  who  acted  by  his  com- 
mand, or  in  his  aid,  if  a  bond  or  written  undertaking, 
indemnifying  the  officer  against  the  levy  or  other  act, 
was  given,  in  behalf  of  the  j  udgment  creditor,  or  the 
plalntifiT  in  the  warrant,  before  the  action  was  com- 
menced, the  person  or  persons  who  gave  It,  or  the  sur- 
vivors, if  one  or  more  are  dead,  may  apply  to  the  court, 
for  an  order  to  substitute  the  applicants,  as  defendants 
in  the  action,  in  place  of  the  officer,  or  of  the  person  so 
acting  by  his  command,  or  in  his  aid. 

9«w.    Bee  Peck  v.  Acker,  20  Wend.  60S:  Bridgeport  F.  A  M.  Int.  Oo. 
— — i,MH.  T.17A. 
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g  1422.  NoUoe  of  appUoftUon  and  proofii  theieupop. 

•— X^otice  of  the  ftpplication  most  be  given  to  the  &ttOT- 
nej  for  each  party  to  the  action.  If  the  defendant  haa 
not  appeared,  notice  mnat  be  given  to  him  peraonally. 
If  the  pleadinffs  do  not  eufficiently  ahow,  that  the  case 
Is  one  where  the  order  may  be  granted,  the  facta*  with 
respect  thereto,  muat  be  shown  by  affidavit,  or  other 
competent  proof.  The  motion  papers  mnst  contain  a 
written  consent,  to  be  made  a  defendant  in  the  action, 
ezecated  by  each  person,  who  executed  the  Instrument 
of  indemnity,  unless  proof,  by  affidavit,  is  furnished, 
that  those  who  do  not  consent  are  dead.  Each  consent 
must  be  acknowledged  or  proved,  and  certified,  in  like 
manner  as  a  deed  to  be  recorded  in  the  county. 
New. 

§  1423.  Tenns  may  be  imposed.  —  Upon  granting 
the  order,  the  court  may,  in  its  discretion,  require  the 
applicants  to  furnish  additional  security  to  the  plain- 
tiff, and  to  pay  the  reasonable  expenses  of  the  defend- 
ant, necessarily  incurred  before  the  order  is  granted; 
or  it  may  impose  such  other  terms,  for  the  security  of 
either  of  the  original  parties,  as  justice  requires. 
New. 

§  1424i  When  indemnity  related  to  part  of  prop- 
erty.—  If  the  indemnity,  given  by  the  applicants,  re- 
lated to  a  part  only  of  the  property,  the  court  may,  in 
a  proper  case,  direct,  that  the  action  be  divided  into  two 
actions ;  that  the  applicants  be  substituted  as  defend- 
ants in  one,  without  affecting  the  other ;  and  that  the 
controversy  in  each  action  be  limited  to  that  part  of  the 
property,  in  respect  to  which  it  is  to  be  continued. 
Where  such  an  order  is  made,  a  similar  application  may 
be  subsequently  made,  in  the  action  which  proceeds 
against  the  original  defendant. 

New. 

g  1426.  AppUoation  wlien  oflloer  is  Joined  with  ia- 
demnitora. —  If  the  officer,  or  person  acting  bv  his  oom- 
maad,  or  In  his  aid,  is  joined  as  a  defendant,  with  all  the 
persons  entitled  to  make  an  application,  they  may  ap- 
ply for  an  order  to  strike  out  his  name,  as  a  defendant. 
If  he  is  joined  as  a  defendant,  with  one  or  more,  but 
not  all  of  them,  those  who  are  not  made  defendants, 
niay  apply  to  be  substitnted  as  defendants  in  his  place. 
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In  either  case,  the  a|ypUoation  is  made  in  the  aame  man- 
ner, and  is  subject  to  the  same  proviBionB,  aa  if  it  was 
made  as  prescribed  in  section  14dl  of  this  act. 

g  1426.  Bfisot  of  the  order. — An  order»  made  as  pie- 
Bcribed  in  the  last  five  sections,  does  not  affect  the 
merits  of  the  caase  of  action,  or  of  the  defence,  except 
80  far  as  it  limits  the  controversy  to  particular  property. 
But  If  the  substituted  or  remaining  defendants  recover 
Judgment,  thej  are  entitled  to  single  costs  onlj.  If  the 
action  is  discontinued,  or  the  complaint  dismissed,  a 
new  action  maj  be  brought,  as  if  the  former  action  had 
not  been  brought. 

Vev. 

§  1427.  Officer  to  whom  indemnity  Is  gtven,  re- 
q;iured  to  give  notioe  of  notion. —  Where  an  action  is 
brought,  in  a  case  where  one  or  more  persons  are  en- 
titled to  make  an  application,  for  an  order  of  substitu- 
tion, as  prescribed  in  section  1421  of  this  act,  the  offi- 
cer, to  whom  the  instrument  of  indemnity  was  given, 
cannot  maintain  an  action  thereupon,  against  a  person 
entitled  to  make,  but  who  has  not  made,  such  an  appli- 
cation; unless  notice  of  the  commencement  of  the 
action  against  the  officer,  or  the  person  actinr  by  his 
eommand,  or  in  his  idd,  is  given,  before  the  trial 
thereof,  or  at  least  ten  days  before  Judgment  by  de- 
fault is  taken  therein,  either  to  the  attorney  whose 
name  is  subscribed  to  the  execution  or  warrant  of  at- 
tachment, or,  personally,  to  the  Judgment  creditor,  or 
to  the  plaintiff  in  the  action  in  which  the  warrant  of 
attachment  was  issued,  or  to  one  of  the  persons  who 
executed  the  instrument  of  indemnity. 

Vow. 

§  1428.  Sale  of  penmnal  property)  how  made.  — 
Personal  property  must  be  offered  for  sale,  in  such  lots 
and  parcels,  as  are  calculated  to  bring  the  highest 
price!(l)  Except  where  the  officer  is  expresslv  author- 
tted,  by  this  aitide,  to  sell  nroperty  not  in  his  posses- 
flion,  personal  property  shall  not  be  offered  for  sale, 
nnless  it  is  present,  and  within  the  view  of  those  at- 
tending the  8ale.(d) 

SB.&»7,|n(S  Idm.  381).  am*d.  Bfaeldon  «.  Soper,  14  Jo1iiM.ans 
GMMn  9.8(0111,17  ld.U«:  WuUig  v.  LoomlB.4  Barb.  4M;  Bre«M  «. 
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Bange,  3  E.  D.  Smttb.  474;  0*Donnell  r.  Llndsar.  39  K.T.  Supr.  938:  Tag- 
well  V.  Buaaliig,  4  T.  i  G.  081 ;  s.  cMS  How.  89.  (1 )  TIfft  v.  Bart  on.  4  D«nlo, 
171 ;  Bruce  tTwcstervelt^  JB.  D.  SmltU.  440 ;  Stephens  «.  Belrd, «  Cow. 
3X4:  Wyman  v.  Hart.  12  IIow.  122.  (2)  Bake  well  v.  Kllsworth,  I  N.  T. 
Leg.  Obs.  S46!  i.  c.,e  Hni.4M;  Llnnendoll  t^  Doe,  14  Johns.  223:  Ores- 
son  V.  Stoat,  17  id.  116;  Tifll  v.  Barton.  4  Den.  171 :  Bruce  v.  Weblerve't, 
2  B.  D.  Smith,  440. 

§  1429.  Notices  of  sale  to  be  posted.  —  At  least  six 
days'  previous  notice  of  the  time  and  place  of  a  sale  of 
personal  property,  by  virtae  of  an  execution,  must  be 
given,  by  posting  conspicuously  written  or  printed  no- 
tices thereof,  in  at  least  three  public  places  of  the  town 
or  dty,  where  the  sale  is  made. 

3  R.  8.  MT.  1 31.  Frederick  v,  Wtaeclock.  3  T.  A  C.  310 :  Jackson  «. Clark, 7 
Johna.  317;  O'DonneUo.  Lindsay.  89  N.  T.  Sapr.  ft33.  Poatponement 
of  Bale:  same  caaea ;  alio  Perkins  v»  Proad.  63  Barb.  430. 


ARTICLE  THIRD. 

SALE,  BEDSMPnOH^  AND  OOITVETANOB  OF  KBAL   FaOP> 
BRTT;  BIGHTS  AND  LIABXLITIBB  09  PSBSOKB  IKTBB- 

SBTED. 

8m.  1480.  To  what  leasehold  property  this  article  applies. 
1481.  Beal  property  held  In  trost,  when  liable  to  er— 
1432.  Equity  of  redemption;  when  not  to  be  sold. 


1481.  Beal  property  held  In  trost,  when  liable  to  exeootlon. 

1432,  Equity  of  redemption;  when  not  to  be  r-'^ 

1433.  Dlrpction  to  be  Indorsed  on  execution. 


1434.  Notice  of  sale  of  real  property;  how  given. 

1436.  Propert)'.  how  described  therein.    Part  may  be  aold. 

1436.  Penalty  for  irregularity  In  sAle. 

1437.  Manner  of  oondnctlng  sale. 

1438.  Sherlirto  make  dnpUcate  certtflcates  of  sale. 

1439.  Oertlflcate  to  be  recorded,  et^  ^    ^ 

1440.  Title  to  real  property  not  dWeated  before  deed.    ^  ^ 

1441.  Rights  of  holder  of  the  property  during  tnlenBedlate 

1442.  Order  to  prevent  waste ;  when  and  how  applied  for. 

1443.  Proceedings  to  punish  violation  of  the  OfOtr. 

1444.  Mode  and  extent  of  pnnlshment. 
1415.  How  warrant,  etc. ,  superseded. 

1446.  When  and  how  real  property  aold  vuj 

1447.  By  whom  such  redemption  msjr  be  mada* 
144^  Such  redemption  avoids  the  sale. 

1449.  When  creditor  may  redeem. 
I4fi0.  What  sum  to  be  paid,  etc.,  when  creditor  redeesii. 
1461.  Bedemptlon  by  another  creditor  fhim  6  redaamtnc  «ndl 

1453.  Id.;  when  second  redeeming  creditor  haa  tha  prior  ll«n. 
1463.  Subsequent  redemptions  by  other  eredlton. 

1454.  Wiien  creditor  may  redeem  after  fifteen  moBtlM. 
IHA.  When  rcderaptloa  roust  be  made  at  aherUTa  qOob. 
1496.  Original  purchaser  may  redeem,  when  alao  a  eredtlor. 

1467.  Crediior  maj  redeem  again  onder  aaothor  JodcniMlt. 

1468.  R<»demptTon  by  person  entitled  to  retleem  part. 

1450.  Redemption  by  owners  of  undivided  iharas. 

1460.  Id.;  by  creditors  having  Hens  on  undivided ' 

1461.  Right  to  redeem  not  affected  by  agreement. 
1463.  To  whom  money  paid  upon  redemption. 
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Ao.  MI8.  (Vrtiacate  of  Batfsfactlon  riMpitrad  to  ttAet  redemption  by 

creditor. 

1464.  What  evidence  a  redeeming  Jodgmeot  eredltor  must  fumUh. 

1465.  Id.;  as  to  moTtRage  creditor, 

1466.  Id.:  as  to  executor  or  admliiMntor. 

1467.  Ofliccrs  to  keep  papers  open  to  !]iq>ecUon;  when  to  file  tbem. 

1468.  Wli'i'n  red(-mpt!on  takes  t'fTcct. 

1469.  Oertltlcate  to  be  given,  whr  ti  red«Biptlon  made. 

1470.  Certlflcate  may  be  ack no wl edged  and  recorded. 

1471.  W>H-n  and  by  whom  conv*>y.ince  to  be  executed. 

1472.  To  whom  conveyance  to  be  <sxecuted. 

1473.  Winn  conveyance  miide  to  executor  or  admlnliirator;  effe^ 

U74.  AMlgmnent  mnst  be  acknowledged  and  filed. 
147ft.  Under-eberlfforsnccessortoact,  IfsherifTdlei. 

1476.  Honey  may  be  paid,  »tc..  to  nnder-staerlfl;  or  depnty-efherUi; 

who  Bold  property. 

1477.  Application  of  this  article  to  sale  by  coroner,  or  peraon  spe- 

cially appointed,  etc 

1478.  Id.;  where  coroner  or  person  appointed  dies,  etc 

§  1430.  To  what  iMiehold  property  this  article  ap- 

imai. — The  expreasion,  "real  property",  as  used  In 

this  and  the  eacceeding  article,  inclndes  leasehold  prop. 

erty,  where  the  lessee  or  his  assignee  is  possessed,  at 

the  thne  of  the  Bale^l)  of  at  least  fiye  years  unexpired 

term  of  the  lease,  and  also  of  the  building  or  buildings, 

if  any,  erected  thereupon. 

L.  1887.  cb.  46S,  1 1 ;  Terbal  amendments.  Westenrelt  v.  People,  10 
Wend.  416.   (1)  Ax  parte  WllM>n.  7  Hill.  ISO. 

g  1431.  Real  property  held  in  trust,  when  liahle  to 
execution.  —  Real  property,  held  by  one  person,  in  trust 
or  for  the  use  of  another,  is  liable  to  levy  and  sale  by 
Tirtue  of  an  execution,  issued  upon  a  judgment  recov- 
ered against  the  person,  to  whose  use  it  is  so  held,  in  a 
case  where  it  is  prescribed  by  law,  that,  by  reason  ef 
the  invalidity  of  the  trust,  an  estate  vests  in  the  bene- 
ficiary ;  but  special  provision  is  not  otherwise  made  by 
law,  for  the  mode  of  subjecting  it  to  his  debts. 

Sobstltnted  for  2  R.  8.  368. 1 26  (2  Edm.  881).  See  Wright  v.  Donglaaa, 
ft  Barb.  594, 674 ;  Oarfleldv.  Hatmaker,  \5  S,  Y.  475.  480:  Mallory  v. 
Ctark,  9  Abb.  868;  s.  c,  M  How.  418. 

g  1432.  Squity  of  redemption;    when  not  to  be 

aold.  —  The  judgment  debtor's  equity  of  redemption,  in 

real  property  mortgaged,  shall  not  be  sold  by  virtue  of 

an  execution,  issued  upon  a  iudgment  recovered  for  the 

mortgage  debt,  or  any  part  thereof. 

Id.,  181.  DelapIabM  «.  Hitchcock,  6  HlU.  14;  Greenwldi  Bank  «, 
Uomlfl,  S  SiOdt  Oh.  70.     See  Trlmm  «.   karsh.  54  N.  T.  888,  aaa 
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g  1433.  Direotioa  to  be  Indoraad  on  okoohIIob. — 

Where  an  execation  against  propert  j,  is  issued  upon  a 
Judgment,  specified  in  the  last  section,  to  the  coantj 
where  the  mortgai^ed  property  is  situated,  the  attorney, 
or  other  person  who  sahscrihes  it,  must  indorse  there- 
upon a  direction  to  the  sheriff,  not  to  levy  it  upon  the 
mortgaged  property,  or  any  part  thereof.  The  direo- 
tion  must  briefly  describe  tlie  mortgaged  property,  and 
refer  to  the  book  and  page,  where  the  mortgage  is  re- 
corded. If  the  execution  is  not  collected  out  of  the 
other  property  of  the  Judgment  debtor,  the  sheriff  must 
return  it  wholly  or  partly  unsatisfied,  aa  the  case  re- 
quires, 
a  B.  S.  868.  H  82  and  8S.    I>etaptalne  v,  Hitcboodr,  6  Hill,  lA. 

§  1434i  Motioe  of  sale  of  real  property-)  haw  ghrao. 

—The  sheriff  who  sells  real  property,  by  yirtue  of  mm 
execution,  must  previously  give  public  notice  of  the 
time  and  place  of  the  sale,  as  follows : 

1.  A  written  or  printed  notice  thereof  must  be  oon- 
spieuously  fastened  up,  at  least  forty-two  days  before 
the  sale,  in  three  public  places,  in  the  town  or  city 
where  the  sale  is  to  take  place,  and  also  in  three  public 
places,  in  the  town  or  city  where  the  property  is  situ- 
ated, if  the  sale  is  to  take  place  in  another  town  or 
city. 

2.  A  copy  of  the  notice  must  be  published,  at  least 
once  in  each  of  the  six  weeks,  immediately  preceding 
the  sale,  in  a  newspaper  published  in  the  county,  if 
there  is  one;  or,  if  there  is  none,  in  the  newspaper 
printed  at  Albany,  in  which  legal  notices  are  required 
to  be  published. 

Id.,  i M,  am'd.    O'Donnell  v.  Lindsay, 89  N.  Y.  Sapr.  00;  Oloott  v. 

Robinson.  21  N.  Y.  150;  Woodr.  Morchoose, 45  Id.  369. 

§  1436.  Property,  how  desoribed  therein.  Part 
may  be  sold.  —  In  each  notice,  specified  in  the  last  see* 
tion,  the  real  property  to  be  sold  must  be  described  with 
common  certainty,  by  setting  forth  the  name  of  the 
township  or  tract,  and  the  number  of  the  lot,  if  there  !• 
any,  or  by  some  other  appropriate  description.(l)  The 
yalidity  of  a  sale  is  not  affected  by  the  fact,  that  the 
property  sold  is  part  only  of  the  property  adyertlsed 
to  be  sold. 
Id^i8ft.am*d.    (1)  0*Doiinell  v.  Ltadnj,  80 N.  T.  Bspr.  M. 

Digitized  by  VjOOQIC 


II19  RBAL  PROPEBTT.     §g  1430-1439 

g  143(S.  Penalty  ibr  inragulaxiiy  in  sale.  —  A  sheriff 
who  aellfl  real  property,  hy  virtue  of  an  execution,  with- 
oat  having  given  notice  thereof,  as  prescribed  in  the 
liiBt  two  sections,  or  otherwise  than  as  prescribed  in  this 
chapter,  forfeits  one  thoasand  dollars  to  the  party  in* 
Jnred,  in  addition  to  the  damages  which  the  latter  sos- 
tains  thereby. 

2  B.  &  aS9,  i  37.    Pvc«  V.  Halbert,  1  How.  flft;  Wood  v.  Morehout, 

tfK.T.aes. 

§  1437.  BSanner  of  oondnoting  sale.  —  Where  real 
property,  offered  for  sale  by  virtue  of  an  execution,  con- 
sists of  two  or  more  known  lots,  tracts,  or  parcels,  each 
lot,  tract,  or  parcel  must  be  separately  exposed  for 
sale.(l)  If  a  person  who  is  the  owner  of,  or  is  entitled 
by  law  to  redeem,  a  distinct  parcel  of  the  property,  of 
an  J  other  description,  requires  that  parcel  to  be  exposed 
for  sale  separately,  the  sheriff  must  expose  it  accord- 
ingly. (2)  No  more  real  property  shall  be  exposed  for 
sale,  than  it  appears  to  be  necessary  to  sell.  In  order  to 
satisfy  the  execution. (8) 

Id.,  i  SB.  amM.  (1)  CDonnell  v.  Llndsajr.  30  N.  T.  Sapr.  523;  Bug- 
well  V.  BoMluK*  4  T.  A  G.  681 ;  ■.  o.,  48  How.  80 ;  Cunningham  «. 
CM«ldr.  7:Abb.  183;  §.  c,  17  N.T.  276 ;  QrofTv.  Jonea,  6  Wend.  622:  Nell- 
•on  V.  MellBon,  ft  Barb.  685 :  Woods  v.  Monell,  1  Johng.  Cb.  608.  (3)  Nell- 
aon  r.  Netlflon,  6  Barb.  666.  (3)  Troup  v.  Wood,  4  Johna.  Ch.  238; 
SDyder  v.  Staffbrd.  11  Paige,  71;  Tiernan  v.  Wilson,  6  Jobns.  Gb.  411; 
Hewsonv.  Dergert,  8  Johna.  333;  Woods  v.  Monell,  1  Johna.  Ch.  603; 
Jackaon  v,  Nawton,  18  Johna.  355;  Mohawk  v.  Atwater,  2  Pat.  54; 
Groff  V.  Jonea,  8  Wend.  523. 

§1438.  Sheriff  to  make  duplicate  oertifioates  of  sale. 
—  The  sheriff,  who  sells  real  property,  by  virtue  of  an 
execution,  must  make  out,  subscribe,  and  acknowledge 
before  an  officer  authorized  to  take  the  acknowledg- 
ment of  a  deed,  duplicate  certificates  of  the  sale,  con- 
taining : 

1.  The  name  of  each  purchaser,  and  the  time  when 
the  sale  was  made. 

2.  A  particular  description  of  the  property  sold. 

3.  The  price  bid  for  each  distinct  parcel  separately 
sold. 

4.  The  whole  consideration  money  paid. 
U..  1 42.  fan*d.   Mawn  v.  White,  U  Barb.  174. 

g  1439.  Certificate  to  be  recorded,  etc.  —  The  sheriff 
mvaty  wiihfai  ten  days  after  the  sale,  file  one  of  the  du- 
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plicate  certificates,  in  the  office  of  tlie  derk  of  tlie 

county,  and  delirer  another  to  the  purchaaer.    If  there 

are  two  or  more  purchasers,  a  certificate  must  be  delir- 

ered  to  each.    The  clerk  must  immediately  record  the 

certificate  in  a  book,  kept  bj  him  for  that  purpose,  and 

must  index  the  record,  to  the  name  of  the  judgment 

debtor.     His  fees  for  so  doing  must  be  paid  by  the 

dieriiff  as  part  of  the  expenses  of  the  sale. 

2  R.  9.809,  i  43:  and  L.  18S7.  eta.  60, 1 1  (4  Bdm.  034),  consolidated.  Jack- 
son V.  Young,  6  Cow.  aW;  BowefB  «.  Amoax,  33  N.  T.  8«pr.  090. 

§  1440.  Title  to  real  piroperty  not  divested  before 
deed. — The  right  and  title  of  the  judgment  debtor,  or  of 
a  person  holding  under  him,  or  derirlng  title  through 
him,  to  real  property,  sold  by  virtue  of  an  execution,  ia 
not  divested  by  the  sale,  until  the  expiration  of  the 
period,  within  which  it  can  be  redeemed,  as  prescril>ed 
in  this  article,  and  the  execution  of  the  sheriflrs  deed.(l) 
But  if  the  property  is  not  redeemed,  and  a  deed  is  exe- 
cuted in  pursuance  of  the  sale,  the  grantee  in  the  deed 
is  deemed  to  have  been  vested  with  the  legal  estate^ 
from  the  time  of  the  sale,  for  the  purpose  of  maintaiii* 
ing  an  action  for  an  injury  to  the  property. 

2  B.  B.  373,161  (2Sdm.  387),  am*d.  Bmltta  «.  Oolvln.  17  Baib.  ISTi 
Vaughn  v.  Bl7,4  Id.  IM;  Bchennerborn  v.  Merrill,  1  id.  ftl2;  Sonthwortli 
«.  Schofleld,  01  K.  T.  013;  Biiisell  «.  Pajn.  20  JTobiis.  8;  KTertson  «. 
Sawyer,  2  Wend.  607  :  Farmers*  Bank  of  Sara.  Oo.  «.  Merchant,  18  How. 
10:  South  worth  v.  Bchofleld^Ol  N.  T.  013  {  Holmanv.  Hohnan,  60  Barb. 
210. 

^  1441.  Rights  of  holder  of  the  property  duiing  iife- 
tennediate  period. —  The  person  entitled  to  the  possee- 
sion  of  real  property,  sold  by  virtue  of  an  execution,  as 
prescribed  in  the  last  section,  may,  during  the  period 
therein  specified,  use  and  enjoy  the  same  as  follows, 
without  being  chargeable  with  committing  waste : 

1.  He  may  use  and  enjoy  it  in  like  manner,  and  for 
the  like  purposep,  as  it  was  used  and  enjoyed  before  the 
sale,  doing  no  permanent  injury  to  the  freehold. 

2.  He  may  make  necessary  repairs  to  a  building,  ox 
other  erection  thereupon.  But  this  subdivision  does  not 
permit  an  alteration  in  the  form  or  structure  of  the 
Duilding,  or  other  erection. 

8.  He  may  use  and  improve  the  land,  in  the  ordinary 
eourse  of  husbandry ;  but  he  is  not  entitled  to  a  crop, 
growing  thereon,  at  the  expiration  of  the  period  of  le* 
demption. 
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4.  He  may  Apply  ftny  wood  or  timber  on  the  land  to 
the  neeesMry  reparation  of  a  fence,  building,  or  other 
eTection,  which  was  thereupon  at  the  time  of  the  sale. 

5.  If  he  actually  occupies  the  land  Bold,  he  may  take 
necessary  fire-wood  therefrom  for  use  in  his  household. 

2  B.  8.  336,122  (3  Edm.  347).  Rich  v.  B&ker.S  Den.  81;  BlBsell  v. 
P«yn,  20  Jobns.  3:  EvertMon  v.  Sawyer,  2  Wend.  907;  Jackson  v.  Stem- 
t>ergta.  I  Johna.  Caa.  153;  Jackboa  v.  Graham.  3  Oai.  188;  Jackaun  v. 
floott,  18  Johns.  M. 

§  1442.  Order  to  prevent  waste ;  when  and  how  ap- 
plied for. —  If,  at  any  time  during  the  period  allowed 
for  redemption,  the  judgment  debtor,  or  any  other  per- 
eon  in  possession  of  the  property  sold,  commits,  or 
ibreatens  to  commit,  or  makes  preparations  for  commit- 
ting, waste  thereupon,  the  supreme  court,  or  any  justice 
thereof,  within  the  judicial  district,  or  the  county  judge 
of  the  county,  in  which  the  property,  or  any  part 
thereof,  is  situated,  may,  upon  the  application  of  the 
purchaser,  or  his  assignee,  or  the  agent  or  attorney  of 
either,  and  proof,  by  affidavit,  of  the  facts,  grant,  with* 
oat  notice,  an  order,  restraining  the  wrong-doer  from 
committing  waste  upon  the  property. 
Id.,  1123  and  2*.  oonioUdated. 

§  1443.  Proceedings  to  punish  violation  of  the  order. 
—  If  the  person,  against  whom  such  an  order  is  granted, 
commits  waste  in  violation  thereof,  after  the  service 
upon  him  of  the  order,  with  a  copy  of  the  affidavit 
upon  which  It  was  granted,  the  court  or  judge,  upon 
proof,  by  affidavit,  of  the  facts,  may  grant  an  order,  re- 
quiring him  to  show  cause,  at  a  time  and  place  therein 
specified,  why  he  should  not  be  punished  for  a  con- 
tempt. 

Id.,  it 29 and 23. 

g  144^  Mode  and  elttent  of  punishment  —  If ,  upon 
the  return  of  the  order  to  show  cause,  it  satisfactorily 
appeani,  that  the  person,  required  to  show  cause,  has 
violated  the  former  order,  the  court  or  judge  may  either 
punish  him,  as  prescribed  by  law  for  the  punishment  of 
a  contempt  of  a  court  of  record,  other  than  a  criminal 
contempt;  or  may  graut  a  warrant,  directed  to  the 
sheriff  of  the  county,  reciting  the  former  order,  and  the 
violation  thereof,  and  commanding  the  sherifi"  to  com- 
mit the  wrong;  doer  to  close  confinement,  for  a  term 
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specified  therein,  not  more  than  one  year.  A  penon 
thus  conunitted  cannot  be  admitted  to  the  liber&es  of 
ihejaiL 

SB.  S.886,iiS7«nd28,ooiuoUdat«d. 

§  1446.  How  warrant,  eto^  superseded.  —  The  war. 
rant  may  be  superseded,  and  the  prisoner  discharged,  by 
an  order,  in  the  discretion  of  the  coart  or  judge  oom- 
mitting  him,  upon  his  executing,  to  the  person  who  ap* 
plied  for  the  warrant,  an  undertaking,  in  a  sum  fixed, 
and  with  sureties  approved,  by  the  court  or  judc^e,  to  the 
effect,  that  he  will  pay  any  judgment,  which  the  appli- 
cant, or  his  assignee,  or  other  representative,  may  re- 
cover against  him,  by  reason  of  any  waste  theretofore 
or  thereafter  committed  on  the  property ;  and  upon  liia 
paying  to  the  applicant,  for  the  costs  and  expenses  of 
the  proceedings,  a  sum,  fixed  by  the  court  or  judge. 

Id.,i39,«m*(l. 

§  1446.  When  and  how  xeal  propwty  sold  may  hm 
redeemed. --Within  one  year  after  the  sale  of  real 

groperty,  by  virtue  of  an  execution,  a  person,  specified 
1  the  next  section,  may  redeem  it,  by  paying  to  the 
purchaser,  his  executor,  administrator,  or  assignee^  or 
to  the  sheriff  who  made  the  sale,  for  the  use  of  the  per- 
son so  entitled  tLiereto,  the  sum  of  money  which  waa 
paid  upon  the  sale,  with  interest  from  the  time  of  the 
^le,  at  the  rate  of  ten  per  centum  a  year. 

2  B.  8.  370, 145  (3  Bdm.  384).  aiii*d.  LlTlngston  v.  Arnoaz.  M  N.  T. 
WT ;  Mom  v,  PurvlB,  5  T.  A  (J.  140 ;  ft.  o.,  3  Hon,  MS;  GUchrtsfe  «.  Oomlbvt. 
34  N.  Y.  235 :  IUc«  v.  Davis.  7  Laiift.a83;  Ten  Arck  «.  Gtalf.  63  H.  T.  4«t 
Elsworth  V.  Muldoon,  40  How.  246;  f.  c^  U  Abb.  NT9.  440:  CoiMV. 
Niagara,  60  N.  T.  619;  Van  Renaaelaer  v.  BherlfT  of  Oaondupa,!  Oov. 
443:  liU8MlI  V.  AUen,  10  Pal.  349;  Snyder  v.  Warren,  2  OowTmF;  Peopli 
V.  Lather.  I  Wend.  42;  People  v.  Bhertir  of  Broome,  19  ld.Sli  Sk  parte 
Bank  of  Monroe.  7  Hill,  177 ;  Miller  t».  Lewis,  4  N.  Y.  554. 

§  1447.  By  whom  such  redemption  may  be  madeb— 

The  redemption,  specified  in  the  last  section,  may  be 

made,  either  by  the  judgment  debtor^l)  whose  right 

and  title  were  sold,  or  by  his  heir,  devisee,  or  grantee,(S) 

who  has  acquired,  by  inheritance,  devise,  deed,  sale,  by 

virtue  of  a  mortgage  or  of  an  execution,  or  by  any 

other  means,  an  absolute  title  to  the  property  proposed 

to  be  redeemed;  or,  in  a  ease  specified  in  section  1458 or 

1450  of  this  act,  to  a  portion  thereof. 

(1)  Id.,  1 46.  Bftwortli  V.  Mnldoon,  46  How.  346;  c  c  15  Abb.  K.  & 
440;  Livingstone  t>.  Amoux.  56  N.  T.  607 ;  Uowera  v.  Amoax«  SS  S«pr. 
MO  I  Btairord  v.  WUUama,  13  Barb.  240;  Banklo  v.Amdt.44  Id.  »; 
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Bodlne  v.  Mpore;i8  K.  T.  SI7:  CbsnUngna  Ooonty  Btnk'v.  Bitter,  19  Id. 
sn;  Ltvfiigston  v.  Amonx,  M  Id.  80r ;  iBswortb  «.  Maldoon.  1ft  Abb.  N. 
8.  UA.  (9)  LathroD  o.  Fergtuon,  23  Wead.  116:  Ym  BeoiwelMr  «. 
Shnlffof  Albutj*  1  Cow.  001;  Tltaa  v.  Lewi*,  3  Barb.  70. 

g  1448.  Saoh  redemptioii  avoids  the  sale. — Upon 

pajment  being  made,  by  a  person  entitled  to  redeem 

real  property,  aa  prescribed  in  the  last  two  sections,  the 

sale  of  the  property  redeemed » and  the  certificates  of 

the  sale,  aa  far  aa  they  relate  thereto,  become  null  and 

▼old. 

3  B.  8.370,  H«.  amM.  SUObrd  r.  WUltams,  13  Barb.  340;  Bankla  «. 
ArndjL  44  M.  3ftl :  Phyfb  «.  mi^j.  15  Wend.  348 ;  Tltas  «.  Lewis.  3  Barb 
70 ;  Wood  V.  OolTin,  ft  HIU.  338;  Bowera  v.  Amonx.  S3  N.  T.  Snpr.  930. 

§  1449.  Whan  creditor  may  redeem.  —  Real  projK 
erty,  sold  by  virtue  of  an  execution/  which  remains,  at 
the  expiration  of  one  year  after  the  sale,  unredeemed 
by  the  person  or  persons  entitled  to  redeem  it,  as  pre- 
scribed in  the  last  three  sections,  may  be  redeemed, 
within  three  months  after  the  expiration  of  the  year» 
by  the  ereditors  specified,  and  upon  the  terms  and  in 
the  manner  prescribed,  in  the  following  sections  of  this 
article. 

Id..  tflO.T«nod0Ued.  Van  Bonaaeteorv.  Sberiflrofteondaga,  1  Oow. 
443;  BoTdier  V.  Warren,  3  Id.  018:  Peopto  v.  Sberlffof  Broome,  10  Wend. 
7;  Bloev.  B«vta,7  Lana.  898;  Oodov.  Niagara,  MBarb.  619. 

g  1460b  What  som  to  be  paid,  etc.,  when  creditor  re- 
deems.—  In  a  case  specified  in  the  last  section,  a  credi* 
tor,  having  in  his  own  name,  or  as  executor,  adminis- 
trator, assignee,  trustee,  or  otherwise,  a  judgment  ren- 
dered, or  a  mortgage  duly  recorded,  at  any  time  before 
the  expiration  of  fifteen  months  from  the  time  of  the 
sale,  which  is  a  lien  upon  the  real  property  sold,  may 
redeem  that  property,  by  paying  the  sum  of  money, 
which  was  paid  upon  the  sale  thereof,  with  interest  at 
the  rate  of  seven  per  centum  a  year  from  the  time  of 
the  sale,  and  executing  a  certificate  of  satisfaction,  as 
prescribed  in  section  1468  of  this  act. 

Id.  J  ftl.as  am*d  b^L.  1847.  cb.  410,  U  1  and  3(4  Bdm.  630.  631). 
BaHeu  9.  Allen.  10  Paige,  ^9;  People  v.  Baker.  30  Wend.  602;  People  v. 
flemlng,  3  N.  Y.  4S4;  4  Denlo,  137:  Bx  pane  Paddock,  4  HllU  644;  Mulr 
V.  Lelt^7  Barb.  341;  Bx  parte  Wood.  4  Hill.  542;  Hodge  v.  Gallup.  3 
Benlo.AZ7;  Krwlnv.  ScbrtTer.  19  Johns.  379;  Bx  parte  Ives.  I  Hill,  m; 
Hnntington  v.  Forkson.  6  Id.  149 :  People  «.  Beebe,  1  Barb.  879 ;  Bx 
Murte  Baymond,  1  Denlo,  272;  Beekman  v.  Bann,  Hill  A  B.  Sapp.  265; 
niUmanv.  Wing,  7  HIU,  159;  Barker  «.  Gates,!  How.  77:  Obantauqne 
Ooonty  Bank vVBliley,  19 M.  T.  869;  MUler v.  Lewla. 4  id.  664 ;  Gllohrlat 
«.  Oomfbrt, 34  Id.  235;  Ex  parte  Newell.  4  H1IL608;  Peoples.  Banaom, 
Sid.  U;  Konao.  PorTl8,3Han.643;  Gone  «.  Niagara  Firalnt.  Co..  6A 

v.  T.  sn. 
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g  1461.  Redemption  by  another  creditor  from  a  re-> 
deeming  creditor.  —  Where  a  creditor  has  redeemed 
real  property,  aa  prescribed  in  the  last  sectioD.anj  other 
creditor,  who  might  have  redeemed  it  from  the  pur- 
diaser,  as  therein  prescribed,  may  redeem  It  from  the 
first  redeeming  creditor,  as  follows  : 

1.  He  must  reimburse  to  the  first  redeeming  creditor, 
his  executor,  administrator,  or  assignee,  the  sam  paid 
by  him  to  redeem  the  property,  with  interest  at  the  rate 
of  seven  per  centum  a  year,  from  the  time  of  his  re- 
demption.(l) 

2.  He  must  execute  a  certificate  of  saUsfaction,  re- 
latino  to  his  judgment  or  mortgage,  in  like  manner  as 
the  first  redeeming  •creditor  was  required  to  do. 

8.  If  the  judgment  or  mortgage,  by  virtue  of  which 
the  first  creditor  redeemed,  is  prior  to  the  judgment  or 
mortgage  of  the  second  creditor,  the  second  creditor 
must  also  pay  to  the  first  creditor,  the  sum  specified  in 
the  certificate  of  satisfaction,  executed  by  him  upon  his 
redemption,  with  interest  at  the  rate  of  seven  per 
centum  a  year,  from  the  time  of  his  redemption ;  unless 
the  first  redeeming  creditor's  judgment  or  mortgage  had 
ceased,  when  be  redeemed,  to  be  a  lien  as  against  the 
second  redeeming  creditor;  in  which  cas«c  the  latter 
need  not  pay  any  part  of  the  sum,  specified  in  the  cer^ 
tificate.(2) 

2  R.  a.  wo,  I  aft,  amM.  People  5.  Beebe.  1  B«rtj.  m ;  Bllllnitt  f .  WIbb.  7 
689.    Ci)  People  v.Raneom,  a  miUM;  Bz  iMirte  Newell,  4  id.  SOk 

§  1462.  Id. ;  when  second  redeeming  creditor  has 
the  prior  lien.  —  Where  the  lien  of  the  second  redeem- 
ing creditor's  judgment  or  mortgage,  is  prior  to  that  of 
the  first  redeeming  creditor's  judgment  or  mortgage,  so 
that  the  former  redeems,  without  paying  the  sum, 
specified  In  the  latter's  certificate  of  satisfaction,  the 
latter  may,  without  executing  another  certificate  of  sat- 
isfaction, again  redeem  from  the  former,  or  from  any 
subsequent  redeeming  creditor,  in  a  case,  where  he 
would  have  been  entitled  to  redeem,  if  his  first  certifi- 
cate had  not  been  executed  ;  and  he  has  the  same  rights, 
with  respect  to  any  creditor  redeeming  from  him,  as  if 
his  first  certificate  had  been  executed,  when  he  midft 
his  second  redemption. 

Mew. 
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§  1463.  Subsequent  redemptionB  by  other  credi- 
tprs.  —  A  third  or  other  creditor,  who  might  hare 
xedeemed,  aji  prescribed  in  the  last  four  sections,  may 
redeem  from  the  second  or  any  other  creditor,  who  haa 
redeemed,  in  the  manner,  and  upon  the  terms  and  con- 
ditions, prescribed  in  the  last  two  sections. 

SB.  8.  372,156. 

§  146^  When  creditor  may  redeem  after  fifteen 
months.  — A  creditor^  who  mi^ht  have  redeemed  within 
fifteen  months  after  the  sale,  as  prescribed  in  the  last 
four  sections,  may  redeem  from  any  other  redeeming 
creditor,  although  the  fifteen  mouths  have  elapsed ;  pro- 
Tided,  that  he  thus  redeems  within  twenty-four  hoars 
after  the  last  previous  redemption. 

lb  ISff,  cb.  410.  part  of  1 4,  am'd. 

g  1465.  When  redemption  muBt  be  made  at  aheriffa 
office.  —  A  redemption,  made  by  a  creditor,  on  or  after 
the  last  day  of  the  fifteen  months,  must  be  made  at  the 
i^eriff's  office  of  the  county.  The  sheriff,  or  his  under- 
sheriff,  or  a  deputywsheriff,  in  his  behalf,  mast  attend  at 
the  sheriff's  office,  for  that  purpose,  on  the  last  day  of 
the  fifteen  months,  and  on  each  day  thereafter,  in  wliich 
a  redemption  can  be  made,  during  the  time  when  the 
sheriff's  office  is  required  by  law  to  be  kept  open.  In 
the  absence  of  the  sneriff,  the  redemption  may  be  made, 
by  paying  the  necessary  money,  and  delivering  the  nee- 
esBSxy  papers,  to  the  ander-eheriff,  or  to  any  deputy- 
sheriff,  present  at  the  sheriff's  office.  If  the  term  of 
office  of  the  sheri£^  who  made  the  sale,  has  expired, 
and  he,  or  his  under-sheriff,  or  a  deputy-sheriff  author- 
ised, in  his  behalf,  to  receive  the  necessary  money  and 
the  necessary  papers,  is  not  present,  the  money  may  be 
paid,  and  we  papers  may  be  delivered,  to  the  sheriff 
then  in  office,  or  to  the  under-sheriff  or  a  deputy  sheriff 
of  the  latter. 

Id.,  part  of  IS,  mnodalled.  QllchrlBt  «.  Comfort, 84  N.  T.  385;  Morm 
«.  PanrKS  T.  AO.  MO;  s.  e.,S  HaD,M2;  Rice  v.  Darts,  7  Lans.  893 ; 
Bwpto  vUUrBch,  ift  Alb.  L.  J.  310;  Tea  Byck  v.  Craig, 62  N.  T.  406. 

%  1450.  Original  porohaser  may  redeem,  when  also 
m  orsditor.  —  If  the  purchaser,  at  the  execution  sale,  of 
property,  which  can  be  redeemed  by  a  creditor,  as  pre- 
seribed  in  this  article,  is  also  a  creditor  of  the  judg- 
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ment  debtor,  and  as  Bueh  coald  redeem  from  a  pnr- 
chaser,  or  a  redeeming  creditor,  he  may  avail  himaelf 
of  hlB  judgment  or  mortg^e,  to  redeem  from  anj  other 
redeeming  creditor. 
aB.8.S72.|ft7  (SBdm.  887).    See  Jackson  v.  Badd,  7  Oow.  6M. 

§  1467.  Oreditor  may  redeem  again  under  another 
Judgment  or  mortgaga — The  jadgment  creditor,  by  vir- 
tae  of  whose  execution  real  property  has-been  eold, 
cannot  avail  himself  of  the  juagment,  upon  which  the 
execution  was  issued,  to  redeem  the  property ;  nor,  ex- 
cept as  otherwise  specially  prescribed  in  this  article,  can 
a  creditor,  who  has  once  redeemed,  avail  himself  of  the 
same  judgment  or  mortgage,  to  redeem  again.  But  if 
either  has  another  judgment  or  mortg^ag^,  which  would 
entitle  him  to  redeem, lie  may  avail  himself  thereof  for 
that  purpose,  in  the  same  manner  and  on  the  same 
terms,  as  any  other  creditor. 

Id.,  i  6ft.  un*d.    Peoide  «.  Fleming.  2  N.  T.  484 ;  e.  o.,  4  Denlo,  IV. 

§  1468.  Redemption  by  person  entitled  to  redaem 
part. — Where  a  person,  who  has  an  absolute  title  to,  or 
a  judgment  or  mortgage,  which  is  a  lien  upon,  a  disthict 
parcel  only  of  the  real  property,  sold  by  virtue  of  an 
execution,  would  be  authonxed,  by  this  article,  to  re- 
deem the  property,  if  his  title  or  lien  extended  to  the 
whole,  he  may  redeem,  from  a  purchaser,  the  entire 
property  sold,  or  from  a  prior  redeeming  creditor,  the 
entire  property  redeemed  hy  that  creditor ;  except  that 
if  his  title  or  lien  extends  to  a  distinct  parcel  only  of 
one  or  more  parts  of  the  property,  which  were  eepa- 
lately  sold,  he  can  redeem,  from  a  purchaser,  only  the 
part  or  parts  thus  separately  sold,  in  which  his  distinct 
parcel  is  included. 

Bubttltute  for  3  R.  B.  872,  ft  U  and  flS;  extended  in  tta  MopUoaUoa. 
HunUogton  v.  Forluon.  6  HUU  149;  People  v.  Beebe.  1  Berb.  mj.  People 
V.  Hesklns.  7  Wend.  464;  OUolirlet  v.  Clomfoit.  S4  M.  T.  2S9;  anrlnt. 
BdirtTer,  19  Johns.  S79. 

§1469.  Redemption  by  ownen  of  undivided  shareti 
— where  two  or  more  persons  own  undivided  shares,  aa 
joint  tenants,  or  as  tenants  in  common,  in  real  proper^, 
sold  by  virtue  of  an  execution,  or  in  a  distinct  parcel 
thereof,  which  has  been  separately  sold ;  each  of  them 
may  redeem,  from  the  purchaser,  as  prescribed  in  eeo- 
tknui  1446  and  1447  of  this  act,  the  share  or  interest,  be- 
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longing  to  him,  by  payinfi^  a  part  of  the  purehaae  money, 
Ud  for  the  property,  or  for  that  distinct  parcel  thereof, 
bearing  the  same  proportion  to  the  whole,  aa  the  share 
or  intereet,  propoaed  to  be  redeemed,  bears  to  the  prop- 
erty* or  disnnct  parcel  separately  sold,  of  which  it  is  a 
part ;  together  with  interest  on  the  sum  so  paid,  from 
the  time  of  the  sale,  at  the  rate  of  ten  per  centum  a 
year. 
9]L&m.|4a. 

§  1460i  Id.  I  by  orediton  having  liens  on  nndivided 
■hazes.  —  Where  the  Judgment  or  mortgage  of  a  credi- 
tor, entitled  to  redeem,  Is  a  lien  apon  an  undivided 
•hare,  spedfled  in  the  last  section,  he  may  redeem,  from 
a  porchaser,  that  undivided  share,  by  paying  him  the 
same  proportion  of  the  purchase-money,  which  the 
owner  must  have  paid  to  redeem  it,  as  prescribed  in  the 
last  section ;  or  he  may  redeem,  from  a  prior  redeeming 
creditor,  the  entire  property  redeemed  by  the  latter, 
with  like  effect  and  in  the  same  manner,  as  if  his  lien 
attached  to  the  whole. 

Id. ,  I M,  unM.    GilclirUt  v.  Comfort,  94  N.  T.  280. 

§1461.  Right  to  redeem  not  affected  by  agreement 
—  The  sheriff,  the  purchaser,  the  judgment  creditor,  or 
a  redeeming  creditor,  cannot,  by  his  agreement  or  other 
act,  in  any  manner  impair  or  prejudice  the  right  of  any 
other  person  to  redeem,  as  prescribed  in  this  article. 
New.    Bapenedet  rate  In  HUter  v,  Lewis,  4  N.  T.  MS. 

g  146d.  To  whom  money  paid  upon  redemption.  — 
The  money  required  to  be  paid  by  a  creditor,  in  order  to 
effect  a  redemption  of  real  property,  as  prescribed  in 
this  article,  may  be  paid  to  the  purcliaser  or  creditor, 
from  whom  the  property  is  to  be  redeemed,  hie  execu- 
tor, administrator,  or  assignee ;  or  it  may  be  paid,  for 
the  use  of  the  person  so  entitled  thereto,  to  the  sheriff 
who  made  the  sale. 

S  B.  8.  STB.  part  of  I M.  People  v.  Baker.  10  Wend.  MS ;  Llylngiton  w, 
J^aoBx,  M  It.  T.  007:  15  Abb.  H.  8.  IM;  HaU  «.  Fldier,  9  Barb.  17; 
Bs  parte  Beeker,4  HOueiS. 

%  1463.  Oertifioate  of  satisfootion  required  to  efieot 
redenqptionby  oredltor.~>The  certificate  of  satisfaction, 
required  to  be  executed  by  a  creditor,  in  order  to  effect 
a  redemption  of  real  property,  must  be  acknowledged 
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or  proved,  and  certified,  in  like  manner  as  a  deed  to  be 
recorded  in  the  county  ;  must  describe,  with  reasonable 
certainty,  the  judgment  or  mortgage  under  which  he 
redeems,  and  specify  the  sum  due  thereupon :  and  must 
state,  that  the  redemption  satisfies  the  judgment  or 
mortgage,  in  full,  or  to  a  specified  amount.  It  must  be 
filed  in  the  county  clerk's  office,  at  or  before  the  time 
when  the  money  is  paid  to  effect  the  redemption,  unless 
the  money  is  paid  to  the  sherifif ;  in  which  case,  the  cer- 
tificate must  also  be  delivered,  at  the  time  of  the  pay- 
ment, to  the  sheriif,  who  must  file  it  in  the  county 
clerk's  office,  as  prescribed  in  section  1467  of  this  act. 
The  county  clerk,  immediately  after  the  execution  and 
recording  of  the  deed,  must  enter,  in  his  docket,  the 
satisfaction,  or  partial  satisfaction,  of  a  judgment,  speci- 
fied in  a  certificate  so  filed,  as  required  by  law,  when  a 
judgment  is  collected,  by  virtue  of  an  execution.  If  a 
mortgage,  specified  in  the  certificate,  is  recorded  in  his 
office,  he  must  cancel  and  discharge  the  mortgage  of 
record,  if  it  is  satisfied  by  the  certificate ;  or,  if  it  is  only 
partially  satisfied,  he  must  make  a  minute  of  the  par 
tial  satisfaction,  upon  the  record  thereof.  If  the  prop- 
erty mortgaged  is  situated  in  a  county,  in  which  there 
is  a  register,  the  county  clerk  must  transmit  a  certified 
copy  of  the  certificate  to  the  register,  who  must,  in  like 
manner,  cancel  and  discharge  the  mortgage  of  record, 
or  make  a  minute  of  the  partial  satisniction  thereof. 
The  clerk's  and  register*s  fees,  for  performing  the  ber- 
vices  specified  in  this  section,  must  be  paid  by  the 
sheriff;  who  may  require  the  person  entitled  to  a  deed 
to  pay  him  the  amount  thereof,  before  the  deed  is  de 
livered. 
New. 

g  1464.  What  evldenoe  a  redeeming  Jodgnent  cred- 
itor mujit  fumiflh.  -*  In  order  to  entitle  a  creditor  bj 
judgment  to  redeem  real  property, as  prescribed  in  tfaie 
article,  he  must,  when  he  redeems,  file  in  the  county 
clerk's  office,  or  deliyer  to  the  sheriff,  as  the  oaae  re- 
quires, the  following  evidence  of  his  right : 

1.  A  copy  of  the  docket  of  the  judgment,  nndtr  whtoh 
he  claims  the  right  to  redeem,  duly  certified  by  the 
county  clerk.(l) 

2.  Each  assignment  of  the  judgment,  which  is  necea- 
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sary  to  establish  his  right.  An  aflBignment  bo  filed  or 
deliTored  mtut  be  acknowledged  or  proved,  and  certi- 
fied, in  like  manner  as  a  deed  to  be  recorded,  or  the 
ezecation  thereof  must  be  proved,  by  the  affidavit  of 
the  creditor,  or  of  a  witness  thereto ;  unless  it  has  been 
filed,  and  entered,  as  prescribed  in  article  third  of  title 
first  of  chapter  eleventh  of  this  act,  in  which  case,  a 
certified  copy  thereof  must  be  filed  or  delivered. (2) 

3.  An  affidavit,  made  by  him,  or  his  attorney  or  agent, 
stating  truly  the  sum  remaining  unpaid  on  the  judg- 
ment, at  the  time  of  claiming  the  right  to  redeem.  (8) 

2  K.  8.  373. 1 60.  with  am*l9.  People  v.  Ransom.  2  N.  Y.  490 ;  2  Hill.  51 ; 
Kx  (MTte  Newell.  4  Id.  6U8;  People  v.  I'lemtnK,4  Deiilo.  145;  People  v. 
B*ker.  20  Wend.  602;  Wood  o.  Horehonse.  45  M.  Y.  36tf ;  1  Lans.  4U9:  Peo- 
ple V.  Beebe.  1  Barb.  385.  (1)  Woolsey  v.  Suundera,  3  Barb.  .^1 ;  People 
V.  Ltvlnnume.  6  Wend.  526;  Waller  v.  Harris,  20  id.  655:  7  Paige,- 167; 
Hlller  V.  Lewis.  4  N.  T.  fifi».  (9)  People  «.  Flemlnx .  2  N.  if.  4«4:  4  Den. 
137:  Arlesworth  v.  Brown,  10  Barb.  167;  Hall  v.  Thomas,  27  Id.  55;  £x 
parteNeweU.  4  Hill, 606 :Bx parte  Aldrich.  1  Denlo.  662.  (3)  People*. 
Go  veil.  IS  Woud.  508:  People  v.  Sheriff  of  Broome,  19  Id.  87;  iiaU  «. 
Thomaa.  27  Barb.  95;  Sz  parte  Bank  of  Monroe,  7  Hill.  177 ;  Mulrr.  Leltch. 
7  Barb.  341 ;  Smith  v.  Miller.  25  N.  Y.  619. 

§  1466.  Id.;  as  to  mortgage  oreditor.— In  order  to 
entitle  a  creditor  by  mortgage  to  redeem  real  property, 
as  prescribed  in  this  article,  ne  must,  when  he  redeems, 
file  in  the  coanty  clerk's  office,  or  deliver  to  the  sheriff, 
the  following  evidence  of  his  right : 

1.  A  copy  of  the  mortgage,  under  which  he  claims 
the  right  to  redeem,  duly  certified  by  the  clerk  or  reg- 
ister of  the  county .(1) 

2.  Each  assignment  of  the  mortgage,  which  is  neces- 
sary to  establish  his  right,  acknowledged  or  proved, 
and  certified,  as  prescribed  in  the  last  section  for  an  as- 
signment of  a  judgment,  unless  it  has  been  recorded; 
In  which  case  a  certified  copy  of  the  record  must  be 
filed  or  deliverea. 

3.  An  affidavit,  made  by  him,  or  by  his  attorney  or 

agent,  stating  truly  the  sum  remaining  unpaid  on  the 

mortgage,  at   the  time  of  claiming   the   right  to  re- 

deem.(2) 

L.  1S36.  ch.  625,  {  2  (4  ldm«  124).  amM.  (1)  People  v.  Banaom.  2  Hill. 
« 1  People  ».  Fiemlns.  4  Denlo,  145;  2  N.  Y.  490.  (9)  People  v.  Becker, 
3i9l«  Y.  3A4. 

S  1466.  Id.;  as  to  executor  or  administrator.  —  In 
either  of  the  cases  specified  in  the  last  two  sections, 
if  the  person,  proposing  to  redeem,  claims  to  be  en- 
titled so  to  do,  by  reason  of  his  being  an  executor  or 
34 
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administrator  of  a  person,  who,  if  living,  woald  be  en- 
titled to  redeem,  he  mast  file  or  delirer,  with  the  other 
papers  therein  prescribed,  a  certified  copy  or  a  sworn 
copj  of  his  letters  testamentary,  or  letters  of  adminis- 
tration. 
L.  1836,  ch.  62S.  snM.  3.  extended. 

§  1467.  Officers  to  keep  papers  open  to.  inspection ; 
when  to  file  them.  —  The  sherifiT,  to  whom  one  or  more 
papers,  specified  in  the  last  fear  sections,  are  delivered, 
must  keep  them  open,  at  all  reasonable  times  during  the 
period  allowed  for  redemption,  to  the  inspection  of  all 
persons  interested.  He  mast  have  all  those  papers  at 
the  sheriff's  office,  at  the  times  when  he  is  required  to 
attend  thereat,  for  the  purpose  of  enabling  creditors  to 
redeem,  as  prescribed  by  law ;  and  he  must  file  them 
in  the  county  clerk's  office,  within  three  days  after  the 
execution  of  the  deed. 

Naw. 

§  1468.  When  redemption  takes  effect  —  A  redemp- 
tion by  a  creditor  is  effected,  only  when  he  has  paid  all 
the  money,  required  to  be  paid,  and  filed  or  delivered 
all  the  papers,  required  to  be  filed  or  delivered,  as  pre- 
scribed in  this  article ,  and  a  waiver  of  any  of  those 
requirements  is  void,  as  against  a  person  who  is  en> 
titled  subsequently  to  redeem.  Where  a  redemption 
is  thus  effected,  it  vests  in  the  redeeming  creditor  all 
the  right,  title,  and  interest,  which  the  purchaser  ac- 
quired by  ike  sale. 

New  in  form.    See  Wood  v,  Morehouse,  46  N.  Y.  368. 

§  1469.  Certificate  to  be  given,  when  redemptioQ 
made.  —  Where  a  redemption  is  made,  as  prescribed  in 
this  article,  the  officer  or  other  person,  to  whom  money 
is  paid,  or  a  paper  is  delivered,  for  the  purpose  of 
effecting  the  redemption,  must  execute  and  deliver,  lo 
the  person  paying  the  money  or  delivering  the  paper, 
a  certificate,  stating  all  the  facts  which  transpired  be- 
fore hira,  with  respect  to  the  redemption. 

L.  1*47, cU.  410, } 5  (4  EUin.  WI),  aniM.  Livingston  v.  Arnoux,M  N. 
Y.  507;  8.  c,  li  .\bb.  N.  S.  l-'xi;  Bowers  ».  Ariioax.33  M.  Y.  8upr.  530. 

g  1470.  Certificate  may  be  acknowledged  and  re* 
corded.  —  Such  a  certificate  may  be  acknowledged  or 
proved,  and  certified,  iu  like  manner  au  deed  to  be  re- 
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corded  in  the  county  where  the  property  is  situated. 
Tht9  reoording'  thereof,  in  the  office  of  the  clerk  or  reg< 
ister  of  that  county,  in  the  book  for  recording  deeds, 
has  the  same  effect,  as  against  subsequent  purchasers 
and  incumbrancers,  as  the  recording  of  a  conveyance. 

L.  1M7,  ch.  410.  {  6,  am*<l.  Livingston  v.  Araoux,  56  N.  Y.  507;  19  Abb. 
N.  &  1A». 

^  1471.   When  and  by  whom  conveyance  to  be 

executed. -^  Immediately  after  the  expiration  of  fifteen 
months  from  the  time  of  *  sale ;  except  wliere  a  re- 
demption lias  been  made  on  the  last  day  of  the  fifteen 
months^  and,  in  that  case,  immediately  after  ihe  expi- 
ration of  twenty-four  hours  from  the  last  redemption ; 
the  Bheriff,(l)  who  made  the  sale,  must  execute  the 
proper  deed  or  deed8,(2)  in  order  to  convey  to  the  per- 
son or  persons  entitled  thereto, (3)  the  part  or  parts  of 
the  property  sold,  which  have  not  been  redeemed  by  the 
judgment  debtor,  his  heir,  devisee,  or  assignee.  The 
deed  conveys  to  the  grantee  therein  the  right,  title,  and 
interest,  which  were  sold  by  the  sheriff. (4) 

2  B.  S,  373.  }  62.  amM  to  accord  with  L.  1947,  ch.  410,  |  4.  Wright 
V.  Douglass.  3  N.  Y.  373;  Clarke  v.  Miller,  18  Barb.  26y;  Jackson  v. Rob- 
ert*' Executors,  11  Wend.42S;  Evcrtson  r.  Sawyer,  2  Id.  5(»7:  Merrltt  adt. 
Jackson,  1  Id.  46;  Livingston  v.  Arnoux.W)  N.  Y.  507.  (1)  Jackson  v. 
Ba>h,  10  JoUn».  223;  SunUford  r.  Rooim.  12  id.  182.  (2)  Jackson  v.  Cat- 
lln.  2  Johns.  248:  Jackson  r.  Pajje,  4  Wend.  583;  Bay  i'.  GUlUind,  I  Cow. 
2»:  Staflurd  r.  WlUlanis.  12  Barb.  240.  (3)  People  v.  Ranxom.  2  N.  Y. 
490:  4  Den.  14i5;  Bank  of  Verj?eunes  r.  Wurren,  7  H!H,  91;  People  w. 
Hozxy.  1  Den. 239;  Wood  v.  Morehou«e,  53  N.  Y.  36,S.  (4)  Porter  v.  Parm- 
lev,  52  M.  Y.  185;  Lamont  v.  Cheshire,  6  Lans.  231 ;  Martin  v.  Wagener, 
I  t.  ft  C.  S09. 

^  1472.  To  whom  conveyance  to  be  executed.  —  If 
any  part  of  the" property  remains  unredeemed  by  a 
creditor,  it  must  be  conveyed,  by  the  sheriff,  to  the  pur- 
eha«;er  (1)  upon  the  sale,  except  where  the  certificate  of 
sale  has  been  assigned ;  in  which  case,  it  must  be  con- 
veyed to  tlie  last  assignee.(2)  Any  part  or  parts  of  the 
property  sold,  wliicli  have  been  redeemed  by  a  creditor, 
must  be  conveyed  by  the  sheriff,  to  the  last  redeeming 
creditor,  except  where  he  has  assigned  the  certificate  of 
redemption,  or  has  executed  any  other  assignment  of 
his  right,  title,  and  interest  in  the  property  redeemed 
by  him ;  in  which  case,  it  must  ho  conveyed  to  the  last 
assignee. 

L.  IS35.  ch.  m  parlof  }  1  (4  Kdni.  622),  aaam'd  by  L.  \<ru,  ch.  116.  }  1 
(7  Kdni.  60).  (1)  Reynolds  p.  Darling,  42  Barb.  41  •<.  (2)  People  r. Kan* 
•om,2  N.Y.490;  4  Uenio.145;  Bank  of  VerRennes  i-.  Warren,  7Hill.91; 
People  r.  Mnuy.  1  Den.  239:  ChauUuquc  Bunk  v.  Rlsley,  4  id.  4^. 
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g  1473.  When  oouveyanoe  made  to  executor  or 
adminiBtrator ;  effect  thereof.  —  Where  a  person,  eu ti- 
tled to  a  deed,  dies  before  the  delivery  of  the  deed,  the 
sheriff  must  execute  and  deliver  the  deed  to  his  exec- 
utor or  admiaistrator.(l)  The  property  so  conveyed 
must  be  held,  in  trust  for  the  use  of  the  lieirs  or  devi- 
sees of  the  decedent,  subject  to  the  dower  of  his  widow, 
if  there  is  one  ;  but  it  may  be  sold,  in  a  proper  case,  for 
the  payment  of  his  debts,  in  the  same  manner  as  land, 
whereof  he  died  seized. 

S  R.  8.  374,  M  63  and  64  (2  Edm.  388),  oonsoUdated.  (1)  Reynolds  v. 
Darling,  42  Barb.  418. 

g  1474.  Assignment  must  be  acknowledged  and 
filed. —  Before  an  assignee,  or  his  executor  or  adminis- 
trator, is  entitled  to  a  deed,  as  prescribed  in  the  last  two 
sections,  each  assignment,  under  which  the  deed  is 
claimed,  must  be  acknowledged  or  proved,  and  certified, 
in  like  manner  as  a  deed  to  be  recorded  in  the  county 
where  the  property  is  situated,  and  must  be  filed  in  the 
office  of  the  clerk  of  that  county. 

L.  IKtt,  ch.  189.  i  2  (4  Edm.  fi23).  am'd.  Peoplo  v.  Rrtn«;on.  2  \.  Y.  490 ; 
4  Dcnlo,  145:  Bjiiik  of  Vcrjjt'TiTies  r.  Warren,  7  11111.91 ;  IVoule  r.  Miuxv/i 
Denio,  239:  Chilli lau'iue  »ank  I'.  Risk-y,  4  Itl.  *si).  S.'e  Woo  I  »•.  More- 
house. 45  N.  Y.  :kxJ:  Phillips  •r.  Schiller,  7  I^ns.  317;  s.  c.  H  Abb.  N.  S, 
101 ;  54  Barb.  544. 

§  1475.  nnder-sheri£f  or  successor  to  act,  if  sheriff 
dies.  —  Where  a  sheriff  dies,  is  removed  from  otlice, 
or  becomes  otherwise  disqualified  to  act,  at  any  tiiu« 
after  making  a  sale  of  real  property,  by  virtue  of 
an  execution,  the  property,  or  a  distinct  parcel  thereof, 
may  be  redeemed,  l)v  paying  the  necessary  money,  and 
delivering  the  necessary  papers,  to  his  under-sheriflT, 
who  niUHt  also  execute  and  deliver  the  proper  deetl  or 
deeds  of  property,  not  redeemed  by  tlie  judgm*mt  debtor, 
his  heir,  devisee,  or  grantee.  If  the  uudersheritf  also 
dies,  is  removed  from  office,  or  becomes  otherwise  dis- 
qualified to  act,  the  property  may  be  redeemed,  by  pay- 
ing the  necessary  money,  and  delivering  tlie  uecessiwy 
papers,  to  the  sherifiTs  successor  in  office,  who  must  also 
execute  and  deliver  the  proper  deed  or  deeds.  The  un- 
der-sheriff,  or  the  sheriff's  successor,  as  the  case  requires, 
possesses  all  the  powers,  and  is  subject  to  all  tlie  duties 
and  liabilities,  of  the  sheriff  who  made  the  sale,  touch- 
ing the  redemption  and  conveyance  of  property  sold, 
and  the  proceedings  relating  thereto :  and  each  provi- 
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siouof  law,  regulating  those  proceedings,  and  applicable 
to  the  sheriff  who  made  the  sale,  is  applicable  to  liis  un- 
der-sheriff or  successor.  This  section  applies  where  a 
sale  was  made,  either  before  or  after  this  act  takes 
effect. 

Substtinte  for  2  R.  8.  374.  H  65. «  aud  S7  (2  Sdm.  3t)S).  and  L.  1867,  ch. 
116. 1 1  (7  Edm.  60).  Jaciuon  «.  Bosh,  10  Johua.  223 ;  Sandford  v.  lioosa, 
13  id.  162. 

g  1476.  Money  maybe  paid,  etc,  to  tmder-8heri£E^  ox 
deputy -sherifi^  who  sold  property.  —  Where  real  prop- 
erty is  sold,  bj  virtue  of  an  execution,  by  the  under- 
sheriff  or  a  deputy-sheriff,  in  behalf  of  the  sheriff,  money 
required  to  be  paid,  or  a  paper  required  to  be  delivered, 
to  the  sheriff,  in  order  to  effect  a  redemption,  as  pre- 
scribed in  this  article,  at  any  time  before  the  last  day 
of  the  fifteen  months  from  the  time  of  the  sale,  may  be 
paid  or  delivered,  either  to  the  sheriff,  or  to  the  under- 
sheriff  or  deputy-sheriff,  who  made  the  sale. 

New  in  form.  See  Livingston  v.  Amoiuc.  56  N.  Y.  507.;  15  Abb.  N.  S. 
198. 

§  1477.  Applioatlon  of  this  article  to  sale  by  coro- 
ner, or  person  specially  appointed,  etc.  —  Where  real 
property  is  sold,  by  virtue  of  an  execution,  by  a  person 
specially  appointed  by  the  court,  as  prescribed  in  section 
1362  or  section  1388  of  this  act,  it  may  be  redeemed,  as 
prescribed  in  this  article,  as  if  it  had  been  sold  by  the 
sheriff,  except  as  follows  : 

1.  Money,  required  to  be  paid,  or  a  paper,  required  to 
be  delivered,  to  the  sheriff,  in  order  to  effect  a  redemp- 
tion, as  prescribed  in  this  article,  at  any  time  before  the 
last  day  of  the  fifteen  months  from  the  time  of  the  sale, 
must  be  paid  to  the  officer  who  made  the  sale  ;  unless 
the  person  entitled  to  redeem,  his  agent  or  attorney, 
files  with  the  clerk  of  the  county,  with  the  paper  or 
papers  required  to  be  filed,  or  to  be  delivered  to  the 
sheriff,  for  the  purpose  of  effecting  the  redemption,  his 
a.ffidavit,  to  the  effect,  that  the  officer  in  dead ;  or  has 
been  removed  ;  or,  where  he  is  a  coroner,  that  he  is  no 
longer  in  ofliice  ;  or  that  after  diligent  search,  the  affiant 
has  been  unable  to  find  him  within  the  county  ;  in 
which  case,  the  money  may  be  paid  into  court,  by  pay. 
ing  it  to  the  county  treasurer,  to  the  credit  of  the  cause, 
with  like  effect,  as  where  it  is  paid  to  the  sheriff,  after 
s  sale  by  the  latter. 
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2.  The  proviBioDB  of  section  1455  of  this  act,  apply  to 
a  redemption,  upon  a  sale  made  as  prescribed  in  thiH 
section  ;  and  the  officer,  who  sold  the  propc^rty,  must 
attend,  as  the  sheriff  is  therein  required  to  attend.  If 
he  is  not  present,  the  redemption  may  be  effected,  as 
prescribed  in  that  section,  for  redenn)tion  in  a  case, 
where  tlie  term  of  office  of  the  sheriff",  who  made  the 
siile,  has  expired. 

New  In  form. 

^  1478.  Id.;  where  coroner  or  person  appointed 
dies,  etc.  —  If,  when  the  period  for  redemption  expires^ 
a  coroner,  or  a  person  specially  appointed,  by  the  courts 
who  has  sold  real  property,  by  virtue  of  an  execution, 
is  dead,  or  has  been  removed,  or,  in  the  case  of  a  coro- 
ner, if  he  is  no  longer  in  office,  the  court  must,  upon  the 
application  of  a  person  entitled  to  a  deed,  appoint  a  per- 
son, to  execute  the  deed  accordingly. 

New. 


ARTICLE  FOURTH. 

REMEDIES  FOR  FAILURE  OF  TITLE  TO  REAL  PROPERTY 
SOLD,  AND  TO  ENFORCE  CONTRIBUTION. 

8bo.  1479.  Wlien  cvicte<l  purchaser  may  rocovc^r  purchase-monej. 
HH(i.   Ui-nieily  oJ  JutlKiut-nt  cretllior  thereupon. 
IfSl.  <.'ontrit)Uiioii  between  owneni  of  read  property. 
ll-si>.  LI.;  when  purt  owner  redeems. 
14S3.  Onicr  01  contribution. 

l•l.^4.  Contribution,  how  enforcetl  by  means  of  original  tudgment. 
Uso.   K«««iulsitc«  to  preserve  the  lien. 
Had.  Knlry  upon  the  docket. 

^  1479.  When  evicted  purchaser  may  recover  pur* 
ohase-money.  —  The  purchaser  of  real  property,  sold 
by  virtue  of  an  execution,  liis  heir,  devisee,  grantee,  or 
aBHignee,  wlio  is  evicted  from  the  poHse^aion  thereof,  or 
against  wiioin  judgment  is  rendered,  in  an  action  to 
recover  the  tsunie,  may  recover  the  purchase-money, 
with  interest,  from  the  per^m  for  whose  benefit  the 
property  was  Hold,  where  the  judgment  was  rendered. 
or  the  eviction  occurred,  in  consequence,  eitlier : 

1.  Of  any  irregularity  in  the  proceedings  concerning 
the  sale  ;  or 

2.  Of  the  judgment,  upon  which  the^xecution  wai 

Digitized  by  VjOOQIC 


f 


585  CX)NTRIBUTION.       gg  1480-1482. 

iBuned,  being*  va^^ated  or  rever8ed,(l)  or  set  aside  for  ir- 
regnlaritj,  or  error  in  fact. 

2  B.  S.  375, 1 68  (2  Edm.  389),  remodelled.  Lanalnff  «.  Quackenbiiah,  5 
Oow.  38;  Wood  v.  Jacksion,  8  Wend.  9.  (1)  Woodcock  v.  Bennet,  1 
Cow.  741 :  Lovett  V.  Oermaa,  etc,  12  Barb.  67;  Simpson  v.  Hornbeck,  S 
lisns.  S3 ;  Hotden  v.  Sackett,  12  Abb.  473.  See  Wanibaugh  v.  Gates,  8 
N.  Y.  138. 

^  1480.  Remedy  of  Judgment  creditor  thereupon. 
— 'Wliere  final  judgment  is  rendered,  against  the 
defendant,  in  an  action  specified  in  subdivision  first  of 
the  last  section,  tlie  judgment,  by  virtue  of  wliicli  the 
sale  was  made,  remains,  In  his  favor,  valid  and  effectual 
against  the  judgment  debtor  therein,  his  executor, 
administrator,  heir,  or  devisee,  for  the  purpose  of  col- 
lecting the  sum  paid  on  the  sale,  witli  interest.  He 
may  accordingly  liave  a  further  execution  upon  tliat 
judgment;  but  the  execution  does  not  affect  a  pur- 
chaser in  good  faith,  or  an  incumbrancer  by  mortgage, 
judgment,  or  otherwise,  whose  title  or  whose  incum- 
brance accrued,  before  the  actual  levy  thereof. 

Id.,|69.amM. 

^  1481.  Ck>ntribution  between  owners  of  real  prop- 
erty. —  Where  the  real  property  of  two  or  more  per- 
sons is  liable  to  satisfy  a  judgment,  and  the  whole  of 
the  judgment,  or  more  than  a  due  proportion  thereof, 
has  been  collected,  by  a  sale  of  the  real  property  of 
one  or  more  of  them,  by  virtue  of  an  execution  issued 
upon  the  judgment;  the  person  so  aggrieved,  or  his 
executor  or  administrator,  may  maintain  an  action,  to 
compel  a  just  and  equal  contribution  by  all  the  persons, 
whose  real  property  ought  to  contribute  as  prescribed 
in  the  next  section  but  one. 
Id.,  S  70,  amM.    Clowes  v.  Dtcken^ion,  6  Jobos.  Oh.  239. 

§  1482.  Id. ;  when  part  owner  redeems.  —  Where 
the  heir,  devisee,  or  grantee,  of  a  judgment  debtor, 
having  an  absolute  title  to  a  distinct  parcel  of  real  prop- 
erty, sold  by  virtue  of  au  execution,  redeems,  as  pre- 
4cril>ed  in  section  1458  of  this  act,  the  property  sold,  or 
any  part  or  parts  thereof  separately  sold,  which  include 
his  property ;  he  may,  in  like  manner,  maintain  an 
action,  to  compel  a  just  and  equal  contribution  by  those» 
who  own  the  residue  of  the  property  thus  redeemed. 

Id..{72.amM. 
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g  1483.  Order  of  oontribation.  —  Where  an  action 
is  bronght,  as  prescribed  in  the  last  two  sections,  the 
real  property  is  liable  to  contribution  in  the  following 
order: 

1.  If  it  comprises  different  undivided  shares  or  dis- 
tinct parcels,  which  have  been  conveyed  by  the  judg- 
ment debtor,  they  are  liable  in  succession,  commencing 
with  the  portion  last  conveyed. 

2.  If  it  comprises  different  undivided  shares  or  dis- 
tinct parcels,  which  have  been  sold  by  virtue  of  two  or 
more  executions,  they  are  liable  in  succession,  com- 
mencing with  the  portion  sold  under  the  last  and  young- 
est j  udgment. 

8.  If  it  comprises  different  undivided  shares  or  dis- 
tinct parcels,  some  of  which  have  been  conveyed  by  the 
judgment  debtor,  and  some  of  whicli  have  been  sold  by 
virtue  of  one  or  more  executions,  they  are  respectively 
liable  in  succession,  according-  to  tlie  order  prescribed 
in  the  first  and  second  subdivisions  of  tlii.s  snction. 

2  R.  S.  375, 1 71  (2  Bdm.  390),  am'd.  See  Clowes  v.  Dickenson,  5  Johns. 
Ch.23a. 

§  1484.  Contribution,  how  enforced  by  means  oi 
original  judgment.  —  For  the  purpose  of  enforcing  con- 
tribution, as  prescribed  in  the  last  section,  tlie  court,  in 
which  the  action  is  brouglit,  may,  and  in  a  proper  case, 
must,  permit  tlie  plaintiff  to  use  the  original  judgment, 
and  to  collect,  by  an  execution  issued  thereupon,  out 
of  any  real  property  subject  to  the  lien  thereof,  tlie 
sum  which  ought  to  be  contributed  by  that  property. 
For  that  purpose,  the  lien  of  the  original  judjiinent, 
upon  that  real  property,  when  preserved,  as  prescribed 
in  the  next  section,  continues,  for  the  term  prescribed 
in  sections  1251  and  1255  of  this  act,  to  the  extent  of 
the  sum,  which  ought  to  be  so  contributed,  notwith- 
standing the  payment  made  by  the  party  seeking  con- 
tribution. 
ld..|72,amM. 

§  1486.  Requisites  to  preserve  the  lien.  —The  lien 
of  the  original  judgment  may  be  preserved,  as  pre- 
scribed in  the  last  section,  by  filing,  in  the  clerk's  otlice 
of  the  county  where  the  real  proi>erty  is  situated,  witliin 
twenty  days  after  the  piiyinent,  for  which  contribution 
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\b  claimed,  an  affidavit,  in  behalf  of  the  person  ag- 
grieved, statinff  the  aum  paid,  and  his  claim  to  use  the 
judgment  for  tne  reimbursement  thereof,  with  a  notice, 
requiring  the  clerk  to  make  the  entries  specified  in  the 
next  section.  But  the  lien  is  not  preserved,  as  against 
a  grantee  or  mortgagee  in  good  faith,  for  a  valuable 
consideration,  without  notice,  and  before  the  entries  are 
actually  made. 

2R.8.373,{7a,a]nM. 

g  1486.  XSntry  upon  the  docket.  —  On  filing  the  affi- 
davit  and  notice,  the  clerk  must  make,  upon  the  docket 
of  the  j udgmeut,  an  entry,  stating  the  sum  paid,  and 
that  the  judgment  is  claimed  to  be  a  lien  to  that  amount. 
Where  It  is  desired  to  preserve  the  lien,  upon  property 
situated  in  two  or  more  counties,  a  similar  affidavit  ana 
notice  musCbe  filed  with,  and  a  similar  entry  made  by, 
the  clerk  of  each  county. 
Id..S74.  amM. 


TITLE    III. 


BKRCDTION  AGAINST  THB  PBBSON. 

Sec.  HS7.  In  what  cases  execution  may  be  isaued  against  the  i 
\4Si.  Id.;  against  a  woman. 

1489.  Wben  execution  against  property  must  be  first  Issued. 

1490.  Simultaneous  executions  not  allowed  against  property  and 

person. 
H91.  lu.;  when  <lebtor  has  been  taken. 

1492.  New  execution  may  issue  after  escape. 

1493.  la.,  when  debtor  dies  charged  In  execution. 

1494.  Id.;  when  credlior  dIschurKcs  di-btor  after  thirty  days. 
14M.  New  execution  not  to  be  enforced  against  real  property  sold, 

etc. 

g  1487.  In  what  cases  execution  may  be  issued 
ugaiBst  the  person.  —  Where  a  judgment  can  be  en- 
forced by  execution,  as  prescribed  in  section  1240  of 
this  act,  an  execution,  against  the  person  of  the  judg- 
ment debtor,  may  be  issued  thereupon,  subject  to  the 
exception  specified  in  the  next  section,  in  either  of  th« 
following  cases : 
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1.  Where  the  plaintiff's  right  to  arrest  the  defend* 
ant  depends  apon  the  nature  of  the  action. (1) 

2.  [Amended,  1879.]  In  any  other  case,  where  an  or- 
der of  arrest  lias  been  granted  and  executed  in  the 
action,  and  if  it  was  executed  against  the  judgment 
debtor  where  it  has  not  been  vacated. (2) 

Co.  Proc.,  first  two  sentences  of  {  288.  Noc  v.  Christie,  46  How.  496; 
B.  c.  15  Abb.  N.  8.  ..146  ;  Fanner  r.  Crane,  Id.  434:  Bostwick  v.  Ooet- 
M*l,67  N.  Y.  682.  (1)  Lembke's  case,  11  Abb.  N.  8.72;  Robert*  ». 
Prosser,  33  N.  Y.260;  Merritt  v.  Carpenter,  33 How. 428:  Keeler  r.  Clark. 
18  Abb.  154;  Nlver  t».  Nlver.  19  Id.  14;  RHchmeyer  v.  Rcmiien,  38  N.  Y, 
206;  (3)  Cburch  v.  Crawford,  14  Abb.  M.  8. 2(J0;  Proatjr  «.  Swift.  51  N. 
Y.  904;  Shnman  v.  Strauss,  52  id.  404;  Crowell  o.  Brown,  IT  How.  68; 
BrIflKewater  Paint  Co.  v.  Messmore,  16  Id.  12;  Smith  v.  Knapp.  30  N. 
Y.581. 

g  1488.  [Amended,  1879.]  Id.;  against  a  woman. — 
But  an  execution  cannot  be  issued  as-ainst  the  person 
of  a  woman,  unless  an  order  of  arrest  has  been  p^ranted 
and  executed  in  the  action,  and,  if  it  was  executed 
against  the  judgment  debtor,  has  not  been  vacated. 
Malloy  V.  Dagnal,  1  T.  ft  C,  Addenda,  10;  Hovey  v,  Starr,  43  Barb.  415. 

§  1489.  When  execution  against  property  miut  be 
first  issued. —  Unless  the  judgment  debtor  is  actually 
confined,  without  having  been  admitted  to  the  libertlea 
of  the  jail,  by  virtue  of  an  execution  afainst  his  per- 
son, issued  in  another  action,  or  of  an  order  of  arrest  or 
a  surrender  by  his  bail,  in  the  same  action,  an  execution 
against  his  person  cannot  be  issued,  until  an  execution 
against  his  property  has  been  returned,  wholly  or  partly 
unsatisfied.  If  he  is  a  resident  of  the  State,  the  execa- 
tion  against  his  property  must  have  been  issued  to  the 
county  where  he  resides. 

Co.  Proc.  part  of  {  288,  amM.  Ko«  v.  Obriatle,  46  How.  406;  i.e.,  19 
Abb.  N.  8.  346;  Fake  v.  Edgerton,  3  Abb.  229;  ft  Doer,  461;  Benlek  «. 
Orsi  r,  4  Bosw.  384 ;  Hall  o.  Ayer,  9  Abb.  230 :  19  How.  91. 

§  1490.  Simultaneous  executions  not  allowed  agalmt 
property  and  person.  —  An  execution  against  the  per- 
son of  the  judgment  debtor  cannot  be  issued,  without 
leave  of  the  court,  while  an  execution  against  his  prop- 
erty, issued  in  the  same  action,  remains  unretumed; 
and  an  execution  against  his  property  cannot  be  issued, 
without  leave  of  the  court,  while  an  execution  against 
his  person,  issued  In  the  same  action,  remains  on- 
returned. 

3R.  8.364,|6(2Bdm.377). 

g  1491.  Id. ;  when  debtor  has  been^  taken. —  When 
a  judgment  debtor  has  been  taken,  and  remains  In  ens- 
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tody,  by  rirtae  of    an  execution  against  his  person, 
another  execution  cannot  be  issued,  in  the  same  action, 
against  his  person  or  his  property,  except  in  a  case  spe- 
oUlly  prescribed  by  law. 
2  R.  S.  964, 1 7.    See  Noe  v.  ChrUUe,  46  How.  4M;  15  Abb.  N.  8.  8M. 

g  1492.  New  ezecation  may  issue  after  escape.  — 
If  a  judgment  debtor  escapes,  after  having  been  taken, 
by  virtue  of  an  execution  against  his  person,  he  may  be 
retaken,  by  virtue  of  a  new  execution  against  his  per- 
son ;  or  an  execution  against  his  property  may  be  issued, 
as  if  the  execution,  by  virtue  of  which  he  was  taken, 
had  been  returned,  without  his  having  been  taken. 
Id.,  IS. 

g  1493.  Id.  J  when  debtor  dies  charged  in  ezecn- 
tioiL  —  Where  a  judgment  debtor,  who  has  been  taken 
by  virtue  of  an  execution  against  his  person,  dies  while 
in  custody,  a  new  execution  against  his  property  may 
be  issued,  as  if  the  execution,  by  virtue  of  which  he 
was  taken,  had  been  returned  witliout  his  having  been 
taken. 

2  R.  S.  3&S.  1 2S  (2  E<im.  381).  Sections  2»  and  30  are  In  }  1499.  post, 
flee  H13)».  1381. 

§  1494.  Id.;  when  creditor  charges  debtor  after 
thirty  days.  —  At  any  time  after  a  judgment  debtor  has 
remained  in  custody,  by  virtue  of  an  execution  against 
his  person,  for  the  space  of  thirty  days,  tlie  judgment 
creditor  may  serve  upon  the  sheriff  a  written  notice,  re- 
quiring him  to  discharge  the  judgment  debtor  from 
custody,  by  virtue  of  the  execution.  Whereupon  the 
slieriflT  must  discliarge  the  judgment  debtor,  and  return 
the  execution  accordingly.  After  service  of  such  a  no- 
tice, another  execution,  against  the  person  of  the  judg- 
ment debtor,  cannot  be  issued  upon  the  judgment ;  but 
after  his  discharge,  the  judgment  creditor  may  other- 
wise enforce  the  judgment,  as  if  the  execution,  from 
which  he  was  discliarged,  hEui  been  returned,  without 
hia  having  been  taken. 
L.  1857,  cb.  427, 1 1,  amending  2  R.  8. 34. }  17  (2  Edm.  34). 

§  1496.  New  execution  not  to  be  enforced  against 
rMU  property  sold,  eto.  —  A  new  execution  against 
property,  issued  in  a  case  specified  in  the  last  two  sec- 
tions, cannot  be  enforced  against  an  interest  in  real 
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propertj,  inclading  a  chattel  real,  which  was  purchaaad, 
in  good  faith,  from  the  jadgment  debtor,  after  the  re- 
covery  of  the  judgment  upon  which  it  is  issued;  or 
which  was  sold  by  virtae  of  an  execution,  issued  upon 
a  previous  or  subsequent  judgment. 
S  B.  8.  888.  H  29  and  30  (2  Bdm.  8S2}.  conM>U<Uted. 
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I»AJRT     II. 


lU  mo.  «hAp.  17&1 

AN  ACT 

SUPPLEMENTAL  TO  THE  CODE  OP  CIVIL  PRO- 
CBDURE. 
PAnio  May  6, 1880 ;  thre«-flftha  being  preient. 
7^  People  of  the  State  of  New-  Torky  represented  in 
Senate  and  Assembly,  do  enact  asfoUotos  : 

Srction  1.  The  act,  entitled  "  An  act  relating  to  courts, 
officers  of  justice,  and  civil  proceedings/*  passed  June 
2, 1876,  is  hereby  amended  by  striking  out  section  four- 
teen hundred  and  ninety-six  thereof,  and  by  adding,  after 
section  fourteen  hundred  and  ninety-five  thereof,  as  fol- 
lows, that  is  to  say : 
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CHAPTER  XIV. 

SPECIAL    PROVISIONS    REGULATING    ACTIONS 
RELATING  TO    PROPERTY. 

TITLE    I.— Actions  uelatinq  to   real    pkopkrtt. 
TITLE  II.  — Actions  relating  to   chattels. 

TITLE  I. 
Actions  relating  to  real  property, 

Abtiolb  1.  Action  to  rocovor  real  property. 

2.  Action  for  partition. 

3.  Action  ior  dower. 

4.  Action  to  foreclose  a  mortgage.  «       ,  .      . 

6.  Action  to  compel  the  dctemiination  of  a  claim  to  real  prop- 
erty. 

6.  Action  for  waste. 

7.  Action  for  u  nuisance. 

8.  Otlicr  actions  relating  to  real  property.    ^^        ^,       .         ,^    , 
9  Provisions  applicable  to  two  or  more  of  the  actions  specified 

'     in  this  title. 


ARTICLE  FIRST. 
action  to  uecover  real  property. 

Bkc.  149f>.  Plaintiff  may  recover  dam  ages  with  the  land. 

1497.  Rents  and  profits  to  bo  inrlndeil  in  damajo^«. 

1198.  MortKnK(<e  cannot  maintain  action. 

1499.  Action  cannot  be  maintained  for  ilower. 

1500.  Separate  action  byjomt  tenant  or  tenar.t  in  common. 
\rm.  Grantee  of  lands  lie1<l  adversely  ma>'  maintain  action. 
LVCi.  Apahist  whom  action  to  be  brought. 

Vm.  \Mioniay  hej«»lned  an  *lefendant«. 

I5(rt.  When  action  may  be  brought  for  non-payment  of  rent. 

\50J.  Id.;  when  riKlit  of  re-entry  ih  rewrvetf  for  want  of  distrcflfl. 

I.VKj.  Action  against  tenant  ;  when  proceedings  to  be  stayed. 

l.W.  Id.;  amount  of  rent  in  arrear  to  be  stated  in  Imlgrnenl. 

isa-^,  15(»9    Id.;    when  po-sse^.xlon  to  be  reiitored  tx>  defendant. 

1510.  I'l.;  use  of  propertv,  when  set  offaKainst  re.t. 

1.711.  Propertv  clainied  in  action;  how  descrlbt?^!  In  complaint. 

1.'>12.  Motioti  for  plaintirs  attorney  to  produce  his  authority. 

V>1.\.  Onler  thereupon. 

1514.  Evi.lenoe  of  authority. 

V»\').  When  ouster  to  Ik.'  proved. 

1516.  Rule,  when  theie  are  distinct  occapauts. 

1517.  Thi' last  section  qualified. 

1518.  When  plaintiff  may  recover  against  one  defendant,  aut^ect  to 

rights  ol  others. 
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BBC  1A10.  Verdict,  etc,  to  state  nature  of  plafntlfrs  esUte. 
lAiao.  JBxpiration  of  plaintlflTs  title  before  trial. 

1521.  Abatement  of  action. 

1522.  Action  to  be  divided,  when  dilftrent  persona  succeed  to  dif- 

ferent parcelH. 

1523.  Id.;  when  different  persons  succeed  to  real  property  and  to 

renU  and  profits. 
1S2I.  Effect  of  lodgment  rendered  after  trial  of  issue  of  fact. 
13(25.  New^  trial  may  be  granted, 
12t26.  Effect  of  Judgment  by  default,  etc. 
1327.  Id.;  exception  in  ca*?  ot  diflablHty. 

1528.  The  last  tbree  sections  (|ualitled. 

1529.  Possession  not  to  be  changed  by  vacating  of  Judgment,  except, 

etc. 
1530L  Evidence  on  ncv  trial. 
1531.  Damages  recoverable ;  set-off  by  defendant. 

g  1496.  Plaintiff  may  recover  damages  with  the 
land. — In  an  action  to  recover  real  property,  or  the  poa- 
sesflion  thereof,  the  plaintiff  may  demand  in  his  com- 

Slaint,  and  in  a  proper  case  recover,  damages  for  with- 
oldingthe  property. 

New  In  form.  See  Code  of  Civil  Procedure,  ( 4*1,  subd.  5 ;  Code  of  Pro- 
c«<iure,  1 167,  sttbd.  5. 

§  1497.  Rents  and  profits  to  be  included  in  dam- 
ages.— Those  damages  include  the  rents  and  profits  or 
the  value  of  the  use  and  occupation  of  the  property, 
where  either  can  legally  be  recovered  by  tlie  plaintiff. 

New.  Annulling  the  law  as  settled  in  Lamed  v.  Hudson,  57  N.  Y. 
151 ;  2  R.  S.  310,  N  43, 44  and  45  (2  £dm.  219) ;  Holmes  v.  Davis,  \9  N.  V.' 
468.  i  1531.  posu 

§  1498.  Mortgagee  cannot  maintain  aotion. — A 
mortgagee,  or  his  assignee  or  other  representative,  can- 
not maintain  such  an  ,action,  to  recover  the  mortgaged 
premises. 

2  R.  S.  312.  (  57  (2  Bdm.  321}  ;  Hubbell  v.  Mulson,  53  N.  Y.  225;  Carr  v, 
Carr,  32  id.  251 ;  Fielder  v.  Darrin,  50  Id.  437;  Murray  v.  Walker,  31  Id. 
399:  Dodger.  Wellman,  43  How.  427:  Deniming  v.  PLsher,  20Hun,  178; 
Bahter  v.  Bigner,  37  Barb.  329;  Hemans  r.  Lucv,  1  N.  Y.  Sup.  Ct.  (T.  A 
C.)  523:  Stewart  r.  Mutchins,  6  Hill,  143;  McBumey  v.  Wellman,  42 
Barb  401 ;  Bolton  v.  Brewster,  32  id.  390. 

§  1499,  Action  cannot  be  maintained  for  dower.— 
Such  an  action   cannot  be  maintained,  in  a  case   where 
an  action  for  dower  may  be  maintained,  as  prescribed 
in  article  third,  of  this  title. 
New.    See  8  lfl04,  post. 

g  1500.  Separate  action  by  Joint  tenant  or  tenant  in 
common. — Where  two  or  more  persons  are  entitled  to 
the  possession  of  real  property,  as  joint  tenants  or  ten- 
ants in  common,  one  or  more  of  them  may  maintain  such 
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an  action,  to  recover  hie  or  their  nndiyided  shares  in  the 
property,  in  any  case  where  each  an  action  might  be 
maintained  by  all. 

New  in  fonn.  See  Code  of  Procedure.  I  US,  annulling  the  law  aa  aeitled 
In  Haabrouck  v.  Bunce,  62  N.  Y.  475 ;  2  R.  8.  311 ;  see,  also.  Case  v.  Irvln, 
6  Hill,  634;  Jackson  v.  Bradt,  2Gai.  100:  Kellogg  v.  KellOKg.  6  Barb.  133; 
Malcomv.  Rogers,  5  Cow.  IdS;  Ilubbell  v.  Lerch,98  N.Y.237. 

§  1601.  Grantee  of  lands  held  adversely  may  nudn- 

ta£i  action. — Such  an  action   may  be  maintained  by  a 

grantee,  his  heir  or  devisee,  in  the  name  of  the  grantor, 

or  his  heir,   where   the  conveyanoe,  under  which   he 

claims,   is  void    because   the   property  conveyed   was 

held  adversely  to  the  grantor.     The   plaintiff  must  be 

allowed  to  prove  the  facts  to  bring  the  case  within  this 

section. 

Code  of  Procedure,  t  111 :  I  R.  8. 739. 1 147  (1  Bdm.  690) :  Hig«nbotham 
V.  Stoddard.  72  N.  Y.  94  ;  Matter  of  Department  of  Public  Parks,  73  id. 
fi60;  Jones  v.  Smith,  id.  205;  Christie  r.  Ojge,  71  id.  199;  Kathan  v. 
Rockwell,  16  Hun,  90;  Lowber  v.  Kelly.  9  Bos.  494 :  Crary  «.  Qoodman, 
22  N.  Y.  170;  Jackson  r.  Yreedenburgh.  1  Johns.  1S9;  Williams  v.  Jack- 
son, 3  Id.  489:  LlvluKston  t>.  Proseus,  2  Hill,  526;  Hamilton  v.  Wright, 
37  N.  Y.  502 ;  Shattuck  v.  Lamb,  65  Id,  499,  515;  see,  also,  Livinfston  v. 
Peru  Iron  Co.,  9  Wend.  512 ;  Humbert  r.  Trinity  Church.  24  id.  587;  Jack- 
son v.  Duniont,  Q^Johns.  S5;  Jackson  v.  Wheeler,  10  Id.  164  *  Jackaon  v. 
Foster,  12  id.  488;  Towle  r.  Bmith,  2  Robt.  489;  Jackson  v.  WoodruO:  1 
Oow.  286. 

^  1502.  Against  whom  action  to  be  brought — 
Where  the  complaint  demands  judgment  for  the  imme- 
diate possession  of  the  property,  if  the  property  ia 
actually  occupied,  the  occupant  thereof  must  be  made 
defendant  in  the  action.  If  it  is  not  so  occupied,  the 
action  must  be  brought  against  some  person  exercising 
acts  of  ownership  thereupon,  or  claiming  title  thereto, 
or  an  interest  therein,  at  the  time  of  the  commencement 
of  tbe  action. 

2R.  S.  304,  (4  (2  Bdm.  .')12) ;  Abeel  v.  VanOelder.  36  N.  Y.ftl3;  Locm 
«.  Johnson,  8  Barb.  244 ;  Champlain  and  St.  Lawrence  R.  R.  Co.  o.  Val- 
entine, 19  Id.  481;  People  r.  New  York,  28  Id.  240;  Schuyler  ». 
Mar«h,  37  id.  3VI;  Van  Buren  r.  Cockbum,  14  id.  118;  Pearce  v, 
Verris,  10  N.  Y.  280 ;  Allen  v.  Dnnlop,42  Barb.  585;  Shaven*.  McOraw, 
12  Wend.  558;  People  r.  Ambrecht.  11  Abb.  Pr.  97:  Randall  v  Raab.S 
Id.  307;  Pulen  t>.  Reynolds,  22  Ilow.  Pr.  393';  Child  v.  Chappell,  • 
M.  Y.  251;  EUlcott  v.  Mo«ier.  7  id.  205:  McCoon  v.  8mith.3HTlT.  147; 
Finneghan  v.  Carraher,  47  N.  Y.  493;  Stewart  t>.  Patrick,  68  id.  451: 
Wood  V.  Wood,  18  Hun,  390;  see,  also,  references  to  section  of  ReviMd 
Statutes  above  referred  to. 

^.1503.  Who  may  be    Joined    as  defendants. —  In 

either  of  the  cases  specified  in  the  last  section,  any 
other  person  claiming  title  to,  or  the  right  to  the  pos- 
session of,  the  real  property  sought  to  be  recovered,  as 
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landlord,  remainderman,  reversioner,  or  otherwise  ad- 

YCTBely  to  the  plaintiff,  may  he  joined  as  defendant  in 

an  action  therefor. 

See  Code  of  Procedure,  ( 116  and  1 1300,  ante :  Hubbell  v.  Lerch,  J»  ft. 
T.  217 ;  Abeel  v.  Van  Oelder,  3S  id.  913 ;  Waldorph  v .  Bortle,  4  How. 
Pr.  356 ;  Cart«r  v.  Hunt,  H)  Barb.  89. 

%  1504.  When  action  may  be  brought  for  non-pay- 
ment of  renL-^  When  aiK  months'  rent  or  more  is  in 
arrear,  upon  a  grant  reserving  rent,  or  upon  a  lease  of 
real  property,  and  the  grantor  or  lessor,  or  hin  heir,  de- 
Tiaee,  or  assignee,  has  a  subsisting  right  by  law  to  re- 
enter for  the  failure  to  pay  tlie  rent,  he  may  maintain 
an  action  to  recover  the  property  granted  or  demised, 
without  any  demand  of  the  rent  in  arrear,  or  re-entry 
on  the  property. 

3R.  S.  SOS,  S  30  (2  Bdm.  521)1;  Tan  Rensselaer «.  Hogebooni,  11  Johns. 
103:  Van  Rensselaer  0.  Snyder.  13  N.  Y  299:  Van  Rensselaer  v.  Ball,  19 
Id.  100 :  Hosfonl  v.  Ballard,  39  id.  147 ;  Van  Rensselaer  v.  Slingerlaiid, 
as  id.  5.^>:  see,  also.  Why  land  v.  Weaver,  60  Burb.  116,  and  Samson  v. 
Rose.  6511^.  Y.411. 

§  1505.  Id. ;  when  right  of  re-entry  is  reserved  for 
Tvant  of  distress* —  Where  a  right  of  re-entry  is  reserved 
and  given  to  a  grantor  or  lessor  of  real  property,  in  de- 
fault of  a  safficiency  of  goods  and  chattels  whereon  to 
distrain  for  the  satisfaction  of  rent  due,  the  re-entry 
may  be  made,  or  an  action  to  recover  the  property  de- 
mised or  granted,  may  be  maintained  by  the  grantor  or 
lessor,  or liis  heir,  devisee,  or  assigoee,  at  any  time  after 
default  in  the  payment  of  tlie  rent ;  provided  the  plaint- 
iff, at  least  fifteen  days  before  the  action  is  commenced, 
serves  upon  the  defendant  a  written  notice  of  liis  in- 
tention to  reenter,  personally,  or  by  leaving  it  at  his 
dwelling  house  on  the  premises  with  a  person  of  suita- 
ble age  and  discretion;  or,  if  the  defendant  cannot  be 
found  with  due  diligence,  and  has  no  dwelling-house  on 
the  premises,  whereat  a  person  of  suitable  ago  and  dis- 
cretion can  be  found,  by  posting  it  in  a  conspicuous 
place  on  the  premises. 

L.  1446,  ch.  274,(31(4  Aim.  432),  amended  ;  Van  Rensselaer  v.  Snyder, 
13  N.  Y.  »«;  Oonly  t.  Palmer,  2  Id.  183:  Main  v.  Green,  32  Barb.  451 ; 
Van  Rensselaer  v.  Smith,  27  Id.  110;  Main  v.  Feathers,  21  Id.  643; 
Mayor  of  New  York,  etc.,  IS  id.  hM;  Qould  v.  Rogers,  8  Id.  502. 

§  1506.  Action  against  tenant,  when  proceeding! 
to  be  stayed.— At  any  time  before  final  jndffment  for 
the  plaintiff  is  rendered,  and  the  j  udgment-roll  is  filed. 
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in  aa  action  brought  as  prescribed  in  either  of  the  last 
two  flections,  the  defendant  may  pay  or  lender  to  the 
plaintiff  or  his  attorney,  or  pay  into  court,  all  the  rent" 
then  in  arrear,  with  interest  and  the  costs  of  the  action 
to  be  taxed ;  and  thereupon  the  complaint  mast  be  dis- 
missed. 

Amendtng  2  R.  8.,  }  32  (2  Edm.  sei)- 

I  1507.  Id. ;  amount  of  rent  in  arrear  to  be  stated 
in  judgment. —  In  such  an  action,  a  verdict,  report,  or 
decision  in  favor  of  the  plaintiff,  must  fix  the  amount  of 
rent  in  arrear  to  tiie  plaintiff,  or,  if  judgment  is  taken 
by  default,  the  amount  thereof  must  be  ascertained  by 
or  under  the  direction  of  the  court ;  and,  in  either  case, 
it  must  be  stated  in  the  judgment. 

New. 

^  1508.  Id.;  when  possession  to  be  restored  to  de- 
fendant.—  At  any  time  within  six  months  after  posses- 
sion of  the  property,  awarded  to  the  plaintiff  in  such 
an  action,  has  been  delivered  to  him  by  virtue  of  an 
execution  issued  upon  a  judgment  rendered  therein,  the 
defendant,  or  any  person  who  has  succeeded  to  his  in- 
terest, or  a  mortgagee  of  tlie  lease,  or  of  any  part 
thereof,  who  was  not  in  possession  when  final  jud/?^- 
mentwas  rendered,  may  pay  or  tender  to  the  plaintiff, 
or  his  executor,  administrator,  or  attorney,  or  may  pay 
into  court,  for  the  use  of  the  person  so  entitled  thereto, 
the  amount  of  rent  in  arrear,  as  stated  in  the  judgment, 
and  the  costs  of  the  action,  with  interest,  and  all  other 
charges  incurred  by  the  plaintiff. 

2  R.  8. 005,  J  33  (2  Edm.  Ml). 

§  1509.  The  same —  Within  three  months  after 
making  the  payment  or  tender,  the  person  who  made 
it,  or  his  representative,  may  apply  to  the  court  for  an 
order  that  possession  of  the  property  be  delivered  to 
him ;  and  thereupon,  upon  proof  of  the  facta,  and  pay. 
ment  of  the  sum  due  by  reason  of  rent  accruing  since 
the  judgment  was  rendered,  and  upon  compliance  with 
all  other  terms  to  be  complied  witli  by  the  grantee  or 
lessee,  to  the  time  of  the  application,  the  court  must 
make  an  order,  directing  that  possession  of  the  prop- 
erty be  delivered  to  the  applicant,  who  shall  hold  and 
enjoy  the  same,  without  any  new  grant  or  lease  thereof. 
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according  to  the  terms  of  the  original  grant  or  lease. 
Notice  of  the  application  must  be  served  upon  the 
plaintifiTs  attorney. 

2  R.  S.  506,  K  35  and  36  (2  Edm.  522) ;  Witbeck  v.  Van  RensMlaer,  64  N. 
Y.27. 

§  1510.  Id.;  use  of  property,  when  set  o£f  against 
rent. —  If  posgesaion  of  the  property  recovered  lias  been 
delivered  to  the  plaintiff,  bv  virtue  of  an  execution 
issued  upon  a  judgment  In  the  action,  the  order  must 
provide  for  setting  off  the  sum  which  the  plaintiff  has 
made,  or  which  he  might,  witliout  wilful  neglect,  have 
made,  of  the  property,  during  the  possession  thereof, 
against  the  rent  accruing  after  the  judgment  was  ren- 
dered, and  for  re-imbursement  to  the  applicant  of  the 
balance,  if  any,  of  the  sum  paid  into  court  by  him,  after 
making  the  set-off  prescril^ed  in  this  section. 

Id.,  {38. 

g  1511.  Property  claimed  in  action ;  how  described 
In  complaint. —  The  complaint  must  describe  the  prop- 
erty claimed  with  common  certainty,  by  setting  forth 
the  name  of  the  township  or  tract,  and  the  number  of 
the  lot,  if  there  is  any,  or  in  some  other  appropriate 
manner;  so  that,  from  the  description,  possession  of 
the  property  claimed  may  be  delivered,  where  the 
plain  tiff  is  entitled  thereto. 

2  R.'S.  304. 18  (2  Eilm.  313),  amended  ;  Kce,  also,  }  1435,  ante ;  0*Donnell 
V.  Liosay,  39  N.  Y.  Super.  Ct.  523 ;  Olcndorf  v.  Cook,  1  Lans.  37, 45 ;  liar- 
itoon  V.  Stevena,  12  Wend.  170. 

§  1512.  Motion  for  plaintiff's  attorney  to  produce 
his  anthority. — A  defendant,  in  an  action  to  recover 
real  property  or  the  possession  thereof,  may,  at  any 
time  before  answering,  upon  an  affidavit  that  evidence 
of  the  authority  of  the  plaintiff's  attorney  to  commence 
the  action  has  not  been  served  upon  him,  apply,  upon 
notice,  to  the  court  or  judge  thereof,  for  an  order  direct- 
ing the  attorney  to  produce  such  evidence. 

Amending  and  consolidating  H  17  and  18.  id.  ;  Howard  r.  Howard,  11 
How.  Pr.  80;  Harris  v.  Mason  and  Satford,  10  Wend.  t)68. 

§  1513.  Order  thereupon. — Upon  such  an  application, 
the  court  or  judge  must,  in  a  proper  case,  make  an 
order,  requiring  the  plaintiff^s  attorney  to  produce,  as 
directed  therein,  evidence  of  his  authority  to  commence 
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the  action,  and  staying  all  proceedings  therein,  on  the 
part  of  the  plaintiff,  until  the  evidence  in  produced. 
Id..  8 19. 

§  1614.  Bvidenoe  of  authority. — Any  written  request 
of  tlie  plaintiff  or  his  agent  to  the  plaintiff's  attorney, 
to  commence  the  action,  or  any  written  recognition  of 
his  autliority  so  to  do,  verified  by  the  affidavit  of  the 
attorney,  or  any  other  competent  witness,  is  sufficient 
presumptive  evidence  of  such  authority. 

Id.,  1 20. 

§  1615.  When  ouster  to  be  proved. —  Where  the 
action  is  brought  by  a  tenant  in  common,  or  a  Joint  ten- 
ant, against  his  co-tenant,  the  plaintiff,  besides  proving 
his  right,  must  also  prove  that  the  defendant  actually 
ousted  him,  or  did  some  other  act,  amounting  to  a  total 
denial  of  his  right. 

Id.,  127:  Edwards  v.  Bishop,  4  N.  T.61 :  Clapp  v.  Bromasen,  9  Co  v. 
AM,  563;  Valentine  v.  Northrnp,  12  Wend.  495;  Sifter  v.  Van  Biper,  10 
Wend.  414 :  Qilletto  v.  Stanley,  1  Hill.  121 :  Sharp  t*.  Ingraham,  4  Id.  ll6s 
Church  of  North  Qreig  e.  Johnson,  6G  Barb.  119. 

tl516.  Rule  when  there  are  distinct  oocnpants. — 
ere  there  are  two  or  more  defendants,  and  it  is 
alleged,  in  the  answer  of  either  of  them,  tliat  he  occupies 
in  severalty,  or  that  he  and  one  or  more  of  his  co-defend- 
ants occapy  jointly,  one  or  more  distinct  parcels,  and 
that  one  or  more  other  defendants  possess  other  parcels, 
in  severalty  or  jointly,  the  court  may,  in  its  discretion, 
upon  the  application  of  the  plaintiff,  and  upon  such 
terms  as  jaatice  requires,  direct  that  the  action  be  di- 
vided into  as  many  actions  as  are  necessary.  If  the 
action  is  not  so  divided,  and  it  appears,  upon  the  trial, 
that  the  allegation  is  true,  the  plaintiff  must,  before 
the  evidence  is  closed,  elect  against  which  defendant 
or  defendants  he  will  proceed ;  and  a  judgment  dis- 
missing the  complaint  must  thereupon  be  rendered,  in 
favor  of  the  other  defendants. 

Id.,  8  39.  In  nbsUnce :  DUlaye  v.  Wilson,  43  Barb.  263 :  Fotgate  e.  Her- 
klmer^I.  and  H.  Co.,  12.  N.  Y.  &60;  Rogera.v.  Arthur,  n  Wend.  flSSw 

§  1617.  The  last  section  qualified. — ^The  last  section 
does  not  apply  to  a  case,  where  two  or  more  defendants 
occupy  different  apartments  in  a  building.  In  such  a 
case,  in  an  action  to  recover  the  building  and  its  eurti- 
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lace,  the  plaintiff  is  entitled  to  judgment  jointly  against 
airthe  defendants  who  are  liable  to  him. 

New.  Pearoe  v.  Golden,  8  Barb.  522 ;  Pearce  v.  Ferria.  10  N.  Y.  2du. 
1 1618.  When  plaintiflf  may  recover  against  one 
at  anl^eot  to  rights  ci  others. — Section  1516  of 
this  act  does  not  apply  to  a  case,  where  one  or  more 
defendants,  answering  as  therein  prescribed,  hold  under 
another  defendant,  and  the  plaintiff'  elects  to  proceed 
apdnst  the  latter,  subject  to  the  rights  and  interests  of 
the  former.  In  such  a  case,  the  proceedings  against  the 
defendant  so  answering  mast  be  stayed  until  final  judg- 
ment ;  and  if  the  plaintiff  recovers  final  judgment 
against  the  defendant,  under  whom  they  hold,  the  judg- 
ment  operates  as  a  transfer  to  the  plaintiff  of  that  de- 
fendant's right,  title,  and  interest,  and  the  costs  of  the 
defendant  or  defendants  so  answering  are  in  the  dis- 
cretion of  the  court. 

New. 

§  1619.  Verdict,  eto.,  to  ritate  nature  of  plaintiff's 
estate.— A  verdict,  report,  or  decision,  in  favor  of  the 
plaintiff,  in  an  action  specified  in  this  article,  mast  spe- 
cify the  estate  of  the  plaintiff  in  the  property  recovered^ 
whether  it  is  in  fee,  or  for  life,  or  for  a  term  of  years, 
stating  for  whose  life  it  i»,  or  specifyiag  the  duration  of 
the  term,  if  the  estate  is  less  tlian  a  fee. 

Id..  I  30,  tubd.  7:  DeWitt  v.  Village  of  Ithaca.  15  Hun,  36H;  Rogers  o. 
aiMheimer,  W  N.  Y.  619 ;  Olendorf  r.  Cook,  1  Lans.  37,  45 ;  sec  Uarriisoii 
aad  Danival  r.  Stevenai,  12  Wend.  171. 

§  1620.  Expiration  of  plaintiff's  title  before  txiaL-* 
If  the  right  or  title  of  the  plaintiff,  in  an  action  specified 
in  this  article,  expires  after  the  commencement  of  the 
action,  but  before  the  trial ,  and  he  would  have  been 
entitled  to  recover,  but  for  the  expiration,  the  verdict, 
report,  or  decision  must  be  rendered  according  to  the 
fact ;  and  the  plaintiff  is  entitled  to  judgment  for  his 
damages  for  the  withholding  of  the  property,  to  the 
time  when  his  right  or  title  so  expired. 

2  R.  B.  906. 8  31  (2  Edm.  3IG) ;  Van  UenHseluer  v.  Owen,  m  Barb.  61 ;  33 
How.Pr.  U;  Woodhull  v.  Rosenthal,  61  N.  Y.  383;  b.  c,  S  Albany.L.  J. 
27;  Jaduon  v.  Davenport,.ld  Johnn.  296;  Van  Kendselaer  v.  Owen,  .49 
Barb.  61. 

g  1621.  Abatement  of  action. — The  provisions  of  title 
fourth  of  chapter  eighth  of  this  act,  as  applied  to  an 
action  specified  in  this  article,  are  subject  to  the  qualifi- 
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cation  that  the  court  may,  in  its  discretion,  proceed  as 
prescribed  either  in  that  title  or  in  the  next  two  sections. 

SubstltutedUbrid..  J32,  and  Lavn'ot  1865;  see  Moselcy  r.  Moselj*,  II 
AW>.  Pr.  105 ;  Putnam  t>.  Van  Burea,  7  How.  Pr.31 ;  Hasbrouck  r.  Bnnce, 
€2  N.  Y.  475. 

§1622.  Action  to  be  divided,  when  di^Esrent  per- 
sons succeed  to  different  parcels. — Where,  upon  the 
death  of  a  party,  different  persons  succeed  to  the  deoed- 
«nt's  title  to,  or  interest  in,  different  distinct  parcels  of 
the  property  sought  to  be  recovered,  the  court  may, 
upon  motion,  and  upon  such  terms  as  justice  requires* 
direct  that  the  action  be  divided  into  as  many  actions  as 
are  necessary ;  and  that  the  successor  to  the  title  or  in- 
terest of  the  decedent,  to  or  in  each  distinct  parcel,  be 
substituted  as  plaintiff  or  defendant,  as  the  case  requires, 
in  an  action  relating  thereto. 

New. 

§  1623.  Id.;  when  different  persons  succeed  to  real 
property  and  to  rents  and  profits. — Where  the  plaint- 
iff seeks  to  recover  damages  for  withholding  the  prop- 
erty, and,  upon  the  death  of  a  party,  different  persona 
succeed  to  the  decedent's  right  to  or  liability  for  those 
damages,  and  to  his  title  to  or  interest  in  the  property, 
the  court  may,  upon  motion  made  upon  notice  to  the 
persons  to  be  affected,  and  upon  such  terms  as  justice 
requires,  direct  the  action  to  be  dl  vided  into  two  actions, 
one  to  recover  the  possession  of  the  property,  with  the 
rents  and  profits  thereof  accruing  after  the  decedent's 
death,  the  other  to  recover  the  damages  accruing  before 
Ills  death  ;  and  that  the  successor  in  interest  of  the 
decedent,  with  respect  to  the  cause  of  action  in  each 
action,  be  substituted  as  plaintiff  or  defendant  therein, 
as  the  case  requires. 

Substituted  for  2  R.  8.311.(51(2  Bdm.320):  8oe  Hotchklsa  r.  Aaburn 
A  Rochester  B.  B.  Co.,  36  Barb.  (JUO. 

§  1624.  Sffect  of  Judgment  rendered  after  trial,  of 
issue  of  fact. — Except  in  a  case  where  it  is  otherwise 
expressly  prescribed  in  this  act,  a  final  judgment  in  an 
action  specified  in  this  article,  rendered  upon  the  trial  of 
an  issue  of  fact,  is  conclusive,  as  to  the  title  established  in 
the  action,  upon  each  party  against  whom  it  is  rendered, 
and  every  person  claiming  from,  through,  or  under  him, 
by  title  accruing,  either  after  the  judgme&t*roll  is  filed, 
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or  after  a  notice  of  the  pendencj  of  the  action  is  filed  in 
the  proper  count/  clerk's  office,  as  prescribed  in  article 
ninth  of  this  title. 

2  R.S.  309,2  36  (2  £dTn.  317),  aa  amended  by  Laws  1862,  ch.  485;  Bates  v. 
fliearna,  23  Wend.  482 ;  Buy  v.  Gage,  36  Barb.  447 ;  Beebe  v.  KUIott,  4 
id.  4A8;  Briggs  v.  Wells,  12  id.  967. 

§  1526.  New  trial  may  bo  granted. — The  conrt,  at 
anjr  time  within  three  years  after  such  a  judgment  is 
rendered,  and  the  judgment- roll  is  filed,  upon  the  appli- 
cation of  the  party  against' whom  it  was  rendered,  his 
lieir,  devisee,  or  assignee,  and  upon  payment  of  all  costs, 
and  all  damages,  other  than  for  rents  and  profits  or  for 
use  and  occupation,  awarded  thereby  to  the  adverse 
party,  must  make  an  order  vacating  the  judgment,  and 
granting  a  new  trial  in  the  action.  The  court  upon  a 
ike  application,  made  within  two  years  after  the  second 
£nal  judgment  is  rendered,  and  the  judgment- roll  is 
filed,  may  make  an  order  vacating  the  second  judgment, 
and  granting  a  new  trial,  upon  the  like  terms,  if  it  is 
satisfied  that  justice  will  be  thereby  promoted,  and  the 
riglits  of  the  parties  more  satisfactorily  ascertained  and 
established.  Not  more  than  two  new  trials  shall  be 
granted  under  this  section. 

rd.,|37,«meDded  by  LawK  1878,  ch.  292;  CarleioD  r.  Darcy.  75 N.  T* 
873;  Shawr.  McMaren,  2  Hill.  417;  Harris  r.  Walte,  SI  How.  Pr.  113: 
Palmer  r.  Coe,  5  Wond.  101 ;  Chautauqua  Co.  Bank  v.  White,  23  N.  Y. 
847  :  Brown  V.  Crini.  1  Dcu.  (iCi;  Bellinger  v.  Martindale,  6  How.  Pr.  113; 
ghumway  r.  Shumway.  42  N.  Y.  143;  C«>oke  r.  Passage.  4  How.  Pr. 
aso:  RoKerer.  Wing,  5 Id.  VU  Christie  v.  Bloomliigdale,  18  id.  12;  Lang 
V.  Ropke,  I  Daer,  701 ;  Evans  o.  Millard,  16  N.  Y.  619 ;  Bttctaer  v« 
OarroU,  19  Hun,  618. 

g  1526.  Efiect  of  Judgment  by  default,  etc. — A  final 
judgment  for  the  plaintiff,  rendered  in  an  action  speci- 
fied  in  this  article,  otherwise  than  upon  the  trial  of  an 
iaeae  of  fact,  is,  after  the  expiration  of  three  years  from 
the  filing  of  the  judgment-roll,  conclusive  upon  the  de- 
fendant, and  every  person  claiming  from,  through  or 
onder  him,  by  title  accruing,  either  after  the  judgment- 
roll  is  filed,  or  after  a  notice  of  the  pendency  of  the 
action  is  filed  in  the  proper  county  clerk's  office,  as' pre- 
scribed in  article  ninth  of  this  title.  But  within  five 
years  after  the  judgment-roll  is  filed,  the  court,  upon  the 
application  of  the  defendant,  his  heir,  devisee,  or  a». 
Bignee,  and  upon  payment  of  all  costs  and  damages 
awarded  to  the  plaintifi^,  must  make  am  order  vacating 
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the  judgment,  aud  granting  a  new  trial,  if  it  is  satisfied 
tliat  justice  will  be  thereby  promoted,  and  the  righta  of 
the  parties  more  satisfactorily  ascertained  and  estab- 
lished  ;  but  not  otherwise. 

Id.,  (  38 ;  gheiidcn  r.  Linden.  21  Alb.  L.  J.  475 :  a.  c.  10  N.  T.  Weeklr 
Dig.  2K :  Lang  v.  Ropke,  1  Duer,  701 ;  GhriiiUe  v.  Bloomingdale.  18  How. 
Pr.  12;  see,  also«  Bberiden  v.  Andrewa,  49  N.  Y.  478-. 

§  1627.  Id.;  exception  in  case  of  disability.— In  a 
case  specified  in  the  last  section,  if  the  defendant  Is,  at 
the  time  of  the  filing  of  the  judgment-roll,  either 

1.  Within  the  age  of  twenty-one  years ;  or 

2.  Insane  ;  or 

8.  Imprisoned  on  a  criminal  charge,  or  in  execution 
upon  conviction  of  a  criminal  offence,  for  a  term  less 
than  for  life ; 

The  time  of  such  a  disability  is  not  a  part  of  the  three 
years,  specified  in  the  last  section ;  but  such  a  defend- 
ant, his  heir,  devisee,  or  assignee,  may  commence  an 
action  for  the  recovery  of  the  real  property  claimed,  at 
any  time  within  three  years  after  the  disability  ceases  ; 
but  not  afterwards. 

Id.,  I  ao ;  see,  also,  N  37d,  996 and  1291.  ante. 

g  1628.  The  last  three  sections  qualified.— The  last 
three  sections  are  not  applicable,  where  the  action  is 
founded  upon  an  allegation  of  rent  in  arrear ;  or  in  a 
case  to  which  section  445  of  this  act  is  applicable. 

New.  Cbristle  v.  Bloomingdale,  18  How.  Pr.  12;  see,  also,  H  445  and 
1508,  ante. 

g  1629.  Possession  not  to  be  changed  by  vacating 
of  Judgment,  except,  eta — Where  the  plaintiff  has  taken 
possession  of  real  property  by  virtue  of  a  final  judgment, 
his  possession  shall  not  be  in  any  way  affected  by  the 
vacating  of  the  judgment,  except  as  prescribed  in  section 
1525  or  section  1526  of  this  act.  In  such  a  case,  if  the 
defendant  thereafter  recovers  final  judgment  in  the 
action.  It  must  award  to  him  the  restitution  of  the  pos- 
session of  the  property  ;  and  he  may  have  an  execution 
thereupon  for  the  delivery  of  the  possession  to  him,  as 
if  he  was  plaintiff. 

Id.,  I  41,  amended;  Huntington  v.  Forkson,  7  Hill,  199;  Otendoif  v. 
Oook,  1  Laos.  37 ;  Dauby  v.  Brown,  43  How.  Pr.  17 ;  People  v.  Cooper,  M 
Han,  486. 

%  1630.  Bvidence  on  new  tzial. — Upon  a  new  trial. 
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granted  aa  prescribed  in  this  article,  the  defendant  maj 
show  any  matter  in  defence,  which  he  might  show  to 
entitle  him  to  recover  the  poBeession  of  the  property,  if 
he  was  plaintiff  in  the  action. 
Id.,  1 43: 

§  1531.  Damages  recoverable }  set-off  by  defendant. 

— in  an  action,  brought  as  prescribed  in  this  article,  the 
plaintiff,  where  he  recovers  judgment  for  the  property, 
or  poflsessioQ  of  the  property,  is  entitled  to  recover,  as 
damages^  the  rents  and  profits,  or  the  value  of  the  use 
and  occupation,  of  the  real  property  recovered,  for  a 
term  not  exceeding  six  years ;  but  the  damages  shall 
not  include  the  value  of  the  use  of  any  improvements 
made  by  the  defendant,  or  those  under  whom  he  claims. 
Where  permanent  improvements  have  been  made,  in 
good  faith,  by  the  defendant,  or  those  under  whom  he 
claims,  while  holding,  under  color  of  title,  adversely  to 
the  plaintiff,  the  value  thereof  must  be  allowed  to  the 
defendant,  in  reduction  of  the  damages  of  the  plaintiff. 
but  not  beyond  the  amount  of  those  damages. 

Bee  H  43.  49  and  50 ;  Jackson  r.  Loomis,  4  Cow.  168:  Badd  v.  Walker, 
9  Barb.  «»;  Gmnt  v.  Cooper.  9  Hun,  396;  Morgan  v.  Varick,  8  Wend. 
«87:  Qeoeiv.  Wood,  21  id.  4i3;  Woodhull  v.  Rosentbal,  CI  N.  Y.  382. 

ARTICLE  SECOND. 

ACTION  FOR  PARTITION. 

too.  1532.  When  action  ibr  tiartUlon  may  be  brought. 

1533.  Id.;  by  remainderman. 

1534.  Id.;  by  an  infant. 

uaSw  Onanllan  ad  Uiem ;  how  appointed. 

1535.  Security. 
1537.  When  heir  may  maintain  action  for  partition  of  deviaad 


property. 
8.  Who  


1538.  ^Hio  mast  be  partieii. 
1A39.  Who  may  be  made  parties. 
1640.  Id. :  aa  to  persons  having  liens. 
1541.  Provision,  where  a  party  is  unknown. 
1M2.  Complaint  to  sUte  mteresta  of  parties. 
1M3.  Title  of  parties  may  be  tried. 
1M4.  Issues  of  fact,  triable  by  Jury. 

1546.  When  title  to  be  ascertained  by  the  court. 
154S.  Interlocutory  Judgment. 

1547.  Partial  partition ;  when  made. 

1548.  Shares  may  be  set  off*  in  common. 

1549.  Appointment  of  commissioners. 
UftO.  Commlaiioners  to  be  sworn,  etc 
1561.  Id.;  when  to  make  partition. 
ISU.  Partition :  how  made. 

IMS.  Provision  where  there  is  a  particular  eatata. 
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8£C.  1954.  R(>port  of  commisBionen. 
IflM.  Feea  and  expenses. 

1556.  Conflrmlng  or  setting  aside  report. 

1W7.  Pinal  Judgment  on  report.    Effect  thereof. 

1504.  Judgment  must  direct  delivery  of  posseaslon. 

ia59.  Costs;  howuwanleii.    Id.;  against  unknown  parties. 

Ifleo.  Sale  of  property  ;  when  directed. 

1561.  Reference  to  inquire  as  to  creditors. 

iSfli.  Duty  of  referee. 

1563.  Money  to  be  jpalil  Into  court. 

1564.  Appllctttloii  ror  money. 
1365.  Payment  of  incumbrances. 
1566.  Other  parties  not  to  be  delayed. 
LW.  Sale  of  dower  Interest. 

l.'WS.  Purchaser  to  hold  the  proi>orty  fre«  therefh)m. 

1569.  Gross  sum  to  be  paid  to  or  Invested  for  tenant  In  dower,  etc 

1570.  Interests  of  owners  of  future  estates  to  be  protected. 

1571.  Married  woman  may  release  her  interest. 

1572.  Unknown  owners. 

1573.  Sale  :  terms  of  credit  thereupon. 

1 574 .  Cred  it ;  h  o  w  secu  red . 

1575.  Separate  securities. 

1576.  Iteportof  sale. 

1577.  Final  Judgment ;  effect  thereof. 

1573.  Id.;  efl'ect  thereof  upon  incumbrancers. 

1579.  Costs  and  ex  pollutes;  how  paid. 

J^^V).  Distribution  of  proceeds. 

1581.  Shares  of  infants. 

15«2.  Id.;  of  unknown  and  absent  owners. 

15<3.  Id.;  of  tenants  of  particular  estates. 

IMA.  Court  may  require  security  to  refund. 

1585.  Security  to  be  taken  in  name  of  county  treasurer. 

1586.  Action  thereupon. 

1557.  Compensation  to  equalize  partition. 
1.5%}.  Proceedings  on  death  of  parties. 
15S9.  Rents,  etc.,  may  be  adjusted. 

159().  Partition  by  guardian  of  infant,  commiUee  of  lunatic,  etc. 

1591.  Contents  of  petition. 

1.VJ2.  Court  may  authorize  partition. 

1593.  Effect  of  releases. 

1594.  When  the  }<tate  Is  Interested. 

1595.  ExcmpllQed  copy  of  judginent  may  be  recorded. 

g  1632.  When  action  for  partition  may  be  brought. 

— Where  two  or  more  persona  hold  and  are  in  possesaion 
of  real  property,  aa  joint  tenants  or  as  tenants  in  com- 
mon, in  which  either  of  them  has  an  estate  of  inherit- 
ance, or  for  life,  or  for  years,  any  one  or  more  of  them 
may  maintain  an  action  for  the  partition  of  tlie  property, 
according^  to  the  respective  riglltaof  the  persons  inter- 
ested therein  ;  and  for  a  sale  thereof,  if  it  appears  that 
a  partition  thereof  cannot  be  made,  without  great  preju-^ 
dice  to  the  owners.  J 

2R.  S.  317.(1  (2  E<Ira.  .126),  amended;  Gallle  v.  Eagle.  6»  Barb.  SSHif 
Brcvoortr.  Bruvoort,  70  N.  Y.  IV. ;  Therasson  r.  White,  52  How.  Pr.  62 1* 
Knappr.  Ilungerford,  7  Unn,  588;  Monarquer.  Monarque,  19  id.    332  f   - 
Bradshaw  r.  Callahan,  8  .Johns.  5.M :  Reebe  t>.  Grifflng,  14  N.  Y.  235:  Hew-  Z^> 
lett  V.   Wood,  62  Id.  75:  Matter  of  Cavanagh,  14  Abb.  Pr.  258;  Croghan 
V.  Livingston,  17  N.Y.218;  German  r.  Mackin,  <>  Paige,  386;  Dul>ols9. 
Cas8Mv/75  N.  Y.  298;  Snpr.  Ct.  Rule,  69 ;  Florence  v.  Hopkins,  46  N.  Y. 
182;  Moore  v.  Moore,  47  id.  467. 
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§1533.  Id.;  by  remainderman. —  Wbere  two  or 
more  persoDS  hold,  as  joint  toDants  or  as  tenants  in 
common,  a  vested  remainder  or  reversion,  any  one  or 
more  of  tliem  may  maintain  an  action  for  a  partition  of 
tlie  real  property  to  which  it  attaches,  according  to 
tbeir  respective  shares  therein,  sabject  to  the  interest 
of  the  person  holditiff  the  particular  estate  therein. 
But  in  such  an  action  the  property  cannot  be  sold ;  and 
if  it  appears,  in  any  stage  thereof,  that  partition  cannot 
be  made,  without  great  prejudice  to  the  owners,  tho 
complaint  must  be  dismissed.  Such  a  dismissal  does 
not  affect  the  right  of  any  party  to  bring  a  new  action^ 
after  the  determination  of  the  particular  estate. 

New.  Settles  conflict  as  to  the  consfnictfon  of  former  statute;  see 
Brownellv.  BrownelUIQWend.  367 ;  Striker  r.  Mott,2Pai)?e.3»7;Fleet  v. 
Dorland,  II  How.  Pr.  489:  Sullivan  w.  Sullivan,  66  N.  Y.  37:  Blakely  v. 
Galder.  19  id.  617 :  Howell  v.  Mills,  7  Lans.  193 ;  s.  c. ,  56  N.  Y.  226 ;  Jen- 
Idns  V.  Fahey,  73  Id.  3S5. 

g  1534.  Id. ;  by  infetnt. —  An  action  for  the  partition 
of  real  property  shall  not  be  brought  by  an  infant,  ex- 
cept by  the  written  autliority  of  the  surrogate  of  tho 
county  In  which  the  property,  or  a  part  thereof,  is  situ* 
ated.  The  authority  shall  not  be  given,  unless  the 
surrogate  is  satisfied,  by  affidavit  or  other  competent 
evidence,  that  the  interests  of  the  infant  will  be  pro- 
moted by  bringing  the  action.  A  judgment  for  a  parti- 
tion or  Bale  shall  not  be  rendered  in  such  an  action,  un- 
less the  court  is  satisfied  that  the  interests  of  the  infant 
will  be  promoted  thereby,  and  that  fact  is  expressly  re- 
cited in  the  judgment. 

L.  1852,  ch.  277,  H  1  and  2,  amended;  Strtippman  r.  Mullcr,  52 
How.  Pr.  211 ;  QalUe  «.  Eagle,  65  Barb.  583;  Lanalug  v.  Oullck,  28  Uow. 
Pr.  250. 

§  1635.  Quardian  ad  litem ;  how  appointed. —  A 
g^aardian  ad  litem  for  an  infant  party,  in  an  action  for 
partition,  can  be  appointed  only  by  the  court. 

Id.,  and  2  R.  B.  317,  {  2  (2  Edm.  326)  ;  also,  Reo  |  472,  ante :  Wood  v. 
Martin,  66  Barb.  241;  Cook  v,  Rawdoa,6  How.  233;  Rules  51  and  52 
Bapr.  Ct. 

§  1536.  Security.--  The  security  to  be  given  by  tho 
guardian  ad  litem  for  an  infant  party,  in  an  action  for 
partition,  must  be  a  bond,  executed  by  him  and  one  or 
more  sureties,  as  the  court  directs,  in  a  sum  fixed  by  the 
court,   conditioned  for  the  faithful  discharge  of  the 
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trust  committed  to  him  as  guardian,  and  to  render  a 
just  and  true  accouutof  liis  guardianship,  in  anj  court 
or  place,  when  thereunto  required.  The  bond  must  be 
filed  with  the  clerk,  before  the  guardian  enters  upon 
tlie  execution  of  his  duties  ;  and  it  cannot  be  dispensed 
with,  although  he  is  the  general  guardian  of  the  in- 
fant. 

2  R.  8.  317,  U  3  and  4  (2  Bdm.  326),  amended ;  eee  Stmpman  «.  Mnller, 
fi2now.  Pr.  211;  Lansing  v.  Oulick,  26  Id.  250;  Croghan  v.  Livingston, 
I7N.  Y.218.       •  "• 

§  1637.  When  heir  may  maintain  action  for  parti- 
tion of  devised  property. —  A  person  claiming  to  be 
entitled,  as  a  joint  tenant  or  a  tenant  in  common,  by 
reason  of  his  being  an  heir  of  a  person  who  died,  hold- 
ing and  in  possession  of  real  property,  may  maintain 
an  action  for  the  partition  thereof,  whether  he  is  in  or 
out  of  possession,  notwithstanding  an  apparent  devise 
thereof  to  another  br  the  decedent,  and  possession  un- 
der  such  a  devise.  But  in  such  an  action,  the  plainiiff 
must  allege  and  establish  that  the  apparent  devise  is 
void. 

L.  1853,  ch.  238,  i  2  (4  Edm.  604)  ;  ToAsstng  v.  Voessfng.  12  Hnn.  678  ; 
Stewart  v.  Monroe,  96  How.  Pr.  193;  Hewlett  v.  Wood,  a&  N.  Y.  634 :  63 
id.  75:  Hnll  V.  Hall,  13  Hun,  449;  Gordon  o.  Sterling,  13  How.  Pr.  405: 
Woodruff  ».  Cook,  47  Barb.  306. 

§  1638.  Who  miut  be  parties.—  Every  person  bav. 
Ing  an  undivided  share,  in  possession  or  otherwise,  in 
the  property,  as  tenant  in  fee.  for  life,  by  the  curtesy, 
or  for  years ;  every  person  entitled  to  the  reverpion,  re- 
mainder, or  inheritance  of  an  undivided  share,  after 
the  determination  of  a  particular  estate  therein ;  every 
person  who,  by  any  contingency,  contained  in  a  devise, 
or  grant,  or  otherwise,  is  or  may  become  entitled  to  a 
beneficial  interest  in  an  undivided  share  thereof ;  every 
person  having  an  inchoate  right  of  dower  in  an  undi- 
vided share  in  the  property  ;  and  every  person  having 
a  right  of  dower  in  the  property,  or  any  part  thereof 
which  has  not  been  admeasured,  must  be  made  a  party 
to  an  action  for  partition.  But  no  person,  other  than  a 
joint  tenant  or  a  tenant  in  common  of  the  property, 
shall  be  a  plaintiff  in  the  action. 

2K.  8.318,  f  6,  amended ;  Jordan  r.  PolUon.  77  N.  T.  518  :  Prentice  t. 
Jaaaen,  21  Alb.  L.  J.  174  (not  yet  reported) ;  Rosekninsr.  White.  7  Lana. 
486;  Ackley  v.  Dygcrt,  33  Barb.  176  ;  see  Cantlfld  r.  Ford.  16  How.  473. 
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§  1639.  Who  may  be  made  parties.—  The  plaintiff 
may,  at  his  election,  make  a  tenant  in  dower,  by  the 
curtesy,  for  life,  or  for  years,  of  tlie  entire  property,  or 
a  creditor,  or  other  person,  having  a  lien  or  interest, 
which  attaches  to  the  entire  property,  a  defendant  in 
the  action.  In  that  case,  the  final  judgment  may  either 
award  to  such  a  party  his  or  her  entire  right  and  inter- 
est, or  the  proceeds  thereof,  or  may  reserve  and  leave 
unaffected  his  or  her  right  and  interest,  or  any  portion 
thereof.  A  person  specified  in  this  section,  who  is  not 
made  a  party,  is  not  affected  by  the  judgment  in  the  ac- 
tion. 

Id..  1 36.  ain4*D(le«1 ;  Bogardus  v.  Parker,  7  How.  Pr.  306:  Mead  r.  MiU 
cbell.  ir  M.  Y.  210;  Qrlnnell  v.  Maclean.  16  Han,  133:  Sup.  Ct.  Rule 
71;  Scott  o.  Ouernney,  48  N.  T.  106;  Prentice  o.  Jansen,  21  Alb.  L.  J. 
17S,  decided  January  13,  1880. 

§  1640.  Id.  J  as  to  penona  having  liens.—  The  plaint. 
tif  may,  at  his  election,  make  a  creditor,  having  a  lien 
on  an  undivided  share  or  interest  in  the  property,  a  de- 
fendant in  the  action.  In  that  case,  he  mast  set  forth 
the  nature  of  the  lien,  and  specify  the  sliare  or  interest 
to  -which  it  attaches.  If  partition  of  the  property  is 
made,  the  lien,  whether  the  creditor  is  or  is  not  made  a 
party^  shall  thereafter  attach  onlv  to  the  share  or  inter- 
est assigned  to  the  party  upon  whose  share  or  interest 
the  lien  attaclied  ;  which  must  be  first  charged  with  its 
just  proportion  of  the  costs  and  expenses  of  the  action, 
in  preference  to  the  lien. 

Id.   Ha  and  9,  and  L.  1830.  ch.  320, 1 41  (2  £dm.  827)  amended. 

^  1641.  Provision  where  a  party  ia  unknown. — 
Where  a  defendant  havine^  a  share  or  interest  in  the 
property  is  unknown,  or  where  his  name  or  part  of  his 
name  is  unknown,  and  the  summons  is  served  upon 
him  by  publication,  or  without  the  State,  pursuant  to 
an  order  for  that  purpose,  as  prescribed  in  article  sec- 
ond of  title  first  of  chapter  fifth  of  this  act,  the  notice 
aabjoined  to  the  copy  of  the  summons  as  published,  or 
served  therewith,  must,  in  addition  to  the  matters  re- 
quired in  that  article,  state  briefly  the  object  of  the  ac 
tion,  and  contain  a  brief  description  of  the  property. 

Id.,  1 12,  In  aabflUnce ;  annulling  the  law  as  Mttle^l  in  Sanfonl  v.  White, 
M  N.  V.  399;  Herbert  «.  Smith, «  Lans.  4U3. 
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§  1642.  Oomplaint  to  state  interests  of  parties. — 

The  complaint  must  describe  the  property  with  eom- 
mon  certainty,  and  must  Ppecify  the  rights,  shares,  and 
interests  tlierein  of  all  the  parties,  as  far  as  the  same 
are  known  to  the  plaintiff.  If  a  party,  or  the  share, 
right,  or  interest  of  a  party,  is  unlcnown  to  the  plaint- 
iff;  or  if  a  share,  right,  or  interest  is  uncertain  or  con- 
tingent ;  or  if  the  ownership  of  the  inheritance  depends 
upon  an  executory  devise ;  or  if  a  remainder  is  a  con- 
tingent remainder,  so  that  the  party  cannot  be  named  ; 
that  fact  must  also  be  stated  in  the  complaint- 
Id.,}  5,  nibd.  I  ami  2,  and  5  7  consolidated;  Stewart  r.  Monroe,  S€ 
How.  Pr.  193;  MofTatt  v.  McLaughlin.  i3  Ilun.  449;  Rule  78;  Bradshaw 
V.  Callaghan,  8  .lohns.  558 ;  Vnn  Cortland  v.  Beeknian,  6  PaiRc,  402 ;  Jen- 
kins V.  Van  Schaack,  3  Id.  242 ;  llvatt  r.  Pugsley,  23  Barb.  285,  3fI3 : 
Noble  V.  Cromwell,  »  Id.  475;  27  flow.  289;  Bogardus  r.  Parker.  7  Id. 
a05. 

§  1643.  Title  of  parties  may  be  tried.—  The  title  or 
interest  of  the  plaintiff  in  the  property,  as  stated  in  the 
complaint,  may  be  controverted  by  the  answer.  The 
title  or  interest  of  any  defendant  in  the  property,  as 
stated  in  the  complaint,  may  also  be  controverted  by  hia 
answer,  or  the  answer  of  any  other  defendant ;  and  the 
title  or  interest  of  any  defendant,  as  stated  in  Ills  an- 
swer, may  be  controverted  by  the  answer  of  any  other 
defendant.  A  defendant,  thus  controverting  the  title 
or  interest  of  a  co-defendant,  must  comply  with  section 
621  of  this  act.  The  issues  Joined  as  prescribed  in  this 
section,  must  be  tried  and  determined  in  the  action. 

2  R.  S.  320.  H  IS  and  19  (2  Edm.  329),  amended  ;  aee  H^  521  and  12M« 
ante ;  see  Van  Schuvver  t>  Malford,  et  al.,  59  N.  Y.  436 :  Reed  v.  Child, 
4  Uow.  125 :  Brownell  v.  Brownell,  19  Wend.  367 ;  Howell  v.  Mills,  7  Lana. 
103;  Bogardus  v.  Parker,  7  Uow.  Pr.  300. 

g  1644.  Lisaea  of  fact  triable  by  Jury. — An  issue  of  fact 
Joined  in  the  action  is  triable  by  a  jury.  Unless  the 
court  directs  the  issues  to  be  stated,  as  prescribed  in 
section  970  of  this  act,  the  issues  may  be  tried  upon  the 
pleadings. 

New.  Hewlett  v.  Wood,  63  N.  T,  75;  Clapp  v.  Bromagham,«Gow. 
090,676,  677. 

g  1646.  When  title  to  be  ascertained  by  the  ooarL 
^Where  a  defendant  has  made  default  in  appearing  or 
pleading,  or  where  a  party  is  an  infant,  the  coart  must 
ascertain  the  rights,  shares,  and  interests  of  the  several 
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MTtiea  in  the  property,  br  a  reference  or  otherwiBe, 
before  interlocutory  judgment  is  rendered  in  the  action. 

Id.,  I  22  and  part  of  1 23.  amended ;  Watson  r.  Brigham,  3  How.  290; 
Ripple  V.  OUborn,  8  id.  456  :  Larkin  v.  Mann,  2  Paige,  27 ;  Jennings  v, 
Jennings,  2  Abb.  6«  16;  see  Rnlo  70. 

tl546.  Interlocutory  Judgment. — The  interlocutory 
gment  must  declare  what  is  the  right,  share,  or  inter- 
est of  each  party  in  the  property,  as  far  as  the  same  has 
been  ascertained,  and  must  determine  the  rights  of  the 
parties  therein.  Where  it  is  found,  by  the  verdict,  re- 
port, or  decision,  or  where  it  appears  to  the  court,  upon 
an  application  for  judgment  in  favor  of  the  ])Iaintifif, 
that  the  property,  or  any  part  thereof,  is  so  circum- 
stanced that  a  partition  thereof  cannot  be  made  with- 
out great  prejudice  to  tlie  owners,  the  interlocutory 
judgment,  except  as  otherwise  expressly  prescribed  in 
this  article,  must  direct  that  the  property,  or  the  part 
thereof  which  is  so  circumstanced,  be  sold  at  public  auc- 
tion. Otherwise,  an  interlocutory  judgment  in  favor  of 
the  plaintiff,  must  direct  that  partition  be  made  between 
the  parties,  according  to  their  respective  rights,  shares, 
and  interests. 
Bee  Id.,  1}  23,  24  and  81 ;  Rule  71 ;  Furman  r.  Furman,  12  Hun,  441. 

6 1647.  Partial  partition ;  when  made. — Where  the 
right,  share,  and  interest  of  a  party  has  been  ascertained 
and  determined,  and  the  rights,  shares,  or  interests  of  the 
other  parties,  as  between  themselves,  remain  unascer- 
tained or  undetermined,  an  interlocutory  judgment  for  a 
partition,  entered  as  prescribed  in  the  last  section,  must 
direct  a  partition,  as  between  the  party  whose  share  haa 
been  so  determined  and  the  other  parties  to  the  action. 
Where  the  rights,  shares,  and  interests  of  two  or  more 

Sirties  have  been  thus  ascertained  and  determined,  the 
terlocutory  judgment  may  also  direct  tlie  partition 
among  them  of  a  part  of  the  property,  proportionate  to 
their  aggregate  shares.  In  either  case,  the  court  may, 
from  time  to  time,  as  the  other  rights,  shares,  and  in- 
terests are  ascertained  and  determined,  render  an  inter- 
locutory judgment,  directing  the  partition,  in  like  man- 
ner, of  the  remainder  of  the  property.  Where  an 
interlocutory  judgment  is  rendered,  in  a  case  specified  in 
this  section,  the  court  may  direct  the  action  to  be  sev- 
«xed,  and  final  judgment  to  be  rendered,  with  respect  to 
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the  portion  of  tbe  property  Bet  apart  to  the  paitiea. 
whose  rights,  shares,  and  interests  are  determined* 
leavinfj;-  the  action  to  proceed  as  against  the  other  par- 
ties, with  respect  to  the  remainder  of  the  property  ; 
and  if  necessary,  the  court  may  direct  that  one  of  those 
parties  be  substituted  as  plaintiff. 

L.  1847,  ch.  430,  (8  1.  3  (4  Edm.  613). 

§  1648.  Shares  may  he  set  off  in  common.— Where 
two  or  more  parties,  to  an  action  for  partition,  make  it 
appear  to  the  court,  that  they  desire  to  enjoy  their 
shares  in  common  with  each  other,  the  interlocutory 
Judgment  may,  in  the  discretion  of  the  court,  direct 
partition  to  be  so  made,  as  to  set  off  to  them  their  shares 
of  tlie  real  property  partitioned,  without  partition  as  be- 
tween themselves,  to  be  held  by  them  in  common. 

W..  1 4  :  Scott  V.  Guernsey,  48  N.  Y.  106 ;  Haywood  r.  JackMn,  4  Barb. 
22^;  Smith  r.  Smith.  10  Paige,  470;  Van  Arsdale  p.  Drake,  2  Barb.  599; 
€la!«4m  V.  CUflsoo,  6  Paigu,  541 ;  fte€,  also.  Rule  71. 

§  1649.  Appointment  of  commissioners. — Where  the 
interlocutory  judgment,  in  an  action  for  partition,  di- 
rects a  partition,  it  must  designate  three  reputable  and 
disinterested  freeholders  as  commissioners,  to  make  the 
partition  so  directed. 

2  R.  8.  3Z1, 8  2.^  (2  EUm.  331). 

§  1660.  OommissionoxB  to  be  sworn,  etc — Each  of 
the  commissioners  must,  before  entering  upon  the  exe- 
cution of  his  duties,  subscribe  and  take  an  oath  before 
an  officer  specified  in  section  842  of  this  act,  to  the  effect 
that  he  will  faithfully,  honestly  and  impartially  dis- 
charge the  trust  reposed  in  him.  BIsch  commissioner's 
oath  must  be  filed  with  the  clerk,  before  he  enters  up- 
on the  execution  of  his  duties.  The  court  may,  at  any 
time,  remove  either  of  the  commissioners.  If  either  of 
them  dies,  resigns,  neglects  or  refuses  to  serve,  or  iB 
removed,  the  court  may,  from  time  to  time,  by  order, 
appoint  another  person  in  his  place. 

Id.,  {]  26,  27 ;  see  11608,  post. 

§1661.  Id.  J  when  to  make  partition^ — The  com- 
missioners must  forthwith  proceed  to  make  partition, 
as  directed  by  tho  interlocutory  judgment,  unless  it 
appears  to  them,  or  a  majority  of  them,  that  par- 
tition  thereof,  or  of  a   particular  lot,  tract,  or  other 
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S^rtion  thereof,  cannot  be  made,  without  great   preja- 
ce  to  the  owners ;  in  which  case,  thej  must  make   a 
written  report  of  that  fact  to  the  court. 

Id.,l2B;  Tackerv.  Tucker,  19  Wend.  22S;  Post  v.  Pott,  6&  Barb.  1*)2: 
Uiiderhill  v.  Jackaoo,  1  Barb.  Ch .73. 

g  1652.  Partition;  how  made. — ^In  making  the  par- 
tition,  the  commiHsionerB  must  divide  the  property 
into  distinct  parcels,  and  allot  the  several  parcels 
thereof  to  the  respective  parties,  quality  and  quantity 
being  relatively  considered,  according  to  the  respective 
rights  and  interests  of  the  parties,  as  fixed  by  the  in. 
terlocutory  judgment.  They  must  designate  the  several 
parcels  by  posts,  stones,  or  other  permanent  monu- 
ments. They  may  employ  a  surveyor,  with  the  neces- 
sary assistants,  to  aid  them  in  so  doing. 

Id..  I  29. 

g  1663.  Provision  where  there  is  a  particular  estate. 
— Where  a  party  has  a  right  of  dower  in  the  property, 
or  a  part  thereof,  which  has  not  been  admeasured,  or  has 
an  estate  by  the  curtesy,  for  life  or  for  years,  in  an 
undivided  share  of  the  property,  the  commissioners 
may  allot  to  that  partv  his  or  her  share  of  the  property, 
wthont  reference  to  the  duration  of  the  estate.  And 
they  may  make  partition  of  the  share,  so  allotted  to 
that  party,  among  the  parties,  who  are  entitled  to 
the  remainder  or  reversion  thereof,  to  be  enjoyed  by 
them  upon  the  determination  of  the  particular  estate, 
where,  in  the  opinion  of  the  commissioners,  such  a  par- 
tition can  be  made  without  prejudice  to  the  rights  of 
the  parties. 

L.  1847,  Ch.  430,  {5(4  Edm.  6U),  amended. 

§  1664.  Report  of  commissioners. — All  the  commis- 
sioners must  meet  together  in  the  performance  of  any 
of  their  duties  ;  but  the  acts  of  p,  majority  so  met  are 
valid.  They,  or  a  majority  of  them,  must  make  a  full 
report  of  their  proceedings,  under  their  hands,  specify- 
ing therein  the  manner  in  which  they  have  discharged 
their  trust,  describing  the  property  divided,  and  the 
share  or  Interest  in  a  share,  allotted  to  each  party,  with 
the  quantity,  courses,  and  distances,  or  other  particular 
description  of  each  share,  and  a  description  of  the  posts, 
stones,  or  other  monuments  ;  and  specifying  the  items 
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of  their  charges.    Their  re|>ort  moat  be  acknowledged 

or  proved,  and  certified,  in  like  manner  as  a  deed  to  be 

recorded,  and  must  be  filed  in  the  office  of  the  clerk. 

2  R.  S.  .122, 21  30,  31,  33  (2  Edm.  331) ;  UDderhill  v.  Jackson,  1  Barb.  Cta. 
73;  see  Cole  v.  Hall,  2  Hill,  625 ;  Reyoolds  r.  Beynolda,  5  Paige,  161. 

§  1555.  Fees  and  expenses. —  The  fees  and  expenses 
of  the  commissiouers,  including  the  expense  of  a  sur- 
vey, when  it  is  made,  must  be  taxed  under  the  direc- 
tion of  the  court ;  and  the  amount  thereof  must  be  paid 
by  the  plaintiff,  and  allowed  as  part  of  his  costs. 
Id.,  8  32:  SmUh  v.  Broadstrect,  5  Cow.  213. 

§  1556.  Oonfirming  or   setting  aside  report. —  The 

court  must  confirm  or  set  aside  the  report,  and  may,  if 
necessary,  appoint  new  commissioners,  who  must  pro- 
ceed as  directed  in  this  article. 

Id..  2  34,  amended ;  Livingston  v.  C1arkson.4  Edw.  Cb.  .^96:  Doubleday 
t>.  Newton,  y  How.  71;  Pont  r.  Poat,  65  Barb.  192;  Carpenter  c.  Scherw 
merhom,  2  Barb.  Ch.  314. 

§  1557.  Final  Judgment  on  report;  effect  thereof — 

Upon  the  confirmation,  by  the  court,  of  the  report  of 
the  commissioners  making  partition,  final  judgment, 
that  the  partition  be  firm  and  effectual  forever,  must 
be  rendered,  which  is  binding  and  conclusive  upon  the 
following  persons : 

1.  The  plaintiff;  each  defendant  upon  whom  the  sum- 
mons was  served,  either  personally,  or  without  the  State, 
or  by  publication,  pursuant  to  an  order  obtained  for 
that  purpose,  as  prescribed  in  chapter  fifth  of  this  act; 
and  the  legal  representatives  of  each  party,  specified 
in  this  subdivision.  So  much  of  section  445  of  this 
act,  as  requires  the  court  to  allow  a  defendant  to  defend 
an  action,  after  final  judgment,  does  not  apply  to  an  ac- 
tion for  partition. 

2.  Each  person  claiming  from,  through,  or  under 
puch  a  party,  by  title^  accruing  after  the  filing  of  the 
Judgment-roll,  or  after  the  filing,  in  the  proper  county 
clerk's  office,  of  a  notice  of  the  pendency  of  the  action, 
as  prescribed  in  article  ninth  of  this  title. 

3.  Each  person,  not  in  being  when  the  interlocutoiy 
Judgment  is  rendered,  who,  by  the  happening  of  any 
contingency,  becomes  afterwards  entitled  to  a  beneficial 
Interest  attaching  to,  or  an  estate  or  interest  in,  a  por- 
tion of  the  property,  the  person  first  entitled   to  which. 
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or  other  virtaal  representative  whereof,  was  a  party 

specified  in  the  first  subdivision  of  this  section. 

But  this  section  does  not  apply  to  a  party,  whose 

right  and  interest  are  expressly  reserved  and  left  un- 

anected,  as  prescribed  in  section  1539  of  this  act,  or  to 

a  person    claiming    from,    through,  or  under  such    a 

party 

Id . ,  {  3I},  amended ;  we  i  44A,  ante,  and  8  13.\  Code  of  Procedure ;  Head 
V.  Mitchel,  17  N.  Y.210 ;  Clemens  r.  Clemens,  37  id.  39;  Jenkins r.  Fahey, 
73  Id.  356 ;  Smith  v.  Scholts,  68  Id.  41 :  Cheeseman  v.  Thonie.  1  VAvr. 
Ch.  629;  ChJsm  v.  Keith,    1  Hun,  589;  Brevoort  v.  Brevoort,  70  N.  Y. 

%  1658.  Judgment  most  direct  delivery  of  posses- 
sion.—  The  final  judgment  must  also  direct  that  each 
of  the  parties,  who  is  entitled  to  possession  of  a  dis- 
tinct parcel  allotted  to  him,  be  let  into  the  possession 
thereof,  either  Immediately,  or  after  the  determination 
of  the  particular  estate,  as  the  case  requires. 

Kew.    See  1 1675,  post. 

g  1669.  Costs;  how  awarded.  Id.j  against  nn« 
Imown  parties. —  The  final  judgment  for  the  partition 
of  the  property  must  also  award,  that  each  d(*fendant 
pay  to  the  plaintiff  his  proportion  of  the  plaintiffs  costs, 
including  the  extra  allowance.  X^e  sum  to  be  paid  by 
each  must  be  fixed  by  tlie  court,  according  to  the  re- 
spective rights  of  the  parties,  and  specified  in  the  judg- 
ment. If  a  defendant  is  unknown,  his  proportion  of 
the  costs  must  be  fixed  and  specified  in  like  manner. 
An  execution  against  an  unknown  defendant  may  be 
Issued  to  collect  the  costs  awarded  against  him,  as  if  he 
was  named  in  the  judgment;  and  his  right,  share,  or 
interest  in  the  property  may  be  sold  by  virtue  thereof, 
as  if  he  was  named  in  the  execution. 

Id«  I  72,  amended :  Ilaramersley  r.  Ilammcrsley,  7  N.  T.  Lcr.  Ob«. 
1»:  Crandall  v.  Hovsradt,  1  Sandf.  Ch,  40 ;  Tibbeits  v.  TIbbetto,  7  PaiRe, 
>M:  Creighton  v.  IngerMoll,  2»  Barb.  541;  Tanner  v.  I>iilc8,  1  id.  560; 
McOowan  v.  Morrow,  3  Code  R.  9. 

§  1660.  Sale  of  property  j  when  directed. —  If  the 
commissioners,  or  a  majority  of  them,  report  that  the 
property,  or  a  particular  lot,  tract,  or  other  portion 
thereof,  is  so  circumstanced,  that  a  partition  thereof 
cannot  be  made,  without  great  prejudice  to  the  owners 
thereof,  the  court,  if  it  is  satisfied  that  the  report  is  just 
and  correct,  may    thereupon,  except  as  otherwise  ex- 
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pressly  prescribed  in  this  article,  modify  the  interlocal 

tory  judgment,  or  render  a  supplemental  interlocutory 

judgment,  reciting  the  facts,   and  directing  that  the 

property,    or    the   distinct  parcel    thereof  so    circam- 

stanced,  be  sold  by  a  referee,  designated  in  the  jndg» 

ment,  or  by  the  sheriff. 

Id. .  H  37  and  81 ;  see  Rules  71  and  72 ;  Walter  v.  Walter,  3  Abb.  K.  C.  I2| 
Prentice  v.  .lansen,  21  Alb.  L.  J.  174.  not  yet  reported ;  Tucker  v.  Tucker, 
19,W^end.  226 ;  Post  v.  Po»t,  6&  Barb.  192. 

§  1561.  Reference  to  inquire  as  to  creditors.—  Be. 
fore  an  interlocutory  judgment  for  the  sale  of  real 
property  is  rendered,  in  an  action  for  partition,  the 
court  must,  either  with  or  without  application  by  a 
party,  direct  a  reference,  to  ascertain  whether  there  jb 
any  creditor,  not  a  party,  who  has  a  lieu  on  the  undi- 
vided  share  or  interest  of  any  party.  But  the  court 
may  direct  or  dispense  with  such  a  reference,  in  its  dis- 
cretion, where  a  party  produces  a  search,  certified  by 
the  clerk,  or  by  the  clerk  and  register,  as  the  case  re- 
quires, of  the  county  where  the  property  is  situated ; 
and  it  appears  therefrom,  and  by  the  affidavits,  if  any, 
produced  therewith,  that  there  Is  no  such  outstanding 
lien. 

Id. ,  1 42,  85  amended,  L.  Ifi30,  ch.  330,  t  42:  Gardner  p.  Luke,  12  Wefid. 
209:  ilall  r.  Partrtdee,  10  IIow.  18B:  Noble  v.  Cromwell,  27  Id.  289;  S 
Abb.  !^ ;  see,  also,  Wilde  r.  Jenkins,  4  Paige,  481. 

§  1662.  Duty  of  referee.—  Where  a  reference  la 
directed,  as  prescribed  in  the  last  section,  the  referee 
must  cause  a  notice  to  be  published,  once  in  each  week 
for  six  successive  weeks,  in  the  newspaper  printed  at 
Albany,  in  which  legal  notices  are  required  to  be  pub- 
lished,  and  also  in  a  newspaper  published  in  each 
county  wherein  the  property  is  situated,  requiring  each 
person,  not  a  party  to  the  action,  who,  at  the  date  of  the 
order,  had  a  lien  upon  any  undivided  share  or  interest 
in  the  property,  to  appear  before  the  referee,  at  a  speci- 
fied place,  and  on  or  before  a  specified  day,  to  prove  his 
lien,  and  the  true  amount  due  or  to  become  due  to  him 
by  reason  thereof.  The  referee  must  report  to  the 
court,  with  all  convenient  speed,  the  name  of  each 
creditor,  whose  lien  is  satisfactorily  proved  before  him, 
the  nature  and  extent  of  the  lien,  the  date  thereof,  and 
the  amount  due  or  to  become  due  thereupon. 
Id.,  |4S;  Halsted  v.  Halsted,  OdN.  Y. 44S;  Danhamv.  Mlavd, 4  Padfe, 
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441 :  we  Hall  v,  PartiKlge,  10  How.  18^  IW;  NoUe  v.  Cromweil,  27  id. 
269:  Alvord  v.  Beach,  3  Abb.  461,  463;  Spring  v.  Sandford,  7  Paige,  UO; 
BnleD  V.  Bunlell,  11  Abb.  381. 

§  1663.  Money  to  be  paid  into  court.—  If  it  appears 
hj  the  pleadings,  or  by  the  evidence  in  the  action,  or  hy 
tbe  report,  that  there  was,  at  the  date  of  the  order,  any 
existing  lien  upon  the  share  or  interest  of  a  party  in  the 
property,  the  interlocutory  judgment,  directing  the  sale, 
must  also  direct  the  officer  making  it  to  pay  into  court 
the  portion  of  the  money,  arising  from  the  sale  of  the 
share  or  interest  of  that  party,  after  deducting  the  por- 
tion of  the  costs  and  expenses  for  which  it  is  liable. 

M..  1.44. 

;  1664.  AppUcstion  for  money.—  Where  money  is 
kid  into  court,  in  a  case  specified  in  the  last  section, 
the  party  may  apply  to  the  court  for  an  order  directing 
that  the  money,  or  such  part  thereof  as  he  claims,  be 
paid  to  him.  Upon  such  an  application,  he  must  pro- 
duce the  following  papers  : 

1.  An  affidavit,  made  by  himself,  or,  if  a  sufficient 
excuse  is  shown,  by  his  agent  or  attorney,  stating  the 
true  amount  actually  due  on  each  incumbrance,  and  the 
name  and  residence  of  the  owner  of  the  incumbrance, 
as  far  as  they  are  known,  or  can  be  ascertained  with 
due  diligence. 

2.  An  affidavit,  showing  service  of  a  notice  of  the 
application  upon  each  owner  of  an  incumbrance.  Ser* 
vice  of  the  notice,  within  the  State,  must  be  personal, 
or  by  leaving  it  at  theowner*B  residence,  with  some  per- 
son of  suitable  age  and  discretion,  at  least  fourteen  days 
previous  to  the  application.  Service,  without  the  State, 
if  persona],  must  be  made  at  least  twenty  days  previous 
to  the  application.  If  the  owner  of  the  incumbrance 
resides  without  the  State,  and  the  place  of  his  abode 
cannot  be  ascertained,  with  reasonable  diligence,  notice 
may  be  served  upon  him  by  publishing  it  in  the  news- 
paper printed  at  Albany,  in  which  legal  notices  are  re- 
quired to  be  published,  once  in  each  week  for  the  four 
weeks  immediately  preceding  the  application. 

Upon  the  application,  the  court  must  make  such  an 
order  as  justice  requires. 
Id.,  1}  45  and  46;  80C,  also,  83  823  and  1015,  ante. 
%  1666.  Paymenft   of    incumbranoes. —  When     the 
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whole  amount  of  tlie  unsatiBfied  lieus  upon  an  undivided 
share,  which  were  existing  at  the  date  of  the  order  of 
reference,  has  been  ascertained,  the  court  must  order 
the  portion  of  the  money  so  paid  into  court,  on  account 
of  that  share,  to  be  distributed  among  the  creditors 
having  the  liens,  according  to  the  priority  of  each  of 
them.  Where  the  incumbrancer  is  not  a  party  to  the 
action,  the  clerk  or  other  officer,  by  whom  a  lien  is  paid 
off,  must  procure  satisfaction  thereof  to  be  acknowl- 
edged or  proved,  as  required  by  law,  and  must  cause 
the  incumbrance  to  be  duly  satisfied  or  cancelled  of 
record.  The  expense  of  so  doing  must  be  paid  out  of 
the  portion  of  the  money  in  court,  belonging  to  the 
party,  by  whom  the  incumbrance  was  payable. 

Id. ,  81  47  and  48 ;  see  2  1378,  post. 

g  1666.  Other  parties  not  to  be  delayed. — The   pro- 

ceedini^s  to  ascertain  and  settle  the  liens  upon  an  undi- 
vided share,  as  prescribed  in  the  last  three  sections, 
shall  not  affect  any  other  party  to  the  action,  or  delay 
the  paying  over  or  investing  of  money,  to  or  for  the 
benefit  of  any  other  party,  upon  whose  share  or  inter- 
est in  the  property  there  does  not  appear  to  be  any  ex- 
isting lien. 

Id.,  8  49. 

g  1667.  Sale  of  dower  interest. — Where  a  party  has 
an  existing  right  of  dower  in  the  entire  property  di- 
rected to  be  sold,  at  the  time  when  an  interlocutory 
judgment  for  a  sale  in  rendered  in  an  action  for  parti- 
tion, the  court  must  consider  and  determine  whether  the 
interests  of  all  the  parties  require^  that  the  right  of 
dower  should  be  excepted  from  the  sale,  or  that  it  should 
be  sold . 

Id.,  I  so,  amended  :  question  discussed  !n  Blakely  r.  Calder,  15  N.  Y. 
flSi,  625 ;  see,  also,  Bromagliam  v.  Clapp,  9  Cow.  530,  and  1 1533,  ante. 

§  1668.  Purchaser  to  hold  the  property  free  there* 
from. — If  a  sale  of  the  property,  including  the  ri^ht 
of  dower,  is  directed,  the  interest  of  the  party  entitled 
to  the  right  of  dower  shall  pass  therei)y  ;  and  the  pur- 
chaser, his  heirs  and  assigns,  shall  hold  the  property 
free  and  discharged  from  any  claim,  by  virtue  of  that 
right.  In  that  case,  the  dowress  is  entitled  to  receive, 
from  the  proceeds  of  the  sale  of  the  whole  property,  a 
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groea  nam.  In  satisfaction  of  her  risrht  of  dower,  or  to 

have  one-third  of  ihose  proceeds  paid  into  court,  for  the 

purpoee  of  being  invested  for  her  benefit,  as  prescribed 

in  the  next  section  with  respect  to  the  dowress  of  an 

undivided  share. 

Id.,  i  51.  amended:  Jordan  v.  TanEpiis,;i9  Hun,  SiX\  Jackson  r. 
Sdward»,7  Paige,  386. 

g  1669.  Oross  sum  to  be  paid  to  or  invested  for  ten- 
ant in  dower,  etc. — A  party  to  an  action  for  parti  tionf 
who  has  a  right  of  dower,  or  is  a  tenant  for  life,  or  for 
years,  in  or  of  an  undivided  share  of  the  property  sold,  is 
entitled  to  receive,  from  the  proceeds  of  the  sale,  a  gross 
sum,  to  be  fixed  according  to  the  principles  of  law  ap- 
plicable to  annuities,  in  satisfaction  of  his  or  her  estate 
or  interest.  The  written  consent  of  the  party  to  receive 
such  a  ^ross  sum,  acknowledged  or  proved,  and  certi- 
fied, in  like  manner  as  a  deed  to  be  recorded,  must  be 
filed,  at  the  time  of,  or  before,  the  filing  of  the  report  of 
sale ;  otherwise,  the  court  must  direct  that,  out  of  the 
proceeds  of  the  sale,  which  belong  to  the  undivided 
share  to  which  the  estate  or  interest  attaches,  one-third, 
in  case  of  a  dowress,  and  in  any  other  case  arising  under 
this  section,  the  entire  proceeds,  or  such  a  proportion 
thereof  as  fairly  represents  the  interest  of  the  holder  of 
the  particular  estate,  be  paid  into  court,  for  the  purpose 
of  being  invested  for  his  or  her  benefit. 

Id.,  H^  93  and  54,  amende<1:  Banks  v.  Banks,  2  N.  Y.  Sap.  Ct.  (T. 
kC,}463i  Schellr.  Plumb.  M  N.  Y.  «I2;  Dwyer  v.  Dwyer,  13  Abb.  Pr. 
(N.  S.)  269;  see  Rule  76  and  {  1579,  post ;  Benedict  v.  Seymour,  11  How. 
176. 

§  1670.  Interests  of  owners  of  future  estates  to  be 

erotected. — Where  it  appears,  that  a  party  to  the  action 
as  an  inchoate  right  of  dower,  or  any  other  future 
right  or  estate,  vested  or  contingent,  in  any  other  prop- 
erty sold,  the  court  must  fix  the  proportional  value  of 
the  right  or  estate,  according  to  the  principles  of  law 
applicable  to  annuities  and  survivorships,  and  must  di- 
rect that  proportion  of  the  proceeds  of  the  sale  to  be 
invested,  secured  or  paid  over,  in  such  a  manner  as  it 
deems  best  calculated  to  protect  the  rights  and  interests 
of  the  parties. 


L.  1S40.  ch.  177.11  (4  Kim.  511).  amended;  Jackson  v.  Edwards,  7 
In,  38Mm;22Wend.  4tt8;  BariU  -      -      -    -  «-_-*  ^    ~- - 

Mead  v.  Mitchell,  5  Abb.  92,  KX). 


Paife,  39MnR;^22'wend.  4tt8;  Barilctt  r.  VanZandt,  4  Sandf.  Ch, 

dbyGOOg] 


g§  1571-1676.      FOR  PARTITION.  28 

§  167  !•  BSarried  woman  may  talMuw  her  interaat. 

—  A  married  woman  may  release  to  her  husband  her 
inchoate  right  of  dower,  in  the  property  directed  to  be 
sold,  by  a  written  instrument,  duly  acknowledg^ed  by 
her  and  certified,  as  required  by  law  with  respect  to  the 
acknowledgment  or  a  conveyance  to  bar  her  dower ; 
which  must  be  filed  with  the  clerk.  Thereupon,  the 
share  of  the  proceeds  of  the  sale,  arising  from  her  con- 
tingent interest,  must  be  paid  to  her  husband. 

Id.,  1 2. 

g  1572.  Unknown  owners. — If  a  person,  entitled  to 
an  estate  or  interest  in  the  property  sold,  is  made  a 
party  as  an  unknown  defendant,  the  court  must  provide 
for  the  protection  of  his  rights,  as  far  as  may  l>e,  as  if 
he  was  known  and  had  appeared. 

2  R.  S.  326,  i»  (2Edin.  536);  also,  sec  {|  tMl  and  IA57,  nAd,  1,  ante. 

§  1573.  Sale;  terms  of  credit  thereupon.— The  court 
must,  in  the  interlocutory  judgment  for  a  sale,  direct 
the  terms  of  credit  which  may  be  allowed  for  any  por- 
tion of  the  purchase-money,  of  which  it  thinks  proper 
to  direct  the  investment,  and  for  any  portion  of  the  pur* 
chase-money,  which  is  required  to  be  invested  for  the 
benefit  of  a  person,  as  prescribed  in  this  article. 

Id.,  {38. 

§  1574.  Credit;  how  secured. — The  portion  of  the 
purchase-money,  for  which  credit  is  so  allowed,  must 
always  be  secured  at  interest,  by  a  mortgage  upon  the 
property  sold,  with  a  bond  of  the  purchaser ;  and  by 
such  additional  security,  if  any,  as  the  court  prescribes. 

Id.,  8  39. 

g  1575.  Separate  securities.  The  officer  making  the 
sale  may  take  separate  mortgages  and  other  securitlea 
in  the  name  of  the  county  treasurer  of  the  county  in 
which  the  property  is  situated,  for  such  convenient 
portions  of  the  purchase-money,  as  are  directed  by  the 
court  to  be  invested  ;  and  in  the  name  of  the  owner,  for 
the  share  of  any  known  owner  of  full  age,  who  desires 
to  have  it  invested. 

Id.,  i  40,  amended;  see  I  745,  ante. 

g  1576.  Report  of  sale. — Immediately  after  complet- 
ing the  sale,  the  officer  making  it  must  file  with  the 
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elerk  liis  report  thereof   under  oath,  eontaining  a  de« 
Bcription  of  each  parcel  sold,  the  name  of  the  purchaser 
thereof,  and  the  price  at  which  it  was  sold, 
la.,  i  59. 

§  1577.  Final  Judgment}  effect  thereof — If  the  sale 
is  confirmed  by  the  court,  a  final  jud&rment  must  be  en- 
tered, confirming  it  accordingly  ;  directing  the  officer 
making  it  to  execute  the  proper  conveyances,  and  take 
the  proper  securities  pursuant  to  the  sale ;  and  also  di- 
recting  concerning  the  application  of  the  proceeds  of 
the  sale.  Such  a  final  judgment  is  binding  and  conclu- 
sive upon  the  same  persons,  upon  whom  a  final  judg. 
ment  for  partition  is  made  binding  and  conclusive  by 
section  1567  of  this  act;  and  it  efiiectually  bars  each  of 
those  persons,  who  is  not  a  purchaser  at  the  sale,  from 
all  right,  title  and  interest  in  the  property  sold. 

Id.,  U  <U),  61a  and  61b.  amended :  see  |  l.v^7,  ante :  Muller  v.  Strappinan, 
«  Abb.  N.  C.  313;  Jordan  v.  Polllon,  77  N  Y.  51M;  Reid  v.  Gardner, 
€5  Id.  578;  Brevoorto.  Brevoort,  7(H<I.  136;  Marvin  r.  Mar^•in.  W  How. 
Pt.  97;  8.  c,  1  Abb.  N.  C.  372;  Cole  i'.  Hall.  2  Hill,  626;  Van  Ormond 
V.  Phelm,  6  Barb.  960:  Lynch  v.  Rome  Gas  Li^ht  Co.,  42  id.  3ia  ;  Wood 
v.'JIarUn,  6  Id.  242;  Boyd  «.  Dovfie,  65  Id.  237;  Jackson  «.  AndersoQ, 

§  1578.  Id.  \  effect  thereof  upon  incumbrancen. — 
Such  a  final  judgment  is  also  a  bar  against  each  person, 
not  a  party,  who  has,  at  the  time  when  it  is  rendered,  a 
lien  on  the  undivided  share  or  interest  of  a  party,  if 
notice  was  given  to  appear  before  the  referee,  and 
make  proof  of  liens,  as  prescribed  in  section  1562  of 
this  act. 

Id.,  8  61b ;  L.  1830,  ch.  320,  {45  ;  see  H  1^1  and  1562,  ante. 

§  1579.  Costs  and  expenses)  how  paid. — Where 
final  judgment,  confirming  a  sale,  is  rendered,  the  costs 
of  each  party  to  the  action,  and  ihe  expenses  of  the  sale, 
including  the  officer's  fees,  must  be  deducted  from  the 
proceeds  of  the  sale,  and  each  party's  costs  must  be 
paid  to  his  attorney.  But  the  court  may,  in  its  discre- 
tion, direct  that  the  costs  and  expenses  of  any  trial, 
reference,  or  other  proceeding  in  the  action,  be  paid  out 
of  the  share  of  any  party  in  the  proceeds,  or  may  ren- 
der judgment  against  any  party  therefor.  Where  a 
proportion  of  the  proceeds  is  to  be  paid  to,  or  invested 
zor  the  benefit  of  any  person,  as  prescribed  in  anv  pro> 
vision  of  this  article,  the  amount  thereof  must  be  de- 
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termined  by  the  residue  of  the  entire  proceeds, 
remaining  after  deducting  the  costs  and  expenses 
chargeable  against  them. 

Id.,  Jl  62  ami  72,  amended ;  Ilamraersley  r.  Hammersley,  7  N.  Y.  Leg. 
Obs.  127;  Craiidall  r.  Uoysradt.  1  Saiidf.  Ch.  40i  TibbetUr.  TibU*it«,  7 
Paige,  204 ;  Cretghton  v.  Iiiffereoll.  20  Barb.  MI ;  Tanner  v,  Niles,  1  iU.  300; 
McWhorter  v.  Uibnua,  2  Wcod.  4U. 

§  1680.  Distribution  of  proceeds. — The  proceeds  of 
a  sale,  after  deducting  therefrom  the  costs  and  expenses 
chargeable  against  them,  must  be  awarded  to  the  par- 
ties whose  rights  and  interests  have  been  sold,  in  pro- 
portion thereto.  The  sum  chargeable  upon  any  share, 
to  satisfy  a  lien  thereon,  must  be  paid  to  the  creditor, 
or  retained,  subject  to  the  order  of  the  court :  and  the 
remainder,  except  as  otherwise  prescribed  in  this  arti- 
cle, must  l3e  paid,  by  the  otHcer  making  the  sale,  to  the 
party  owning  the  share,  or  his  legal  representatives,  or 
into  court  for  his  use. 

Id.,  {63;  Robintton  v.  McGregor,  16  Barb.  531. 

g  168L  Shares  of  infieuits. — VVhere  a  party,  entitled  to 
receive  a  portion  of  the  proceeds,  is  an  infant,  the  court 
may  in  Its  discretion,  direct  it  to  be  paid  to  his  general 
guardian,  or  to  be  invested  in  permanent  securities,  at 
interest,  in  the  name  and  for  the  benefit  of  the  infant. 

Id.,  3r>4:  Carpenter  V.  Schermerhora,  2  Barb.  Cb.  314;  Sears o.  lira* 
1  Paige.  4S3. 

§  1682.  Id.)  of  unknown  and  absent  owners.— > 
Where  a  person  has  been  made  a  defendant  as  an  un- 
known person;  or  where  the  name  of  a  defendant  is 
unknown ;  or  where  the  summons  has  been  served  upon 
a  defendant  without  the  State,  or  by  publication,  and 
he  has  not  appeared  in  the  action  ;  the  court  must  di- 
rect his  portion  to  be  invested  in  permanent  securities, 
at  interest  for  his  benefit  until  claimed  by  him  or  his 
legal  representatives. 

Id.,S6». 

§  1683.  Id.!  of  tenants  of  particular  estates. — Where 
a  portion  of  the  proceeds^  representing  an  undivided 
share  or  interest,  is  Invested  for  the  benefit  of  a  tenant 
for  life,  or  for  years,  or  of  a  widow,  as  prescribed  in  the 
foregoing  provisions  of  this  article,  the  court  must 
cause  it  to  be  invested  in  permanent  securities,  at  inter- 
est, and  the  interest  to  be  paid,  from  time  to  time  as  it . 
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accTxiefl,  to  the  person  for  whose  henefit  it  is  invested » 
while  his  or  her  right  continues. 
Id.,  1 66,  amended ;  see  2  I5G9,  ante. 

§  1584.  Court  may  require  security  to  refund. — The 
court  may,  in  its  discretion,  require  any  person,  before 
he  receives  his  portion  of  the  proceeds  of  the  sale,'  to 
give  such  security  as  it  directs,  to  the  people,  or  to  such 
paniee  or  other  persons  as  it  prescribes,  to  refund  the 
same,  or  a  portion  thereof,  with  interest,  if  it  thereafter 
appears  that  he  was  not  entitled  thereto. 
Id.,  )67,  amended. 

§  1585.  Security  to  bo  taken  in  name  of  county 
treasurer. — A  security  taken  under  any  provision  of 
this  article,  except  as  otherwise  specially  prescribed 
therein,,mu8t  be  taken  in  the  name  and  official  title  of 
the  county  treasurer  of  the  county  in  which  the  prop- 
erty sold  is  situated.  He,  and  his  successors  in  office, 
mast  hold  the  same  for  the  use  and  benefit  of  the  per* 
sons  interested,  subject  to  the  order  of  the  court. 

Id.,  I  6a.ameaded  by  L.  lS4d,  ch.  277,  { 1  (4  Edm.  993) ;  see,  also,  {  74A, 
Mite. 

§  1586.  Action  thereupon. — The  court  may  in  its 
discretion,  and  upon  such  terms  and  conditions  as  jus* 
tice  requires,  make  an  order,  allowing  a  person  in« 
terested  in  a  security  specified  in  the  last  section,  to 
maintain  an  action  thereupon  in  the  name  of  the  county 
treasurer. 

Id.,  {71, omeaded ;  8e«  H 745-754,  ante. 

^  1587.  Oompensationto  equalize  partition. — Where 
it  appears  that  partition  cannot  be  made  equal  between 
the  parties,  according  to  their  respective  rights,  with- 
out prejudice  to  the  rights  or  interests  of  some  of  them, 
the  final  judgment  may  award  compensation  to  be  made 
by  one  party  to  another  for  equality  of  partition.  But 
compensation  cannot  be  so  awarded  against  a  party  who 
is  unknown,  or  whose  name  is  unknown.  Nor  can  it  be 
awarded  against  an  infant,  unless  it  appears,  that  he 
has  personal  property  sufficient  to  pay  it,  and  that  his- 
interests  will  be  promoted  thereby. 

Id.,  1 83»:  Prentice  n.  Jansen,21  Alb.  L.  J.,  not  yet  reported;  Laitln 
«.  lUiin^PftiJce,a7 ;  Haywood  v.  Judson,  4  Barb.  220;  Foat  «.  Poat,» 
id.  192;  WluTBq.  Jiir.  700,  705, 
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§  1688.  Proceedings  on  death  of  parties. — If,  upon 
the  death  of  one  of  two  or  moro  plaintifis,  or  one  of 
two  or  more  defendants,  in  an  action' for  partition,  the 
interest  of  the  decedent  in  the  property  passed  to  a 
person,  not  a  party  to  the  action,  the  latter  may  be 
made  defendant  by  the  order  of  the  court ;  and  a  sup- 
plemental summons  may  be  issued,  to  brin^  him  in  ao* 
cordingly. 

2  R.  S.  387.  H  <i  and  7  (2  Edm.  402. 403) :  Homnan  v.  Tread  well,  6  Palxv, 
918;  Kequa  v.  Holmes,  26  N.  Y.  338:  Oordou  «.  8lerllng,  13  Uow.  40»s 
«ee  Reynolds  v.  Reyuulds,  5  Paige*  itil. 

§  1689.  Rents,  etc.,  may  be  adjusted. — Nothing  con- 
tained in  this  article  prevents  the  court  from  adjusting, 
iu  the  interlocutory  or  final  judgment,  or  otherwise, 
as  the  case  requires,  the  rights  of  one  or  more  of  the^ 
parties,  as  against  any  other  party  or  parties,  by  reason 
of  the  receipt,  by  the  latter,  of  more  than  his  or  their 
proper  proportion  of  the  rents  or  profits  of  a  share,  or 
part  of  a  share. 

New.  Scott  r.  Guernsey,  4fl  N.  Y.  106;  McCabe  v.  McCalx'.  la  Hun, 
1&3;  Bulwinker  V.  Ryker,  12  Abb.  Pr.311. 

§  1690.  Partition  by  guardian  of  infant,  commit- 
tee of  lunatic,  etc. — Where  an  infant,  idiot,  lunatic, 
or  habitual  drunkard,  holds  real  property,  in  joint 
tenancy  or  in  common,  the  general  guardian  of  the 
infant,'  or  the  committee  of  the  idiot,  lunatic,  or  habit- 
ual drunkard,  may  apply  to  the  supreme  court  or  to 
the  county  court  of  the  county,  or  to  a  superior  city 
court  of  the  city,  wherein  the  real  property  is  situ- 
ated, for  authority  to  agree  to  a  partition  of  the  real 
property. 

2  R.  S.  330,  331,  {586  and  89  (2  Edm.  311). 

g  1691.  Contents  of  petition. — Such  an  application 
must  be  by  a  petition,  which  must  desrrlbe  the  real 
property  proposed  and  to  be  partitioned;  must  state 
the  rights  and  interests  of  the  several  owners  thereof; 
must  specify  the  particular  partition  proposed  to  be 
made;  and  must  be  verified  by  affidavit.  The  court 
may  order  notice  of  the  application  to  be  given  to  such 
persons  as  it  thinks  proper. 
Id. :  Bee  {  87. 

g  1692.  Court  may  authorize  partitioiu — If.  after  due 
inquiry  into  the  merits  of  the  application,  by  a  reference 
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or  otherwise,  the  court  is  of  tlie  opinion  that  the  intereistfl 
of  the  infant,  or  of  thd  idiot,  lunatic,  or  habitual  drunk- 
ard, will  be  promoted  by  the  partition,  it  may  make  an 
order,  authorizing  the  petitioner  to  agree  to  the  parti- 
tion proposed,  and,  in  the  name  of  the  infant,  or  of  the 
idiot,  lunatic,  or  habitual  drunkard,  to  execute  releases 
of  his  right  and  interest  in  and  to  that  part  of  the  prop- 
erty, which  falls  to  the  shares  of  the  other  joint  tenant 
or  tenants  in  common. 
Id. ;  sec  {}  ^  and  90 ;  see  Qorham  v.  Qorhftzn,  3  Barb.  Ch.  21,  31. 

g  1693.  Bfiect  of  releases. — ^Releases  so  executed 
have  the  same  validity  and  effect,  as  if  they  were  exe- 
cuted by  the  person  in  whose  behalf  they  are  executed, 
and  as  if  the  infant  was  of  full  age,  or  the  idiot,  luna- 
tic, or  habitual  drunkard  was  of  sound  mind,  and  com- 
petent to  manage  his  atfairs. 
Id. ,  1}  8da  and  91,  amended. 

§  1694.  When  the  State  is  interested. — The  people 
of  the  State  ma3r  be  made  a  party  defendant  to  an  ac- 
tion for  the  partition  of  real  property,  in  the  same  man- 
ner as  a  private  person.  In  such  a  case,  the  summons 
must  be  served  upon  the  attorney  general,  who  must 
appear  in  behalf  of  the  people. 

Id..  |;92 and 93,  amended. 

§  1596.  Ezeii4>lified  copy  ol  Judgment  may  be 
recorded. — An  exemplified  copy  of  the  judgment- roll, 
or  of  the  final  judgment,  in  an  action  for  partition,  may 
be  recorded,  in  the  office  for  recording  deeds,  in  each 
county  in  which  any  real  property  affected  thereby  is 
situated. 

I..  ISM,  cb.  182,  8  2  (4  £dm.  43S>. 

ARTICLE  THIRD. 

ACTION    FOR  DOWEB. 

Sao.  JSM.  Limitation  of  action  for  dower. 

1907.  ARoinat  whom  action  to  be  brought. 

1598.  Who  may  be  Joined  as  defendants. 

1599.  Id.;  where  defendants  claliu  In  severalty. 

1600.  Damages  may  be  recovered  ;  how  estimated. 
IflOl.  Id4  in  action  againat  alienee  of  husband. 
Wa.  Id.;  where  aeveral  parcels,  etc. 
"^   IdA  against  heirt,  etc,  aliening  land. 


«WM».     '*U*«    "C  „    

MM.  Action  barred  by  aaalgnnieutor  dower. 
MBft.  Collar' ^ 


tllnslre  recovery  not  to  prejudice  Infant. 
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Sm  1006.  Complaint. 

1607.  Interlocutory  Judgment  for  admeasuremeat. 

1608.  Oath  of  oommiMionerB,  etc;  remoTal ;  OlUng  r^etacj. 

1609.  Dower,  how  admlnlstorecL 

1610.  Report  thereupon. 

1611.  Setting  aside  report 

1612.  Fees  and  expenses, 

1613.  Final  Judgmeou 

1614.  PlainttflTmay  recover  sum  awsrded;  court  mar  modify  Jodf^ 

ment. 

1615.  Junior  incumbrancers ;  not  affected  by  admeasurement. 

1616.  Appeal  not  tostayexecutton,  if  undertaking  Is  given. 

1617.  Plaintiflr  may  consent  to  receive  a  gross  sum. 

1618.  Defendant  may  consent  to  pay  it ;  proceedings  thereupon. 

1619.  Interlocutory  Judgment  for  sale. 

1620.  Id.;  directing  a  part  to  be  laid  off. 

1621.  Liens  to  be  ascertained. 

1622.  Id. ;  payment  of;  or  sale  sniyoct  to. 

1623.  Report  of  sale. 

1624.  Final  Judgment  thereon. 

162&  Certain  provisions  of  article  second  made  applicable. 

g  1696.  JUmitotlon  of  action  for  dower. —  An  action 

for  dower  must  be  commenoed  by  a  widow,  within 
twenty  years  after  the  death  of  her  hoeband ;  but  if 
ehe  is,  at  the  time  of  his  death,  either. 

1.  Within  the  age  of  twenty-one  years;  or 

2.  Insane  ;  or 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution 
upon  conviction  of  a  criminal  offence,  for  a  term  lees 
than  for  life ; 

The  time  of  such  a  disability  is  not  a  part  of  the 
time  limited  by  this  section. 

1  R.  S.  742,  S  18  (1  Edm.  693). 

g  1697.   Against   whom   action   to  be   brought — 

Where  the  property,  in  which  dower  is  claimed,  is 
actually  occupied,  tne  occupant  thereof  must  be  made 
defendant  in  the  action.  Where  it  is  not  so  occupied, 
the  action  must  be  brought  against  some  person  exer- 
cining  acts  of  ownership  thereupon,  or  claiming  title 
thereto,  or  an  interest  therein,  at  the  time  of  the  com- 
mencement of  the  action. 

New.  See  1 1902,  ante :  Knolls  v.  Barotaart,  71  N.  T.  174 ;  BlUcoU  «. 
Hosier, 7  id.  aoi ;  see,  also.  Wood  v.  Secly,  32 id.  »». 

^  1698.  Who  may  be  Joined  as  defendants. —  In 
eit^ier  of  the  cases  specified  in  the  last  section,  any 
other  person,  claiming  title  to,  or  the  right  to  the  pos- 
session of,  the  real  property  in  which  dower  is  claimed, 
may  be  Joined  as  defendant  in  the  action. 

New.  See  { 1903,  ante ;  Van  Name  v.  Yaa  Name,  23  How.  Pr.  ai7  ; 
■ee|4as,  ante. 
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§  1BP9.  Id,}  whore dfifoubaitaolalm in  wvendtT^— 
In  an  action  to  recover  dower,  in  a  distinct  parcel  of 
real  property  of  which  the  plaintiffs  husband  died 
seised,  or  in  all  the  real  property  which  he  aliened  by 
one  convejance,  all  the  persona  in  possession  of,  or 
claiming  title  to»  the  property,  or  any  part  thereof,  may 
be  made  defendants,  although  they  possess  or  cladm 
title  to  different  portions  thereof  in  severalty. 
New.    Ellloott  V.  Hosier,  7  N.  Y.  201. 

§  1600.  Damages  may  be  reco'Tered }  how  estimated. 

—  Where  a  widow  recovem,  in  an  action  therefor, 
dower  in  property,  of  which  her  husband  died  seized, 
she  may  also  recover,  in  the  same  action,  damages  for 
withholding  her  dower,  to  the  amount  of  one-third  of 
the  annual  value  of  the  mesne  profits  of  the  property, 
with  interest ;  to  be  computed,  where  the  action  is 
against  the  heir,  from  her  husband's  death,  or,  where 
it  is  against  any  other  person,  from  the  time  when  she 
demanded  her  dower  of  the  defendant ;  and  in  each 
case,  to  the  time  of  the  trial,  or  application  for  judg- 
ment, as  the  case  may  be ;  but  not  exceeding  six  years 
in  the  whole.  The  damages  shall  not  include  any 
thing  for  the  use  of  permanent  improvements,  made 
after  the  death  of  the  husband. 

SI  B.  8.  742,  II 10. 20,  and  21  (I  Edm.  M4) ;  Kyle  t;.  Kyle.  67  N.  Y.  400; 
in  :^ame  v.  VanName,  23  How.  Pr.  247 ;  Embre  v.  ElliK.  2  Johns.  119; 
tctacock  V.  Harrington,  6  Id.  190 ;  Hazen  r.  Thurber,  4  Johiu).  Ch.  604. 

8  1601.  Id.}  in  action  against  alienee  of  husband. — 
'Wnere  a  widow  recovers  dower,  in  a  case  not  specified 
In  the  last  section,  she  may  also  recover,  in  the  same 
action,  damages  for  withholding  her  dower,  to  l>e  com- 
puted from  the  commencement  of  the  action ;  but  they 
flball  not  include  any  thing  for  the  use  of  permanent 
improvements,  made  since  the  property  was  aliened  by 
her  husband.  In  all  other  respects,  the  same  mue*  be 
computed  as  prescribed  in  the  last  section. 

Hew.  See  4  Kent*8  0om.;  Dorchester  v.  Coventry,  11  Johns.  5I0;  Hnm- 

rey  V.  Phinney,  3  Id.  484 ;  Shaw  v.  White,  13  td.  179 ;  Doif  r.  Bassltt,  lA 
21 :  Walker  «.  Schuyler,  10  Wend.  481 ;  Marble  v.  Lewis,  A3  Barb. 
432;  8.  0.,  36  How.  Pr.  337. 

g  1602.  Id.!  where  several  parcels,  etc.—  The  last 
two  sections  ao  not  authorize  the  recoverv,  against  a 
defendant  who  is  Joined  with  others,  of  damages  for 
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withholdiog  dower»ln  mnj  portion  of  the  ptapvrtj  not 
oocapied  or  claimed  by  him. 
[  New.  See  ft  IM8  and  IflM,  ftote. 

§  1603.  Id. ;  against  heirs,  etc^  aliening  land. — 
"Wnere  a  widow  recovers  dower  in  real  property  aliened 
by  the  heir  of  ber  busband,  sbe  may  recover,  in  a  sepa- 
rate action  against  bim,  her  damages  for  witbboldin^ 
ber  dower,  from  the  time  of  the  death  of  ber  husband 
to  the  time  of  the  alienation,  not  exceeding  six  years  in 
tlie  whole.  The  sum  recovered  from  bim  must  be  de- 
ducted from  the  sum,  which  she  would  otherwise  be 
entitled  to  recover  from  the  grantee ;  and  any  sum  re- 
covered as  damages  from  the  grantee,  must  be  de- 
ducted from  the  sum,  which  she  would  otherwise  bo 
entitled  to  recover  from  the  heir. 

1  R.  8.  743,  122(1  IBdm.  OW). 

§  1604.  Action  banrod  by  assignwrnwit  of  dower.-* 

The  acceptance,  by  a  widow,  of  an  assignment  of 
dower,  in  satisfaction  of  her  claim  upon  the  property 
in  question,  bars  an  action  for  dower,  and  may  lie 
pleaded  by  any  defendant. 

Id.,  123. 

§  1606.  OoUuslve  recovery  not  to  pr^dloe  in* 
fimt. —  Where  a  widow,  not  having  a  rlc^ht  to  dower, 
recovers  dower  against  an  infant,  by  the  default  or  col- 
lusion of  his  guardian,  the  infant  shall  not  be  preju- 
diced thereby  ;  but  when  he  comes  of  full  age,  he  may 
bring  an  action  of  ejectment  against  the  widow,  to  re* 
cover  the  property  so  wrongfully  awarded  for  dower, 
with  damages  from  the  time  when  she  entered  into  pos- 
session, although  that  is  more  than  six  years  before  the 
commencement  of  the  action. 

Id.,  2 34,  amended. 

g  1606.  Complaint. — The  complaint,  in  an  action  for 
dower,  must  describe  the  property,  as  prescribed  in  sec- 
tion 1511  of  this  act;  and  must  set  forth  the  name  of 
the  plain  tiff 's  husband. 

_2R.  S.  3M.  {  10  (2  Edm.  313),  amended;  aee  |  1499,  ante;  nraper  v. 
Draper,  11  Ilun,  616. 

1 1607.  Interlocutory  Judgment  for  admeasurement. 

—If  the  defendant  makes  default  in  appearing  or  plead- 
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%ng ;  or  if  the  right  of  the  plaintifif  to  dower  is  not  dis- 
puted by  the  answer ;  or  if  it  appears,  by  the  verdict, 
report,  or  dedsion  apon  a  trial,  that  the  plaintiff  is  en- 
titled to  dower  in  the  real  property  described  in  the 
complaint,  an  interlocutory  judgment  mast  be  rendered; 
which,  except  as  otherwise  prescribed  in  this  article, 
must  direct  that  the  plaintin  *b  dower  in  the  property, 
particularly  describing  it,  be  admeasured  by  a  referee, 
designated  in  the  judgment,  or  by  three  reputable  and 
disinterested  freeholders,  designated  therein,  as  com- 
missioners for  that  parpose. 

Based  on  2  R.  S.  311,  t  55;  Id.  449;  St«wiirt«.  Smith,  1  Keyes,  59,60; 
Blllcottr.  Mosier.  7  N.  Y.  201;  H  9  ami  1U(2  fidm.  .320. 511) :  Brown  v. 
Bro¥m,  4  Robt.  698:  Egan  v.  WaUh,  43  N.  7.  Super.  Ct.  402;  Dwyerv. 
Dwyer,  13  Abb.  Pr.  (N.  8.)  269. 

^  1608.  Oath  of  oommissioners,  etc.,  removal  \  filling 
▼acanoy. — Each  of  the  commissioners,  or  the  referee, 
as  the  case  requires,  must,  before  entering  upon  the 
execution  of  his  duties,  subscribe  and  take  an^ath,  be- 
fore an  officer  specified  in  section  842  of  this  act,  to  the 
effect,  that  he  will  faithfully,  honestly  and  impartially 
^scharge  the  trust  reposed  in  him.  The  oath  must  be 
filed  with  the  clerk,  before  a  commissioner  or  a  referee 
enters  upon  the  execution  of  his  duties.  The  court  may, 
at  any  time,  remove  the  referee,  or  either  of  the  com- 
missioners. If  either  of  them  dies,  resigns,  or  neglects 
or  refuses  to  serve,  or  is  removed,  the  court  may,  from 
time  to  time,  appoint  another  person  in  his  place. 

2  R.  S.  4B9,  H  II  and  12  (2  Bdm.  S12),  amended  ;  see  {  1&5A,  ante. 
White  V.  Story,  2  Hill,  543,  516 ;  Qale  v.  Edull,  ft  Wend.  400. 

§  1609.  Dower,  how  admeasured. — ^The  referee  or 
the  commissioners  must  execute  their  duties  in  the  foU 
lowing  manner : 

1.  They  must,  if  it  is  practicable,  and,  in  their  opinion, 
for  the  best  interests  of  all  the  parties  concerned,  ad. 
measure  and  lay  off,  as  speedily  as  possible,  as  the  dower 
of  the  plaintiff,  a  distinct  parcel,  constituting  the  one- 
third  part  of  the  real  property  of  which  dower  is  to  be 
julmeasured,  designating  the  part  so  laid  off  by  posts, 
stones,  or  other  permanent  monuments. 

2.  In  making  the  admeasurement,  they  must  take  in- 
to consideration  any  permanent  improvements,  made 
upon  the  real  property,  after  the  death  of  the  plaintiff's 
liusband,  or  after  the  alienation  thereof  by  hin^ ;  and. 
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If  pimcticable,  thoea  improTemettts  mast  be  awmrded 
within  the  part  not  laid  off  to  the  plaintiff ;  or,  if  it  is 
not  practioible  so  to  award  them,  a  dedaction  most  be 
made  from  the  part  laid  off  to  the  plaintiff,  proportion- 
ate to  the  benefit  which  she  will  derive  from  ao  mach 
of  thoee  improvements,  as  is  included  in  the  part  laid 
off  to  her. 

8.  If  it  Sb  not  practicable,  or  if,  in  the  opinion  of  the 
referee  or  commissioners,  it  is  not  for  the  best  interests 
of  all  the  parties  concerned,  to  admeaaare  and  lay.  off 
to  the  plaintiff  a  distinct  parcel  of  the  property^  as  pre> 
scribed  in  the  foregoing  sabdi visions  of  this  section, 
thej  must  report  that  fact  to  the  court. 

4.  They  may  employ  a  surveyor,  with  the  necessary 
assistants,  to  aid  in  the  admeasurement. 

Id. .{ 13,  AS  amended  bj  L.  ia09.  ch.  433J  1 ;  Smith  9.  Smith.  «  Lana^ 

813 ;  Coatca  v.  Cheever,  1  Cow,  460,  463;  Learned  r.  Steele,  4  Barb.  30. 
23;  Bell  u.  Mayor  of  New  York,  10  Paige.  49, 72 ;  Hydev.  Hyde,  4  Wend. 
C30;  MarbA  «.  Lewis,  36  Mow.  337  ;  53  Barb.  432,  and  sea  cases  cited 
under  }  1601.  ante ;  Doubleday  v.  Newton,  9  Uow.  71 ;  la  the  Hatter  of 
Ifatkins,  9  Johns.  245. 

§  1610.  Report  thereupon. — All  the  commissioners 
must  meet  together  in  the  performance  of  any  of  their 
duties  ;  but  the  acts  of  a  majority  so  met  are  valid.  The 
referee,  or  the  commissioners,  or  a  majority  of  them, 
must  make  a  full  report  of  their  proceedings,  specifying 
therein  the  manner  in  which  they  have  discharged  their 
trust,  with  the  items  of  their  charges,  and  a  particular 
description  of  the  portion  admeasured  and  laid  off  to  the 
plaintiff;  or,  if  they  report  that  it  is  not  practicable,  or, 
in  their  opinion,  it  Is  not  for  the  best  interests  of  all  the 
parties  concerned,  to  admeasure  and  lay  off  a  distinct 
parcel  of  the  property,  of  which  dower  is  to  be  ad- 
measured, they  must  state  the  reasons  for  that  opinion, 
and  all  the  facts  relating  thereto.  The  report  must  be 
acknowledged  or  provea,  and  certified,  in  like  manner 
as  a  deed  to  be  recorded,  and  must  be  filed  in  the  office 
of  the  clerk. 


547. 


Id. ,  i  U,  amended  by  L.  1M9,  ch.  433.  i  2 ;  WhiU  «.  Story,  2  Hill,  3431, 


§  1611.  Setting  aside  report — Upon  the  application 
of  any  party  to  the  action,  and  upon  good  eanse  shown, 
the  court  may  set  aside  the  report,  and,  if  neoessarj, 
may  appoint  new  oommissioneni,  or  a  new  referee,  who 
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iBiiflt  prooaed,  am  pitMribed  in  tki*  title,  with  nspect  to 
those  fint  appointed. 


Id.,  fU,  amemtod;  Jackm  «.  Waltttniira.7  Oow.  aus  In  the  JCaiter 
orSliaw,lia.  176. 

g  1612.  Peee  end  eatpeniw  The  fees  and  expeDBes 
of  the  oommiMionera,  or  of  the  referee,  induding^  the 
expense  of  a  snrvey,  when  it  is  made,  maet  be  taxed 
nnder  the  dlrectton  of  the  ooart ;  and  the  amount  thereof 
most  be  paid  by  the  plaintiff,  and  allowed  to  her,  upon 
the  taxation  of  her  coats. 

Snbstitated  for  id.,  1 2S,  and  tee  1 15&&,  ante. 

§  1613.  Final  Judgment. — Upon  the  report  being  con. 
firmed  by  the  court,  final  judgment  must  be  rendered. 
If  the  referee  or  commissioners  have  admeasured  and 
laid  off  to  the  plaintifi'  a  distinct  parcel  of  the  property, 
the  judgment  must  award  to  her,  during  her  natuial 
life,  the  possession  of  that  parcel,  describing  it,  subject 
to  the  payment  of  all  taxes,  assessments,  and  otlier 
charges,  accruing  thereupon  after  she  takes  possession. 
If  the  referee  or  the  commissioners  report,  that  it  is  not 
practicable,  or  that,  in  his  or  their  opinion,  it  is  not  for 
the  best  interests  of  all  the  parties  concerned,  so  to  ad* 
measure  and  lay  off  a  distinct  parcel  of  the  property, 
the  final  judgment  must  direct,  that  a  sum,  fixed  by  the 
court,  and  specified  therein*  equal  to  one- third  of  the 
rental  value  of  the  real  property,  as  ascertained  by  a 
reference  or  otherwise,  be  paid  to  the  plaintifi',  annually 
or  oftener,  as  directed  in  the  judgment,  during  her 
natural  life,  for  her  dower  in  the  property  ;  and  that 
the  sum  so  to  be  paid,  be  and  remain  a  charge  upon  the 
property,  during  her  natural  life.  The  final  judgment 
may  also  award  damages  for  the  withholding  of  dower. 

See  Id,  { 18,  and  L.  U69, ch.  433,  23 (7  Edm.  449) :  Graham'v.  Linden,  50 
N.  Y.  547;  Jackson  v.  Hixon,  17  Johns.  123:  Parks  v.  Hardy.  4  Brad. 
15:  Woodv.  Seely«32  N.  Y.  105:  Jackson  v.  Randall,  5  Cow.  168;  Jack- 
son V.  Dewltt,  6  Id.  316;  Loacks  v.  Churchill,  7  Id.  287. 

g  1614.  Plaintiff  may  reoover  sum  awarded )  oourt 
may  modify  Judgmoit. — The  plaintiff  may,  from  time 
to  time,  maintain  an  action  against  the  owner,  or  a  per- 
son who  was  the  owner  of  the  property,  to  recover  any 
instalment  of  the  sum,  so  awarded  to  her  for  her  dower, 
which  became  due  during  his  ownership,  and  remains 
unpaid.    Or>  if  an  instalment  remains  due  and  unpaid. 
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8he  may  maintain  an  action  to  proenra  a  sale  of  the 

Sroperty,  and  enforce  the  pajment  of  tb«  inBtalments, 
ue  and  to  become  due,  oat  of  the  pvooeeds  of  the  sale. 
Such  an  action  mast  be  conducted,  as  if  the  cliai^e  upon 
the  real  property  was  a  mortgage  to  the  same  effect  If, 
at  any  time,  it  is  made  to  appear  to  the  court,  that  the 
rental  value  of  the  real  property  lias  materially  increased 
or  diminished,  the  court  may,  by  an  order,  to  be  made 
upon  notice  to  all  the  persons  interested,  modify  the 
final  judgment,  by  increasing  or  diminishing  the  snm  to 
be  paid  to  the  plaintiff. 

L.  1869,  ch.  i33,  }  3. 

§  1615.  Junior  incumbranoem ;  not  affected  by  ad- 
measurement.— Where  a  portion  of  the  property  is  ad- 
measured and  laid  off  to  the  plaintiff  as  her  dower,  a  lien, 
which  is  inferior  to  tlie  plaintiff's  right  of  dower,  at- 
taches, daring  the  life  of  the  plaintiff,  to  the  residue,  or 
to  the  portion  or  share  of  the  residue  which  was  subject 
to  it,  as  if  the  portion  laid  off  to  the  plaintiff  had  not 
been  a  part  of  the  property. 

L.  1870,  ch.  717,  {  2,  amended  by  L.  1874.  ch.  258  (9  Edm.  880). 

§  1616.  Appeal  not  to  stay  ezecntion,  if  midertakiii|: 
is  given. — An  appeal  from  a  final  judgment,  awarding  to 
the  plaintiff  possession  of  the  part  admeasured  and  iidd 
offto  her,  does  not  stay  the  execution  thereof,  unless 
the  court,  or  a  judge  thereof,  grants  an  order  directing 
such  a  stay.  Such  an  order  shall  not  be  granted,  if  an 
undertaking  is  given  on  the  part  of  the  respondent^ 
with  one  or  more  sureties,  approved  by  the  court,  or  a 
judge  thereof,  to  the  effect  that,  if  the  judgment  ap- 
pealed from  is  reversed  or  modified,  and  restitution  is 
awarded,  she  will  pay,  to  the  person  entitled  thereto, 
the  value  of  the  use  and  occupation  of  the  part  so  ad- 
measured and  laid  off  to  her,  or  of  the  portion,  restitu- 
tion of  which  is  awarded,  during  the  time  she  holds 
possession  thereof,  by  virtue  of  tne  judgment. 

L.  1869,  ch.  433, 1 4  (7  Edm.  4S0). 

%  1617.  Plaintiff  may  consent  to  receive  a  gross 
sum. — In  an  action  for  aower,  the  plaintiff  may,  at  any 
time  before  an  interlocutory  judgment  is  rendered,  by 
xeason  of  the  defendant's  default  in  appearing  or  plead- 
ing, or,  where  an  issue  of  fact  is  joined,  at  any  time 
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before  the  eommenoement  of  the  trial,  file  with  the 
clerk,  a  coneent  to  accept  a  g^roes  eum,  in  fall  eatiafac- 
tion  and  diecharge  of  her  right  of  dower  in  the  real 
property  deeerlb^  in  the  complaint.  Such  a  consent 
must  be  in  writing,  and  acknowledged  or  proved,  and 
certified,  in  like  manner  as  a  deed  to  be  recorded.  A 
oop7  thereof,  with  notice  of  the  filing,  most  be  served 
upon  each  adverse  party  who  has  appeared,  or  who  ap- 
pears after  the  filing. 

L.  1«70.  ch.  717,  M  (7  Bdm.  771),  amsoded ;  ScUerloh  v.  Schlerloh,  U 
Uun,  672. 

§  1618.  Defendant  may  consent  to  pay  it)  prooeed- 
ings  thereupon. — At  any  time  after  a  consent  is  filed,  as 
prescribed  in  the  last  section,  and  before  an  interlocu- 
tory judgment  is  rendered,  any  defendant  may  apply  to 
the  court,  upon  notice,  for  an  order  granting  him  leave 
to  pay  such  a  gross  sum.  Thereupon  tlie  court  may,  in 
its  discretion,  and  upon  such  terms  as  justice  requires, 
ascertain  the  value  of  the  plaintiff's  right  of  dower  in 
the  property,  by  a  reference  or  otherwise,  and  make  an 
order,  directing  payment,  by  the  applicant,  of  the  sum 
80  ascertained,  within  a  time  fixed  by  the  order,  not  ex- 
ceeding sixty  days  after  service  of  a  copy  thereof  ;  and 
directing  the  execution  by  the  plaintiff  of  a  release  of 
her  right  of  dower,  upon  receipt  of  the  money.  Obedi- 
ence to  the  order  may  be  enforced,  either  by  punish- 
ment for  contempt,  or  by  striking  out  the  pleading  of 
the  offending  party,  and  rendering  judgment  against 
him  or  her  or  in  both  modes. 
Mew.    SUUer  v.  Schultz,  3  Keyss,  614. 

§1619.  Interlocutory  Judgment  for  sale.  —  Where 
the  plaintiff's  consent  has  been  filed,  as  prescribed  in 
the  last  section  but  one,  and  she  is  entitled  to  an  inter- 
loentoryiudgment  in  the  action,  the  court  must,  upon 
the  application  of  either  party,  ascertain,  bv  reference 
or  otherwise,  whether  a  aistinct  parcel  of  the  property 
can  be  admeasured  and  laid  off  to  the  plaintiff,  as  ten- 
ant in  dower,  without  material  injury  to  the  interests 
of  the  parties.  If  it  appears  to  the  court,  that  a  distinct 
parcel  cannot  be  so  admeasured  and  laid  off,  the  inter- 
locutory judgment  must,  except  in  the  case  specified  in 
the  next  section,  direct  that  the  property  be  sold  by  tbe 
aheriff,  or  by  a  referee  designated  therein ;  and  that. 
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upon  the  oonfiriQatio&  of  the  sale,  etch  party  to  the 
action,  and  every  person  deriving  title  from,  through. 


or  under  a  party,  after  the  filing  of  the  jadgment*roll,  or 
of  a  notice  of  the  pendency  of  the  action,  as  preaeribed 
in  artiele  ninth  of  this  title*  be  barred  of  and  from  any 


right,  title,  or  interest  in  or  to  the  property  sold. 

L.  1870,  du  717,  ti  1  UKt  8,  amtnded ;  Bvyer  v,  Dn^en  IS  Abb.  K.  B. 
267. 

§  1620.  Id.|  directing  a  part  to  be  laid oflU-In  a 
case  specified  in  section  1617  of  this  act,  where  the  prop- 
erty, or  a  part  thereof,  consists  of  one  or  more  vacant  or 
unimproved  lots,  the  plaintiff's  consent  may  contain  a 
stipulation  to  take  a  distinct  parcel,  out  of  those  lots,  in 
lieu  of  a  gross  sum.  In  that  case,  the  interlocutory 
judgment,  instead  of  directing  a  sale,  may  direct  if  it 
appears  to  be  just  so  to  do,  that  commissioners  be  ap- 
ix>inted  to  admeasure  and  lay  off  to  the  plaintiff  a  dis- 
tinct parcel,  out  of  the  vacant  or  unimproved  lots ;  and, 
if  there  is  any  other  propertv,  that  it  be  sold,  and  a  gr^Mfl 
sum  be  paid  to  her  out  of  the  proceeds  thereof,  as  pre- 
scribed in  the  next  three  sections.  The  plaintiff's  title 
to  each  distinct  parcel,  admeasured  and  laid  off  to  her, 
as  prescribed  in  this  section,  is  that  of  an  estate  of  in- 
heritance in  fee  simple.  In  admeasuriog  and  laying  off 
the  same,  the  commissioners  must  consider  quantitv  and 
quality  relatively,  according  to  the  value  of  the  plaint'" 
^s  right  of  dower  in  the  vacant  or  unimproved  lots, 
out  of  which  the  admeasurement  is  to  be  made  ;  which 
must  be  ascertained,  in  proportion  to  the  value  of  those 
lots,  as  prescribed,  In  the  next  three  sections,  for  fixing 
a  gross  sum  to  be  paid  to  her  out  of  the  proceeds  of  a 
sale. 

Id.,  8  6. 

§  1621.  liiens  to  be  ascertained.-^Before  an  inter- 
locutonr  j  udgment  is  rendered  for  the  sale  of  the  prop- 
erty, the  court  must  direct  a  reference  to  ascertain 
whether  any  person,  not  a  party,  has  a  lien  upon  the 
property,  or  any  part  thereof.  Except  as  otherwise  ex- 
pressly prescribed  in  this  article,  the  proceedings  upon 
aud  subsequent  to  the  reference  must  be  the  same,  as 
prescribed  in  article  second  of  this  title,  where  a  refer- 
ence is  made  as  prescribed  in  section  15G1  of  this  act. 
I(L,|2,  amendod  by  L.  1874,  cb.  2S8  (9  BOm.  880). 
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g  1632.  IcL|  ptymnt  off  or  sate  sqI^JmI  tOr^-WUere 
the  interlocatory  jadfment  directs  a  sale,  if  the  right  of 
dower  of  the  plaintiff  is  inferior  to  any  other  lien  upon 
the  property,  the  judgment  may,  in  the  discretion  of 
the  ooart,  direct  that  the  property  he  sold  either  subject 
to  the  lien,  or  discharged  from  the  lien  ;  and,  in  the 
latter  case,  tliat  the  officer  making  the  sale  pay  the 
amount  of  the  lien,  out  of  the  proceeds  of  the  sale. 

8eettoB4ofactof  187a 

g  1623.  Report  of  sale. — Immediately  after  complet- 
ing the  sale,  and  executing  the  proper  conveyance  to 
the  purchaser,  the  officer  making  the  sale  must  make 
and  file  with  the  clerk  a  report  thereof,  showing  the 
name  of  the  purchaser,  and  the  purchase-price  paid  by 
him,  or,  if  the  property  was  sold  in  parcels,  the  name  of 
each  purchaser,  and  the  price  and  a  description  of  the 
parcel  sold  to  him  ;  the  sums  which  the  officer  has  paid 
out  of  the  proceeds  of  the  sale,  pursuant  to  the  interloc- 
ntoiy  judgment ;  the  purpose  for  which  each  payment 
was  made  ;  the  amount  and  items  of  his  fees  and  expen- 
ses ;  and  the  net  amount  of  the  proceeds,  after  deduct* 
ing  the  payments. 

Id..  Id. 

g  1624.  Final  Judgment  thereon.— Upon  confirming 
the  sale,  the  court  must  ascertain,  by  a  reference  or 
Otherwise,  the  rights  and  interests  of  each  of  the  parties 
in  and  to  the  proceeds  of  the  sale,  and  also  what  gross 
0nm  of  money  is  equal  to  the  vaiue  of  tlie  plaintiff's 
dower  in  the  net  proceeds  of  the  sale,  calculated  upon 
the  principles  applicable  to  life  annuities.  The  court 
most  thereupon  render  final  judgment,  confirming  the 
tale,  and  directing  that  the  gross  sum  so  ascertained  be 
paid  to  the  plaintiff,  in  full  satisfaction  of  her  right  of 
dower ;  ana  that  the  remainder  of  the  proceeds  of  the 
Bale  be  distributed  among  the  persons  entitled  thereto. 
IiL,  1 5,  amended. 

g  1626.  Certain  provisions  of  article  second  made 
■pplioable.  —  The  provisions  of  article  second  of  this 
lltfe,  relating  to  a  sale  made  as  prescribed  in  that  article, 
and  to  the  distribution,  investment,  and  care  of  the 
piooeeds,  apply,  as  far  as  they  are  applicable,  to  a  sale 
made  aa  prescribed  in  this  article,  and  to  the  distribu- 
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tion  of  the  proeeeds  of  a  sale,  u  pmoibed  Sn  tlie  last 
aection. 
New.    8e«  H 1680-1966.  ante,  and  casM  cited  tliereiiiider. 

ARTICLE  FOURTH. 

ACTION  TO  F0R1QCL08B  A  MORTOAGB. 

flxc.  lf>?^>.  Final  Judgment ;  what  to  contain. 

16:^.  Person  liable  forniortgaKe  debt  may  be  made  defendaat.  etc. 

]C:i^.  Other  actions  for  raortRaRe  debt,  when  prohibited. 

1620.  Complaint  to  state  whether  such  action  bronfbt. 

levV).  If  Judgment  rendered  therein,  execution  muHt  be  returned. 

1A3I.  Notice  ot  pendency  of  action  to  be  tiled. 

1632.  Effect  of  conveyance  upon  sale. 

ia33.  Disposition  of  i^urplus. 

1(vM.  When  complaint  to  be  dismissed  on  payment  of  sum  dtte. 

1635.  Payment  aflerjadffnient ;  when  proceedings  to  bo  stayed. 

lfi.16.  When  part  only  of  the  proi>erty  to  be  sold. 

1637.  When  the  whole  property  may  be  sold. 

§  1626  Final  Judgment ;  what  to  contain.  —  In  an 

action  to  foreclose  a  mortage  upon  real  property,  if  the 

plaintiff  becomes  entitled  to  final  judgment,  it  must 

direct  the  sale  of  the  property  mort^^ed,  or  of  such 

part  thereof  as  is  sufficient  to  discharge  the  mortgage 

debt,  the  expenses  of  the  sale,  and  the  costs  of  the 

action. 

2  R.  S.  191,  { 1.M  (2  Edm.  199) ;  Morris  v.  Morange,  38  N.  T.  172 :  43  id. 
469 ;  Ranney  v.  Peyster,  20  Uun,  11 :  Delabegarre  r.  Bush.  2  JohnA.  490 ; 
I)eforcat  r.  Parley,  4  Uun,  640:  Barnes  r.  Stoughton,  10  Id.  14 ;  Vander^ 
cook  r.  Cohoes  Saving  Institution.  5  Id.  Ml ;  Ellsworth  r.  Ix>ckwood,  9  Id. 
U»\  Lane  V.  Conger,  10  id.  1;  Selkirk  v.  Ascough,  16  Alb.  L.  J.  IM; 
National  Bank  of  Troy  v.  Hlbbard,  45  Ilow.  Pr.  2Sa, 

§  1627.  Person  liable  for  mortgage  debt  may  be 
made  defendant,  etc.  —  Any  person  who  is  liable  to  the 
plaintiff  for  the  payment  of  the  debt  secured  by  the 
mortgage,  may  be  made  a  defendant  in  the  action  ;  and 
if  he  has  appeared,  or  has  been  personally  served  with 
the  summons,  the  final  judgment  may  award  payment 
by  him  of  the  residue  of  the  debt  remaining  unsatisfied, 
after  a  sale  of  the  mortgaged  property,  and  the  appli. 
cation  of  the  proceeds,  pursuant  to  the  directioxui  con- 
tained therein. 

Id..  H  l.'iaand  154,  and  Code  of  Procedure,  part  of  { 1fi7;  Comstock  ». 
Drohan,  71  N.  Y.9:  Campbell  v.  Smith.  Id.  25;  Parkinson  «.  Sbenaaa, 
74  Id.  m :  Sch winger  v.  Hickok.  A3  id.  2i¥)i  Thayer  v.  Marsh,  U  Hun.  Ml ; 
Korrls  V.  Wood,  14  id.  106;  Halle  r.  Nichols,  ir>  id.  37;  Smith  v.  Croo, 
Id.  437 ;  Saving  Init.  v.  Burdlck,  20  id.  104 ;  Cushmaa  9,  Henry,  i 
Abb.  N.  C.  230;  Griffith  v.  Robertson,  15  Hun.  344  :  Baily  v.  Lee,  14  id. 
024;  Marshal  v.  Davlea,  16  id.  606:  Gaylord  v.  Knapp,  15  id.  87;  Otp\w 
V.  BurchelU  N.  .T.  Sup.  Gt^  19  Alb.  L.  J.  87;  Calvo  «.  Davlaa,  73  H. 
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T.  211 :  Tfooman  «.  Tnnifir,  fl»ld.  280 ;  Yonag  v.  Goy,  12  Han,  325 ;  Ptke 

V  Setter.  Id  M. -(02;  Marshal  v.  Da  vies,  16  id.  006;  Waies  v.  SherwoocL 
52  How.  Pr.  413;  seeSimoDson  v.  Blake,  20 flow.  484 ;  a.  c,  12  Abb.  331; 
Bacb«  p.  Do«cber,  67  M.  Y.  •120. 

§  1628.  Other  actions  for  mortgage  debt,  when  pro* 
hibited.  —  While  an  action  to  foreclose  a  mortgage  upon 
real  property  is  pending  or  after  final  judgment  for  tbo 
plaintiff  therein,  no  other  action  shall  be  commenced  or 
maintained,  to  recover  any  part  of  the  mortgage  debt, 
without  leave  of  the  court  in  which  tho  former  action 
was  brought. 

Id..  |ld3:  EqaiUble  L.  Ins.  Society  v.  Stevens,  63  N.  Y.  341 ;  Earl  r. 
David.  20  Ilun,  d27 ;  Say  dam  r.  Bartle,  9  Paige,  295;  Nichols  r.  Smith, 
42  Barb.  381 

^  1629.  Complaint  to  state  whether  such  action 
brought. — The  complaint,  in  an  action  to  foreclose  a 
mortgage  upon  real  property, must  state,  whether  any 
other  action  has  been  brought  to  recover  any  part  of  the 
mortgage  debt,  and,  if  so,  whether  any  part  thereof  has 
been  collected. 

Id.,  {155;  Lovette.  OemiaaRef.  Church,  12  Barb.  67;  North  River 
Bank  v.  Rogerv,  8  Paige,  619. 

%  1630.  If  Judgment  rendered  therein,  execution 
must  be  returned.  —  Where  final  judgment  for  the 
plaintiff  has  been  rendered,  in  an  action  to  recover 
any  part  of  the  mortgage  debt,  an  action  shall  not  be 
commenced  or  maintained  to  foreclose  the  mortgage, 
unless  an  execution  against  the  property  of  the  defend- 
ant has  been  issued,  upon  the  judgment,  to  the  sheriff 
of  the  county  where  he  resides,  if  he  resides  within  the 
State,  or,  if  he  resides  without  the  State,  to  the  sheriff 
of  the  county  where  the  j  udgment-roU  is  filed  ;  and  has 
been  returned  wholly  or  partly  unsatisfied. 

Id.,  I  L'W ;  see  Bactie  v.  Porcell,  M  How.  Pr.  270 ;  Sbufeldt  v.  Sbufeldt, 
9  Paige,  148. 

§  1631.  Notice  of  pendency  of  action  to  be  filed — 
The  plaintiff  must,  at  least  twenty  days  before  a  final 
Judgment  directing  a  sale  is  rendered,  file,  in  the  clerk's 
office  of  each  county  where  the  mortgaged  property  is 
situated,  a  notice  of  the  pendency  of  the  action,  as  pre- 
scribed  in  section  1670  of  this  act ;  which  must  specify 
ia  addition  to  i>artlcalars  required  by  that  section,  the 
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date  of  the  mortgage,  the  parties  theMto  and  tlie  time 

and  place  of  recording  It. 

Code  of  Procedure,  part  of  }  132 ;  Rule  A3 ;  as  to  general  effect  of  reeord* 
ing  and  flUng  papers,  see  Fryer  v,  Rockfeler^  N.  T.  2M :  eflf^t  of  Olinff 
lis  pendens:  see  Potter  t?.  Rowland,  6  N.  T.  44d;  WWtc  ».  OottUerTl 
Han,  357 ;  Brandon  o.  McCann,  I  Code  R.  38:  The  People  v.  Connolly. 
«  Abb.  128;  Stevenson  «.  Fayerweather«  21  How.  449, 

§  1632.  Bffect  of  oonveyanoe  upon  salOi  —  A  con- 
veyance upon  a  sale,  made  pursuant  to  a'final  judgment, 
in  an  action  to  foreclose  a  mortgage  upon  real  property^ 
vests  in  the  purchaser  the  same  estate,  only,  that  would 
have  vested  in  the  mortgagee,  if  the  equity  of  redemp- 
tion had  been  foreclosed.  Such  a  conveyance  Is  as  valid, 
as  if  it  was  executed  by  the  mortgagor  and  mortgagee, 
and  is  an  entire  bar  against  each  of  them,  and  animst 
each  party  to  the  action  who  was  duly  summoned,  and 
every  person  claiming  from,  through  or  under  a  party, 
by  title  accruing  after  the  filing  of  the  notice  of  the 
pendency  of  the  action,  as  prescribed  in  the  last  sec- 
tion. 

Id..  8  158  of  the  R.  8. ;  Goodell  v.  Harrinston,  76  N.  T.  M7 :  Asplnwan  v. 
Balch,  7  Da)7,  200:  Easton  v.  Plcker8)dll,75N.  Y.  f09i  Brush  v.  Shustar. 
3  Abb.  N.  C.  73;  Verdln  v.  Slocuni.  71  N.  Y.  34*:  HomcBopathlc,  etc..  17 
Hun,  424 :  Doctor  v.  Smith,  16  id.  24Ji:  Bmlgrant  Ind.  8av^.  Bank  r.  Gold- 
man,  75  N.  Y.  127;  Biiche  v,  Doscher,  f.7  Id.  429 ;  Becker  r.  Howard,  66  id. 
6:  Hays  v.  Thomnae,  fi6  id.  fi21 ;  Mut.  L.  Ins.  Co.  v.  Bl^ler.  21  Alb.  L.  J. 
234.  not  yet  reported;  Lyon  v.  Lyon,  67  N.  Y.  250;  Fuller  v.  Scrlbner, 
16 Hun,  16'  id.  i:)();  afflrracd  by  court  of  appeals;  Poughkeepsie  Sav. 
Baukr.  wlnn,  fl6Uow.  Pr.  869. 

§  1633.  Disposition  of  surplus. —  If  there  is  any  sur- 
plus of  the  proceeds  of  the  sale,  after  paying  the  ex- 
penses of  the  sale,  and  satisfying  the  mortgage  debt 
and  the  costs  of  the  action,  it  must  be  paid  Into  court, 
for  the  use  of  the  person  or  persons  entitled  thereto. 
If  any  part  of  the  surplus  remains  in  court  for  the 
period  of  three  months,  the  court  must,  if  no  applica- 
tion has  been  made  therefor,  and  may,  if  an  application 
therefor  is  pending,  direct  it  to  be  invested  at  intereet, 
for  the  benefit  of  the  person  or  persons  entitled  thereto, 
to  be  paid  upon  the  direction  of  the  court. 

Last  clause  of  {{199  and  160;  Dunntnj(t>.  Ocean  Nat.  Bank,  61  N.  T. 
497;  i  2798  :  Borgen  v.  Snedeker,  Ct.  Ap.  Dec.  1H79,  21  Alb,  L.  J.  54 ;  Whltt 
V.  Bogart.73N.nir.256:  Mut.  L.  Ins.  Co.  v.  Truchtnlcht,  S  Abb.  N.  a 
135;  Hurst  v.  JIan>er,  14  Hun,  280:  Savings  Bank  of  UUca  v.  Wood,  17 
Id.  133;  TatortJ.  Adams,  20  Id.  131;  Savlnw  Inst.  v.  Osley,  4  Id.  657: 
Atlantic  SavlDgs  Bank  v,  UUer,  3  Id.  309;  OppenlMimer  «.   Walker, 

8  1634.  Whan  oomplaliit  to  be  dlwnliiMid  on  payw 
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maat  of  111111  doe^—  Where  an  acticm  is  bioufffat  to 

foredoee  a  mortgage  upon  real  propertT,  upon  which  a 

portion  of  the  principal  or  interest  is  due,  and  another 

portion  of  either  is  to  become  dae,  the  complaint  must 

be  dismissed,  without  costs  against  the  plaintiff,  upon 

the  defendant  paying  into  court,  at  any  time  before  a 

final  judgment  directing  a  sale  is  rendered,  the  sum  due, 

and  the  plaintiffs  costs. 

Id.,  i  Ul ;  Malcolm «.  Allen,  6  Alb.  L.  J.  S34  ;  Long  «.  Lyons,  M  How 
Pr.  129. 

g  1636.  Payment  after  judgment;  when  proceed- 
ingi  stayed. —  In  a  case  specified  in  the  last  section,  Sf, 
after  a  nnal  judgment  directing  a  sale  is  rendered,  but 
before  the  sale  is  made,  the  defendant  pays  into  court 
the  amount  due  for  principal  and  interest,  and  the  costs 
of  the  action,  together  with  the  expenses  of  the  pro- 
ceedings to  sell,  if  any  all  proceedings  upon  thejudg- 
ment  must  be  stayed  ;  but,  upon  a  subsequent  default 
in  the  payment  of  principal  or  interest,  the  court  may 
make  an  order,  directing  the  enforcement  of  the  judg- 
ment, for  the  purpose  of  collecting  the  sum  then 
due. 

Id.«  I  IfiZ;  Long  V.  Lyons,  M  How.  Pr.  139. 

§1636.  When  part  only  of  the  property  to  be  sold* 
—  Where  the  mortgage  debt  is  not  all  due,  and  the 
mortp^aged  property  is  so  circumstanced,  that  it  can  be 
0old  m  parcels  without  injury  to  the  interests  of  the 
parties,  the  final  judgment  must  direct,  that  no  more  of 
the  property  be  sold,  io  the  first  place,  than  is  sufficient 
to  satisfy  the  sum  then  due,  with  the  costs  of  the  ac- 
tion and  expenses  of  the  sale;  and  that  upon  a  subse- 
quent default  in  the  payment  of  principal  or  interest, 
the  plaintiffmay  apply  for  an  order,  directing  the  sale 
of  tne  residue,  or  of  so  much  thereof  as  is  necessary  to 
satisf/  the  amount  then  due,  with  the  costs  of  the  ap. 
plication  and  the  expenses  of  the  sale.  The  plaintiff 
may  apply  for  and  obtain  such  an  order,  as  often  as  a 
deuult  happens. 

Id.,  pari  of  R 163  and  164  consolidated;  Steere  v.  Child,  16  Hnn,5US 
XcAiUr V.  Lewlsohn,  17  id.  524. 

g  1637.  When  the  whole  property  may  be  sold* — 
If,  in  a  case  specified  in  the  last  three  sections,  it  ao* 
pMirs  that  the  mortgaged  property  is  so  circumstancea, 
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that  a  Bale  of  the  whole  will  be  meet  beoellcial  to  the 

partiee,  the  final  jadgment  must  direct,  that  the  whole 

property  be  sold  ;  that  the  proceeds  of  the  sale,  after 

deducting  the  costs  of  the  action ,  and  the  expenses  of 

the  sale,  DC  either  applied  to  the   satisfaction  of  the 

whole  sum  secured  by  the  mortgage,  with  such  a  re- 

bate  of  interest,  as  justice  requires  ;  or  be  first  applied 

to  the  payment  of  the  sum  due,  and  the  balance,  or  so 

much  thereof  as  is  necessary,  be  invested  at  interest, 

for  the  benefit  of  the  plaintiff,  to  be  paid  to  him  from 

time  to  time,  as  any  part  of  the  principal  or  interest 

becomes  due. 

Id. .  li  165  and  166,  amended ;  Deforest  r.  Farley.  4  Hun,  640 ;  Barnes  v. 
StoQghton,  10  id.  14 :  Livingston  v.  Malcolm,  19  N.  T.  443;  see  cases  died 
under  last  tbree  sections. 


ARTICLE  FIFTH. 

ACnON  TO  COMPEL  THE  DBTERMINATION  OF  A  CLAOi  TO 
BBAL  PROFBBTT. 

Sea  1638.  Who  may  maintain  action. 

1639.  Complaint. 

1640.  ProcedingR  when  defendant  denies  plaintlflTs  title. 

1641.  Id. ;  when  he  pleads  title. 

1642.  ProceedlnRS  the  same  as  in  ejectment. 

1643.  Proceedings    when    defendant    claims  In  reverslor)    or  ro* 

malnder. 

1644.  Judgment  awarding  defendant  po-sscasion,  etc. 

1645.  .Judgment  for  plaintiff. 

1646.  Eff**ct  of  Judgment. 

1647.  Action  to  (ietennlne  widow's  dower. 

164A.  Proceedingii,  if  plaintiff  admits  defendants  claim. 
1649'  Id.;  when  dcfendaiit'H  claim  l.s denied* 
1630.  This  article  applies  to  corporations. 

§  1638.  Who  may  maintain  action. —  Where  a  per- 
son has  been,  or  he  and  those  whose  estate  he  has  have 
been,  for  three  years,  in  the  actual  possession  of  real 
property,  claiming  it  in  fee,  or  for  life,  or  for  a  term  of 
years  not  less  tlian  ten,  he  may  maintain  an  action 
against  any  other  person,  except  a  person  who  is,  when 
the  action  is  commenced,  an  infant,  an  idiot,  a  lunatic, 
an  habitual  drunkard,  or  imprisoned  on  a  criminal 
charge,  or  in  execution  upon  conviction  of  a  criminal 
offense,  to  compel  the  determination  of  any  claim  ad- 
verse to  that   of  the    plaintiff,  which  the  defendant 
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makes,  to  any  estate  in  that  property,  in  fee,  or  for  life, 
or  for  a  term  of  years  not  less  than  ten,  in  possession, 
reversion,  or  remainder.  But  tliis  section  does  not  ap- 
ply io  a  claim  for  dower. 

2  R.  S.  312, 1 1  (2  BdBi.  8Z1).  as  amended  by  Code  of  Procedure,  }  449 ;  L. 
164a«  cb.dO:  L.  1864,  ch.ll6;  L.  1855,  ch.  511 :  L.  1860,  ch.  173:  L.  1864. 
ch.  219;  Onderdonk  v.  Hott,  .14  Barb.  106;  Churcbill  v.  Onderdonk.  &9  N. 
Y.  134;  Payne  r.  Hodge,  7  Hun,  612 ;  Boylston  r.  Wheeler.  61  N.  Y.  321  ; 
Ford  V.  Belmont.  69  id.  567;  Bailyv.  Brlgg«,  56  Id.  407;  Cleveland  v. 
Crawford,  7  Hon,  616 ;  Schroeder  tJ.  Qurney,  10  id.  413*  Barron  v.  Mar- 
teose,  4  Alb.  L.  J.  93;  see  Bumham  v.  Onderdonk,  41  N.  Y.  425. 

§  1639.  Complaint. — The  complaint  in  such  an  action 
must  set  forth  facts  showing: 

1.  The  plaintiff's  right  to  the  real  property;  whether 
his  estate  therein  is  in  fee,  or  for  life,  or  for  a  term  of 
years  not  less  than  ten ;  and  whether  he  holds  it  as  heir, 
devisee  or  purchaser,  with  the  source  from  or  means  by 
which,  his  title  immediately  accrued  to  him. 

2.  That  the  property,  at  the  commencement  of  the 
action,  was,  and,  for  the  three  years  next  preceding,  has 
been  in  his  actual  possession,  or  in  the  actual  possession 
of  himself  and  those  from  whom  he  derives  his  title. 

8.  That  the  defendant  unjustly  claims  an  estate 
therein,  of  the  character  specified  in  the  last  section. 

The  complaint  must  describe  the  property  as  pre- 
scribed in  section  1511  of  this  act.  The  demand  of  judg- 
ment must  be  to  the  effect^  that  the  defendant,  and  every 
person  claiming  nnder  him,  be  forever  barred  from  all 
claim  to  any  estate  of  inheritance,  or  freehold,  or  for  a 
term  of  years  not  less  than  ten,  in  possession,  reversion, 
or  remainder,  in  the  property  described  in  the  complaint. 

Id..  1 2,  amended ;  see  Code  of  Procedure,  8  449;  Bally  v.  Briggs,  56  N. 
.'  .^ _.._  »„^._-.  A,-_j_._|j^  ^g  1(1.  r'-    " -   .    .    . 


Y.  407;  see,  alao,  A  ant!  nv.  Goodrich.  49  Id.  286;  Haynes  v.  Onderdonk, 
2  Hun,  619;  Hagero.  Ua^er,  38  Barb.  92;  Peck  r.  Brown,  36  How.  850; 
Hammond  v.  TiUottflOQ,18Barb.332;  Hanno.  Provost,  3  Abb.  Pr.  446. 

§  1640.  ProoeedingB  when  defendant  denies  plaint- 
iflrs  titlob — If  the  defendant,  in  his  answer,  puts  in  issue 
the  matters  specified  in  subdivision  second  of  the  last 
section,  and  sacceeds  upon  that  defence,  final  judgment 
must  be  rendered  in  his  favor,  dismissing  the  complaint, 
and  awarding  to  him  costs  against  the  plaintiff. 

Id.,  1 7,  amended  by  L.  1896,  ch.  511 ;  Davis  r.  Read,  65  N.  Y.  566. 

g  1641.  Id.  J  when  he  pleads  tiUe.— The  defendant 
may,  in  his  answer,  either  with  or  without  the  defence 
specified  in  the  last  section,  set  forth  facts,  showing 
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that  he  1ia6  an  estate  in  the  property,  or  any  part  thereof, 
advene  to  the  plaintiff,  in  fee,  or  for  life,  or  for  a  term 
of  years  not  lees  than  ten,  in  possession,  reversion,  or  re- 
mainder, as  in  a  complaint  for  the  same  canse  of  action ; 
and  thereupon  he  may  demand  any  judgment  to  which 
he  woald  be  entitled,  in  an  action  brought  by  him  to 
recover  that  estate  therein. 

Newinfbrm;  Hammond  v.  TlllotAon,  18  Barb.  3d2;  Hager  r.  Hager, 
88  Barb.  92;  Peck  v.  Brown,  2(  How.  Pr.  3S0. 

§  1642.  Prooeedings  the  same  as  in  cdeoUaeiit — 

WLere  an  issue  of  fact  is  joined,  in  an  action  brought  as 

grescribed  in  this  article,  the  subsequent  proceedings, 
icluding  the  trial,  judgment,  and  execution,  are  we 
same  as  if  it  was  an  action  of  ejectment,  except  as  other- 
wise expressly  prescribed  in  this  title. 

New.  Embracfiig  various  provisions  of  R,  S. ;  reffardtng  trial,  Jodsmeii t 
and  execution,  see  cases  cited  under  those  heads  la  ejectment,  ante. 

^  1643.  Prooeedings  when  defendant  claims  in 
reversion  or  remainder. — Where  the  defendant  claims 
the  property  in  question,  or  any  part  thereof,  by  virtue 
of  an  estate  in  remainder  or  reversion,  he  need  not 
establish  a  right  to  the  immediate  possession  thereof ; 
but  where  the  verdict,  report,  or  decision  finds  that  he 
has  such  an  estate,  it  must  specify  the  time  when,  or 
the  contingency  upon  which,  he  will  be  entitled  to  pos- 
session ;  and  final  judgment  to  that  effect  must  be  ren- 
dered  accordingly,  without  damages.  In  such  a  case, 
an  execution  for  the  delivery  of  the  possession  of  the 
property  may  be  issued  upon  the  judgment ;  but  only 
by  the  special  order  of  the  court,  made  upon  an  applica- 
tion by  tne  defendant,  or  a  person  claiming  under  him, 
and  satisfactory  proof  that  the  time  has  arrived  when, 
or  the  contingency  has  happened  upon  which,  the  appli- 
cant  is  entitled  to  possession  by  the  terms  of  the  judg. 
ment. 

2  R.  8.  314,  316.  H  13  and  16  (2  £dm.  323) ;  amended  by  L.  1855,  eh.  511 ; 
Hager  V.  Ilager,  38  Barb.  97. 

§  1644.  Judgment  awarding  defendant  possession, 
•to. — ^Where  a  final  judgment,  in  favor  of  the  defendant, 
determines  that  he  is  entitled  to  the  immediate  posses- 
Bion  of  the  property,  it  must  award  him  possession 
mocordingly.      The  final  judgment  must  also  award  to 
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him  his  damages  for  the  withhold iDg  of  the  property, 

as  in  an  action  of  ejectment. 

Id.. 1 15,  amended  as  above;  »ee  authorities  cited  under  sections  refer- 
riog  to  poaaeulou  tail  daiuage«  io  ^ctment,  ante. 

g  1645.  Judgment  for  plaintlflF.— Final  judgment  for 
the  plaintiff  must  be  to  the  effect,  that  the  defendant, 
and  every  person  claiming  under  him,  by  title  accruing 
aft«r  the  filing  of  the  judgmeut-roll,  or  of  the  notice  of 
the  pendency  of  the  action,  as  prescribed  in  article  ninth 
of  this  title,  be  forever  barred  from  all  claim  to  any  es- 
tate of  inheritance,  or  for  life,  or  for  a  term  of  years  not 
less  than  ten,  in  the  property.  If  such  a  judgment  is 
taken  upon  the  defendant's  default  in  appearing  or 
pleading,  it  shall  not  award  costs  to  either  party,  unless 
it  is  taken  upon  a  default  in  answering,  after  the  deci- 
sion of  a  demurrer  to  the  complaint. 

Id.,  8  ft,  amended  as  above;  tiee  DavU  r.  Read,  m  K.  Y.  666:  Boaevelt 
r.  Gilett.  7  IliU,  166 :  Piatt «.  Torrey.  Id  Wend.  672. 

§  1646.  EflFect  of  Judgment. — A  final  judgment  in 
favor  of  either  party,  in  an  action  brought  as  prescribed  in 
this  article,  is  conclusive  against  the  other  party,  as  to 
the  title  established  i  n  the  action ;  and  also  against  every 
person  claiming  from,  through,  or  under  that  party,  by 
title  accmins^  after  the  filing  of  the  judgment-roU,  or  of 
the  notice  of  the  pendency  of  the  action,  as  prescribed 
in  article  ninth  of  this  title.  But  where  the  defendant, 
by  his  answer,  claims  an  estate  adverse  to  the  plaintiff, 
entitling  him  to  the  immediate  possession  of  the  prop- 
erty, the  unsuccessful  party  is  entitled  to  a  new  trial, 
within  the  same  time  and  under  the  same  circumstances, 
as  where  judgment  is  rendered  in  an  action  of  eject- 
ment, upon  the  trial  of  an  issue  of  fact. 

Id.,  1 14,  aniendeti  as  above ;  see  Malln  v.  Rose,  12  Wend.  268 :  see  cor- 
respondinic  section  under  ejectment  and  cases  cited ;  Tanner  v.  Tibbitts, 
18  Weud.  546. 

^  1647.  Action  to  determine  widow's  dower. — A 
person  claiming  as  owner,  an  estate  In  fee,  for  life,  or 
for  years,  in  real  property,  may  maintain  an  action 
against  a  woman,  who  claims  to  have  a  right  of  dower 
in  the  whole  or  a  part  of  the  property,  to  compel  the 
determination  of  her  claim ;  unless  she  is  under  one  of 
the  disabilities  specified  in  section  1638  of  this  act.  But 
each  an  action  cannot  be  commenced,  until  the  expirar 
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tion  of  four  months  after  tlxe  death  of  the  defendant'^ 
husband. 
New  tn  form ;  see  2  R.  8. 489,  H  6. 7  and  8  (2  Edm.  611). 

§  1648.  Prooeedlngs,  if  plaintiflf  admits  defendant's 
daun. — In  an  action  brought  as  specified  in  the  last  sec- 
tion, if  the  complaint  admits  the  defendant's  right  of 
dower  in  the  property  described  therein,  or  any  part 
thereof,  it  must  demand  judgment  that  her  dower  he 
admeasured.  In  that  case,  if  the  defendant  does  not,  by 
her  answer,  set  forth  facts  showinf  that  she  is  entitled 
to  a  greater  right  of  dower,  or  another  estate  or  interest 
in  the  property,  than  is  so  admitted,  and  demand  judg. 
ment  therefor,  as  if  she  was  the  plaintiff  in  an  action  for 
dower,  the  court  must  render  an  interlocutory  judgment, 
directing  her  dower  to  be  admeasured,  with  or  without 
damages  for  its  detention,  as  in  an  actioi.  for  dower. 
The  subsequent  proceedings  are  the  same,  as  if  the  de- 
fendant had,  as  plaintiff,  recovered  an  interlocutory 
judgment  in  an  action  for  dower. 
Mew. 

g  1649.  Id.)  when  defondanfs  claim  is  denied. — 

Where  the  plaintiff  insists,  in  his  complaint,  that  the 
defendant  has  not  a  right  of  dower  in  the  property,  he 
must  demand  judgment  that  she  be  forever  barred  from 
such  a  claim.  In  that  case,  or  where  the  plaintiff  ad- 
mits a  right  of  dower  in  the  defendant,  and  the  defend, 
ant  in  her  answer  demands  judgment  for  a  greater 
right  of  dower,  or  another  estate  or  interest  In  the 
property,  than  is  so  admitted,  the  provisions  of  this  ar^ 
tide,  relating  to  an  action  to  compel  the  determination 
of  an  adverse  claim  in  fee,  or  for  life,  or  for  a  term  of 
years  not  less  than  ten,  apply  to  all  proceedings  subse- 
quent to  the  answer. 
New. 

§  1660.   This  article  applies  to  ooxporations.  —  An 

action  may  be  maintained,  as  prescribea  in  this  article, 
by  or  against  a  corporation,  as  if  it  was  a  natural  per- 
son. 
L.  18B4.cli.llA.ilt  seeL.  ]M4,cli.219, 13  (6Bdm.  MS). 
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ARTICLE  SIXTH. 

ACTION  FOR   WASTE. 

«■&  1651.  Who  liable  to  action  for  waste. 

^^   102.  Action  by  heir,  devisee,  or  n-antor  of  reversion. 

1653.  Id.:  by  ward  against  guardian. 

IftSi.  Id. ;  by  grantop  of  real  property,  sold  under  execution. 

1655.  Judgment  in  action  against  tonant  of  particular  esUte. 

1656.  Action  against  Joint  tenant  or  tenant  In  common. 

1657.  Id.  ;  interlocutory  Judgment  for  partition. 

1658    Id  ;  damages  to  be  deducted  from  defendant  s  share. 
1659'.  View ;  when  not  necessary  ;  when  and  how  made. 

§  1661.  Who  liable  to  action  for  waste.  —  An  action 
lor  waste  lies  against  a  tenant  by  the  curtesy,  in  dower, 
ioT  life,  or  lor  years,  or  the  afiwignee  of  such  a  tenant, 
who,  during  his  estate  or  term,  commits  waste  upon  the 
real  property  held  by  him,  without  a  special  and  lawful 
written  license  so  to'do  ;  or  against  such  a  tenant,  who 
lets  or  grants  his  estate,  and  still  retaining  possession 
thereof,  commits  waste  without  a  like  license. 


2  R.  S.  3M,  H 1  and  2  (2  Bdm.  344) ;  McCoy  r  Walt,  51  Barb.  225 ;  Rob- 
Ina^; «.  Wbi3er.  26N.  Y.2S6,  2W:  Lannlng  \Cajpent*r.  48  W.  40^ 
Blwell  V.  Bumflide,44  Barb.  447;  Agate  t-J^^enbeler  57  N.Y.6W,  Pe- 
terson V.  Clark.  15  Johns.  205 ;  South  worth  r.  Van  Pelt,  3  Barb.  MUJ^  an 
Pelt  V.  McQraw,  4  N.  Y.  110 :  Kincalrtl  v.  Scott,  12  Johns  368 ;  Short  r. 
Tnisoil3id?33';  Van  Wyckr.  Alllger,  6  Barb.  507 ;  Robinson  v.  Klme. 
70  N.  Y.  147 :  see  Bates  r.  Shraoder,  13  Johns,  2S0. 

8  1662.  Action  by  heir,  devisee,  or  grantor  of  rever- 
gion.  —  An  heir  or  devisee  may  maintain  an  action  for 
waste,  committed  in  the  time  of  his  ancestor  or  testator, 
as  well  as  in  his  own  time.  The  grantor  of  a  reversion 
may  maintain  an  action  for  waste,  committed  before  he 
aliened  the  same. 

Id.,  24,  amended ;  Robinson  v.  Wheeler,  25  N.  Y.  252. 

^  1663.  Id.;  by  ward  i^alnat  gnardlan.  —  Such  an 
action  may  also  be  maintained  against  a  guardian  by 
his  ward,  either  before  or  after  the  termination  of  the 
gnardianship,  for  waste,  committed  upon  the  real  prop. 
Irty  of  the  ward,  during  the  guardianship. 

M.,  part  of  8 1 ;  Torry  v.  Black,  58  N.  Y.  185. 

8  1664.  ld.1  by  grwitee  of  real  iwopertywld  under 
exoootioii.  — Where  leal  property  is  sold  by  virtne  of 
an  execntion.  the  person,  to  whoma  conveyance  is  exe- 
eated  pursnant  to  the  sale,  may  mamtoln  an  action  for 
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waste,  committed  tliereon  after  the  sale,  against  the 
person,  who  was  then  in  poeaesfiion  of  the  property. 

Id.,  8  20;  Thomu  v.  Cromit,  14  N.  T.  474 ;  Boyd  v.  Ho/t,  5  PalRe.  65; 
BobtnaoD  v.  Kime,  70  N.  Y.  147 ;  Bee,  also.  Van  Deuaen  «.  Young,  291a.  9. 

§  1665.  Judgment  in  action  agaiiuit  tenant  of  paxtl^ 
ular  estate. — If  the  plaintiff  recovers  in  an  action  for 
waste,  other  than  an  action  brought  as  prescribed  in  the 
next  section,  the  final  judgment  mast  award  to  him 
treble  damages.  Where  the  action  is  brought  hj  the 
person  next  entitled  to  the  reyersion,  and  it  appears,  in 
like  manner,  that  the  injury  to  the  estate  in  reversion  is 
equal  to  the  value  of  the  tenant's  estate  or  unexpired 
term,  or  that  it  was  done  malidously,  the  final  judge- 
ment must  also  award  to  the  plaintiff  the  forfeiture  of 
the  defendant's  estate,  and  the  possession  of  the  place 
wasted. 

Id..  {  10,  as  modlfted  by  Oode  of  Procedure,  {  452 ;  eee,  also,  H  1030  and 
1180,  ante ;  see  cases  cited  under  8 16M,  ante. 

§  1666.  Action  against  Joint  tenant  or  tenant  in  com- 
mon. —  An  action  for  waste  may  also  be  maintained,  by 
a  joint  tenant  or  tenant  in  common,  against  his  co- 
tenant,  who  commits  waste  upon  the  real  property  held 
in  joint  tenancy  or  in  common.  If  the  plaintiff  recov- 
ers therein,  he  is  entitled,  at  his  election,  either  to  a 
final  judgment  for  treble  damages,  as  specified  in  the 
last  section,  or  to  have  partition  of  the  property,  as  pre. 
scribed  in  the  next  two  sections. 
Id.,  H  3  and  11,  consolidated. 

^  1667.    Id. ;  interlocutory  Judgment  for  partition, 

—  Where  the  plaintiff  elects  to  have  partition,  as  pre- 
scribed in  the  last  section,  if  the  pleadings,  verdict, 
report,  or  decision,  do  not  determine  the  rights  and  in- 
terests of  the  several  parties  in  the  property  so  held  in 
joint  tenancy  or  in  common,  the  court  must  aacerUdn 
them,  by  a  reference  or  otherwise.  If  it  appears  tliat 
there  are  persons,  not  parties  to  the  action,  who  must 
have  been  made  parties  to  an  action  for  the  partition  of 
the  property,  they  must  be  brought  in  by  supplemental 
summons,  and,  if  necessary,  supplemental  pleadings 
must  be  made.  When  the  rights  and  interests  of  ul 
the  parties  are  ascertained,  an  interlocutory  judgment 
for  tne  partition  or  sale  of  the  propertv  must  be  ren- 
dered, and  the  subsequent  proceedings  tnereon  must  be 
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tke  BBme,  as  in  an  aoli^Q  for  the  partition  of  the  prop* 
exiy,  except  ae  otherwiee  prescribed  in  the  next  sectioii. 

Id. ,  1 12, 13  and  14^  and  part  of  1 17,  conaoUdatedand  amended. 

1 1668i.  Id.  {  damagee  to  be  deducted  from  defend- 
ant's  share.  —  The  plainti£f  may  elect  to  take  final  Jadg- 
meat  for  the  single  damages  awarded  to  him,  or  that, 
in  marking  the  partition,  or  in  dividing  the  proceeds  of 
a  sale,  so  mnch  of  the  share  of  the  defendant  in  the 
real  property,  or  the  proceeds  thereof,  as  will  be  suffi- 
cient to  compensate  the  plaintiff  for  his  single  damages, 
and  the  costs  of  the  action,  other  than  the  expensefi  of 
making  the  partition  or  sale,  be  laid  off  or  paid,  as  the 
case  may  be,  to  the  plaintiff.  The  residue  of  the  prop- 
erty or  proceeds,  not  laid  off  or  distributed  to  the  plaint- 
iff or  the  defendant,  must  be  laid  off  or  paid  to  the 
persons  entitled  thereto,  according  to  their  respective 
rights  and  interests. 
Id.,  ^15,U,  and  last  clanw  of  1 17,  amended. 

g  1669.  View ;  when  not  necessary  {  when  and 
how  made. —  In  an  action  for  waste,  it  is  not  necessary^ 
either  upon  the  execution  of  a  writ  of  inquiry,  or  upon 
the  trial  ot  an  issue  of  fact,  that  the  jury,  the  judge,  or 
the  referee,  should  view  the  property.  Where  the  trial 
is  by  a  referee,  or  by  the  court  without  a  jury,  the  ref- 
eree or  the  judge  miy,  in  his  discretion,  view  the  prop- 
erty, and  direct  the  attorneys  for  the  parties  to  attend 
accordingly.  In  any  other  case,  the  court  may,  in  its 
discretion,  by  order,  direct  a  view  by  the  jury. 

ffiiHtl*^*^  flbr  Id.,  part  of  n  8  and  10. 

ABTICLE  SEVENTH. 

ACnOK  FOB  A  NTTIBAKCB. 

too.  MM.  When  aetion  may  be  broagtit 
1661.  DefendanU  therein. 


JUL  final  judgment. 

Mta  AvptlMtwn  of  tUa  article. 

be  bn 

ained  i 
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8  1660.  When  action  may  be  bronglit*— Aji  action 
Ibir  a  nnisanee  Boay  be  maintained  in  any  case,  where 
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such  an  action  miglit  have  been  maintaUked  under  the 
laws  in  force,  immediately  before  this  act  takes  effect. 

2  R.  S.  332, 8  1  (2  Eclm.  343),  ond  Code  of  Procedure.  4M  ;  Alkln  v,  Bene- 
dict, 39  Barb.  400;  Bllsworth  v.  Putnam,  16  Id.  A65 ;  Knoxo.  Mayor, etc, 
of  New  York,  W  W.  3i>4;  Clark  r.  Storrs,  4  id.  562:  Brown  r.  Wood- 
worth,  5  id.  oaO;  Heeg  v,  Liclit,  16  Ilan,  2»7;  Campbell  o.  Seaman,  63  N. 
T.  368. 

§  1661.  Defendants  therein. — A  person  hj  whom  the 
nuisance  has  been  erected,  and  a  person  to  wbom 
the  real  property  has  been  transferred,  may  be  joined  as 
defendants  in  such  an  action. 

Id.,  82:  Snow  v.  William!!.  16  Hun.  4(58:  Adams  r.  Popham,  76  N.  Y. 
«rO:  Chenango  Bridge  Co.  tJ.  Lewis,  63  Barb.  Ill;  Jones  v.  Chantry,  1 
Hun,  613;  Brown  v.  Woodworth,  6  Barb.  MO;  Wtfntallck  u.  McCotier, 
ION.  Y.  Week.  Dig.  499. 

g  1662.  Final  Judgment.-- A  final  judgment  in  favor 

of  tiie  plaintiff,  may  award  him  damages,  or  direct  the 

removal  of  tlie  nuisance,  or  both. 

Td.,  ?7.  amended  by2  4.'>4.Codc  of  Proc;  Hutchlnsr.  Smith,  63  Barb. 
2')l:  Doljancey  v.  Blizzanl.  7  Hun,  66;  Darr  r.  DansvllleO&s  Light  Go.« 
16  id.  274  ;  Wfel  v.  Stewart,  19  id.  272;  see  Miller  v.  Church,  5  id.  342. 

§  1663.  Application  of  this  article. —  This  article 
does  not  affect  an  action,  wherein  the  complaint  demanda 
judgment  for  a  sum  of  money  only. 

New. 

ARTICLE  EIGHTH. 

OTHER  ACTIONS  RELATING  TO  REAL  FROPBRTT. 

6ec.  1664.  Certain  persons  holding;  over  deemed  treaptMen.     Action 
against  them. 
:  166.^.  Reversioner,  etc.,  may  maintain  action. 
.  1666.  Joint  tenant,  etc.,  may  maintain  action  against  his  co-tenant. 

1667.  Action  for  cutting,  etc.,  trees. 

1668.  Id.;  when  treble  damages  may  be  recovered. 

1669.  Treble  damages  for  forcible  entry  or  detainer. 


§  1664.  Certain  persons  holding  over  deemed 
passers.  Action  against  them.— A  person  in  posses- 
sion of  real  property,  as  guardian  or  trustee  for  an  in- 
fant, or  havinj?  an  estate  determinable  upon  one  or  more 
lives,  who  holds  over  and  continues  in  possession,  after 
the  determination  of  his  trust  or  particular  estate,  with- 
out the  express  consent  of  the  person  then  immediately 
entitled,  is  a  trespasser.  An  action  may  be  maintidned 
against  him,  or  nis  executor  or  administrator,  by  the 
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person  bo  entitled,  or  his  executor  or  administrator,  to 

recover  the  full  value  of  the  profits,  received  duriog 

the  wrongful  occupation. 

1  R.  S.  749,  1 7  (I  £dm.  700) :  see  livlngston  v.  Tanner.  14  N.  Y.  61 ; 
Torrey  v.  Tbrrey,  id.  430. 

g  1666.  Reiversioner,  etc.,  may  maintain  action. — 
A  person,  seized  of  an  estate  in  remainder  or  reversion, 
ma  J  maintain  an  action  founded  upon  an  injury  done 
to  the  iuheritance,  notwithstanding  any  intervening  es- 
tate for  life  or  for  years. 

Id..  IS;  VaaDenaen  v.  Younff,  29  N.  Y.  9;  see,  «l«o,  Robinson  v. 
Vth'-eU'T,  2.*)  td.  232 :  Van  Dcusiea  v.  Young,  29  Barb.  15 ;  Livingston  v. 
Ba>*wood,  llJohus.  429. 

§  1666.  Joint  tenant,  etc.,  may  maint,ain  action 
against  his  co-tenant. — A  joint  tenant  or  a  tenant  in 
common  of  real  property,  or  his  executor  or  adminis- 
trator, may  maintain  an  action  to  recover  his  just  pro- 
portion against  his  co-tenant,  who  has  received  more 
than  his  own  just  proportion,  or  against  his  executor 
or  administrator. 

Bnbctitated  for  M.,  39;  Wilcox  r.  WHcox  48  Barb.  327 ;  Brlnckerhoff 
«.  Wemple,  1  Wend.  47<i;  El  well  v.  Burnaidc,  4t  Barb.  447  ;  Joslyn  v.  Jos- 
lyn.  9  llun,  388;  Wolver  v.  Knapp.  18  Barb.  26A;  Dresser «.  Preseer, 
40id.  303. 

§  1667.  Action  for  cutting,  etc.,  trees. — If  any  per- 
son cuts  down  and  carries  off  any  wood,  underwood, 
tree,  or  timber,  or  girdles  or  otherwise  despoils  a  tree  on 
the  land  of  another,  without  the  owner's  leave ;  or  on  the 
common,  or  other  land,  of  a  city,  village,  or  town,  without 
having  right  or  privilege  in  those  lands,  or  license  from 
the  proper  officer  ;  an  action  may  be  maintained  against 
him,  by  the  owner,  or  the  city,  village,  or  town,  as  the 
case  may  be. 

3  B.  8.  938.  {  1  (2  Bdm.  349).  amended ;  Tan  Deusen  v.  Yonnff,  29  N. 
T.  9:  Robinson  v.  Ktme.  70  td.  147;  SUnton  v.  Pritchard,  4  Hun,  266; 
Mewcomb  v.  Butterfleld.  8  Jotan^.  342;  Livingston  v.  Platncr,  1  Cow. 
173;  fleeSchennerbomv.BuelU  4Denlo,  422. 

§  1668.  Id.  I  when  treble  damages  mav  be  recov- 
arecL— In  an  action  brought  as  prescribed  in  the  last 
section,  the  plaintiff  may  state  in  his  complaint  the 
amonni  of  his  damages,  and  demand  ludgment  for 
treble  the  sum,  so  stated.  Thereupon,  if  the  inquisition, 
or,  where  iasues  of  fact  are  tried,  the  verdict,  report  or 
dedBion,  awards  him  any  damages,  he  is  entitled  to 
Judgment  for  treble  the  sum  so  awarded,  except  that 
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in  either  of  the  following  oases.  Judgment  mast  be  ren- 
dered for  sinffle  dftmages  only: 

1.  Where  the  verdict,  report,  or  dedsion  finds  af- 
firmatively tluit  the  injury,  for  which  the  action  was 
brought,  was  casual  and  involuntary  ;  or  that  the  de- 
fendant, when  he  committed  the  injury,  had  probable 
cause  to  believe  that  the  land  was  his  own. 

2.  Where  the  defendant  has  pleaded,  and  the  verdict, 
report,  or  decision  finds  affirmatively,  that  the  Injary, 
for  which  the  action  was  brought,  was  committed  by 
taking  timber,  for  the  purpose  of  making  or  repair- 
ing a  public  road,  or  a  public  bridge ,  or  by  taking  any 
wood,  underwood,  or  tree,  for  a  like  purpose,  by  author- 
ity of  a  commissioner  or  overseer  of  highways. 

Id.,  H  2  and  3,  and  part  of  { I ;  Newcomb  v.  Butterfleld,  8  Johna.  264  ( 
Kingv.  Ilavena,  25  Wend.  420;  aee  Van  Deaaen  r.  Yonng,  29  N.  T.  9| 
Puboia  V.  Beaver,  25  iiU  123;  Sprague  v.  Irwtn«  27  How.  51;  Mooenv. 
Allen,  2  Wend.  241. 

g  1669.  Treble  damages  for  Ibroible  entry  or  de- 
tainer.—If  a  person  is  disseized,  ejected,  or  put  out  ol 
real  property,  in  a  forcible  manner :  or  after  he  has  been 
put  out,  is  held  and  kept  out,  by  force,  or  by  putting 
him  in  fear  of  personal  violence,  he  is  entitled  to  recover 
treble  damages,  in  an  action  therefor  against  the  wrong- 
doer. 

Id.,  1 4, amended;  WlDard  v. Warren,  17  Weud..257;  BU«  v.  Jotanaoo. 
73N.Y.i2B;  11134,  ante. 

ARTICLE  NINTH. 

FBOYISIOITB  APPLICABLE    TO    TWO  OR   XOBB    OV    THB 

ACTIONS    SPBCIFIBD  IN    THIS  TITLB. 

8lO.  1A70.  Notloo  of  pendency  of  action  by^lalnttlT. 

1671.  Kfl^ct  of  notice. 

1672.  Notice  to  be  recorded  and  Indexed. 

1673.  Notice  of  pendency  of  action  by  defendant. 
1874.  When  notice  may  be  cancelled. 

1675.  Wben  and  how  court  may  compel  delimr  of  1 

real  property  to  purchaser. 

1676.  Upon  aale  of  real  property,  offlcer  to  pay  taxes,  etc.  ( 

1677.  Judgment  to  be  entered  m  Goantjr  where  leal  pranity  Is 

situated,  r--r— ir 

1678.  Sale :  notice  of;  how  conducted. 

1679.  Porchaaee  by  certain  officers  prohibited.    Peonttj. 


:.i 


1660.  Reversioner,  etc.,  may  brinjc  action  after  tenant*!  defkntt. 

1661.  Defendant.  Imw  prevented  from  committtag  watte,  etc 
1682.  When  order  for  sorvey  may  be  made. 
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810.  MS3.  Oootnts  ud  teiTlce  «r  onter. 
ItSM,  Authority  of  party  under  order. 


1665.  Llabitlty  of  purchaaer.  pendlns  an  action. 
lOM.  Inftnt  majT  oiaintalo.  etc.,  real  actloi    ' 
1687.  Joinder  or  real  actions  with  others. 


Inftnt  mur  maintain,  etc.,  real  action  In  bit  own  name. 

.  Joinder  of  real  actions  with  others. 

1088.  When  special  proceeding  to  recover  real  property  not  allowed. 

g  1670.  Notice  of  pendency  of  action  by  plaintiff.-^ 
In  an  action  brought  to  recover  a  j  advent  affectinr 
the  title  to,  or  the  possession,  use,  or  enjoyment  of,  r«al 
property,  the  plaintiff  may,  i^hen  he  files  his  complaint, 
or  at  any  time  afterwards  before  final  judgment,  file,  in 
the  clerk's  office  of  each  county  where  the  property  is 
0itnated,  a  notice  of  the  pendency  of  the  action,  stating 
the  names  of  the  parties,  and  the  object  of  the  action, 
and  containing  a  brief  description  of  the  property  in 
that  county,  affected  thereby.  Such  a  notice  may  be 
Hied  with  tne  complaint,  before  the  service  of  the  sum- 
mons ;  bnt  in  that  case,  personal  service  of  the  summons 
mnat  be  made  upon  a  defendant,  within  sixty  days  after 
fbe  filing,  or  else,  before  the  expiration  of  the  same  time, 
publication  of  the  summons  must  be  commenced,  or 
service  thereof  must  be  made  without  the  State,  pur- 
suant to  an  order  obtained  therefor,  as  prescribed  in 
chapter  fifth  of  this  act. 

See  Code  of  Procedure,  }  132:  Potter  v.  Rowland,  8  N.  T.  448 :  White  e. 
Coalter.  1  Hun,  3&7 :  Rule  63 ;  Sheriden  v.  Andrews,  49  N.  Y.  47« ;  Lament 
V.  Cheshire*  6  Lans.  234 :  Smith  v.  Smith,  20  Hun,  U5 ;  M  How.  Pr.  316 ; 
Brandon  v.  McCann,  1  Code  R.  d»;  Uall  v.  Nelson.  14  How.  32 :  Sicveo^ 
■on  V.  Va^'erweatber,  21  Id.  449;  Uarrington  v.  Blade,  22  Barb.  162. 

g  1671.  ZIffsct  of  notice. —  Where  a  notice  of  the 
pendency  of  an  action  may  be  filed,  as  prescribed  in 
the  last  sectiim,  the  pendency  of  the  action  is  construct- 
ive notice,  from  the  time  of  so  filing  the  notice  only,  to 
a  purchaser  or  incumbrancer  of  the  property  affected 
thereby^  from  or  against  a  defendant,  with  respect  to 
whom  the  notice  is  directed  to  be  indexed,  as  prescribed 
in  the  next  section.  A  person,  whose  conveyance  or 
incumbrance  is  subsequently  executed,  or  subsequently 
recorded,  is  bound  by  all  proceedings  taken  in  the  ac- 
tion, after  the  filing  of  the  notice,  to  the  same  extent 
am  if  he  was  a  party  to  the  action. 

CodeorProoednre,|132;  Becker  v.  Howard,  4  Ilnn.  S90;  Thompmn 
V.  Clark,  Id.  lM]n.  c,  •  N.  T.  Snp.  Ct.  (T.  M  CI  MO:  Rogers  v. 
Booner.  40  M.  Y.  879 ;  nee  Falter  v,  Scrlbner,  76  id.  190 ;  Lamoot  v.  Ches- 
lilre,r  )id.aO;  Weeks  v.  Tomes,  1ft  Han,  849:  Pnllerv.  Scrlbner,  id.  130; 
FsitiT  «.  Rowland.  8  N.  Y.  448;  Yaaderheyden  v.  6anr.88How.  867 1 
HaD  V.  Nalfion.  14  id.  32;  8t«yeneon«v.  Fayerweatber.  21  Id.  479;  Chap- 
man 9.  West,  17  M.  T.  125.  ^         T 
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§  1672.  Notice  to  be  recorded  and  indexed. —  Elach 

county  clerk,  with  whom  such  a  notice  Is  filed,  must 
immediately  record  it,  in  a  boolc  kept  in  liis  office  for 
that  purpose,  and  index  it  to  the  name  of  each  defend- 
ant, specified  in  a  direction,  appended  at  the  foot  of  the 
notice,  and  subscribed  by  the  attorney  for  the  plaintiff. 
The  expense  of  procuring  a  new  book,  when  necessary, 
must  be  paid  out  of  the  county  treasury,  as  other  county 
charges . 

L.  1V,4,  ch.  53,  U  1  and  2  (6  Edm.  231). 

^  1673.  Notice  of  pendency  of  action  by  defendant, 
—  Where  a  defendant  sets  up  in  his  answer  a  counter- 
claim, upon  which  he  demands  an  aifirmative  judgment 
affecting  the  title  to,  or  the  possession,  use,  or  enjoy- 
ment of,  real  property,  he  may,  at  the  time  of  filing  his 
answer,  or  at  any  time  afterwards  before  final  judgment, 
file  a  like  notice.  The  last  three  sections  apply  to  such 
a  notice.  For  the  purpose  of  such  an  application,  the 
defendant  filing  such  a  notice  is  regarded  as  a  plaintiff, 
and  the  plainti fi*  is  regarded  as  a  defendant. 

Code  of  Procedure,  1 132,  In  part. 

§1674.  When  notice  may  be  cancelled. —  After  the 
action  is  settled,  discontinued,  or  abated,  or  final  judg- 
ment is  rendered  therein  against  the  party  filing  the 
notice,  and  the  time  to  appeal  therefrom  has  expired,  or 
If  a  plaintiff  filing  the  notice  unreasonably  neglects  to 
proceed  in  the  action,  the  court  may,  in  Its  discretion, 
upon  the  application  of  any  person  aggrieved,  and  upon 
such  notice  as  may  be  directed  or  approved  by  it,  direct 
that  a  notice  of  the  pendency  of  an  action,  filed  as  pre- 
scribed in  the  last  four  sections,  be  cancelled  of  record 
by  a  particular  clerk,  or  by  all  the  clerks,  with  whom  it 
is  filed  and  recorded.  The  cancellation  must  be  made 
by  a  note  to  that  effect,  on  the  margin  of  the  record, 
referring  to  the  order.  Unless  the  order  is  entered  in 
the  same  clerk's  office,  a  certified  copy  thereof  must  be 
filed  therein,  before  the  notice  is  cancelled. 

Id.;  last  sentence:  see  Myrlck  r.  Selden,  36  Barb.  15;  see  H711  and 
822,  ante. 

§  1675.  When  and  how  court  may  compel  deliT«ry 
of  possession  of  real  property  to  purchaser. —  Where 
a  Judgment^  in  an  action  specified  in  this^title,^ allots  to 
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aoj  person  a  distinct  parcel  of  real  property,  or  contains 
a  direction  for  the  sale  of  real  property,  or  confirms 
such  an  allotment  or  sale,  it  may  also,  except  in  a  case 
where  it  is  expressly  prescribed  in  this  act  tliat  the 
judgment  may  be  enforced  by  execution,  direct  the  de- 
livery of  the  possession  of  the  property  to  the  person 
entitled  thereto.  If  a  party,  or  his  representative  or 
successor,  who  is  bound  by  the  judgment,  withholds 
possession  from  the  person  thus  declared  to  be  entitled 
thereto,  the  court,  besides  punishing  the  disobedience  as 
a  contempt,  may,  in  its  discretion,  by  oWer,  require  the 
sherifif  to  put  that  person  into  possession.  Such  an  order 
must  be  executed,  as  if  it  was  an  execution  for  the  de* 
livery  of  the  possession  of  the  property. 
2  R.&  191,  part  of  <  1^  (2  £«lni.  199) ;  Frelinghuysea  v.  Golden,  4  Paige, 

§  1676.  Upon  sale  of  real  property,  officer  to  pay 
taacea,  etc. —  Where  a  judgment  rendered  in  an  action 
for  partition,  for  dower,  or  to  foreclose  a  mortgage  upon 
real  property,  directs  a  sale  of  the  real  property,  the  offi- 
cer making  the  sale  must,  out  of  the  proceeas,  unless 
tlie  judgment  otherwise  directs,  pay  all  taxes,  assess- 
ments, and  water  rates,  which  are  liens  upon  the  prop- 
erty sold,  and  redeem  the  property  sold  from  any  sales 
for  unpaid  taxes,  assessments,  or  water  rates,  which 
have  not  apparently  become  absolute.  The  sums, 
necessary  to  make  those  payments  and  redemptions, 
are  deemed  expenses  of  the  sale,  within  the  meaning 
of  that  expression,  as  used  in  any  provision  of  article 
second^  third  or  fourth  qf  this  title. 

Ti.  1«T0.  ch.  717,  f  2,  modlfled  and  amended ;  Cornell  v.  WoodrnfT,  77  N. 
T.  »3:  Easton  v.  Pickersfilil.  55  id.  310:  Catlln  v.  Qrissler,  57  id.  364 ;  see. 
also.  Williams  v.  Townaend,  3L  id.  414 ;  Poughkeepaie  Savings  Bank  v. 
Winn,  M  Uow.  Pr.  368. 

g  1677.  Judgment  to  be  entered  in  comity  where 
real  property  is  situated. —  Where  real  property,  sold 
by  virtue  of  a  judgment,  rendered  in  an  action  speci- 
fied in  the  last  section,  is  situated  in  a  count v,  other 
than  that  in  which  the  judgment  is  entered,  the  judg- 
ment must  be  also  entered  in  the  office  of  the  clerk  of 
the  county  wherein  the  property  is  situated,  before  the 
purchaser  can  be  required  to  pay  the  purchase-money, 
or  to  accept  a  deed.  The  clerk  of  the  latter  county 
must  enter  it  in  the  judgment-book  kept  by  him,  upon 
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filing  with  him.  a  notice  tbereof,  certified  bj  the  cleik 
with  whom  it  is  entered. 
Mew.  See II9S2 and  M5,  ante. 

§  1678.  Sale ;  notice  of)  how  conducted. —  A  sale, 
made  in  pursuance  of  any  provision  of  this  title,  must 
be  at  public  auction  to  the  highest  bidder.  Notice  of 
such  a  sale  must  be  given  by  the  officer  making  it,  as  pre- 
scribed in  section  1484  of  this  act,  for  the  sale  by  a 
sheriff  of  real  property,  by  virtue  of  an  execution,  un- 
less  the  propert;^  is  situated  wholly  or  partly  in  a  city 
in  which  a  daily  newspaper  is  published ;  and  in  that 
case  by  publishing  notice  of  the  sale  at  least  twice  in 
each  week  for  the  three  successive  weeks  immediatelv 
preceding  the  sale,  in  one,  or,  in  the  city  of  New- York 
or  the  city  of  Brooklyn,  in  two  of  such  papers.  Notice 
of  a  postponement  of  the  sale  must  be  published  in 
the  paper  or  papers  wherein  the  notice  of  sale  was 
published.  The  terms  of  the  sale  must  be  made 
known  at  the  time  of  sale  ;  and,  if  the  property,  or  any 
part  thereof,  is  to  be  sold  subject  to  a  right  of  dower, 
charge,  or  lieu,  that  fact  must  be  declared  at  the  time 
of  sale.  If  the  property  consists  of  two  or  more  dis- 
tinct buildings,  farms,  or  lots,  they  must  be  sold  sepa- 
rately  ,  except  that  where  two  or  more  buildings  are  sit- 
uated on  the  same  city  lot,  and  access  to  one  is  obtained 
through  the  other,  they  may  be  sold  t4)gether. 

2  R.  S.  32«.  H  5«  and  57  (2  Etlm.  136),  amended  ;  Chamberlain  «.  Dompsef , 
18  Abb.  42;  s.  c.  22  How.  356:  Lyon  r.  Lyon,  67  N-Tf.  230;  Steams  r. 
Welsh,  7  Ilun,  676  ;  Selkirk  v.  Ascouxh,  16  Alb.  L.  J.  lAI ;  Lane  v.  Con- 
ger, 10  Hun.  1;  Rllsworthr.  Lockwood,9ld.  648:  Vandercook  r.  Coboes 
SavlnKH  Inst.,  fi  id.  641 ;  Schmalholt  v.  Polhans.  49  How.  Pr.  fl» ;  Bllsworth 
V.  Lockwood.  42  N.  Y.  89;  see  Wells  v.  Wells,  47  Barb.  416;  National 
Fire  Ins.  Co.  r.  Loomis,  11  Paige.  431. 

§  1679.  Purohases  by  certain  officers  prohibited. 
Penalty. —  A  commissioner,  or  other  officer,  making  a 
sale,  as  prescribed  in  this  title,  or  a  guardian  of  an  in- 
fant party  to  the  action,  shall  not,  nor  shall  any  person, 
for  his  benefit,  directly  or  indirectly,  purchase,  or  be  in- 
terested in  the  purchase  of,  any  of  the  property  sold ; 
except  that  a  guardian  may,  where  he  is  lawfully  author- 
ized  so  to  do,  purchase  for  the  benefit  or  in  belialf  of  hia 
ward.  The  violation  of  this  section  is  a  misdemeanor , 
and  a  purchase,  made  contrary  to  this  section,  is  void. 

Id.,  196:  Valentine  r.  Belden,  20  Hun,  537:  see  Boerman  v.  Schenck, 
41  ^^  Y.  182;  Fordv.  Halaey,  astd.  3S;  TerwlHlff«rv.  Brown,  44  Id.  SS7. 
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§  1680.  lUranioimr,  •tc,  may  bring  action  after 
tenant's  deiaiilt* — Where  a  tenant  for  life,  or  for  a  term 
of  jTpars,  Buffers  judgment  to  be  taken  against  liim,  by 
consent  or  by  default,  in  an  action  of  ejectment,  or  an 
action  for  dower,  the  heir  or  person  owning  the  rever- 
sion or  remainder,  may,  after  the  determination  of  the 
particular  estate,  maintain  an  action  of  ejectment  to  re- 
cover the  property. 

2R.  S.  339,12  (2  Bdm.  3S0), amemlerl :  see  il68«,  post;  see  Robinson 
r.  Klme,  TON.  Y.  M7.  .  ^    . 

^  1681.  Defendant,  how  prevented  from  committing 
waste,  etc  —  If,  durine  the  pendency  of  an  action 
specified  in  this  title,  the  defendant  commits  waste 
upon,  or  does  any  other  damage  to,  the  property  in  con- 
troversy, the  court,  or  a  judge  thereof,  may,  upon  the 
application  of  the  plaintiff,  and  due  proof  of  the  facts 
by  affidavit,  grant,  without  notice  or  security,  an  order, 
restraining  him  from  tho  commission  of  any  further 
waste  upon  or  damage  to  the  property.  Disobedience 
to  such  an  order  may  be  punished  as  a  contempt  of  the 
court.  This  section  does  not  affect  the  plaintiff's  right 
^o  a  permanent  or  a  temporary  injunction  in  such  an 
action. 

9R.  S.  338. 13 14 and  19(2  Edin.  m) :  People  v.  Alberty.  U  Wend.  160; 
Bash  V.  Phillips.  3  Id.  428:  Denning  v.  Corwln,  i  id.  »«;  Towns<^nd  r. 
Tanner. 3  How.  Pr.  384  :  Martin  v.  Odell.  1  Id.  108;  Anonymous.  7  Wend. 
521:  Johoaoo  t>.  White,  II  Barb.  194:  Rogen  v.  RoKers.  id.  flfiA:  West 
Point  IroD  Co.  v.  Reymert,  45  N.  Y.  703;  Spear  r.  Culler.  5  Barb.  586; 
People  «.  DavtsoD,'4  id.  112;  Storm  v.  Mann,  4  Johns.  Ch.  21. 

^  1682.  When  ordier  for  survey  may  be  made.  —  If 
the  court,  in  which  an  action  relating  to  real  property 
is  pendincf,  is  satisfied  that  a  survey  of  any  of  the  prop- 
erty, in  the  possession  of  either  party,  or  of  a  boundary 
line  between  the  parties^  or  between  the  property  of 
either  of  them,  and  of  another  person,  is  necessary  or 
expedient,  to  enable  either  party  to  prepare  a  pleading, 
or  prepare  for  trial,  or  for  any  other  proceedinfif  in  the 
action,  it  may,  upon  the  application  of  either  party, 
upon  notice  to  the  party  in  possession,  make  an  order, 
granting  to  the  applicant  leave  to  enter  upon  that 
party's  property,  to  make  such  a  survey. 

2  R.  8.  341,  { 13  (2  Gdm.  352),  amended. 

%  1683.  Oontents  and  servieo  of  order.  —An  order, 

Digitized  by  VjOOQIC 


§§  1684-1687.    REAL  PROPERTY.  64 

made  as  prescribed  ia  the  last  seetion,  mast  specify,  hj 
a  description  as  definite  as  may  be,  the  property  or 
boundary  line  to  be  sarvejed,  and  the  real  property  of 
the  adverse  party,  upon  which  it  is  necessary  to  enter 
for  that  purpose.  A  copy  thereof  must  be  served  on 
the  owner  or  occupant  of  that  property,  before  entry 
thereupon. 
Id. ,  i  H,  amended. 

§  1684.  Authority  of  party  under  order. — After  serv. 
ing  a  copy  of  the  order,  as  prescribed  in  the  last  section, 
the  party  obtaining  it,  his  necessary  surveyors,  servants, 
and  agents,  may  enter,  for  the  purpose  of  making  the 
survey,  upon  the  real  property  described  in  the  order, 
and  may  there  make  the  survey ;  but  each  person  so 
entering  is  responsibfe  for  any  unnecessary  injury  done 
by  him ;  and  the  party  procuring  the  order  is  responsi- 
ble for  such  an  injury,  done  by  any  person  so  entering. 
Id..  {15,  aiueDded. 

§  1686.  Liability  of  purchaser,  pending  an  action. 
—  If  the  defendant,  in  an  action  of  ejectment  or  an  ac- 
tion for  dower,  aliens  tlie  real  property  in  question, 
after  the  filing  of  a  notice,  as  specified  in  Hection  1670 
of  this  act,  and  an  execution  aeainst  him  for  the  plaint- 
iff's damages  is  returned  wholly  or  partly  unsatisfied, 
an  action  mav  be  maintained  by  the  plaintiff  against 
any  person  who  has  been  in  possession  of  the  property, 
under  the  defendant's  conveyance,  to  recover  the  unsat- 
isfied portion  of  the  damages,  for  a  time  not  exceeding 
tliat,  during  which  he  possessed  the  property. 

Id.,  {19;  see  {1870,  ante. 

%  1686.  Infant  may  maintain,  etc,  real  action  in  his 
own  name. —  Any  action  specined  in  this  title  may  be 
maintained  by  or  against  an  infant  in  his  own  name ; 
and  article  fourth  of  title  second  of  chapter  fifth  of  this 
act  applies  to  such  an  action,  except  as  otherwise  pre- 
scribed in  sections  1585  and  1586  of  this  act. 

New.  See  Beaton  v.  Davis,  1  N.  Y.  Sup.  Ct.  (T.  *  G.)  VI :  Cag8«r  v. 
Lansiofc  64  N.  Y.  417 ;  and  Porter  v.  BHeler,  17  Barb.  149. 

g  1687.  Joinder  of  real  actions  with  others. —  Noth- 
ing contained  in  this  title  is  to  be  construed,  as  to  pre* 
▼ent  the  plaintiff  iiom  uniting  in  the  same  complaint 
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two  or  more  causes  of  action,  in  any^  case  specified  in 
section  484  of  this  act. 
See  {484,  ante. 

§  1688.  When  special  proceeding  to  recover  real 
property  not  allowed.  —  A  special  proceeding  to  re- 
cover real  property  cannot  be  taken,  except  in  a  case 
specially  prescribed  by  law. 

See  2  B.  S.  342,  i  24  (2  Edtu.  3S4) ;  Ellicott  v.  Hosier,  7  N.  Y.  209. 


TITLE  11. 
Actions  relating  to  chaiteU, 

Abticui  1.  Action  to  recover  a  chattel. 

2.  Action  to  foreclose  a  lien  upon  a  chattel. 

ARTICLE  FIRST. 

ACTION  TO  RECOVER  A  CHATTEL. 

Sec.  1689.  Joinder  of  net  ioTi  with  others, 
lesw.  When  it  c;irni«»t  t>e  raa!nt«ine<l. 

1691.  Id.;  after  I  IK  Itni  If  nt  against  the  plaintKT. 

1692.  Id.:  by  an  as^^iunee. 

1693.  JiiH-idiction,  ftc  .  when  a  replevin  precedes  summons. 

1694.  Plaintiff  may  n>f  I  aire  sheriff   to  replevy. 

1695.  Aftldavlt  tlicrei  1',  before  conmiencement  of  action. 

1696.  Id,;  after  coniiii' ncenient  of  action. 

1697.  Id. ;  where  sr\  «.!al  chattels  are  to  be  renlevie-J. 
IGW.  Provision  wher>>  a  part  only  is  repleviou. 

1699.  PltiintifTif  uml^'it  iklnfr  for  replevin. 

1700.  How  chattel  to  le  replevied. 

1701.  Id. :  hou-  f;ik*Mi  from  a  building,  etc. 

1702.  R*  f>!.vi-«l  ( liiti.  I:  how  kept,  etc. 

1703.  Wh«  I)  I {«{(!)' Ian t  may  except  to  sureties;  proceedings  there- 

upon. 
1701.  When  defendant  may  reclaim  chattel;  proceedings  thereupon. 

1705.  Sureties ;  when  and  how  to  Justify. 

1706.  When  and  to  whom  sheriff  must  deliver  chattel 

1707.  Penally  for  wronR  dellverv  by  sheriff 
17QB.  Undertaking:  to  whom  delivered. 

1709.  Claim  of  title  by  thini  person ;  procee^lings  thereupon. 

1710.  Action  against  sheriff  upon  such  claim. 

1711.  Indemnity  to  sheriff  against  such  action. 

1712.  When  agent,  etc. ,  may  make  affidavit  for  replevin  or  return. 

1713.  Second  and  subsequent  replevin:  proceedings  thereupon. 

1714.  Replevin,  where  order  of  arrest  has  been  granted. 

1715.  Return,  etc. .  by  sheriff. 

1716.  Id.:  how  compelled.  ..    ^ 

1717.  Replevin  papers  to  be  made  part  of  Judgment-roll,  etc 
171S.  Action  not>JBrected  by  fotlure  to  replevy. 
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6kc.  1719.  When  and  how  plaintiflT  may  abandon  bis  cUtim  u  to  part. 

172(1.  Tit]e :  how  aUted  in  pleading. 

1721.  Taking,  etc.:  how  stated  in  complaint. 

1722.  Damages,  when  chattel  Injured,  etc.,  by  defendant, 

1723.  Answer  or  title  in  third  person. 

1724.  Answer  that  property  was  distrained  doing  damage. 
172.').  Defendant  may  demand  Judgment  for  return. 

1726.  Verdict,  etc.,  what  to  sute. 

1727.  Substitute  in  certain  cases  for  flnding  as  to  value. 

172!*.  Verdict,  etc.,  for  part  of  several  chattels ;  Judgment  there- 
upon. 

1729.  Damages  how  ascertained  on  default. 

1730.  Final  ludgnient :  docketing  the  same. 

1731.  Kxecuilon  ;  contents  thereof. 

1732.  Id. ;  sheriffs  power  to  take  chattel. 

17:U.  Action  on  undertaking ;  when  maintainable. 

1731.  SIierifTs  return  eviiUMice  therein. 

1735.  Injury,  etc.,  no  defence. 

1736.  Abatement  and  revival  of  action. 

§  1689.  Joinder  of  action  with  others. — Nothing  in 
this  title  is  to  be  so  construed,  as  to  prevent  tbe  plaint- 
iff from  uniting,  in  the  same  complaint,  two  or  more 
causes  of  action,  in  any  crse  specified  in  section  484 
of  this  act. 

See  J  1687.  ante. 

^  1690.  When  it  cannot  be  maintained. — An  action 
to  recover  a  chattel  cannot  be  maintained,  in  either  of 
the  following  cases  : 

1.  Where  the  chattel  wa.s  taken  by  virtue  of  a  war- 
rant, against  the  plaintiff,  for  the  collection  of  a  tax, 
assessment,  or  fine,  issued  in  pursuance  of  a  statute  of 
the  State,  or  of  the  United  States ;  unless  the  taking 
was,  or  the  detention,  is  unlawful,  as  specified  in  section 
1695  of  this  act. 

2.  Where  it  was  seized  by  virtue  of  an  execution,  or 
a  warrant  of  attachment,  against  the  property  of  the 
plaintiff ;  unless  it  was  legally  exempt  from  such  seizure, 
or  is  unlawfully  detained,  as  specified  in  section  1695 
of  this  act. 

3.  Wliere  it  was  seized  by  virtue  of  an  execution,  or 
a  warrant  of  attachment,  against  the  property  of  a  per- 
son other  than  the  plaintiff ;  and,  at  the  time  of  the 
seizure,  the  plaintiff  had  not  the  right  to  reduce  it  into 
Ills  possession. 

2  R.  S.  fi22,  S3  A  and  »  (2  R.  S.  54A),  amended -Neal  v.  O'Brien.  7  Ilnn, 
371:  Iludler  r.  Golden.  36  N.  Y  446;  Judd  r.  Fox,9  0ow.2ft9:  Howland 
V.  Howland.  20  Hun.  472:  Troy  and  Lansin^burgh  H.  R.  R.  Co.  ».  Kane, 
72  N.  Y.  614  :  Alvord  r.  Haynes,  13  Hun,  26:  Black  River  Ins.  Co  p.  The 
K.Y.  State  L.  A  T.  Co.,  73  N.  Y.  282:  Barnett  v.  Selling,  70  Id.  4«2; 
Stockwell  V.  Veetch,  38  Barb.  6S0;  O'Reilly  r.  Good,  42  Barb.  921 ;  Sager 
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«.  Bbiin,  44  N.  Y.  445;  Edgerton  v.  Ro«s,  ft  Abb.  189;  Tlant  v.  Mootry.  10 
How.  478:  see  Wilkes  v.  Ma>'or  of  N.  Y.,21  Alb.  L.  J.  32,  Ct.  App., 
Dec.  9, 1879. 

^  1691.  Id. ;  after  Judgment  against  the  plaintiff. — 

Where  a  chattel  is  replevied,  in  an  action  to  recover  the 

earne,  anda  final  judgment  awarding  the   possession 

thereof  to   the    defendant   is  rendered,  a  subsequent 

action  to  recover  the  same  chattel  cannot  be  maintained 

by  the  plaintiff,  for  the  same  cause  of  action.     But  the 

judgment  does  not  affect  his  right  to  maintain  an  action 

to  recover  damas^es,  for  taking  or  detaining  the  same  or 

any  other  chattel,  unless  it  was  rendered  against   him 

upon  the  merits. 

T(l.  |A2;  Whilcombv.  Ilofmuin,  4  IIun,Sl');  Cochran  v.  GottwalU.  9  J. 
A  Sp.  317. 

§  1692.  Id. }  by  an  assignee. — An  action  to  recover  a 
chattel,  the  title  to  which  has  been  transferred  to  the 
plaintiff,  since  the  wrongful  takfng,  or  during  the  wrong- 
ful detention  thereof,  with  or  without  the  damages  sus- 
tained  by  the  taking,  withholding,  or  detention,  may  be 
maintained  in  any  case,  where,  except  for  the  transfer, 
such  an  action  might  be  maintained,  by  the  person  from 
or  through  whom  the  plaintiff  derives  title ;  but  not 
otherwise. 

New.  See  Vojrel  v.  Badcock,  1  Abb.  Pr.  17fi:  Nash  v.  Fre«lprlcks,  12 
J«I.  U7;  Sherman  o.  Elder,  1  IlUt.  17H;  Whiltaker  v.  Merrill,  »>  Barb.3S9. 

§  1693.  Jurisdiction,  etc.,  when  replevin  precedes 
sonunons. — Where  a  chattel  is  replevied  before  the 
service  of  the  summons,  as  prescribed  in  this  article,  tlie 
seizure  thereof  by  the  sheriff  is  regarded  as  equivalent 
to  the  granting  of  a  provisional  remedy,  lor  the  purpose 
of  giving  jurisdiction  to  the  court,  and  enabling  it  to 
control  the  subsequent  proceedings  in  the  action  ;  and 
as  equivalent  to  the  commencement  of  the  action,  for 
the  purpose  of  determining,  whether  the  plaintiff  is  en- 
titled  to  maintain  the  action,  or  the  defendant  is  liable 
thereto. 

New.    8ee{4ir>,  ante. 

§  1694.  Plaintifif  may  require  sheriff  to  replevy. — 
The  plaintiff  may,  when  the  summons  is  issued,  or  at 
any  time  afterwards,  and  before  the  service  of  a  copy  of 
the  defendant's  answer,or,  where  judgment  is  taken  by 
default  for  want  of  an  appearance  or  pleading,  before 
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the  entry  of  the  final  judgment,  caase  the  chattel » to 
recover  which  the  action  is  brought,  to  be  replevied  by 
the  sheriff  of  the  county  where  it  is  found.  For  that 
purpose,  he  must  deliver  to  the  Rheriflfan  affidavit  and 
a  written  undertaking,  as  prescribed  in  the  following 
sections  of  this  article,  with  a  written  requisition,  in- 
dorsed upon  or  annexed  to  the  affidavit,  and  subscribed 
by  his  attorney,  to  the  effect,  that  the  sheriff  is  required 
to  replevy  the  chattel  described  therein.  The  requisi- 
tion may  be  directed  to  the  sheriff  of  a  particular  county, 
or,  generally,  to  the  sheriff  of  any  county  where  the 
chattel  is  found.  It  is  deemed  the  mandate  of  the 
court. 

Code  Proc. ,  |l  2^6  anrl  209.  amemled  ami  consollflated.  As  to  natare  ol 
renuMlv  ancl  when  il  lies,  see  Ross  r.  Cassidy,  27  How.  416:  Knapp  v. 
Smith.  27  N.  Y.  ^277:  NichoUr.  Michael.  22  Id.  289:  Blllav.  Leraner,  4S 
Barb.  U9:  Brockway  v.  Burnap.  liiBarb.  3U9;  Scotleldv.  WhiLPlegge,49 
V.  Y.  2W;  Barnetlv.  Belling,  70  Id.  492. 

§  1696.  Affidavit  therefor,  before  commenoement  o£ 
action. — The  affidavit,  to  be  delivered  to  the  sheriff,  as 
prescribed  in  the  last  section,  must  particularly  describe 
tho  chattel  to  be  replevied  ;  and  must  contain  the  foU 
lowing  allegations : 

1.  That  the  plaintiff  is  the  owner  of  the  chattel,  or 
is  entitled  to  the  possession  thereof,  by  virtue  of  a  spe- 
cial property  therein  ;  the  facts  with  respect  to  which 
must  be  set  forth. 

2.  That  it  is  wrongfully  detained  by  the  defendant. 

3.  The  alleged  cause  of  the  detention  thereof ,  accord- 
ing to  the  best  knowledge,  information,  and  belief  of 
the  person  making  the  affidavit. 

4.  That  it  has  not  been  taken  by  virtae  of  a  warrant, 
against  the  plaintiff,  for  the  collection  of  a  tas,  assess- 
ment, or  fine,  issued  in  pursuance  of  a  statute  of  the 
State,  or  of  tlio  United  States ;  or,  if  i(  has  been  taken 
under  color  of  such  a  warrant,  either  that  the  taking 
was  unlawful,  by  reason  of  defects  in  the  process,  or 
other  causes  specified,  or  that  the  detention  is  unlawful, 
by  reason  of  facts  specified,  which  have  subsequently 
occurred . 

6.  That  it  has  not  been  seized  by  virtue  of  an  execu- 
tion or  warrant  of  attachment,  against  the  property  of 
the  plaintiff,  or  of  any  person  from  or  through  whom 
the  plaintiff  has  derived  title  to  the  chattel,  since  the 

Digitized  by  VjOOQIC 


69  CHATTELS.  §§  1696-1698. 

seizure  thereof;  or,  if  it  lias  been  bo  seized,  that  it  was 
exempt  from  the  seizure,  by  reason  of  facts  specified, 
or  that  its  detention  is  unlawful,  by  reason  of  facts  speci- 
fied which  have  subsequently  occurred. 
5.  Its  actual  value. 

See  Code  Proc.  1207;  0*R«i11y  v.  Good,  42  Barb.  521 :  Niagara  Elevating 
Co.  V.  McNamara.  2  Hun.  416:  People  v.  Albany  Com.  Pleas.  7  Wend. 
4i»:  Wright  r.  Briggs,  2  Hill.  77:  Stockwell  v.  Vellch,  38  Bnrb.  Mi)\  b. 
c  15  Abb.  Pr.  412:  Hudler  v.  Golden,  36  N.  Y.  446;  Roberts  v.  Wil lard, 
1  Coile  R.  100;  Burns  v.  Robbins,  id.  62:  Depew  v.  Leal,  2  Abb.  135; 
Hyde  r.  Patterson,  1  Id.  248:  WlsconMn  Ins.  Co.  Bankr.  Hobbs,  22 
How.  4V4  ;  Spalding  v.  Spalding,  3  Id.  997. 

§  1696.  Id.;  after  commencement  of  action. — But 
where  t?ie  affidavit  is  made  after  the  service  of  the  sum- 
mons, the  allegations,  required  to  be  inserted  therein  by 
subdivisions  first  and  second  of  the  last  section,  must  be 
to  the  effect,  that  the  plaintiff,  at  the  time  of  thH  com- 
mencement of  the  action,  was  the  owner  of  the  chattel, 
or  was  entitled  to  the  possession  thereof  by  virtue  of  a 
special  property  therein  ;  and  that  it  was  then  wrong- 
fully detained  by  the  defendant,  as  prescribed  in  those 
eubdi  visions. 

Kew.   Van  Nest«  v.  Conover,  and  cases  cited,  {  1G95,  ante. 

g  1697.  Id. ;  where  several  chattels  are  to  be  re- 
plevied.— Where  the  affidavit  describes  two  or  more 
cliattels  of  the  same  kind,  it  must  state  the  number 
thereof, and  where  it  describes  a  chattel  in  bulk,  it  must 
state  the  weight,  measurement,  or  other  quantity. 
Where  it  describes  two  or  more  chattels  to  be  replevied, 
it  may,  at  the  election  of  the  plaintiff,  state  the  aggre- 
gate value  of  all ;  or,  separately,  the  value  of  any  chat- 
tel or  of  any  class  of  chattels,  and  the  aggregate  value 
of  the  remainder,  if  any.  Where  it  states  separately  the 
value  of  one  or  more  chattels  or  classes  of  chattels,  the 
defendant  may  require,  as  prescribed  in  the  following 
provisions  of  this  article,  the  return  of  any  or  all  of  the 
chattels  or  classes  of  chattels,  the  value  of  which  is  thus 
stated,  or  of  the  portion  thereof  which  has  been  reple, 
vied.  If  he  procures  such  a  return,  the  remainder  must 
be  delivered  to  the  plaintiff,  except  as  is  otherwise 
prescribed  in  this  article. 

New  in  form :  explanatory  of!  169.5,  ante.  Also  annuls  the  rulo  of  law 
AS  laid  down  la  Lowrey  v.  Mansfield,  3  How.  Pr.  388. 

g  1698.  Frovisioii  where  a  part  only  is  replevied. 
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— ^The  sheriff  must  replevy  a  smaller  number  or  » 
smaller  quantity,  if  the  whole  of  the  chattel  or  chattels 
described  in  the  affidavit  cannot  be  found.  In  that  case, 
if  the  aggregate  value  only  is  stated  in  the  affidavit,  the 
value  of  the  entire  chattel  or  class  of  chattels,  as  so 
stated,  is  to  be  deemed  the  value  of  the  part  replevied, 
for  the  purposes  of  the  proceedings  to  procure  a  return 
thereof  to  the  defendant. 
New  ill  form.    See  Snow  v.  Roy,  22  Wend.  602. 

gl699.  PlaintifiTs  undertaking  for  replevin. — The 
undertaking  to  be  delivered  to  the  sheriff,  with  a  requi- 
sition  to  replevy  a  chattel,  must  be  executed  by  at  least 
two  sureties,  wlio  must  be  approved  by  the  sheriflT.  It 
must  be  to  the  effect,  that  tlie  sureties  are  bound  in  & 
specified  sum,  not  less  than  twice  the  value  of  the  chat- 
tel, as  stated  in  the  affidavit,  for  the  prosecution  of  the 
action  ;  for  the  return  of  the  chattel  to  the  defendant, 
if  possession  thereof  is  adjudged  to  him,  or  if  the  motion 
abates,  or  is  discontinued,  before  the  chattel  is  returned 
to  the  defendant ;  and  for  the  payment  to  the  defendant 
of  any  sum.  which  the  judgment  awards  to  him  against 
the  plaintiff. 

HofThcimer  v.  Campbell,  .'/9  N.  Y.2«);  HAgar  t>.  Clate.  10  Hnn.447; 
Wilson  P.  Wheeler.fi  IIow.  Pr.  49:  Harrison  r.  Wilkin.  69  N.  Y.  412; 
Smilh  V.  McFall.  IS  Weml.  fQ\ ;  Wilson  v.  Williams.  18  Wend.  Ml ;  MIIM- 
ken  V.  Selye.  r>  Hilt.  623 :  Letsou  v.  Dodge.  61  Barb.  125 ;  Nosaer  v.  Corwin, 
36  How.  tAi);  Potter r.  r/?wl3. 18  Wend.  .MO;  DeRegiiie  r.  Lewi.s  3  Rob. 
708;  Manley  r.  Patterson.  3  Code  R.  89:  Tibble«  r.  O'Conner.  W  Barb. 
fi3S;  Wisconsin  iMariue  k  Fire  Ins.  Co.  Bank  v.  Hobbs,  22  How.  494. 

g  1700.  How  chattel  to  be  replevied. — If  any  cliat. 
tel,  described  in  the  affidavit,  is  found  in  the  possession 
of  the  defendant,  or  of  his  agent,  the  sheriff,  to  whom 
an  affidavit,  requisition,  and  undertaking  are  delivered, 
as  prescribed  in  the  foregoing  sections  of  this  article, 
must  forthwith  replevy  it,  by  taking  it  Into  his  posses- 
sion. He  must  thereupon,  without  delay,  serve  on  the 
defendant  a  copy  of  the  affidavit,  requisition  and  under- 
taking, by  delivering  the  same  to  him  personally,  if  he 
can  be  found  within  the  county  ;  or.  if  he  cannot  be  so 
found,  to  his  agent,  if  any,  from  who»e  possession  the 
chattel  is  taken ;  or,  if  neither  can  be  found  within  the 
county,  by  leaving  the  copy  at  the  usual  place  of  abode 
of  either,  with  a  person  of  suitable  age  and  discretion. 

See  Code  Proc,  remainder  of  \  2fW,  amended ;  Bnllls  *.  Hontgomeiy*. 
90  N.  Y.  352 ;  Otis  v.  Williams,  7U  id.  2U8 ;  Kin«  v.  Oraer,  4  Duer,  431. 
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g  1701.  IcL;  how  taken  from  a  building,  etc.— If  any 
chattel,  described  in  the  affidavit,  is  secured  or  concealed 
in  a  building  or  inclosure,  the  sheriff  must  publicly 
demand  its  delivery.  If  it  is  not  delivered,  pursuant  to 
the  demand,  he  must  cause  the  building  or  mclosure  to 
be  broken  open,  and  must  take  the  chattel  into  his  pos- 
session. 

Cnde  Proc, }  211 ;  see,  also,  H  104,  liB  and  1694,  ante. 

§  1702.  Replevied  chattel;  how  kept,  etc.— A 
sheriff,  who  lias  replevied  a  chattel,  must  retain  it  in 
his  positession,  keeping  it  in  a  secure  place,  until  the 
person,  who  Is  entitled  to  the  possession  thereof,  is  as- 
certained, as  prescribed  in  this  article.  He  must  then 
deliver  it  to  that  person,  upon  request  and  payment  of 
his  lawful  fees,  and  necessary  expenses  for  taking  and 
keeping  it,  as  taiced  by  a  jud^e  of  tlie  court,  or  the 
county  judge  of  the  county  where  the  chattel  was  re- 
plevied, upon  such  a  notice  as  the  judge  deems 
proper. 

Code  Proc.,  {  215.  amemtol :  Moore  ».  Westervelt,  21  N.  Y.  103:  27  id. 
S34:  White  V.  Madison,  26  How.  4dl ;  8.  c.  26  N.  Y.  117;  Graham  v. 
Wells,  IS  How.  376;  Schuyler  v.  Hargous,  2S  id.  245;  s.  c,  3  Rob.  673. 

^  1703.  When  defendant  may  except  to  sureties  j 
proceedings  thereupon. — Within  three  days  after  the 
chattel  is  replevied,  and  a  copy  of  the  affidavit,  requisi- 
tion, and  undertaking  is  served,  the  defendant,  unless 
he  requires  a  return  of  the  chattel  replevied,  or  of  one 
or  more  of  them,  where  two  or  more  chattels  are  re- 
plevied, may  serve  upon  the  sheriff  a  notice,  that  he 
excepts  to  the  plaintiffs  sureties ;  otherwise  he  is  deemed 
to  have  waived  all  objections  to  them.  Where  the  de- 
fendant has  not  appeared,  the  notice  must  be  subscribed 
either  by  him,  or  by  his  agent  or  attorney.  The  person 
80  subscribing  the  notice  must  add  to  his  signature  his 
office  address,  as  prescribed  by  law,  with  respect  to  a 
notice  of  appearance.  Within  ten  days  after  service  of 
such  a  notice,  the  plaintiff's  attorney  must  serve  upon 
defendant's  attorney,  or,  if  the  defendant  has  not  ap- 
peared, upon  the  sheriff,  notice  of  the  justification  of  the 
sureties.  If  the  notice  of  justification  is  served  upon 
the  sheriff,  he  must  immediately  serve  it  upon  the  per- 
son, whose  name  is  subscribed  to  the  notice  of  excep:- 
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lion,  in  the  mode  prescribed  by  law,  for  service  of  a 

]>aper  upoa  an  attornej  in  an  action. 

Code  Proc,  1 210.  amended ;  Oraham  o.  Wells,  18  Ilovr.  376;  Burns  n. 
Bobbins,  1  Code  R.  62. 

§  1704.  When  defendant  may  reclaim  chattel;  pro- 
ceedingB  thereupon. — The  defendant,  if  he  does  not 
except  to  the  plaintiff's  sureties,  as  prescribed  in  the 
last  section,  may,  within  the  time  allowed  to  him  for 
such  an  exception,  serve  upon  the  sheriff,  a  notice  that 
he  requires  a  return  of  the  chattel  replevied.  With  the 
notice,  he  must  deliver  to  the  sheriff  the  following 
papers : 

1.  An  affidavit,  containing  an  allegation,  either  that 
the  defendant  is  the  owner  of  the  chattel,  or  that  he  is 
lawfully  entitled  to  the  possession  thereof,  by  virtue  of 
a  special  property  therein,  the  facts  with  respect  to 
which  must  be  set  forth. 

2.  An  undertaking,  executed  by  at  least  two  sureties, 
to  the  effect  that  they  are  bound,  in  a  specified  cam,  not 
less  than  twice  the  value  of  the  chattel,  as  stated  in  the 
affidavit  of  the  plaintiff,  for  the  delivery  thereof  to  the 
plaintiff,  if  delivery  thereof  is  adjudged,  or  if  the  action 
abates  in  consequence  of  the  defendant's  death  ;  and  for 
the  payment  to  him  of  any  sum,  which  the  judgment 
awards  against  the  defendant. 

Within  three  days  after  serving  a  notloe,  requiring  a 
return  of  the  chattel,  as  prescribed  in  this  section,  we 
defendant  must  serve  upon  the  plaintiff's  attorney, 
notice  of  the  justification  of  the  sureties  to  the  under* 
taking. 

Code  Proc,  9211.  amended  :  McCann  v.  Thompson,  13  How.  Pr.  880* 
Graham  v.  Wells,  18  How.  376;  IMosay  v.  Morean.  74  N.Y.  211 ;  SUck  ». 
Heath,  i  E.  D.  Smith.  95;  Black  v.  Foster.  2S  Barb.  387 ;  Grant «.  Booth, 
21  How.  3!A ;  Decker  v.  JudUon,  16  N.  Y.  439. 

§  1706.  Sureties ;   when  and  how  to  justify. — The 

justification  of  sureties,  as  prescribed  in  either  of  the  laat 
two  sections,  must  take  place,  either  in  the  county  where 
the  chattel  was  replevied,  or  in  the  county  where  one  of 
the  sureties  resides.  The  provisions,  regulating  the  jas- 
tification  of  bail,  contained  in  article  third  of  title  fint 
of  chapter  seventh  of  this  act,  govern,  except  as  other- 
wise expressly  prescribed  in  this  article,  with  respect 
to  the  notice  of  justification  of  the  sureties;  the  officer 
before  whom  they  must  justify ;  the  substitution  of 
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new  Bureties  or  a  new  undertaking ;  the  examination 
and  qualificatioDs  of  the  sureties  ;  and  the  allowance 
of  the  undertaking.  But  after  the  allowance,  the  un- 
dertaking and  examination  must  be  delivered  to  the 
sheriff. 

Code  Proc..  1213.  with  parU  of  H  210  and  212 ;  HolTheimer  v.  Caiupbell, 
59  N.  Y.  157 ;  CuUen  v.  Miller.  S  Abb.  N.  C  282 ;  McKeniio  v.  Smith.  27 
How.  20 ;  Gallarati  v.  Oraer.  27  N.  Y.  324 ;  Graham  v.  Wells,  18  How.  Pr. 
376. 

^  1706.  When  and  to  whom  sheriff  must  deliver 
chattel. — If  the  defendant  neither  excepts  to  the  plaint- 
iff's sureties,  nor  requires  the  return  of  the  chattel, 
within  the  time  prescribed  for  that  purpose  ;  or  if  he 
makes  default  in  serving  notice  of  the  justiHcation  of 
his  sureties,  or  in  procuring  the  allowance  of  his  under- 
taking ;  or  if  the  plaintiff,  after  the  defendant  has  ex- 
cepted  to  his  sureties,  duly  procures  the  allowance  of 
his  undertaking ;  the  sheriff  must,  except  in  the  case 
specified  in  section  1709  of  this  act,  immediately  deliver 
tne  chattel  to  the  plaintiff.  If  the  plaintiff,  after  the 
defendant  has  excepted  to  his  sureties,  makes  default 
in  serving  notice  of  justification,  or  in  procuring  the 
allowance  of  his  undertaking  ;  or  if  the  defendant,  after 
he  has  required  the  return  of  the  chattel,  duly  procures 
the  allowance  of  his  undertaking  ;  the  slieriff  must  im- 
mediately deliver  the  chattel  to  the  defendant.  When 
the  chattel  is  delivered  by  the  sheriff  to  either  party,  ^§ 
prescriijed  in  this  section,  the  sheriff  ceases  to  be  respon- 
sible for  the  sufficiency  of  the  sureties  of  either  party  ; 
until  then,  he  is  responsible  for  the  sufficiency  of  the 
sureties  of  the  plaintiff  or  of  the  defendant,  as  the  case 
may  be. 

See  Co<le  Prooi.H  210.211  and  212;  Graham  v.  Wells,  18  How.  376; 
McKenzte  v.  Smith,  27  How.  20. 

§  1707.  Penalty  for  wrong  delivery  by  8heriff.~A 
sheriff,  who  delivers  to  either  party,  without  the  con- 
sent  of  the  other,  a  chattel  replevied  by  him,  except  as 
prescribed  in  the  last  section,  or  bv  virtue  of  an  execu- 
tion issued  upon  a  judgment  in  the.action,  forfeits,  to 
the  party  aggrieved,  two  hundred  and  fifty  dollars  ;  and 
is  also  liable  to  him  for  all  damages  which  he  sustains 
thereby. 

2  R.  8.  52V.  { 18  (2  Edm.  543) ;  HofTheimer  v.  Campbell.  N  N.  Y.  280 ;  8. 
c,  7  Lans.  157 ;  Colton  v.  Mott,  15  Wead.  619. 

Digitized  by  VjOOQIC 


§§  1708-1710.  CHATTELS.  74 

g  1708.  Undertaking  J  to  whom  delivered. — ^Wliere 
the  sheriff  duly  delivers  a  chattel  to  either  party,  aa 
prescribed  in  the  last  section  but  one,  he  must,  at  the 
same  time,  deliver  to  the  adverse  party  the  undertakinfr 
received  by  him  from  the  party  to  whom  the  chattel  !a 
delivered,  together  with  the  examination  of  the  sure- 
ties, and  the  judge's  allowance,  if  any. 

Gofic  Ptoc.,  1 42.\  amended  ;  see  Bowdoin  v.  Colexn«n. 3  Abb.  HI. 

g  1709.  Claim  of  title  by  third  person;  proceedings 
thereupon. — At  any  time  before  a  chattel,  whicli  has 
been  replevied,  is  actually  delivered  to  either  party,  if 
a  person,  not  a  party  to  the  action,  claims,  as  against  the 
defendant,  a  right  to  the  possession  thereof,  existing  at 
the  time  when  it  was  replevied,  an  affidavit  may  be 
made  and  delivered  to  the  sheriff,  in  his  behalf,  stating 
that  he  makes  such  a  claim  ;  specifying  the  chattel  or 
chattels  to  which  it  relates,  if  two  or  more  chattels 
have  been  replevied,  and  the  claim  relates  only  to  part 
of  them  ;  and  setting  forth  the  facts  upon  which  his 
right  of  possession  depends.  In  that  case,  the  sheriff 
may,  in  his  discretion,  before  he  delivers  the  chattel  to 
the  plaintiff,  serve  upon  the  plaintiff's  attorney  a  copy 
of  the  affidavit,  with  a  notice  that  he  requires  indemnity 
against  the  claim.  If  the  indemnitv  is  not  furnished, 
within  a  reasonable  time  after  the  plaintiff  becomes  en- 
titled to  the  delivery  of  the  chattel,  the  Hheriff  may,  in 
his  discretion,  deliver  it  to  the  claimant,  without  incur- 
ring any  liability  to  the  plaintiff,  by  reason  of  so  doing. 

Ccxio  Proc.  1 216:  see  KlriK  n.  Orsor.  4  Duer,  431 :  E<lKerton  r.  Ross,  6 
Abb.  Pr.  189;  Bishop  v.  Baxter,  3  Daly,  176 ;  Manning  v  Keenan.  73  N. 
Y.45. 

§  1710.  Action  against  sheriff  upon  such  claim. — A 
person,  not  a  party  to  the  action,  who  has  served  an- 
affidavit  as  prescribed  in  the  last  section,  may  maintain 
an  action  against  the  sheriff,  who  has  delivered  the 
chattel  to  the  plaintiff,  to  recover  his  damages,  by  rea- 
son of  the  taking,  detention,  or  delivery  of  the  chattel. 
But  the  summons  in  such  an  action  must  be  issued 
within  three  months  after  the  delivery  of  the  chattel  to 
the  plaintiff,  and  must  be  served  within  three  months 
after  it  is  issued.  An  action  cannot  be  maintained 
against  a  sheriff,  by  a  person  so  entitled  to  make  a 
claim,  except  as  prescribed  in  this  section. 

8nb9tllute<I  for  last  clause  of  {  216,  Code  Proc. ,  to  Mttle  a  doubt  arlalnf 
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from  StlnusoQ  v.  Reynolds,  U  Barb.  906;  Foster  v.  Pettlbone.  20  Barb. 
550,  and  Koffen  v.  Weir,  34  N.  Y.  463  on  Ihe  one  hand,  and  Edgerton  v. 
Ross.  6  Abb.  Pr.  139  on  the  other.  See,  also.  Manning  v.  Kecnan,  73  N. 
Y.  4^  ami  Clearwater  v.  Brill,  63  id.  627. 

g  1711.  Indemnity  to  sheriff  against  such  action. — 
The  indemnitj,  to  be  furnislied  to  the  BheriflT  by  the 
plaintiflr,  aa  prescribed  in  the  last  section  but  one,  must 
consist  of  a  written  undertaking  to  him,  executed  by  at 
least  two  sureties,  to  the  effect  that  they  will  indemnify 
him  against  any  liability  for  damages,  costs,  or  expenses, 
to  be  incurred  in  an  action  brought  against  him  by 
the  claimant,  or  a  person  deriving  title  from  or  through 
the  claimant,  by  reason  of  the  taking  or  detention  of 
the  chattel,  or  its  delivery  to  the  plaintiff,  not  exceeding 
a  sum,  to  be  specified  in  the  undertaking,  which  must 
be  at  least  five  hundred  dollars,  and  not  less  than  the 
actual  value  of  the  chattel  claimed,  and  two  hundred 
and  fifty  dollars  in  addition  thereto.  Each  of  tlie  sure- 
ties, besides  possessing  the  other  qualifications  required 
by  law,  must  be  a  freeholder  or  a  householder  of  the 
sheriff's  county.  The  sheriff,  before  delivering  the 
chattel,  may  require  the  persons  offered  as  sureties  to 
Bubmtt  to  an  examination,  before  the  officer  who  takes 
the  acknowledgment  of  the  undertaking,  as  where  per- 
sons are  offered  to  him  as  bail  upon  an  arrest.  The 
0areties  are  entitled  to  be  substituted  as  defendants  in 
an  action,  brought  as  prescribed  in  the  last  section,  as  if 
the  chattel  had  been  levied  upon  by  virtue  of  an  execu- 
tion. 
Sabstitoted  for  part  off  216,  Code  Proc. 

g  1712.  When  agent,  etc»,  may  make  affidavit  for 
replevin  or  return. — The  affidavit,  to  be  delivered  to 
the  sheriff  in  behalf  of  the  plaintiff,  with  a  requisition 
to  replevy  a  chattel,  may  be  made  by  the  plaintiff's 
agent  or  attorney,  if  the  material  facts  are  within  his 
personal  knowledge  ;  or,  if  the  plaintiff  is  not  within 
the  county  where  the  attorney  resides,  or  has  his  office, 
or  is  not  capable  of  making  the  affidavit.  The  affida. 
vit,  to  be  delivered  to  the  sheriff,  either  in  behalf  of  the 
defendant,  with  a  notice  that  he  requires  the  return  of 
the  chattel,  or  in  behalf  of  a  person,  not  a  party,  who 
makes  a  claim  as  prescribed  in  section  1709  of  this  act, 
may  be  made  by  an  agent  or  attorney,  if  the  material 
facts  are  within  his  personal  knowledge,  or  if  the  de- 
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fendant  or  claimant,  as  tbe  case  may  be,  is  not  within 
the  county  where  the  property  was  replevied,  and 
capable  of  making  the  affidavit.  When  the  affidavit  is 
made  by  an  attorney  or  agent,  ho  must  state  therein 
what  allegations,  if  any,  are  made  upon  his  information 
and  belief ;  and  he  must  set  forth  therein  the  grounds 
of  Ins  belief,  as  to  all  matters  not  stated  upon  hia 
knowledge,  and  the  reason  why  the  affidavit  is  not 
made  by  the  party  or  the  claimant. 

Now.    See  II 525  and  626,  ant«,  and  Code  Proc,  1 207 ;  also.  Cutler  o. 

Rathbone,  1  IIIU,  201. 

g  1713.  Second  and  subseqnent  replevin}  proceed- 
ings thereupon. — Where  the  sheriff  has  replevied  a  part 
only  of  a  chattel,  or  of  two  or  more  chattels,  described 
in  the  plain tifiTs  affidavit,  and  has  served  upon  the 
plaintiff  the  papers  required  upon  such  a  replevin,  the 
plaintiff  may,  at  any  time  before  the  service  of  a  copy 
of  the  defendant's  answer,  or  before  judgment  by  de- 
fault for  want  of  an  appearance  or  pleading,  require  the 
same  or  any  other  sheriff,  to  replevy  any  other  -pan 
thereof.  For  that  purpose,  he  must  deliver  to  the 
sheriff  an  affidavit,  containing  the  same  allegations,  and 
a  requisition  and  undertaking,  with  respect  to  the  part 
yet  to  be  replevied,  as  if  the  action  was  brought  to  re. 
cover  that  part  only.  Where  a  second  or  eubsequent 
replevin  is  made,  as  prescribed  la  this  section,  the  pro- 
ceedings are  the  same,  as  if  a  former  replevin  had  not 
been  made. 

New.    Lowry  v.  Manafleld,  3  How.  Pr.  88 ;  see  Snow  o.  R07, 22  Weed* 

602. 

§  1714.   Replevin,  where  order  of  nrreet  has  been 

granted. —  Where  an  order  of  arrest  is  granted,  ae  pre> 
scribed  in  title  first  of  chapter  seventh  of  this  act,  the 
plaintiffs  right  to  a  replevin  is  subject  to  the  following 
regulations : 

1.  If  the  defendant  has  been  arrested,  pursuant  to  the 
order,  a  subsequent  replevin  cannot  be  made  of  the 
chattel,  with  respect  to  which  the  order  was  granted. 

2.  If  the  defendant  has  not  been  arrested,  a  sabee- 
quent  replevin  of  a  chattel,  with  respect  to  which  the 
order  was  granted,  supersedes  the  order. 

New.  Sec  1 550,  Mtbdlv.  1.  ante :  Snow  p.  Roy.  S2  Wend.  402 ;  ClMppal 
V.  Skinner,  6  llow.  338;  Tracy  v.  Veeder,  35  How.  209. 
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§  1716.  Retom,  etc.,  by  8heri£  —  The  sheriff  mast, 
within  twenty  days  after  he  has  deliTered  a  chattel  re- 
pleried  by  him,  to  the  partj  entitled  to  the  possession 
thereof,  or  to  a  third  person,  as  prescribed  in  this  arti- 
cle, file  with  the  clerk  the  plaintiff's  affidavit,  and  the 
accompanying  requisition,  with  a  return,  stating  in 
what  manner  he  has  executed  the  latter.  If  he  has 
omitted  to  replevy  a  part  of  the  chattel,  or  of  two  or 
more  chattels,  described  in  the  affidavit,  the  return 
must  state  the  cause  of  the  omission. 
Substitute  for  1 217,  Code  of  Procedure. 

§  1716.  Id. ;  how  compelled.— If  the  sheriff  fails  to 
comply  with  the  last  section,  either  party  may  require 
him  so  to  do,  within  ten  days  after  service  of  a  notice 
to  that  effect,  or  to  show  cause,  at  a  term  of  the  court 
designated  in  the  notice,  why  he  should  not  be  pun- 
ishea  for  a  contempt  of  the  court.  The  notice  may  be 
served  at  any  time  before  final  judgment,  except  that  it 
cannot  be  served  on  the  part  of  the  defendant,  before 
answer.  An  omission  to  comply  with  such  a  notice  is 
punishable  as  a  contempt  of  the  court. 

New  in  form ;  see  |  I72ft,  post. 

g  1717.  Replevin  papers  to  be  made  part  of  Judg- 
ment-roll, etc —  The  plaintiffs  affidavit,  with  the  ac- 
companying  requisition,  and  the  return  of  the  sheriff, 
must  be  maide  a  part  of  the  judgment-roll  in  the  action; 
and  a  copy  of  each  of  tliem  must  be  furnished  to  the 
court,  or  the  referee,  upon  the  trial  of  an  issue  of  fact, 
with  a  copy  of  the  summons  and  of  the  pleadings. 
New.    See  1 1723,  post. 

§  1718.  Action  not  affected  by  failtire  to  replevy. — 
The  plaintiff  may  proceed  in  the  action,  and  recover 
therein  the  chattel,  or  its  value,  althougtx  he  has  not 
required  the  sheriff  to  replevy  it,  or  the  sheriff  has  not 
been  able  to  replevy  it. 

2R.  S.  .%5,|  19(2  Bdm.  513);  Nichols  v.  Michael,  23  N.  Y.  264,  268; 
Ross  V.  Casaidy,  27  How.  Pr.  416;  Ellla  v.  Lersner,  48  Barb.  d39. 

g  1719.  When  and  how  plaintiff  may  abandon  his 
olaim  as  to  part —  Where  part  only  of  two  or  more  dis- 
tinct chattels,  specified  in  the  complaint,  has  been  re- 
plevied, the  plaintiffs  attorney  may,  with  or  before  the 
notice  of  trial,  serve  npon  the  defendant's  attorney  a 
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notice  that  be  abandons  bo  much  of  his  claim,  as  relates 
to  those  which  have  not  been  replevied|;  and  thence- 
forth the  proceedings  are  the  same,  as  if  the  action  had 
been  brought  to  recover  only  the  chattels  which  have 
been  replevied.  A  copy  of  the  notice  must  be  fur- 
nished to  the  court,  or  to  the  referee,  upon  the  trial  of 
an  issue  of  fact,  with  a  copy  of  the  summons  and  of 
the  pleadings. 
New.  See  1 1728,  pott 

§  1720.  Title}  how  stated  in  pleading.  — An  alle- 
gation,  in  a  pleading  interposed  by  either  party,  to  the 
ettect  that  the  party  pleading,  or  a  third  person,  was,  at 
the  lime  when  the  action  was  commenced,  or  the  chat- 
tel was  replevied,  as  the  case  may  be,  the  owner  of  the 
chattel,  or  that  it  was  then  his  property,  is  a  sufficient 
statement  of  title,  unless  the  right  of  action  or  defence 
rests  upon  a  right  of  possession,  by  virtue  of  a  special 
property ;  in  which  case,  the  pleading  must  set  forth 
the  facta,  upon  which  the  special  property  depends,  so 
as  to  show,  that  at  the  time  wlien  the  action  was  com- 
menced, or  the  chattel  was  replevied,  as  the  case  may 
be,  the  party  pleading,  or  the  third  person,  was  entitled 
to  t)ie  possession  of  tlie  chattel. 

New.  S<*c  (  lfi6.  C<y\e  of  Procedure,  and  |  1724,  post:  Pattiison  r. 
A«iam^7  Hill.  126;  Bond  v.  Mitchell.  3  Barb,  aoi;  Voffel  v.  Badcock,  1 
Abb.  Pr.  176;  Hunter  r.  Hudson  R.  I.  A  M.  Co.,  20  Barb.  493;  Davis  r. 
Hoppoch,  6  Duer,  Z'tl :  Simmons  v.  Lyons  3  J.  AS.  Wl :  8.  C.  W  N.  V. 
071;  Tell  r.  Bever,3yld.  161 :  VandonburRh  v.  Van  Valkcnbanrh,  8  Barb. 
217 ;  Burns  i'.  Bobbins,  1  Code  K.  C2 ;  Depew  v.  Leal,  2  Abb.  131. 

§  1721.  Taking,  etc. ;  how  stated  in  complaint — 
Wnere  the  complaint  contains  a  sufficient  statement  of 
the  plaintiflTs  title,  a  general  allegation,  that  tlie  de. 
fendant  wrongfully  loolt  the  chattel,  is  sufficient,  with- 
out setting  forth  the  facts,  showing  that  the  taking  was 
wrongful.  Where  the  taking  of  the  chattel  is  not  com- 
plained of,  but  the  action  is  founded  upon  its  wrongful 
detention,  the  complaint  must  set  forth  the  facts,  show- 
ing that  the  detention  was  wrongful. 

Substituted  for  2  R.  S.  A2H.  {  y>  (2  Rdm.  .M«) :  Scofleld  v.  Whlietecffc,  49 
N.  Y.  2.10:  12  Abb.  N.  S.  320;  Treat  r.  Hathorn.  .^  Hun,  3«:  ChTwar. 
Hart,  7  Barb.  :i70;  Ross  v.  Cashidy,  27  How.  Pr.  4IG:  Nicbola  v.  Michael, 
23  N.  Y.  264  ;  Stockwell  v.  Plielpa,  34  id.  3»CJ ;  Klttoam  r.  Roberts,  •  Bos. 
154. 

g  1722.  Damages  when  chattel  ii^ured,  etc.,  by  de« 
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fendanL —  Where  the  plaintiff  recovers  a  chattel  which 
was  injured,  or  otherwise  depreciated  in  valae,  while  it 
was  in  the  poesession  or  under  the  control  of  tlie  defend- 
ant, under  such  circumstances,  that  the  plaintiff  might 
recover  damage?  for  the  injury  or  depreciation,  in  an 
action  brought  against  the  defendant  therefor,  he  may 
recover  the  same  damages  in  an  action  brought  as  pre- 
scribed  in  this  article.  In  that  case,  he  must  set  forth 
the  facts  in  his  complaint,  and  demand  judgment  for 
damages  accordingly. 

New.  Smith  r.  Oraer,  43  Barb.  187;  «  N.  Y.  132;  Brewster  r.  Silll- 
man,  38i«1.  423-  Allen  i>.  Fox,  51  id.  562;  New  York  Ouaraiity  and  Id- 
deniuity  Co.  v.  Vlynu,  U  id.  d63;  Rowley  v.  Oibba,  14  Juhu«.  3»5 ;  Young 
V.  WUlett,  6  Bon.  466. 

§  1723.  Answer  of  title  in  third  person.— The  de- 
feudant  may  by  answer  defend,  on  the  ground  that  a 
third  person  was  entitled  to  the  chattel,  without  con- 
necting himself  with  the  latter^s  title. 

New.  Ingraliam  v.  Hammond.  1  Hill,  3:>3:  see.  alao«  Stowell  r.  Otis, 
71  N.  Y.  annulled:  see,  also.  Spoor  v.  Jordan,  1  Alb.  L.  J.  123;  Prosser 
V.  Woodward,  21  Wend.  205. 

g  1724.  Answer  that  property  was  distrained  doing 
damage. —  Where  the  defence  is,  that  a  chattel,  to  re- 
cover which  the  action  is  brought,  was  distrained  doing 
damage,  an  allegation  that  the  defendant,  or  the  person 
by  whose  command  he  acted,  was  then  lawfully  pos- 
sessed of  the  real  property,  and  that  the  chattel  was  dis- 
trained, while  it  was  doing  damage  thereupon,  is  suffi- 
cient, without  setting  forth  the  title  to  the  real  prop- 
erty. 

Code  of  Procedure,  {  166 ;  2  R.  £.  528,  H  37  and  42  (2  Edni.  546). 

,  ^  1726.  Defendant  may  demandjndgment  for  return. 
— Where  a  chattel  has  been  replevied  and  delivered  to 
the  plaintiff,  or  to  a  person  not  a  party  to  the  action,  as 
prescribed  in  the  foregoing  sections  of  this  article,  the 
defendant's  attorney  may,  within  the  time  allowed  to 
him  for  the  service  of  a  notice  of  trial,  serve  upon  the 
plaintiff's  attorney,  a  notice,  that  the  defendant  demands 
Judgment  for  the  return  of  the  chattel,  or  for  its  value, 
either  with  or  without  damages  for  the  detention  there- 
of. Upon  the  trial,  a  copy  of  such  a  notice  must  be 
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furnisbed  to  the  coart  or  referee,  witli  a  copy  of  the 

summons  aud  of  the  pleadings. 

New.  Cochraa  V.  Oottw&ld,  9  J.  A  Bp.  317;  Whitcomb  v.  lloflnuiin,  14 
Hun,  335. 

§  1726.  Verdict,  etc.,  what  to  state. — The   verdict, 

report,  or  decision  must  fix  the  damages,  if  any,  of  the 

prevailing  party.     Where  it  awards  to  the  plaintiff  a 

chattel,   which  has  not  been    replevied,  or  where  it 

awards  to  the  prevailing  party  a  chattel,  which  has  been 

replevied,  and  afterwards  delivered  by  the  sberiffto  the 

unsuccessful  party,  or  to  a  person   not  a  party,  it  must 

also,  except  in  a  case  specified  in  the  next  section,  fix 

the  value  of  the  chattel,  at  the  time  of  the  trial. 

CoiU;  of  Proce<lure.  {261,  amended ;  New  York  Quaranty  and  Indemnity 
Co.  V.  Flyiiii,  55  N.  Y.  (U3;  Brew«U'r  v.  SiUiman,  3S  ia.  423;  Ke«p  v. 
Kaul'uian,  6J.&  Sp.  476. 

§  1727.  Substitute  in  certain  cases  for  finding  as  to 
value. — A  verdict,  report,  or  decision,  in  favor  of  the 
defendant,  shall  not  fix  the  value  of  the  chattel,  in  either 
of  the  following  cases: 

1.  Where  the  plaintiff  is  the  general  owner  of  the 
chattel ;  but  it  was  rightfully  distrained  doing  damage, 
and  its  value  is  greater  than  the  damages  sustained  by 
the  defendant,  by  the  injury  for  which  it  was  distrained  ; 
in  which  case,  those  damages  must  be  fixed. 

2.  Where  the  plaintiff  is  the  general  owner  of  the 
chattel,  but  the  defendant  had  a  special  property  iliere« 
in,  and  the  value  of  the  chattel  is  greater  than  the  value 
of  the  special  property,  or  the  sum  charged  upon  the 
chattel  by  reason  thereof  ;  in  which  case,  the  value  of 
the  special  property,  or  the  sum  so  charged,  must  be 
fixed. 

In  either  of  the  cases  specified  in  this  section,  the 
verdict,  report,  or  decision  must  set  forth  the  reason, 
why  the  value  of  the  chattel  is  not  fixed. 

New.  Allen  I'.  Judson,  71  N.  Y.  77;  Seaman  t».  Lace,  23  Barb.  240; 
Fltzhugh  V.  Wiuian.  9  N.  Y.  ."iM ;  Towivsend  v.  Bargy.  07 id.  (i6ft ;  Rhoad« 
V.  Woods,  41  Barb.  471 ;  see  Weaver  r.  Darby,  45  id.  411;  Smith  v.  Keye«. 
8.  C.  6M. 

g  1728.  Verdict,  etc,  for  part  of  several  chattels } 
Judgment  thereupon. — Where  the  action  is  brought  to 
recover  two  or  more  chattels,  the  verdict,  report,  or  de- 
cision may  award  to  one  party  one  or  more  distinct 
chattels,  which  can  be  identified,  and  set  apart  from  the 
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others  and  the  residue  to  the  other  party ;  and,  if  neces- 
sary, the  complaint  must  be  amended  so  as  to  conform 
thereto.  The  final  j  udgmeat,  rendered  thereupon,  must 
award  to  each  party  the  same  relief ,  with  respect  to  the 
finding  in  his  favor,  as  if  separate  judgments  were 
rendered;  except  that,  where  each  party  is  entitled  to 
an  absolute  award  of  a  sum  of  money,  against  the  other, 
the  smaller  sum  must  be  deducted  -from  the  greater, 
and  the  balance  only  must  be  awarded. 
New.    Emmerson  c.  Bleakley,  i  Abb.  Pr.  N.  S.  330,366  and  367. 

I  1729.  Damages  how  ascertained  on  defonlt. — 
Where  the  plaintiff  is  entitled  to  judgment  by  default, 
for  want  of  an  appearance  or  pleading,  the  court,  to 
which  he  applies  for  judgment,  may  ascertain  and  de- 
termine the  damages  to  which  he  is  entitled,  and  the 
value  of  the  chattel,  if  necessary;  or  may  direct  a  refer- 
ence, or  a  writ  of  inquiry,  for  that  purpose. 

New.    See  {  1215,  ante. 

^  1730.  Final  Judgment;  docketing  the  8ame.~Final 
judgment  for  the  plaintiff  must  award  to  him  posses- 
sion of  the  chattel  recovered  by  him,  with  his  damages, 
if  any.  If  a  chattel  recovered  was  not  replevied,  or  if, 
after  it  was  replevied,  it  was  delivered  to  the  defend- 
ant, or  to  a  person  not  a  party,  as  prescribed  in  this 
article,  the  final  j  udgment  must  also  award  to  the  plaint- 
iff the  sum  fixed  as  the  value  thereof,  to  be  paid  by  the 
defendant,  if  possession  thereof  is  not  delivered  to  the 
phiiutiff.  If  the  defendant  has  demanded  judgment  for 
the  return  of  a  chattel,  which  was  replevied,  and  after- 
wards delivered  to  the  plaintiff,  or  to  a  person  not  a 
party,  as  prescribed  in  this  article,  final  judgment  In  his 
favor  therefor  must  award  to  him  possession  thereof, 
with  his  damages,  if  any ;  and  it  must  also  award  to  him 
the  sum  fixed  as  the  value  thereof,  to  be  paid  by  the 
plaintiff,  if  possession  is  not  delivered  to  the  defendant. 
But  if  tlie  case  is  one  of  those  specified  in  section  1727 
of  this  act,  final  judgment  in  favor  of  the  defendant 
must  award  to  him  the  sum,  fixed  as  therein  specified, 
and  if  it  is  not  collected,  the  delivery  of  the  chattel ;  or, 
if  the  chattel  has  not  been  replevied,  or  has  been  re« 
tamed  to  him  after  replevin,  that  he  is  entitled  to  pos« 
session  thereof,  until  the  sum  so  awarded  is  collected, 
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orotherwiBe  paid.    The  Jadgment  maj  be  docketed, 
and  the  docket  thereof  creates  a  lien^aa  if  it  was  a  Judg- 
ment for  the  full  amount  of  the  money,  indading  ooets, 
which  it  awards,  either  abeolutely-  or  oonditionafiy. 
Code  of  Procedure,  {  277 ;  2  B.  8.  983,  |61  (2Sdm.  3S0). 

§  1731.  Bzecutlons  contents  thereof. — An  execution 
for  the  delivery  of  the  posseBsion  of  a  chattel,  and  to 
satiafy,  out  of  the  property  of  the  judj2:ment  debtor,  a 
Bum  of  money  contingently  awarded  against  him,  must 
contain,  in  addition  to  the  other  matters  prescribed  by 
law  the  following  directions : 

1.  Where  the  judgment  is  rendered  in  favor  of  the 
defendant,  in  a  case  specified  in  section  1727  of  this  act, 
the  execution  must  require  the  sheriff  to  deliver  |>os- 
session  of  the  chattel  to  the  defendant,  unless  the  plaint, 
iff  before  the  delivery,  pays  to  him  the  sum  of  money 
awarded  to  the  defendant,  with  interest  and  the  aheriff's 
fees  ;  and,  in  case  the  chattel  cannot  be  found  within 
his  county,  then  to  satisfy  that  sum  out  of  the  property 
of  the  plaintiff. 

2.  In  any  other  case,  where  the  judgment  awards  a 
sum  of  money,  if  possession  of  the  chattel  is  not  deliv- 
ered to  the  prevailing  party,  the  execution  must  require 
the  sheriff,  if  the  chattel  cannot  be  found  within  his 
county,  to  satisfy  the  sum  so  awarded,  with  interest  and 
his  fees,  out  of  the  property  of  the  party  against  whom 
the  judgment  is  rendered. 

A  direction  to  satisfy  a  sum  of  money  out  of  property, 
as  prescribed  in  this  section,  must  be  in  the  form  re- 
quired by  law  for  a  like  direction,  where  an  execution 
against  property  is  issued  upon  a  judgment  for  a  sum  of 
money. 

Code  of  Procedure,  nihd  4  of  S  SS9;  2  R.  8.  930,  S  SO  (2  Edm.  9H): 
iromuaur.  Connor,  76  N.  Y.  121. 

§  1732.  Id. ;  sherifiPs   power  to  take  chatteL— For 
the  purpose  of  taking  possession  of  a  chattel,  by  virtue 
of  such  an  execution,  the  powers  of  the  sheriff  are  the 
same,  as  where  he  is  required  to  replevy  a  chattel. 
Id.,  8  61.  R.  8. 

§  1733.  Action  on  undertaking  {  when  maintain* 
Me, —  A  plaintiff,  who  has  recovered  a  final  judgment, 
cannot  maintain  an  action  against  the   sureties   in  an 
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undertaking,  given  in  beh&lf  of  the  defendant  to  pro- 
care  a  letnm  of  the  chattel,  or  against  the  bail  of  a 
defendant,  who  has  been  arrested,  until  after  the  re* 
tarn,  wholly  or  partly  unsatisfied  or  unexecnted,  of  an 
execution  in  his  favor  for  the  delivery  of  the  possession 
of  the  chattel,  or  to  satisfy  a  sum  of  money  out  of  the 
property  of  the  defendant,  or  for  both  purposes,  as  the 
case  requires.  A  defendant,  who  has  recovered  a  final 
judgment,  cannot  maintain  an  action  against  the  sure- 
ties  in  the  plaintifi's  undertaking,  given  to  procure  a 
replevin,  until  after  a  like  return  of  a  similar  execu- 
tion against  the  plaintifil 

2  R.  S.  533,  S  64  (2  Edm.  551) ;  see  Livingston  v.  Hammer,  7  Boaw. 
870 :  LetsoD  v.  Dodge.  61  Barb.  125;  Hagar  v.  Clute,  10  Han.  447;  GoUina 
«.  Donohue.  5  N.  Y.  Leg.  Oba.  227;  Cowdon  v.  Stanton,  12  Wend.  120; 
Condon  v.  Peaae,  10  id.  335. 

^  1734k  Shedfifs  rotaxn,  9wid&ooe  therein.—  In  sach 
an  action  against  the  sureties,  the  8berifi*B  return  to  the 
execution  is  presumptive  evidence  of  a  failure  to  de- 
liver, or  to  return  a  chattel,  or  to  pay  a  sum  of  money, 
according  to  the  terms  of  the  undertaking. 

1d.,t65. 

g  1735.  I^Jmy,  etc.,  no  defence. —  It  is  not  a  defence 
to  such  an  action,  that  the  chattel  was  injured  or  de- 
Btroyed,  after  it  was  replevied,  unless  the  injury  or 
destruction  was  efiected  by  the  act,  or  with  the  consent 
of  the  plaintiff  in  the  action,  or  occurred  after  the 
chattel  was  taken  by  virtue  of  the  execution. 

New.    Saydam  v.  Jenkins,  3  Sandf.  8.  C.  614, 641, 645. 

§  1736.  Abatement  and  revival  of  action. —  In  an 
action  to  recover  a  chattel,  the  cause  of  action  survives 
or  continues,  notwithstanding  the  death  of  either  party, 
in  favor  of  or  against  his  executor  or  administrator. 
Where  the  court  makes  an  order,  directing  the  abate- 
ment of  such  an  action,  as  prescribed  in  section  761  of 
this  act,  an  action  may  be  maintained,  upon  an  under- 
taking, given  for  the  purpose  of  procuring  a  delivery 
or  return  of  a  chattel,  as  if  final  judgment,  awarding  to 
the  adverse  party  possession  thereof,  had  been  rendered 
in  the  first  action,  and  an  execution  thereupon  had  been 
returned  unexecuted  and  unsatisfied  ;  except  that  dam- 
ages cannot  be  recovered  therein  for  a  wrongful  taking, 
withholding    or  detention.     An  action  to  recover  the 
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chattel  cannot  be  maintained,  after  an  action  kaa  been 
commenced  upon  an  undertaking,  as  prescribed  in  this 
section. 

New  In  form;  see  Ify95-7«1,  ante;  see  Potter  «.  Tan  Tnmkln,  98 N. 
Y.  619:  Webber's  Bs'n  v,  UDderbllU  19  Wend.  449;  BnrUe  «.  Laoe.  1 
Comst.  163. 


ARTICLE  SECOND. 

ACTION  TO  FOBSCL08E  A  LIBN  UPON  A  CHATTBL. 

Skc.  1737.  Action ;  when  and  in  wbat  courts  maintainable. 

1738.  Warrant  to  eelxecbattel;  proceedings  thereupon. 

1739.  Judgment. 

1740.  Action  In  inferior  court. 

1741.  Application  of  this  article. 

S  1737.  Action ;  when  and  In  what  oonrts  maintain- 
able.— An  action  may  be  maintained  to  foreclose  a  lien 
upon  a  chattel  for  a  sum  of  money,  in  any  case  where 
such  a  lien  exists  at  the  commencement  of  the  action. 
The  action  may  be  brought  in  anj|r  court,  of  record  or 
not  of  record,  which  would  have  jurisdiction  to  render 
a  judgment,  in  an  action  founded  upon  a  contract,  for  a 
sum  equal  to  the  amount  of  the  lien. 

L.  1960.  ch.  7S8.  { 1  (7  Edm.  469> :  see  f  1741,  post ;  see,  also,  L.  1872.  ch. 
49S  (9  Edm.  376) ;  L.  1860,  ch.  446  (4  Edm.  ttW) ;  L.  1879,  ch.  &90;  Briggs 
V.  Oliver,  68  N.  T.  336;  Hart  o.  TenEyck,  2  Johns.  Ch.  99;  Charter 
V.  Stevens,  3  Denlo,  35. 

§  1738.  Warrant  to  seize  chattel)  prooeedingi 
thereupon. —  Where  the  action  is  brought  in  the  su- 
preme court,  a  superior  city  court,  the  marine  court  of 
the  city  of  New- York,  or  a  county  court,  if  the  plaintiff 
is  not  in  possession  of  the  chattel,  a  warrant  may  be 
granted  by  the  court,  or  a  Judge  thereof,  commanding 
the  sheriff  to  seize  the  chattel,  and  safely  keep  it  to 
abide  the  final  judgment  in  the  action.  The  provisions 
of  title  third  of  ciu&pter  seventh  of  this  act  apply  to 
such  a  warrant,  and  to  the  proceedings  to  procure  it, 
and  after  it  has  been  issued,  as  if  it  was  a  warrant  of 
attachment,  except  as  otherwise  expressly  prescribed  in 
this  article. 
New. 

g  1739.  Judgment—  In  an  action  brought  in  a  court 
specified  in  the  last  section,  final  judgment,  in  favor  of 
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the  plaintiff,  miiBt  specify  the  amoant  of  the  Hen,  and 
direct  a  sale  of  the  chattel  to  satisf/  the  same  and  the 
coats,  if  any,  by  a  referee  appointed  thereby,  or  an  offi- 
cer designated  therein,  in  like  manner  as  where  a 
sheriff  sells  personal  property  by  virtue  of  an  execu- 
tion ;  and  the  application  by  him  of  the  proceeds  of 
the  sale,  less  his  lees  and  expenses,  to  the  payment  of 
the  amount  of  the  lien,  and  the  costs  of  the  action.  It 
most  also  provide  for  the  payment  of  the  surplus  to 
the  owner  of  the  chattel,  and  for  the  safe  keeping  of 
the  surplus,  if  necessary,  until  it  is  claimed  by  him.  If 
a  defendant,  upon  whom  the  summons  is  personally 
served,  is  liable  for  the  amount  of  the  lien,  or  for  any 
part  thereof,  it  may  also  award  payment  accordingly. 

See|3,L.18B9. 

tl740.  Action  in  inferior  court.— Where  the  action  ~ 
rought  in  a  court,  other  than  one  of  those  specified 
in  the  last  section  but  one,  if  the  plaintiff  is  not  in  pos- 
session of  the  chattel,  a  warrant,  commanding  the 
proper  officer  to  seize  the  chattel,  and  safely  keep  it  to 
abide  the  judgment,  may  be  issued,  in  like  manner  as  a 
warrant  of  attachment  may  be  issued  in  an  action 
founded  upon  a  contract,  brought  in  the  same  court  ; 
and  the  provisions  of  law,  applicable  to  a  warrant  of 
attachment,  issued  out  of  that  court,  apply  to  a  war- 
rant, issued  as  prescribed  in  this  section,  and  to  the  pro- 
ceedings to  procure  it,  and  after  it  has  been  issued ; 
except  as  otherwise  snecified  in  the  judgment.  A 
judgment  in  favor  of  the  plaintiff,  in  such  an  action, 
xnnst  correspond  to  a  judgment,  rendered  as  prescril)ed  in 
the  last  section,  except  that  it  must  direct  the  sale  of 
the  chattel  by  an  officer  to  whom  an  execution  issued 
out  of  the  court,  may  be  directed  ,  and  the  payment  of 
the  surplus,  if  its  safe  keeping  is  necessary,  to  the 
county  treasurer,  for  the  benefit  of  the  owner. 
New  in  part ;  see  U 1-S,  L.  1809. 

§  1741.  Application  of  this  article.—  This  article 
does  not  affect  any  existing  right  or  remedy  to  foreclose 
or  satisfy  alien  upon  a  chattel,  without  action;  audit 
does  not  apply  to  a  case,  where  another  mode  of  enforc- 
ing a  lien  upon  a  chattel  is  specially  prescribed  by  law. 
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CHAPTER  XV. 

SPECIAL  PROVISIONS.  RBGXJLATIKG  OTHER 
PARTICULAR  ACTIONS  AND  RIGHTS  OF  HC- 
TION.  AND  ACTIONS  BY  OR  AGAINST  PAR- 
TICULAR PARTIES. 

TITLE     I.— Matrimonial  actions. 

TITLE    II.— Actions  RBiiATiNO   to  a  corporation. 

TITLE  III. — Actions  relating  to  thb  xflTATX  ov 

A  DECEDENT. 

TITLE  IV.— Other   special   actions   and    rights 

op  action. 
TITLE     v.— Other  actions  by  or  against  partio* 

T7LAR  parties. 

TITLE  I. 

Matrimonial  oetUmB, 

Amttoui  1.  Aciton  to  annul  a  void  or  voidable  marriage. 

2.  Action  for  a  divorce. 

3.  Action  for  a  separation. 

4.  ProvisiouB  applicable  to  two  or  mon  of  tba  actlona  apedflaA 

in  Ihiii  title. 

ARTICLE  FIRST. 

ACTION  TO    ANNUL  A  VOID  OR     VOIDABLE   XABIUAGB* 

Sio.  1742.  Action  by  woman,  married  under  14,  to  annni  marriage. 

1743.  In  what  otb^  cases  marriage  may  b«  aonnlled. 

1744.  Action  when  party  was  under  the  age  of  cooaent. 

1745.  Id.:  when  former  husband  or  wife  waa  liviog. 

1746.  Id.;  where  party  was  an  idiot 

1747.  Id.;  where  party  was  a  lunatic. 

1748.  Action  by  next  friend  of  idiot  or  Innatle. 

1749.  Issue ;  when  entitled  to  succeed,  etc. 

1750.  Action  on  the  ground  of  force,  fraud,  etc. 

1751.  Custody,  maintenance,  etc.,  of  Issue  of  aocli  a  marrlaflt. 
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8ic.  1798.  Actfon  on  tho  cronnd  of  physical  Ineapadty. 

1793.  OerUln  proceedtogs  regniated  In  action  to  annnl  nuurrlage. 
17M.  Judgment  annulUng  a  marriage :  how  far  conclusive. 
17d&.  How  oevt  Mend  of  Infant,  lunatic,  etc  .  allowed  to  sue,  etc. 

§  1742.  Action  by  woman,  maniad  under  14,  to 
annul  marriage. — An  action  may  be  maintained,  by  the 
woman,  to  procure  a  judgment,  declaring  a  marriage 
contract  void,  and  annulling  the  marriage,  under  the 
following  circumstances: 

1.  Where  the  plaintiff  had  not  attained  the  age  of 
fourteen  years,  at  the  time  of  the  marriage. 

2.  Where  the  marria|^e  took  place  without  the  con- 
sent of  her  father,  mother,  guaidian,  or  other  person 
having  tho  legal  charge  of  her  person. 

3.  Where  it  was  not  followed  by  consummation  or 

cohabitation,  and  was  not  ratified  by  any  mutual  assent 

of  the  parties,  after  the  plaintiff  attained  the  age  of 

fourteen  years. 

h,  1S<1.  ch  257  (4  Eiim.  512).  amended :  see.  also,  2  R.  8.  142,  I  21  (S 
Bdm.  148) :  see  Bennett  v.  Smith,  21  Barb.  439 :  Ayroer  v.  Boff,  3  Johns. 
Cb.49. 

^  1743.  In  what  other  cases  marriage  may  be  an- 
milled. — An  action  may  also  be  maintained  to  procure 
a  judgment,  declaring  a  marriage  contract  void  and 
annulling  the  marriage,  for  either  of  the  following 
causes,  existing  at  the  time  of  the  marriage  : 

1.  That  ono  or  both  of  the  parties  had  not  attained 
tho  age  of  legal  consent. 

2.  That  the  former  husband  or  wife  of  one  of  the 
parties  was  living,  and  that  the  marriage  with  the  for- 
mer husband  or  wife  was  then  in  force. 

3.  That  one  of  the  parties  was  an  idiot  or  a  lunatic. 

4.  That  the  consent  of  one  of  the  parties  was  ob- 
tained by  force,  duress,  or  fraud. 

5.  That  one  of  the  parties  was  physically  incapable 

of  entering  into  tho  marriage  state.    But  an  action  can 

be  maintained,  under  this  subdivision,  only  where  the 

incapacity  continues,  and  is  incurable. 

2R.  8.  142.120  (2  Bdm.  147);  Devenbaugh  v.  Devenbaugh.6  Palira, 
AM;  Kaiser V.  Kaiser.  16Hnn.fl02;  Cropsey  v.  McKinney.  3U  Barb.  47s 
KlDiilerv.  Ktnnler,  45  N.  Y.  b3l>:  Smith  v.  Wood  worth,  44  Barb.  196; 
HaTiland  V.  HavllaDd,34  N.  T.  643:  Anon..  15  Ahb.  N.  8.  171 ;  Palmer 
r.  Palmer.  1  Paige.  276:  Wightman  r.  Wightman.  4  Johns.  Ch.  343;  U 
M/a!ich.U6;  Montgomery  v.  Montgomery.  3  Barb.  Ch.  132:  BceGIin*. 
man  v.  aunaman,  12  How.  32 ;  Devenbaugh  v.  Devenbaugh.  5  Paige, 

564:  B.  C..«  Id.   175:  B r   R .  8  Abb.  44;  8.  c,  &  Barb.  299; 

Griffin  9.  Grifflll,  47  M.  Y.  184, 136;  see  Griffin  v.  Griflln,  23  How.  183. 
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§  1744.  Action  when  party  was  under  the  age  of 
conjient. — An  action  to  annul  a  marriaffe,  on  the  gpronnd 
that  one  of  the  parties  had  not  attainea  the  age  of  legal 
consent,  may  he  maintained  by  the  infant,  or  by  either 
parent  of  the  infant,  or  by  the  guardian  of  the  infant's 
person  ;  or  the  court  may  allow  the  action  to  be  main- 
tained by  any  person,  as  the  next  friend  of  the  infant. 
Bat  a  marriage  shall  not  be  annulled,  at  the  suit  of  a 
party  who  was  of  the  age  of  legal  oonaent  when  it  was 
contracted,  or  where  it  appears  that  the  parties,  for  any 
time  after  they  attained  that  age,  freely  cohabited  as 
husband  and  wife. 

2  R.  S.  142, }  21  (2  Edra.  148),  amended  ;  In  re  WhlUock,  »  Barb.  48; 
see,  also,  2  26,  and  {3  1748 and  17M,  post:  Rule  79;  Bennett  v.  Smith,  21 
Barb.  iJj ;  see  Aymer  v.  RofT,  3  Johns.  Ch.  49. 

g  1745.  Id.;  when  former  husband  or  wife  was  liv- 
ing.— An  action  to  annul  a  marriage,  upon  the  ground 
that  the  former  husband  or  wife  of  one  of  the  parties 
was  living,  the  former  marriage  being  in  force,  may  be 
maintained  by  either  of  the  parties,  during  the  life- 
time of  the  other ;  or  by  the  former  husband  or  wife. 
Where  it  appears,  and  the  judgment  determines,  that 
the  subsequent  marriage  was  contracted  in  good  faith, 
and  with  the  full  belief  of  the  parties  that  the  former 
husband  or  wife  was  dead,  the  issue  of  the  marriage* 
born  or  begotten  before  the  final  judgment,  are  entitled 
to  succeed  in  the  same  manner  as  legitimate  children^ 
to  the  real  and  personal  property  of  the  parent,  who,  at 
the  time  of  the  marriage,  was  competent  to  contract; 
and  the  issue  so  entitlea  must  be  specified  in  the  judg- 
ment. 

Id.,  H 22 and  23  consolidated  and  amended;  Rale  79;  Anoiurmoas,  1» 
Abb.  N.  S.  171;  Cropsey  «.  McKlnney,  30  Barb.  47:  Kinnier  v.  Kinnler, 
45  N.  Y.  bV,;  Smith  v.  Woodward,  44  Barb.  198;  Havlland  v.  Hatsted, 
§4N.  Y,  643;  Montgomery  v.  Montgomery,  3  Barb.  Ch.  132;  I^on  v. 
l4yon,  62  Barb.  138 ;  Kale  79 ;  Borradallo.v.  Borradaile,  1  Bdw.  Ch.  40. 

§  1746.  Id.;  where  party  was  an  idiot. — An  action 
to  annul  a  marriage,  on  the  ground  that  one  of  the  par- 
ties thereto  was  an  idiot,  may  be  maintained,  at  any 
time  during  the  life-time  of  either  party,  by  any  relative 
of  the  idiot,  who  has  an  interest  to  avoid  the  marriage. 

Id.,e  24;  Rule  79. 

§  1747.  Id.)  where  party  was  a  lunatia~An  action 
to  annul  a  marriage,  on  the  ground  that  one  of  the  par- 
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ties  thereto  was  a  lanatic,  may  be  maintained,  at  any 

time  during  the  continuance  of  the  lunacj,  or,  after  the 

deatli  of  the  lunatic,  in  that  condition »  and  during  the 

life  of  the  other  party  to  the  marriage,  by  any  relative 

of  the  lanatic,  who  has  an  interest  to  avoid  the  marriage. 

Such  an  action  may  also  be  maintained  by  the  lunatic, 

at  any  time  after  restoration  to  a  sound  mind ;  but  in 

that  case,  the  marriage  should  not  be  annulled,  if  it  ap. 

pears  that  the  parties  freely  cohabited  as  husband  and 

wife,  after  the  lunatic  was  restored  to  a  sound  mind. 

Id^3f25and  27  connoll dated ;  Wlfthtman  v.  Wightman,4  Johns.  Ch. 
Mi ;  Kule  7tf ;  Appletoa  v.  Warner,  M  Barb.  270. 

S  1748.  Action  by  next  Iriend  of  idiot  or  lunatio. — 

Where  no  relative  of  the  idiot  or  lunatic  brings  an  ac- 
tion to  annul  the  marriage,  as  prescribed  in  either  of 
the  last  two  sections,  the  court  may  allow  an  action  for 
that  purpose  to  be  maintained,  at  any  time  during  the 
life-time  of  both  the  parties  to  the  marriage,  by  any 
person  as  the  next  friend  of  the  idiot  or  lunatic.  But 
this  section  does  not  apply,  where  the  marriage  might 
bave  been  annulled,  at  the  suit  of  the  lunatic,  as  pre- 
scribed in  the  last  section. 
td.,  i  25:  see,  al«o,  i  1744,  ante,  and  S  1755, po»t. 

^  1749.  Issue ;  when  entitled  to  suoceed,  eto. —  A 
child  of  a  marriage,  which  is  annulled  on  the  ground 
Of  the  idiocy  or  lunacy  of  one  of  its  parents,  is  deemed 
for  all  purposes,  the  legitimate  child  of  the  parent  who 
is  of  sound  mind. 

Id.,  S38. 

§  1750.  Action  on  the  groond  of  force,  fraud,  eto. — 
An  action  to  annul  a  marriage,  on  the  ground  that  the 
consent  of  one  of  the  parties  thereto  was  obtained  by 
force,  duress,  or  fraud,  may  be  maintained,  at  any  time, 
by  the  party  whose  consent  was  so  obtained.  Such  an 
action  may  also  be  maintained,  during  the  life-time  of 
the  other  party,  by  the  parent  or  the  guardian  of  the 
person  of  the  party,  whose  consent  was  so  obtained,  or 
by  any  relative  of'  that  party,  who  has  an  interest  to 
avoid  the  marriage.  But  a  marriage  shall  not  be  an- 
nulled on  the  ground  of  force  or  duress,  if  it  appears 
that,  at  any  time  before  the  commencement  of  the  ac- 
tion, the  parties  thereto  voluntarily  cohabited  as  hus- 
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b&nd  and  wife  ;  or  on  the  ground  of  fraud,  if  it  appears 
that,  at  any  time  before  the  commencement  thereof, 
the  parties  voluntarily  cohabited  as  husband  and  wife, 
with  a  full  knowledge  of  the  facts  constituting  the 
fraud. 

Id.,  M 30  and 81, amended ;  L.  1882, ch.  246 :  aee  1 174\  anta :  Montgom- 
ery V.  Montgomery.  3  Barb.  Gb.  132;  Olinaman  v.  Olinsman,  12  How.  32; 
Sloan  V.  Kane,  10  IIow.  Pr.  M;  Klein  v.  Wolfsohn,!  Abb.  N.  C.  134; 
Clarke  v.  Clarke,  11  Abb.  Pr.  328;  Scott «.  Sliufetdt,6  Paige,  43;  Blossom 
V,  Barrett,  37  NTV.  434. 

§  1761.  Oostody,  maintmMoioe,  eto.,  of  issne  of  suoh 
a  maniage. —  The  court  must,  upon  the  application  of 
the  plaintiff,  award  the  custody  of  the  children  of  a 
marriage,  which  is  annulled  on  the  ground  of  force, 
duress,  or  fraud,  to  the  innocent  parent,  unless  it  ap- 
pears that  the  latter  is  unfit,  for  any  reason,  to  have 
the  custody  of  one  or  more  of  the  children,  in  which 
case  the  court  must  give  such  directions  relating 
thereto,  as  the  interests  of  the  child  or  children  require. 
The  judgment  may  make  provision  for  the  education 
and  maintenance  of  the  children,  out  of  the  property 
of  the  guilty  parent. 

Id.,  2  32,  amended. 

§  1762.  Action  on  the  ground  of  physical  Inoapao- 
ity. —  An  action  to  annul  a  marriage,  on  the  ground 
that  one  of  the  parties  was  physically  incapable  of 
entering  into  the  marriage  state,  may  be  maintained 
only  by  the  injured  party,  against  the  party  whose 
incapacitv  is  alleged.  Such  an  action  must  be  com* 
menced,  oefore  two  years  have  expired  since  the  mar- 
riage. 

Id.,  {33:  Devenbanirh  v.  Devenbangh.  6  Paige.  Ml:  i.  c,  8  Id.  175; 
Griffin  V.  ariffln,23How.  183;  Kaiecr  i^.  Kaiser,  16  Hnn,602;  Morrell  o. 
Morrell,  17  Id.  324 ;  NewcU  v.  Newell,  9.l»aigf,  25. 

§  1763.  Oertain  proceedings  regulated  In  action  to 
annul  marriage. —  In  an  action  brought  as  prescribed 
in  this  article,  a  final  judgment,  annulling  the  marriage, 
shall  not  be  rendered  by  default,  for  want  of  an  ap- 
pearance or  pleading,  or  upon  the  trial  of  an  issue, 
without  proof  of  the  facts,  upon  which  the  allegation 
of  nullity  is  founded.  And  the  declaration  or  oonfes* 
sion  of  either  party  to  the  marriage  is  not  alone  sufiEL- 
dent  as  proof  ;  but  other  satisfactory  evidence  of  the 
fkcts  must  be  produced.     In  such  an   action,  except 
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where  it  is  founded  upon  an  allegation  of  the  physical 
incapacity  of  one  of  tne  parties  thereto,  the  court  must, 
upon  the  application  of  either  of  the  parties,  make  an 
order  directing  the  trial,  br  a  jury,  of  all  the  issues  of 
fact ;  or  it  may,  of  its  own  motion,  make  an  order 
directing  the  trial,  by  a  jury,  of  one  or  more  issues  of 
fact ;  for  which  purpose,  the  questions  to  be  tried  must 
be  prepared  and  settled  as  prescribed  in  section  970  of 
this  act. 

Id. ,  K  35  and  86  In  part :  see,  also,  2  R.  S.  175,  {  45  (3  Bdm.  181)  :  also 
ii  1013  and  1229;  also,  f  1757,  post ;  Blatt  v.  Rider,  47  How.  Pr.  W;  Hont- 
gomery  v.  HontKomery,  3  Barb.  Cli.  132 ;  Devenbaugh  v.  Dcvenbaugh, 
5  Paige,  5M ;  Rule  78 ;  Monrell  v.  Morrell.  1  Barb.  322. 

§  1764.  Judgment  annulling  a  mazxiagej  how  for 
nonduirive* —  A  final  judgment,  annulling  a  marriage, 
rendered  during  the  life  time  of  both  the  parties,  is 
oonclusiye  evidence  of  the  invalidity  of  the  marriage  in 
every  court  of  record  or  not  of  record,  in  any  action  or 
special  proceeding,  civil  or  criminal.  Such  a  judgment, 
rendered  after  the  death  of  either  party  to  the  mar- 
riase,  is  conclusive  only  as  against  the  parties  to  the 
action,  and  those  claiming  under  them. 

Id.,  I  37;  Cropsy  «.  Ogden.  11  N.  T.  328;  2  Van  Bantv.  Eo.  Pr. 
291  s  ac* UncQlii  v.  UncoUi, 6Rob.  525 ;  Bartlett  v,  BarUett,  1  Clark's 
Cb.  460:  Orlffln  v.  Qriffln,  47  N.  T.  134 :  North  v.  North,  1  Barb.  Cb. 
241 :  BrlBUey  «.  BrinUey,  90  N.  Y.  IM. 

g  1766.  How  next  friend  of  infant,  lunatic,  etc^ 
allowed  to  sue,  eto^-*An  order,  allowing  a  person  to 
maintain  an  action,  as  the  next  friend  of  an  infant,  as 
prescribed  in  section  1744  of  this  act,  or  as  the  next 
friend  of  an  idiot  or  lunatic,  as  prescribed  in  section 
1748  of  this  act,  may  be  granted  by  the  court,  in  its 
discretion,  without  notice,  or  upon  notice  to  such  per- 
sons and  in  such  a  manner,  as  it  deems  proper.  A 
motion  to  vacate  such  an  order  must  be  made  at  a  term 
held  by  the  judge  who  granted  it,  unless  he  is  dead,  out 
of  office,  or  unable  to  hear  it  by  reason  of  sickness  or 
otherwise ;  or  unless  he  expressly  directs  it  to  be  heard 
at  a  term  held  by  another  judge.  But  where  such  an  order 
has  been  granted,  the  court,  to  which  application  for 
final  judgment  is  made,  may  dismiss  the  complaint,  if  j  us- 
tice  so  requires,  although,  in  a  like  case,  the  party  to  tlie 
marriage,  if  plaintiff,  would  be  entitled  to  judgment. 
New. 
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ARTICLE  SECONIX 


ACrrON  FOR  A  DITOitCB. 

8eC'  1756.  In  what  casee  action  may  be  malntidned. 

1757.  Answer ;  mode  of  trial ;  Judgment  by  default- 
17dd.  When  divorce  ileoiedf  although  adultery  proved* 

1759.  Regulations  when  action  brought  by  wite. 

1760.  Id. ;  when  action  brought  by  husband. 
17C1'  Marriage  after  divorce  for  adultery. 

^  1766.  In  what  cases  action  may  be  malntainftd^ — 

In  either  of  the  followiDg  cases,  a  husband  or  a  wife 
may  maintain  an  action,  against  the  other  party  to  the 
marriage  to  procure  a  judgment,  divorcing  the  parties 
and  dissolving  the  marriage,  by  reason  of  the  defend- 
ant's  adultery. 

1 .  Where  both  parties  were  residents  of  the  State, 
-when  the  offence  was  committed. 

2.  Where  the  parties  were  married  within  this  State. 

3.  Where  the  plaintiff  was  a  resident  of  the  State, 
when  the  offence  was  committed,  and  is  a  resident 
thereof,  when  the  action  is  oommenoed. 

4.  Where  the  offence  was  committed  within  the  State, 

and  the  injured  party,  when  the  action  is  commenced* 

is  a  resident  of  the  State. 

UR.  S.  144,  J.-W  (2E<lm.  150),  amended;  L.  1862,  ch.  246,  fl*  Bee  | 
1768,  post:  Rule  78;  Cardwell  v.  Oardwell,  12  Hun, 921  People  «.  Baker, 
76N.  T.  78;  Hunt  r.  Hunt,  73  id.  217;  StanLon  v.  Crosby,  9  Uun,  S70; 
People  r.  Smith,  13  Id.  414. 

§  1767.  Answer)  mode  of  trial;  Judgment  by  de- 
fault,—  The  answer  of  the  defendant  may  be  made, 
without  verifying  it,  notwithstanding  the  verification  of 
the  complaint.  If  tlie  answer  puts  in  issue  the  allega- 
tion of  adultery,  the  <x)urt  must,  upon  the  application 
of  either  party,  or  it  may,  of  its  own  motion,  make  an 
order  directing  the  trial,  by  a  jury,  of  that  issue  ;  for 
which  purpose,  the  questions  to  be  tried  must  be  pre- 
pared and  settled,  as  prescribed  in  section  970  of  this 
act.  If  the  answer  does  not  put  in  issue  the  allegation 
of  adultery,  or  if  the  defendant  makes  default  in  ap- 
pearing or  pleading,  the  plaintiff,  before  he  is  entitled 
to  judgment,  must  nevertheless  satisfactorily  prove  the 
material  allegations  of  his  complaint,  and  also,  by  his 
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own  testimonf  or  otherwise,  that  there  is  no  judgment 
or  decree  in  any  court  of  the  Btate  of  competent  juris- 
diction, against  him  in  favor  of  the  defendant  for  a 
divorce  upon  the  ground  of  adultery. 

Id.,  M38,  40,41  ;  L.  1877, ch.  168;  see  H1012, 1215  and  1229,  ante  ;  Sweet 
V.  Sweet,  15  How.  Pr.  IW;  Anable  «.  Anable,  24  Id.  92;  Anonymous.  3 
Abb.  Pr.  N.  C.  161;  Batzel  v.  Batiel,  42  N.  Y.  Super.  Ct.  (J.  &  8.)  561 ; 
Morrell  v.  Horrell,  17  Hun,  324 ;  Rules  7S-81  and  83 ;  Conger  r.  Conger,  77 
N.  Y.  432;  SulHvan  v.  8QmvaD,9  J.  A  Sp.  519;  UanlTng  v.  Harding, 
Uid.27. 

§  1768.  When  divorce  denied,  although  adultery 
]iroved.-^In  either  of  the  following  cases,  the  plaintiff 
IB  not  entitled  to  a  divoroe,  although  the  adultery  is  es- 
tablished : 

1.  Where  the  offence  was  committed  by  the  procure- 
ment  or  with  the  connivance  of  the  plaintiff. 

S.  Where  the  offence  charged  has  been  forgiven  by 
the  plaintiff.  The  forgiveness  may  be  proved,  either 
afflrmativelv,  or  by  the  voluntary  cohabitation  of  the 
parties,  with  the  knowledge  of  the  fact. 

3.  Where  there  has  been  no  express  forgiveness,  and 
no  voluntary  cohabitation  of  the  parties,  but  the  action 
was  not  commenced  within  five  years  after  the  discovery, 
by  thejplaintiff,  of  the  offence  charged. 

4w  Where  the  plaintiff  has  also  been  guilty  of  adul. 
tery,  under  such  circumstances,  that  tlie  defendant 
would  have  been  entitled,  if  innocent,  to  a  divorce. 

Id.,  1 42;  Lestiuer  v.  Leseuer,3I  Barb.  390;  L.  1877,  ch.  168;  Roe  v. 
Koe,  14  Hun,  612;  Myers  v.  Myers,  41  Barb.  114;  Smith  r.  Smith,  4  Paige, 
433,  AnonymouB,  17  Abb.  Pr.  48 ;  Williamson  v.  Williamson,  1  Johns.  Ch. 
488;  Valleau  v.  Valleau,  6  Paige,  207 ;  Anonymous,  40  id.  9;  Johnson  v. 
Johnson,  1  Bdw.  Ch.  439;  s.  c. ,  4  Paige,  460 ;  14  Wend.  637;  Woo«l  v. 
Wood,  2  Paige,  106 ;  Betz  v.  Betz,  2  Rob.  694 ;  s.  c,  19  Abb.  Pr.  90. 

§  1769.  Regulations  'vrhen  action  brought  by  wife. 
— Where  the  action  is  brought  by  the  wife,  the  follow- 
ing regulations  apply  to  the  proceedings : 

1.  The  legitimacy  of  any  child  of  the  marriage,  bom 
or  begotten  before  the  commencement  of  the  action,  is 
not  affected  by  the  judgment  dissolving  the  marriage. 

2.  The  court  may,  in  the  final  judgment  dissolving 
the  marriage,  require  the  defendant  to  provide  suitably 
for  the  education  and  maintenance  of  the  children  of 
the  marriage,  and  for  the  support  of  the  plaintiff,  as 
justice  requires,  having  regard  to  the  circumstances  of 
the  respective  parties. 
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8.  If,  when  final  judgment  is  rendered,  disBoMng  the 
marriage,  the  plaintiff  is  the  owner  of  any  real  property; 
or  has,  in  her  pOBseasion,  or  under  her  control,  any  per- 
sonal property,  or  thing  in  action,  which  was  left  with 
her  by  the  defendant,  or  acquired  by  her  own  industry, 
or  given  to  her  by  request  or  otherwise ;  or  if  she  is  or 
may  thereafter  become  entitled  to  any  property,  by  the 
decease  of  a  relative  intestate ;  the  defendant  shall  not 
have  anv  interest  therein,  absolute  or  contingent,  before 
or  after  lier  death. 

4.  Where  final  judgment  is  rendered,  dissolving  the 
marriage,  the  plainti^s  inchoate  right  of  dower,  in  any 
real  property,  of  which  the  defendant  then  Is  or  was 
theretofore  seized,  is  not  affected  by  the  judgment. 

Id.,  21  43,  45  and  46 ;  Kamp  v.  Kamp,  fl9  N.  Y.  212:  see  J  17«fi,  post; 
Walt  V.  Wait,  4  N.  Y.  95;  Forrest  v.  Forrest,  6  Duer,  102;  Kade«.  Lam- 
ber.lG  Abb.  N.  S.  288 ;  Savaper.  Crlll,  19  Hun,  4;  Collins  v.  Collins,  71 
N.  Y.  2f>»;  Miller  r.  Miller,  7' Hun,  208;  Graves  v.  Graves,  2  Paige.  62: 
Bums  Burr,  10  Id.  20;  UalinKert*.  Oalinger,4  Lans.  473;  s.  o.,61  B«rb. 
31 ;  Forrest  r.ForresL  25  N,  Y.  501 ;  Forrest  r.  Forrest,  3  Boa.  G6l ;  Sbep- 
hcrd  V.  Shepherd,  1  Hun,  240;  MlUer  v.  Miller,  7  Id.  208. 

^  1760.  Id.;  when  action  brought  by  hiubaacL — 

Where  the  action  is  brought  by  the  husband,  the  fol- 
lowing regulations  apply  to  the  proceedings  : 

1.  The  legitimacy  of  a  child,  born  or  b^otten  before 
the  commencement  of  the  offence  charged,  is  not  affected 
by  a  judgment  dissolving  the  marriage  ;  but  the  legiti- 
macy of  any  other  child  of  the  wife  may  be  determined, 
as  one  of  the  issues  in  the  action.  In  the  absence  of 
proof  to  the  contrary,  the  legitimacy  of  all  the  children, 
begotten  before  the  commencement  of  the  action,  must 
be  presumed. 

2.  A  judgment  dissolving  the  marriage  doea  not 
impair,  or  otherwise  affect,  the  plaintiff's  rights  and 
interests,  in  and  to  any  real  or  personal  property,  which 
the  defendant  owns  or  possesses,  when  the  judgment  Is 
rendered. 

3.  Where  judgment  is  rendered  dissolving  the  mar- 
riage, the  defendant  is  not  entitled  to  dower  in  any  of 
the  plaintiffs  real  property,  or  to  a  distributive  share  in 
his  personal  property. 

Id.,  K44,  47and4«:  8chiffer>.  Bruden,  64  N.Y.47;  Pitts  v.  Pitts,  at 
M.  wrj ;  Reynolds  v.  Reynolds,  24  Wend.  ISjS;  Cooper  v.  Wtaitnev,  9  HlU. 

^  1761.  Alazxiage  after  divorce  for  adultery.— Where 
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a  marriage  is  dissolved,  as  prescribed  in  this  article,  tlie 
plaintiff  may  marry  again,  during  the  life-time  of  the 
defendant ;  bnt  a  defendant,  adjudged  to  be  guilty  of 
adultery,  shall  not  marry  again,  until  the  death  of  the 
plaintiff.  But  this  section  does  not  prevent  the  remar- 
riage of  the  parties  to  the  action. 

ITd.,  S  49 :  ■««  L.  1879,  cbftpt.  164  and  321. 

ABTICLE  THIRD. 

ACTION  FOR  A  SEPARATION. 

Sic.  1762.  Tor  what  caoset  action  may  be  maintained. 

1763.  Id. ;  in  what  cases. 

1764.  Reauiaites  of  complaint. 

1766.  Defendant  may  set  op  iriatniilTs  ndaoondaot. 

i:«».  Support,  maintenance,  etc.,  of  wife  and  children. 

1767.  Judgment  for  acparation  may  be  revoked. 

£  1762.  For  what  causes  action  may  be  maintained. 

— ^In  either  of  the  cases  specified  in  the  next  section,  an 
action  may  be  maintained,  by  a  husband  or  wife,  against 
the  other  party  to  the  marriage,  to  procure  a  judgment, 
separating  the  parties  from  bed  and  board,  forever,  or 
for  a  limited  time,  for  either  of  the  following  causes: 

1.  The  cruel  and  inhuman  treatment  of  the  plaintiff 
by  the  defendant. 

3.  Such  conduct,  on  the  part  of  the  defendant  towards 
the  plaintiff,  as  may  render  it  unsafe  and  improper  for 
the  former  to  cohabit  with  the  latter. 

8.  The  alMindonment  of  the  plaintiff  by  the  defendant. 

4.  Where  the  wife  is  plaintiff,  the  neglect  or  refusal 

of  the  defendant  to  provide  for  her. 

2  R.  8.  146,  parts  of  H  50  and  M;  Kennedy  v,  Kennedy.  73  N.  T.  369; 
sec  L.  1«W,  p.  249,  1 12 ;  Palmer  v.  Palmer,  1  Paige,  27f>;  Perry  r.  Perry, 
2  id.  501 ;  Perry  v.  Perr>-,  2  Barb.  Ch.  311 ;  Van  \  eghten  i-.  Van  Veghten, 
4  Johns.  Ch.  Ml;  Palmer  r.  Palmer.  1  Shcld.  89;  Bihinf.  Bihtn,  if  Abb. 
19:  Klefnv.  K.lem,42  How.  166:  Davies  r.  Davies,  a5  i^arb.  130:  s.  c, 
37  How.  45;  Burr  v.  Burr,  10  Paige,  2b;  Conklln  v.  Conklio,  17  Abb.  20  ; 
Abrenfeldt  V.  AhrenfJeldt,  Horr.Ch.  47;  Palmer  r.  Palmer,  29How.  Pr. 
300;  McNamarav.  McNamar^,  2 Hilt.  547;  B.C.,  9  Abb.  Pr.  18. 

g  1763.  Id.  ]  in  what  cases. — Such  an  action  may  be 
maintained,  in  either  of  the  following  cases : 

1,  Where  both  parties  are  residents  of  the  State,  when 
the  action  is  commenced. 

2.  Where  the  parties  were  married  within  the  State,  - 
and  the  plaintiff  is  a  itsident  thereof,  when  the  action 
Ib  commenced. 
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8.  Where  the  parties,  having  been  married  without 
the  State,  have  become  residents  of  the  State,  and  have 
continued  to  be  residents  thereof  at  least  one  year ;  and 
the  plaintiff  is  such  a  resident,  when  tlie  action  is  com- 
menced.   « 

Id. ,  H  90  4Dd  dl  in  part ;  Brinkley  «.  Brtnkley.  00  N.  Y.  IM. 

§  1764.  Requisites  of  complainL — ^The  complaint  in 
such  an  action  must  specify  particularly  the  nature  and 
circumstances  of  the  defendant's  misconduct,  and  must 
set  forth  the  time  and  place  of  each  act  complained  of, 
with  reasonable  certainty. 

Id..  1 52,  and  Rule  80;  Klein  v.  KlHn,  3  J.  A  Sp.  48;  42  How  Pr.  1»; 
Walton  r.  Walton.  32  Barb.  200. 

g  1766.  Defendant  may  setup  plaintlfPs  misconduct. 

— The  defendant  may  set  up,  in  Justification,  the  mis- 
conduct of  the  plaintiff;  and  if  that  defence  is  estab- 
lished  to  the  satisfaction  of  the  court,  the  defendant  is 
entitled  to  judgment. 

Id..  153;  Palmer  r.  Palmer.  29  How.  390;  Hopper  r.  Hopper.  11  Paige. 
46;  McNamarav.  McNamara,  2  Hilt.  M7;  8.  c,  9  Abb.  Pr.  18;  GonkTin 
V.  CoDklin,  17  id.  20  ii;  Palmer  v.  Palmer.  1  Sbeld.  W;  fioe  v.  Roe,  14 
Hun,  612. 

§  1766.  Support,  maintenancei  etc.,  of  wife  and 
children. —  Where  the  action  is  brought  by  the  wife, 
the  court  may,  in  the  final  judgment  ofseparation,  give 
such  directions  as  the  nature  and  circumstances  of  the 
case  require.  In  particular,  it  may  compel  the  defend- 
ant to  provide  suitably  for  the  education  and  mainte* 
nance  of  the  children  of  the  marriage,  and  for  the 
support  of  the  plaintiff,  as  justice  requires,  having  re* 
gard  to  the  circumstances  of  the  respective  parties. 
And  the  court  may,  in  such  an  action,  render  a  judg- 
ment, compelling  the  defendant  to  make  the  provision 
specified  in  this  section,  where,  under  the  circumstances 
of  the  case,  such  a  judgment  is  proper,  without  render- 
ing a  judgment  of  separation. 

See  Id..  H  M  and.W;  P 1>.  P .24  How.  Pr.  Wj  K«M«l9. 

Becker,  25  How.  373:  Burr  v.  Burr,  lu  Paige.  20;  Davis  ».  Davis,  7*  N. 
Y.  221;  Holmes  V.  Holmes,  4  Barb.  295. 

§  1767.  Judgment  for  separation  maybe  revoked. — 

Upon  the  joint  application  of  the  parties,  accompanied 
with  satisfactory  evidence  of  jtheir  reconciliation,  a 
Judnnent  for  a  separation,  forever,  or  for  a  limited 
perkKl,  rendered  as  prescribed  in  tide  article,  may  be 
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revoked,  at  anj  time,  bj  the  court  which  rendeied  it, 
subject  to  BVLch  regulations  and  restrictions  as  the  court 
thinks  fit  to  impose. 

Id.,  {66. 

ARTICLE  FOURTH. 


PROVISIONS    APPLICABLE    TO    TWO    OR    MORS    OF    THB 
ACTIONS  8FBCIFISD   IN   THIS   TITLE. 

Sac.  1768.  Married  woman  deemed  a  resident  In  certain  caitea. 
1700.  Alimony,  expenses  of  action,  and  costs;  how  awarded. 
J770.  Whal  is  deemed  a  counterclaim. 

1771.  Court  to  give  directions  as  to  custody,  etc..  of  children. 

1772.  Support,  maintenance,  etc. ,  of  wife  and  children.    Sequestri^ 

tlon. 

1773.  Td. ;  when  enforced  by  panishroent  for  contempt. 

1774.  JEtegulations  respecting  Judgment  by  delault. 

g  1768.  Married  woman  deemed  a  resident  in  cer- 
tain  cases. — If  a  married  woman  dwells  within  the 
State,  when  she  commences  an  action  against  her  hus- 
band, as  prescribed  in  either  of  the  last  two  articles, 
ahe  is  deemed  a  resident  thereof,  although  her  liusband 
resides  elstrwhere. 

2R.  S.  147.} 57  (2Edm.  I.vi),  amended;  see  Hunt  v.  Hunt, 72 N.  Y. 
217,  and  People  v.  Baker,  76  iil.  78. 

§  1769.  Alimony,  expenses  of  action  and  costs  j 
how  awarded. — Where  an  action  is  brought,  as  pre- 
scribed iu  either  of  the  last  two  articles,  the  court  may, 
in  its  discretion,  during  the  pendency  thereof,  from 
time  to  time,  make  and  modify  an  order  or  orders,  re. 
quiring  the  husband  to  pay  any  sum  or  sums  of  money 
necessary  to  enable  the  wife  to  carry  on  or  defend  the 
action,  or  to  provide  suitably  for  the  education  and 
maintenance  of  the  children  of  the  marriage,  or  for  the 
support  of  the  wife,  having  regard  to  the  circumstances 
of  the  respective  parties.  The  final  judgment  in  such 
an  action  may  award  costs,  in  favor  of  or  against  either 
party,  and  an  execution  may  be  issued  for  the  collection 
thereof,  as  in  an  ordinary  case ;  or  the  court  may,  in 
the  judgment,  or  by  an  order  made  at  any  time,  direct 
the  costs  to  be  paid  out  of  any  property  sequestered,  or 
otherwise  in  the  power  of  the  court. 
Id.,  8  A8;  Leslie  «.  Leslie.  10  Abb.  K.  S.  64 ;  BrlnUey  v.  Brinkley,  M 
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N.  T.  184;  Aoonymoui,  15  Abb.  N.  8.  307:  Kamp  v.  Kamp,  09M.  Y. 
212;  Park  v.  Park,  18  Hun,  466;  Smith  v.  Smith,  Hi  N.  Y.  Super.  Ct.  (J. 
A  8.)  140:  Walker  v.  Walker,  20  Hun,  400;  Kennedy  v.  Kennedy,  73  N. 
Y.  369 :  (Jrlffln  v.  Griffin,  47  Id.  134 ;  Bonton  v.  Booton,  3 Rob.  715- Solo- 
mon V.  Solomon,  28  How.  218:  Jones  v.  Jones,  2  Barb.  Ch.  MG  ;  Holler- 
man  r.  Ilollerman.  1  Barb.  54:  Douglas  v.  Douglas,  13  Abb.  N.  8.  291; 
Graves  r.  (iravps,  2  Paige,  62;  Fowler  v.  Fowler,  4  Abb.  412;  Ford  r. 
Fonl.  in  Abb.  N.  S.  74;  Otigood  v.  (>»good,  2  Paige,  621 ;  Halleck  v.  Ilal- 
leck,  4  How.  1M»;  Schloemer  v.  Schloemer,  49  N.  Y.  82;  Strong  v.  Strong, 
fi  Rob.  fil2  ;  Coddinglon  r.  Cotldliigton,  10  Abb.  450;  Morrell  v.  Morrell, 
2  Barb.  480;  Forrest  v.  Forrest,  3  Bos.  630;  Barker  v.  Barker,  15  How. 
MS ;  Lansing  «.  Lansing,  4  Lans.  377. 

§  1770.  What  ifl  deemed  a  cotmterclalm. — Where 
an  action  is  broaght  by  either  husband  or  wife,  as  pre- 
scribed in  either  of  the  last  two  articles,  a  cause  of 
action,  against  the  plaintiff  and  in  favor  of  the  defend- 
ant, arising  under  the  same  article,  may  be  interposed, 
in  connection  with  a  denial  of  the  material  allegationa 
of  the  complaint,  as  a  counterclaim. 

New.  B V,  B ,11  N.  Y.  Leg.  Obs.  3S0;  Anonymous.  17  Abb. 

Pr.  48 ;  Morrell  v.  Morrell,  3  Barb.  236;  Leslie  r.  Leslie,  2  Abb.  N.  S.  311 ; 
Rale  81 ;  i  509,  ante. 

§  1771.  Court  to  give  directionji  as  to  custody,  etc, 
of  children.— Where  an  action  is  brought  by  either  hus- 
band or  wife,  as  prescribed  in  either  of  the  last  two 
articles,  the  court  must,  except  as  otherwise  expressly 
prescribed  in  those  articles,  give,  either  in  the  final 
judgment,  or  by  one  or  more  orders,  made  from  time  to 
time,  before  final  judgment,  such  directions  as  justice 
requires,  between  the  parties,  for  the  custody,  care  and 
education  of  any  of  the  children  of  the  marriage. 
Where  the  action  was  brought,  as  prescribed  in  article 
third  of  this  title,  the  court  may,  by  order,  at  any  time 
after  final  judgment,  annul,  vary  or  modify  such  a 
direction. 

Id..  I  99;  Kamp  v.  Kamp.so  N.  Y.  213;  Davis  v.  Davis,  75  id.  221 1 
Burrftt  V.  Bnrritl,  29  Barb.  129. 

§  1772.  Support,  maintenance,  etc.,  of  wife  and 
ohUdren.  Sequestration. — Where  a  judgment  rendered, 
or  an  order  made,  as  prescribed  in  this  article,  or  in 
either  of  the  last  two  articles,  requires  a  husband  to 
provide  for  the  education  or  maintenance  of  any  of  the 
children  of  a  marriage,  or  for  the  support  of  his  wife, 
the  court  may,  in  its  discretion,  also  airect  him  to  give 
reasonable  security,  in  such  a  manner,  and  within  such 
a  time,  as  it  thinks  proper,  for  the  pavment,  from  time 
to  time,  of  the  sums  of  money  required  for  that  pnrpooe. 
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If  he  fails  to  ffive  the  Becarity,  or  to  make  any  payment 
reqalred  by  the  terms  of  such  a  judgment  or  order, 
whether  he  has  or  has  not  given  security  therefor  ;  or 
to  pay  any  sum  of  money  which  he  is  required  to  pay 
by  an  order»  made  as  prescribed  in  section  1760  of  this 
act ;  the  court  may  cause  his  personal  property,  and  tlie 
rents  and  profits  of  his  real  property,  to  be  sequestered, 
and  may  appoint  a  receiver  thereof.  The  rents  and 
profits,  and  other  property,  so  sequestered,  may  be, 
from  time  to  time,  applied,  under  the  direction  of  the 
court,  to  the  payment  of  any  of  tbe  sums  of  money, 
specified  in  this  section,  as  justice  requires. 

Id..  {60,  amended  ;  Forrest  «.  Forrest,  3  Abb.  144 :  b.  o..A  Duer,  102;  2 
Von  Bantv.  Eq.  Pr.  283;  Donnelly  v.  West.  17  Hun,  864;  Foster  t>. 
Townwnd,  6A  N.  Y.  203;  Douglas  v.  Donglas,  0  Hun,  110;  Jones  t7.  Jones, 
2B«rb.Ch.  147. 

g  1773.  Id. )  when  enforced  by  pmiishment  for  con- 
tempt.— Where  the  husband  makes  default  in  paying 
any  sum  of  money  specified  in  the  last  section,  as  re- 
quired by  the  judgment  or  order  directing  the  payment 
thereof ;  and  it  appears  presumptively,  to  the  satisfac- 
tion of  tbe  court,  that  payment  cannot  be  enforced  by 
means  of  the  proceedings  prescribed  in  the  last  sectiou, 
or  by  resorting  to  the  security,  if  any,  given  as  therein 
prescribed,  the  court  may,  in  its  discretion,  make  an 
order  requiring  the  husband  to  show  cause  before  it,  at 
a  time  and  place  therein  specified,  why  he  should  not 
be  punished  for  his  failure  to  make  the  payment ;  and 
thereupon  proceedings  must  be  taken  to  punish  him,  as 
prescribed  in  title  third  of  chapter  seventeenth  of  this 
act.  Such  an  order  to  sliow  cause  may  also  be  made, 
without  any  previous  sequestration,  or  direction  to  give 
security,  where  the  court  is  satisfied  that  they  would  be 
ineffectual. 

New.  Ford  v.  Ford,  10  Abb  N.  8.  74;  Matter  of  Clark,  20  ITun.  ftSl ; 
see  Jamieaon  v.  Jamleson,  II  id.  S8;  Oanllner  v.  Oardfnor.  8  Abb.  N.  C. 
1 ;  People  r.  Cowles,  3  Abb.  Ct.  Ap.  Dec.  a07  ;  Peoj)le  v.  Campbell.  40 
N.  T.  IS!;  Matter  of  Watsonv.  Nelson  et at.,  69 N.  Y.Mfi:  Clark  v.  Bin- 
Ingcr,  75  id.  3i4 :  4  Lans.  377. 

§  1774.  Regulations  respecting  Judgment  by  default. 
— In  an  action  brought  as  prescribed  in  this  title,  a  final 
Judgment  shall  not  be  rendered  in  favor  of  the  p1ainti£f, 
upon  the  defendant's  default  in  appearing  or  pleading, 
unless  the  summons  and  a  copy  of  the  complaint  were 
personally  served  upon  the  defendant ;  or  the  copy  of 

Digitized  by  VjOOQ IC 


CORPORATION.  100 

the  Bummons  delivered  to  the  defendant,  upon  personal 

service  of  the  summons,  or  delivered  to  him   withoat 

the  State,  or  published,  pursuant  to  an  order  for  that 

purpose, obtained  as  prescribed  in  chapter  fifth  of  this  act, 

contains  the  following  words,  or  woras  to  the  same  efiect, 

legibly  written  or  printed  upon  the  face  thereof,  to  wit : 

"  Action  to  annul  a  marriage  **;  "  Action  for  a  divorce"; 

or  "  Action  for  a  separation";  according  to  the  article 

of  this  title,  under  which  the  action  is  brought.  Where 

the  summons  is  personally  served,  but  a  copy  of  the 

complaint  is  not  served   therewith ;  or  where  a  copy  of 

the  summons  and  a  copy  of  the  complaint  are  delivered 

to  the  defendant  without  the  State,  the  certificate  oraffi. 

davit  proving  service,  must  affirmatively  state,  in  the 

body  thereof,  that  such  an  inscription,  setting  forth  a 

copy  thereof,  was  so  written  or  printed  upon  the  face  of 

the  copy  of  the  summons  delivered  to  the  defendant. 

New.  See  Rules  18, 37, 78  and  83 ;  People  ex  rel.  Comm*no.  Smitb,  IS 
Hun,  414 ;  Crocker  v.  Crocker,  1  Buff.  Super.  Ct.  2&7  and  374. 


TITLE  II. 

Actions  relating  to  a  corporation. 

Amtioim  1.  Action  by  a  corporation,  and  action  asainat  a  corporation,  to 

recover  damages  or  property. 
2.  Judicial  supervision  of  a  corporation,  and  of  tlie  officers  and 

members  thereof. 
S.  Actions  to  procure  the  dissolution  of  a  corporation,  and 

actions  to  enforce  the  individual  liability  of  the  officers  or 

members  of  a  corporation,  with  or  without  a  diasolnUon 

thereof. 
4.  Action  by  the  people  to  annul  a  corporation. 
A.  Provisions  applicable  to  two  or  more  of  the  actions  spedfled 

in  this  title. 

ARTICLE  FIRST. 

ACTION  BT    A    CORPORATION,  AND    ACTION    AGAINST    A 
CORPORATION,  TO  RBCOYER  DAMAGES  OR  FBOPSBTT. 

Bio.  177d.  Complaint  in  actions  by  or  against  corporations. 

1776.  When  proof  of  corporate  existence  unneceasanr. 

1777.  Misnomer,  when  waived. 

1778.  Action  against  a  corporation,  upon  a  note,  etc 

1779.  When  foreign  corporations  may  sue. 

1780.  When  foreign  corporations  may  be  sued. 
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§  1776.  Oomplaiiit  in  actions  by  or  againut  corpora- 
tiona. — In  an  action  brought  by  or  against  a  corpo- 
ration, the  complaint  must  aver  that  the  plaintiff,  or  the 
defendant  as  tne  case  may  be,  is  a  corporation ;  must 
state  whether  it  is  a  domestic  or  foreign  corporation ; 
and,  if  the  latter,  the  State,  conntrj,  or  government,  by 
or  under  whose  laws  it  was  created.  But  the  plaintiff 
need  not  set  forth,  or  specially  refer  to  any  act  or  pro- 
ceeding,  by  or  under  which  the  corporation  was  created. 

8ee2  R.  S.  4d9, 1 13  (2  Edm.  479) ;  cbanglne  the  law  ai  settled  In  Ken- 
nedy v.  Cotton,  28  Barb.  SO,  and  cases  therein  clte<l.  See,  also,  Howe 
Machine  Co.  v.  Robinson,  7  Daly,  399. 

§  1776.  When  proof  of  corporate  existence  nnneces- 
■ary. — In  an  action,  brought  by  or  against  a  corpo- 
ration, the  plaintiff  need  not  prove,  upon  the  trial,  the 
existence  of  tht^  corporation,  unless  the  answer  is  veri- 
fied, and  contains  an  affirmative  allegation  that  the 
plaintiff,  or  the  defendant,  as  the  case  may  be,  is  not  a 
corporation. 

Id.,  I  3,  amended.  L.  18M,  ch.  422  (6  Etltn.  296  and  L.  1875,  ch.  608) : 
Watervtlle  Han.  Co.  9.  Bryan,  14  Barb.  182;  Roberts  v.  National  Ico  Co.  6 
Daly.  426;  Howe  Machine  Co.  t>.  RobiuAon,  7  id.  399;  Canandaiffua 
Academy  v.  McKechnie,  19  Hun,  62;  Bank  of  tJtica  D.Wells,  53  How.  Pr. 
9C2 ;  Park  Bank  v.  Tilton,  lo  Abb.  Pr.  384. 

§  1777.  BSisnomer,  when  waived. — In  an  action  or 
special  proceeding,  brought  by  or  against  a  corporation, 
the  defendant  is  deemed  to  have  waived  any  mistake  in 
the  statement  of  the  corporate  name,  unless  the  misno- 
mer is  pleaded  in  the  answer,  or  other  pleading  in  the 
defendant's  behalf. 

Id.,  1 14,  amended. 

g  1778.  Action  against  a  corporation  upon  a  note,  etc. 
— In  an  action  against  a  foreign  or  domestic  corporation, 
to  recover  damages  for  the  non-payment  of  a  promissory 
note,  or  other  evidence  of  debt,  for  the  absolute  pay- 
ment of  money,  upon  demand,  or  at  a  particular  time, 
an  order,  extending  the  time  to  answer  or  demur,  shall 
not  l>e  granted,  except  by  the  court,  upou  notice  to  the 
plainti^B  attorney.  In  such  an  action,  unless  the  de- 
fendant serves,  with  a  copy  of  his  answer  or  demurrer, 
a  copy  of  an  order  of  a  judge,  directing  that  the  issues 
presented  by  the  pleadings  be  tried,  the  plaintiff  may 
take  judgment,  as  in  case  of  default  in  pleading,  at 
the  expiration  of  twenty  days  after  service  of  a  copy 
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of  the  complaint,  either  personally  witli  the  sum- 
mons,  or  upon  the  defendant's  attorney,  pursuant  to  his 
demand  therefor ;  or,  if  the  service  of  the  summons  was 
otherwise  than  personal,  at  tlje  expiration  of  twenty 
days  after  the  service  is  complete. 
Id.,  K 8, 9  and  10 ;  Tyler  v.  iBtoa  Fire  Ins.  Co.,  2  Wend.  290. 

§  1779.  When  foreign  corporation  may  sue.  —  An 
action  may  be  maintained  by  a  foreign  corporation,  in 
like  manner,  and  subject  to  the  same  regulations,  as 
where  the  action  is  brought  by  a  domestic  corporation, 
except  as  otlierwise  specially  prescribed  by  law.  But 
a  foreign  corporation  cannot  maintain  an  action,  founded 
upon  an  act,  or  upon  a  liability  or  obligation,  expreea 
or  implied,  nriaing  out  of,  or  made  and  entered  Into  in 
consideraiion  of,  an  act,  which  the  laws  of  the  State 
forbid  a  corporation  or  association  of  individuals  to  do, 
without  express  authority  of  law.  This  section  does 
not  affect  the  validity  of  a  meeting  of  the  stockholders 
or  directors  of  a  foreign  corporation,  held  within  the 
State,  where  such  a  meeting  is  authorized  by  the  laws 
of  the  State,  country,  or  government  by  or  under  which 
the  corporation  is  created  ;  or  of  an  act,  done  at  sach  a 
meeting,  which  is  not  in  conflict  with  the  same  laws, or 
the  laws  of  the  State. 


Td..  il  1  nn.l  2 ;  Bank  of  MU'hJKan  v   Jeswnp,  19  Wend.  10 ;      , 
Works  V.  Willett,  14  Abb.  Pr.  119;  N«»w  Hope,  etc,  Co,  ».  Poughkeepife 
Silk  Co.,  25  Wend.  OtS ;  L.  187.1,  ch.  634  (9  Edm.  676). 


g  1780.  When  foreign  corporation  may  be  i 
An  action  against  a  foreign  corporation  may  be  main- 
tained  by  a  resident  of  the  State,  or  by  a  domestic  cor- 
poration, for  any  cause  of  action.  An  action  against  a 
foreign  corporation  may  be  maintained  by  anotlier  for- 
eign corporation,  or  by  a  non-resident,  in  one  of  the  fol- 
lowing cases  only : 

1.  Where  the  action  is  brought  to  recover  damages 
for  the  breach  of  a  contract  made  within  the  State,  or 
relating  to  property  situated  within  the  State,  at  the 
time  of  the  making  thereof. 

2.  Where  it  is  brought  to  recover  real  property  situ- 
ated within  the  State,  or  a  chattel,  which  is  replevied 
within  thi»  State. 

8.  Where  the  cause  of  action  arose  within  the  State, 
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except  where  tbe  object  of  the  action  is  to  affect  the 
title  to  real  property  situated  without  the  State. 

CbdeProc.,H27;  Id.  J  15, amended;  L.  1849,  ch.  107  (2  Bdm.  479); 
Oibbs  V.  Q.  Inn.  Co..  (13  N.  T.  114 :  Oiimberland  Coal  Co.  r.  HoflThian  Coal 
Co., 90  Barb.  \M;  Murray  r.  VaiidiTbllt.  !»UL  140;  Howell  e.  Chicago 
and  N.  \V.  R.  B.Co.,51  id.  .174:  De  Bemer  v.  Iltew,57  td.438;  Hastings 
V.  Drew,  76  N.  Y.  9;  Redmond  r.  H(Mlge,  ft  N.  Y.  sup.  ct.  (T.  &  C.)  386; 
Prouty  r.  M.  8,  &  V.  I.  K.  R.  Co..  1  Hun,  655;  Jonen  r.  Norwich  Trans. 
Co- 50  Barb.  IM;  Burns  p.  Provincial  Ins.  Co.,  35  i<l.  i^ ;  Harriott  v.  N. 
J.  R.  R.  Co.,  8  Abb.  2M  ;  Campbell  v.  Propr.  of  Champluln,  etc.,  R.  R., 
U  How.  4L2. 

ARTICLE  SECOND. 

JlTDICIAli  SUPERVISION  OF  A  CORPORATION,  AND  OF  THE 
OFFICERS  AND  MEMBERS  THEREOF. 

8m.  1781 .  Action  against  directors,  etc. ,  of  a  corporation,  for  mlacondact. 
17i$2.  By  whom  action  to  be  brought. 
1783.  This  article,  how  construed. 

g  1781.  Aotion  againjit  directors,  etc..  of  a  corpora- 
tion, for  misconduct. — An  action  may  be  maintained 
against  one  or  more  trustees,  directons,  managers,  or 
other  officers,  of  a  corporation,  to  procure  a  judgment 
lor  tbe  following  purposes,  or  so  much  thereof  as  the 
case  requires : 

1.  Compelling  the  defendants  to  account  for  their 
official  conduct,  in  the  management  and  disposition  of 
the  funds  and  property,  committed  to  their  charge. 

2.  Compelling  them  to  pay  to  the  corporation,  which 
they  represent,  or  to  its  creditors,  any  money,  and  the 
▼alue  of  any  property,  which  they  have  acquired  to 
themselves,  or  transferred  to  others,  or  lost,  or  wasted, 
bj  a  violation  of  their  duties. 

3.  Suspending  a  defendant  from  exercising  his  office, 
where  it  appears  that  he  has  abused  his  trust. 

4.  Removing  a  defendant  from  his  office,  upon  proof 
or  conviction  of  misconduct,  and  directing  a  new  elec- 
tion to  bo  held  by  the  body  or  board  duly  authorized  to 
bold  the  same,  in  order  to  supply  the  vacancy  created 
by  the  removal;  or,  where  there  is  no  such  body  or 
board,  or  where  all  the  members  thereof  are  removed, 
directing  the  removal  to  be  reported  to  the  governor, 
who  may,  with  the  advice  and  consent  of  the  senate, 
fill  the  vacancies. 

5.  Setting  aside  an  alienation  of  property,  made  by 
one   or  more   trustees,   directors,   managers,    or  other 
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officers  of  a  corporation,  contrary  to  a  provision  of  law, 
or  for  a  purpose  foreign  to  the  lawful  Dasiness  and  ob- 
jects of  the  corporation,  where  the  alienee  knew  the 
purpose  of  the  alienation. 

6.  Restraining  and  preventing  such  an  alienation, 
where  it  ia  threatened,  or  where  there  is  good  reason  to 
apprehend  that  it  will  be  made. 

2  R.  8.  4(52. 1 33  (2  Edm.  482) :  Casscrly  v.  Manners, 9  Ilun,  695 ;  Che«v«f 
«.  Gilbert  ElevHted  R.  R.  Co.,  11  J.  Sp.  478:  Eiuit  N.  Y.  anfl  Jamaica  R. 
R.  Ck>.  V.  Elmore,  6 II un,  214 :  Robinson  r.  Smith,  3  Palce,  222 :  Cunnins- 
ham  V.  Pell,  Aid.  607;  see  Franklin  Fire  Ins.  Co.  v.  Jenkins. 3  Wend.  130^ 
and  Scott  v.  De  Pcvster,  I  Edw.,  ch.  513:  Talmadge  r.  FinhklU  Iron  Co., 
4  Barb.  382:  Arthur  v.  Oriswold,  M  N.  Y.  4(J0;  BrulTr.  Malt, 30 Id.  200; 
Cazeau  r.  Mali,  25  Barb.  578;  Seizero.  Mali.  41  N.  Y.  619;  Wakeman  v. 
Daley,  51  id.  27 ;  Newbury  t>.  Garland,  31  Barb.  121;  Butts  «.  Wood,  37  N. 
Y.  317. 

§  1782.  By  whom  action  to  be  brought — An  action 
may  be  brought,  as  prescribed  in  the  last  section,  by  the 
attorney-general  in  behalf  of  the  people  of  the  State, 
or,  except  where  the  action  Is  brought  for  the  purpose 
specified  in  subdivision  third  or  fourth  of  that  section, 
by  a  creditor  of  the  corporation,  or  by  a  trustee,  direc- 
tor, manager,  or  other  officer  of  the  corporation,  having 
a  general  superintendence  of  its  concerns. 

Id.,  {  35,  amended ;  L.  1870,  ch.  151,  {  2  (7 Edm.  662). 

§  1783.   This  article,  how  couitraed.— This  article 
does  not  divest  or  impair  any  visitatorial  power  over  a 
corporation,  which  is  vested  by  Rtatute  in  a  corporate 
body,  or  a  public  officer. 
Id.,  134. 


ARTICLE  THIRD. 

ACTIONS  TO  PROCURE  THE  DISSOLUTION  OP  A  CORPORA- 
TION,  AND  ACTIONS  TO  ENFORCE  THE  INDIVIDUAL 
LIABILITY  OF  THE  OFFICERS  OR  MEMBERS  OF  A  COR- 
PORATION, WITH  OR  WITHOUT  A  DI880LUTIOH 
THEREOF. 

8x0. 1784.  Action  by  Judgment  creditor  for  sequestration,  etc« 
I7A3.  Action  to  diKsolve  a  corporation. 

1786.  Id.;  by  whom  to  be  brought. 

1787.  Temporary  injunction. 

1788.  Receiver  may  be  appointed.    Permanent  and  temporazy  re- 

ceiver.   Powers,  etc. ,  of  temporary  receiver. 

1789.  Additional  powers  and  duties  may  be  oonfbrred  upon  tempo- 

rary receiver. 
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1790.  Maklnff  stockholders,  etc.,  parties. 

1791.  When  separate  action  may  be  brought  against  them. 

1792.  Proceedings  In  either  action. 

1793.  Judgment;  property  of  corporation  to  he  distributed. 

1794.  Id.;  stock  sulxcriptloas  to  be  recovered. 

1795.  Id. :  as  to  liabilities  of  directors  and  stockholders. 

1796.  BflEbct  of  this  article  limited. 

§  1784.  Action  by  Judgment  creditor  for  sequeetrap- 
tion,  etc. — Where  final  judgment  for  a  sam  of  money 
has  been  rendered  ap^ainst  a  corporation  created  by  or 
under  the  laws  of  tu^  State,  and  an  execution  issaed 
tbereapon  to  the  sheriff  of  the  county,  where  the  cor- 
poration  transacts  its  general  business,  or  where  its 
principal  office  is  located,  has  been  returned  wholly  or 
partly  unsatisfied,  the  judgment  creditor  may  maintain 
an  action  to  procure  a  judgment  sequestrating  the 
property  of  the  corporation,  and  providing  for  a  distri- 
Dution  thereof,  as  prescribed  in  section  1793  of  this  act. 

2  R.  8. 4fi\  I  M  (2  Rilm.  483).  amended ;  Van  Pelt  v.  U.  8.  Metallic 
SpriDK  Barred  Shoe-heel  Co.,  13  Abb.  Pr.  N.  S.  325 ;  Judsou  r.  Rossie,  9 
Paige,  S96 ;  Devoe  v.  Ithaca  A  Owego  R.  R.  Co.,  5  id.  521. 

g  1785.  Action  to  dissolve  a  corporation. — In  either 
of  the  following  cases,  an  action  to  procure  a  judgment, 
dissolving  a  corporation,  created  by  or  under  the  laws 
of  the  State,  and  forfeiting  its  corporate  rights,  privi- 
leges and  franchises,  may  be  maintained,  as  prescribed 
In  the  next  section  : 

3.  Where  the  corporation  has  remained  insolvent  for 
at  least  one  year. 

2.  Where  it  has  neglected  or  refused,  for  at  least  one 
year,  to  pay  and  discharge  its  notes  or  other  evidences 
of  debt. 

8.  Where  it  has  suspended  its  ordinary  and  lawful 
basinesa  for  at  least  one  year. 

4.  If  it  has  banking  powers,  or  power  to  make  loans 
on  pledges  or  deposits,  or  to  make  insurances,  where  it 
becomes  insolvent  or  unable  to  pay  its  debts,  or  has  vio- 
lated any  provision  of  the  act,  by  or  under  which  it  was 
incorporated,  or  of  any  other  act  binding  upon  it. 

Id. ,  I  38,  and  flrnt  clanse  off  TO :  see  ?  17ft7.  post ;  Brailt  r  Benedict^T 
N.  Y.  93;  Webater  v  Turnor,  12  IIuu.  261 ;  Piople  r.  Albany,  etc..  R.R. 
Co..  15 Id.  126;  Taylor  r.  EarU',  h  i.l,  1 :  Lake  Ont.  Bunk  r.  Onondon 
Co.  Bank.  7  id.  M9 ;  Matter  of  tho  Brooklyn  and  Newton  R.  R.  Co..  72  N. 
Y.  245;  Chamberlain  r.  Rochester  S<ani  less  Paper  Vwwel  Co.,  7  Hon,  MT; 
People  r.  Albanvand  Vermont  R.  R.  ro.,2ri  Alb.  L.  .1.73;  Mn^ten  ». 
Eclectic  Life  Ins.  Co.,  6  Daly,  4%;  People  t>.  Atlantic  Mutual  Life  Ina. 
Co..  74  N.  T.  in ;  Ex  parte  Dubois,  Ift  How.  7  ;  p.  c.  6  Abb  Pr.  3«rtn.  j 
Feople  r.  Kingston  A  Middleton  Turnpike  Road  Co.,  23  Wend.  193;  Ward 
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«.  SealnB.  Co., 7  PalRe.  2M ;  Micklefl  «.  Rochester  Cltj  Bank.  11  Id.  118  ; 
Conrov.  Gray,  4  How.  Pr.  106;  People  v.  Albany  and  Vt.  E.  R.  Co.,  24 
N.  Y.  261 ;  People  v.  Troy  lloiue  Co.,  44  Barb.  625. 

§  1786.  [Amended,  1880,  ch.  301.]  Id.;  by  whom 
to  be  brought. — An  action  specified  in  the  last  section^ 
may  be  maintained  by  the  attornej-general,  in  the 
came  and  in  behalf  of  the  people.  And  whenerer  a 
creditor  or  Btockholder  of  any  corporation  Bubmits  to 
the  attorney-general  a  written  statement  of  facts,  veri- 
fied by  oath,  showing  grounds  for  an  action  under  the 
provisions  of  Ihe  last  section,  and  the  attorney-general 
omits,  for  sixty  days  after  this  Bubmission^to  commence 
an  action  specified  in  the  last  section,  then,  and  not 
otherwise,  such  creditor  or  stockholder  may  apply  to 
the  proper  court  for  leave  to  commence  such  an  action, 
and  on  obtaining  leave  may  maintain  the  same  accord- 
ingly. 

Id. ,  MO ;  L.  1870,  ch.  151,  H  2  and  7 ;  L.  1880.  ch.  »1.  Settlintt  a  dis- 
putc  an  to  constniingr  previous  statnteii ;  »of  Otffood  v.  Mai^uire.  61  N.  Y, 
fi24;  Mjwten  r.  Eclectic  L.  Ins.  Co.,  6  Daly,  4.V»;  Att'y  Oen'le.  North 
Am.  L.  Ills.  Co.,  6  Abb.  N.  C.  293:  Medbury  v.  Rochester  F.  S.  Co.,  19 
Hun,  498;  WllmerHclofflcrc.  LakoMahopac  Imp.  Co.,  18 IJ.  387;  Bedcfl 
V.  Samo.T  l)Hly,273;  Flnhor  w.  WorUl  Mut.  L.  Ins.  Co.,  47  How.  Pr.  451; 
Att'y  Gi«nM  v.  Continental  Ins.  Co.,  53  Id.  Ifi;  Att'y  Oen'l  v.  Atlantic 
Mutual  L.  Ins.  Co.  63  Id.  227 ;  People  v.  Same,  74  N.  Y.  177. 

§  1787.  Temporary  ujunction. — In  an  action,  brought 
as  prescribed  in  this  article,  the  court  may,  upon  proof 
of  the  facts  authorizing  the  action  to  be  maintained, 
grant  an  injunction  order,  restraining  the  corporation, 
and  its  trustees,  directors,  managers  and  other  officers, 
from  collecting  or  receiving  any  debt  or  demand,  and 
from  paying  out,  or  in  any  way  transferring  or  deliver- 
ing, to  any  person,  any  money,  property,  or  efiTects  of 
the  corporation,  during  the  pendency  of  the  action  ;  ex- 
cept  by  express  permission  of  the  court.  Where  the 
action  is  brought  to  procure  the  dissolution  of  the  cor- 
poration,  the  injunction  may  also  restrain  the  corpora- 
tion, and  its  trustees,  directors,  managers  and  other 
officer."*,  from  exercising  any  of  its  corporate  rights, 
privileges,  or  franchises,  during  the  pendency  of  the  ao 
tion  ;  except  by  express  permission  of  the  court.  The 
provisions  of  title  second  of  clia))ter  seventh  of  this  act, 
relating  to  the  granting,  vacating  or  modifying  of  an  in- 
junction order,  apply  to  an  injunction  order,  granted  as 
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piescribed  in  this  section ;  except  that  it  can  be  granted 

only  by  the  court. 

Id. .  remainder  of  1 39  and  40.  aineiuled ;  AttV  GenM  v.  Quardlan  L.  Ins. 
Co.,77  N.  Y.  272;  Atl'y  0«n'l  v.  North  Am,  L.  Ins.  Co.,  6  Abb.  N.  C. 
S90;  Devoe  v.  Ithaca  and  Owego  R.  B.  Co. ,  S  Paige,  .V21 . 

^  1788.  Receiver  may  be  appointed.  Pennanent 
and  temporary  receiver.  Powers,  etc.,  of  temporary 
receiver. — In  such  an  action,  tlie  court  may  also,  at  any 
stage  thereof,  appoint  one  or  more  receivers   ot  the 

eroperty  of  the  corporation.  A  receiver,  so  appointed 
efore  final  judgment,  ia  a  temporary  receiver  until 
final  judgment  is  entered.  A  temporary  receiver  has 
power  to  collect  and  receive  the  debts,  demands,  and 
other  property  of  the  corporation  ;  to  preserve  the  prop- 
erty,  and  the  proceeds  of  the  debts  and  demands  col- 
lected ;  to  sell,  or  otherwise  dispose  of,  the  property, 
as  directed  by  the  court ;  to  collect,  receive,  and  pre- 
serve the  proceeds  thereof ;  and  to  maintain  any  action 
or  special  proceeding,  for  either  of  tliose  purposes.  He 
must  qualify  as  prescribed  by  law,  for  the  qualification 
of  a  permanent  receiver.  Unless  additional  powers  are 
specially  conferred  upon  him,  as  prescribed  in  the  next 
section,  a  temporary  receiver  has  only  the  powers  speci- 
fied in  this  section,  and  those  which  are  incidental  to  the 
exercise  thereof.  A  receiver,  appointed  by  or  pursuant 
to  a  final  judgment  in  the  action,  or  a  temporary  re- 
ceiver who  is  continued  by  the  final  judgment,  is  a  per- 
manent receiver. 

Sw  H  3R  and  41 ;  Chamberlain  v.  Rocheatfir  Seamless  Paper  Vessel  Co., 
7  Hun.  567:  KJncaid  v.  DurnoUe,  M  N.  Y.  &M;  Alt*y  Qeu'l  v.  Atlantic 
Mut.  Ins.  Co..  63  How.  Pr.  2*/7 ;  Ixxler  r.  N.  Y..  Utica  and  Ogdensburgh 
R.  R.  Co.,  i  Hun.  22 ;  Maun  v.  Pentz.  3  N.  Y.  415 :  Verplanrk  tj.  M»Tcan- 
Ule  Ins.  Co..  2  Paige,  4:«;  Van  Cot t  v.  Van  Brunt,  2  Abb.  N.  C.  283; 
Dambnian  v.  Empire  Mill,  12  Barb.  311. 

§  1789.  Additional  powers  and  duties  may  be  con- 
ferred upon  temporary  receiver, — A  temporary  receiver, 
appointed  as  prescribed  in  the  last  section,  is,  in  all 
respects,  subject  to  the  control  of  the  court.  In  addi- 
tion to  the  powers  conferred  upon  him,  by  the  provis- 
ions of  the  last  section,  the  court  may,  by  the  order  or  in- 
terlocutory judgment  appointing  him,  or  by  an  order  sub- 
sequently made  in  the  action,  or  by  the  final  judgment, 
confer  upon  him  the  pK)wers  and  authority,  and  subject 
him  to  the  duties  and  liabilities,  of  a  permanent  receiver, 
or  so  much  thereof  as  it  thinks  proper ;  except  that  he 
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sliall  not  make  any  diatribution  among  the  creditors 
or  stockholders,  before  final  judgment,  unless  he  !a 
specially  directed  so  to  do  by  the  ^urt. 
Id. ,  part  of  II 41  and  42,  and  L.  1852,  ch.  71,  <  1  (3  Edm.  6B2). 

§  1790.  Making  stockholders,  etc^  parties*— Where 
the  action  is  brought  by  a  creditor  of  a  corporation,  and 
the  stockholders,  directors,  trustees,  or  other  offioera» 
or  any  of  them,  are  made  liable  by  law,  in  any  event  or 
contingency,  for  the  payment  of  his  debt,  the  persons, 
BO  made  liable,  may  be  made  parties  defendant,  by  the 
original  or  by  a  supplemental  complaint ;  and  their 
liability  may  be  declared  and  enforced  by  the  judgment 
in  the  action. 

Id.,  |43;  se«  Kincald  v.  IhiraeUe.  A9  N.  Y.  548. 

§  1791.  When  separate  action  may  be  brooght 
against  them. — Wliere  the  stockholders,  directors,  trus- 
tees, or  oiher  officers  of  a  corporation,  who  are  made 
liable,  in  any  event  or  contingency,  for  the  payment  of 
a  debt,  are  not  made  parties  defendant,  as  prescribed  in 
the  last  section,  the  plaintiff  in  the  action  may  maintain 
a  separate  action  against  them,  to  procure  a  judgment, 
declaring,  apportioning  and  enforcing  their  liability. 
Sabstitutcd  for  28  44  and  45 ;  Kincald  v.  Durnelle,  59  N.  Y.  MS. 

g  1792.  FrooeedingB  in  either  action. — In  an  action, 

brought  as  prescribed  in  either  of  the  laat  two  sections, 
the  court  must,  wlien  it  is  necessary,  cause  an  acooant  to 
be  taken  of  the  property  and  of  the  debts  of  the  cor- 
poration, and  thereupon  the  defendant's  liability  must 
be  apportioned  accordingly  ;  but,  if  it  affirmatively  ap- 
pears, that  the  corporation  is  insolvent,  and  has  no 
property  to  satisfy  its  creditors,  the  court  may,  without 
taking  such  an  account,  ascertain  and  determine  the 
amount  of  each  defendant's  liability,  and  enforce  the 
same  accordingly. 
Inlleaof834fiaud47. 

§  1793.  Judgment  J  property  of  corporation  to  be 
distributed. — A.  final  judgment  in  an  action,  brought 
against  a  corporation,  as  prescribed  in  this  article,  either 
separately  or  in  conjunction  with  its  stockholders,  di- 
rectors,  trustees,  or  other  officers,  must  provide  for  & 
just  and  fair  distribution  of  the  property  of  the  corpo- 
ration, and  of  the  proceeds  thereof,  among  its  £iir  and 
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honest  creditors,  in  the  order  and  in  the  proportions 
prescribed  bj  law,  in  case  of  the  yoluntarjr  dissolution 
of  a  corporation. 
Id.,  H  37  and  48. 

%  1794L  Id.;  stock  subscriptions  to  be  recovered. — 
Where  the  stockholders  of  the  corporation  are  parties  to 
ihe  action,  if  the  property  of  the  corporation  is  not 
sufficient  to  discharge  its  debts,  the  interlocutory  or  final 
judgment,  as  the  case  requires,  must  adjudge  that  each 
stockholder  pay  into  court  the  amount  due  and  remain- 
ing unpaid,  on  the  shares  of  stock  held  by  him,  or  so 
much  thereof  as  is  necessary  to  satisfy  the  debts  of  the 
corporation. 

Id.,  (49,  amended. 

§  1796.  Id. ;  as  to  UabUities  of  directors  and  stock- 
holders*^ — If  it  appears,  that  the  property  of  the  corpora- 
tion, and  the  sums  collected  or  collectible  from  the 
stockholders,  upon  their  stock  subscriptions,  are  or  will 
be  insnfficient  to  pay  the  debts  of  the  corporation,  the 
eoart  must  ascertain  the  several  sums,  for  which  the 
directors,  trustees,  or  other  officers,  or  the  stockholders 
of  the  corporation,  being  parties  to  the  action,  are  liable; 
and  must  adjudge  that  the  same  be  paid  into  court,  to 
be  applied,  in  such  proportions  and  in  such  order  as 
justice  requires,  to  the  payment  of  the  debts  of  the  cor- 
poration. 

Id.,  {50. 

§  1796.  Bfiect  of  this  article  limited.— This  article 
does  not  repeal  or  affect  any  special  provision  of  law, 
prescribing  that  a  particular  kind  of  corporation  shall 
cease  to  exist,  or  shall  be  dissolved,  in  a  case  or  in  a 
manner,  not  prescribed  in  this  article ;  or  any  special 
provision  of  law,  prescribing  the  mode  of  enforcing  the 
liability  of  the  stockholdem  of  a  partioolar  kind  of  cor* 
poration. 
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ARTICLE  FOURTH. 

ACTION  BT  THE  FBOPLB  TO  ANNUL  A  CORPORATIOK. 

Sbc.  1797.  Action  by  attorney-Reneral,  when  legislature  directs. 

1798.  Id. ;  by  leave  of  court. 

1799.  Leave  ;  when  and  how  fipranted. 

1800.  Action  triable  by  a  Jury. 

1801.  Judgment. 

1802.  I  Inunction  may  lasne. 

18U3.  Copy  of  Judgment-roll  to  be  filed  and  published. 

§  1797.  Action  by  attorney-general,  when  legiala- 
ture  directs. — The  attorney-general,  whenever  he  is  so 
directed  by  the  legislature,  must  bring  an  action  against 
a  corporation  created  by  or  under  the  laws  of  the  State, 
to  procure  a  judgment,  vacating  or  annulling  the  act  of 
incorporation,  or  any  act  renewing  the  corporation,  or 
continuing  its  corporate  existence,  upon  the  ground  that 
the  act  was  procured  upon  a  fraudulent  suggestion,  or 
the  concealment  of  a  material  fact,  made  by  or  with  the 
knowledge  and  consent  of  any  of  the  persons  inoor- 
porated. 

Code  Proc,  f  429 ;  2  R.  S.  579, 1  13  (2  Edm.  GOO) ;  The  People  v.  Low- 
ber,  28  Barb.  6ft:  The  People  o.  Mayor  of  N.  Y'.,10  Abb.  444;  32  Barb.  3ft ; 
19  How.  IW  ;  Ormsby  v.  ^  ormoiit  Copper  Miniiu  Co.,  65  Barb.  .160 ;  Peo- 
ple V.  Manhnttan  Co.,  9  Wend.  361:  Bank  of  Niagara  v.  Johnison.  8 
Wend.  645:  Micklea  v.  Rochester  City  Bank,  U  Paige,  118;  People  «. 
Ulilsdale  T.  Co..  23  Wend.  2M. 

§  1798.  Id.)  by  leave  of  court. — Upon  leave  being 
granted,  as  prescribed  in  the  next  section,  the  attorney- 
general  may  bring  an  action  against  a  corporation 
created  by  or  under  the  laws  of  the  State,  to  procure  a 
judgment,  vacating  the  charter  or  annulling  the  exist- 
ence of  the  corporation,  upon  the  ground  that  it  haa, 
either 

1.  Offended  against  any  provision  of  an  act,  by  or 
under  which  it  was  created,  altered  or  renewed,  or  an 
act  amending  the  same,  and  applicable  to  the  corpora- 
tion; or, 

2.  Violated  any  provision  of  law,  whereby  it  has  for- 
feited its  charter,  or  become  liable  to  be  dissolved,  by 
the  abuse  of  its  powers ;  or, 

8.  Forfeited  its  privileges  or  franchises,  by  a  failure 
to  exerdse  its  powers  ;  or, 
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4.  Done  or  omitted  any  act,  wliicU  amounts  to  a  sar- 
Tenderof  its  corporate  rights,  privileges,  and  franchises; 
or, 

5.  Exercised   a  privilege  or  franchise,  not  conferred 

upon  it  by  law. 

Code  Proc.,  {  430 :  2  R.  S.  J»3.  }  39  (2  Edm.  fl04) ;  Smith  v.  Metropolitan 
Gas  Light  Co.,  12  How.  187;  The  People  «.  Erie  R.   R.   Co.,  36  ui.  129. 

§  1799.  Ijeave  ;  when  and  how  granted. — Before 
granting  leave,  the  court  may,  in  its  discretion,  require 
such  previous  notice  of  the  application  as  it  thinivs  pro- 
per, to  be  given  to  the  corporation,  or  any  officer  thereof » 
and  may  hear  the  corporation  in  opposition  thereto. 

Code  Proc.,  1 431 ;  f  40 R.  S. 

^  1800.  Action  triable  by  a  jury'. — An  action,  brought 
as  prescribed  in  this  article,  is  triable,  of  course  and  of 
right,  by  a  jury,  a.s  if  it  was  an  action  specified  in  sec- 
tion 968  of  tliis  act,  and  without  procuring  an  order,  as 
prescribed  in  section  970  of  this  act. 

New.    People  v.  Albany  and  Susj^uehanna  R.  R.  Co.,  57  N.  Y.  161. 

^  1801.  Judgment. — Wliere  any  of  the  matters,  speci- 
fied in  section  1797  or  section  1798  of  this  act,  are  es- 
tablished in  an  action,  brought  as  prescribed  in  either  of 
those  sections,  the  court  may  render  final  judgment  that 
the  corporation,  and  each  officer  thereof,  be  perpetually 
enjoined  from  exercising  any  of  its  corporate  rights, 
privileges,  and  franchises ;  and  that  it  be  dissolved. 
The  judgment  must  also  provide  for  the  appointment  of 
a  receiver,  the  taking  of  an  account,  and  the  distribu- 
tion of  the  property  of  the  corporation,  among  its  credit- 
ors and  stockholders,  as  where  a  corporation  is  dissolved 
upon  its  voluntary  application,  as  prescribed  in  chapter 
seventeenth  of  this  act. 

Code  Proc.,  U  442  and  444  :  2  R.  S.  &79,i9  14  and  27  (2  E<lin.  600) ;  see 
The  People  v.  Northern  R.  R.  Co..  42  N.  Y.  217 ;  8.  o.,  &3  Barb.  98. 

§  1802.  Injunction  may  issua — In  an  action,  brought 
as  prescribed  in  this  article,  an  injunction  order  may  be 
g^nted,  at  any  stage  of  the  action,  restraining  the  cor- 
poration,  and  any  or  all  of  its  directors,  trustees,  and 
other  officers,  from  exercising  any  of  its  corporate  rights, 
privileges,  or  franchises  ;  or  from  exercising  certain  of 
Its  corporate  rights,  prrvilegpes,  or  franchises,  specified 
in  the  injunction  order ;  or  from  exercising  any  franchise. 
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libertj,  or  priviloKe,  or  transacting  any  baainess,  not 
allowed  by  law.  Such  an  injunction  ia  deemed  one  of 
those  specified  in  section  603  of  this  act,  and  all  the 
provisions  of  title  second  of  chapter  seventh  of  this  act, 
applicable  to  an  injunction  specified  in  that  section, 
apply  to  an  injunction  srantedas  prescribed  in  this  sec- 
tion, except  that  it  can  oe  granted  only  by  the  court. 

2R.  8.  462,  N  31  and 32  (2  Edm.  482). 

I  1803.  Copy  of  JudgmmtFioll  to  be  filed  and 
pubUshed. — Where  final  judgment  is  rendered  against 
a  corporation,  in  an  action,  brought  as  prescribed  in 
this  article,  the  attorney-general  must  cause  a  copy  of 
the  judgment-roll  to  be  forthwith  filed  in  the  office  of 
the  secretary  of  State  ;  who  must  cause  a  notice  of  the 
substance  and  effect  of  the  judgment,  to  be  published, 
for  four  weeks,  in  the  newspaper  printed  at  Albany,  in 
which  legal  notices  are  required  to  be  published,  and 
also  in  a  newspaper  printed  in  the  county,  wherein  the 
principal  place  of  business  of  the  corporation  was 
located. 
Code  Proc.  3  443;  2  R.  S.  &sn,  ||  24  and  an  (^  Sdm.  mi).  ; 

ARTICLE  FIFTH. 

PROVISIONS    APPLICABLE    TO    TWO    OR    MORS    OF    THX 
-ACTIONS  SPECIFIED  IN  THIS  TTTLB. 

8kc.  ism.  Certain  corporations  excepted  fVom  certain  articles  of  this  tltla 

ISOi.  Officers  nn«l  iiRcnts  inny  bo  compelled  to  testify. 

18<)6.  InJunctloMH  staylnif  actions  by  creditors. 

1S07.  Crciliior-i  may  b»'  brought  in. 

18<)8.  Whenattorney-ffenpral  muat  bring  action. 

18()9.  Keqiiisitcs  or  injanclion  againiit  corporations  in  certain  cases. 

IHU).  Id.;  of  onler  appointing  receiver  In  certain  caseg. 

1811.  Id. ;  of  judicial  suspension  or  removal  of  an  offlcer. 

1812.  Application  of  the  last  three  sections. 

1813.  In  action  against  stoclcholders,  misnomer, etc.,  not  available. 

§  1804.  Oertaln  corporationa  ezoepted  from  certain 
articles  of  this  title. —  Articles  second,  third  and  fourth 
of  this  title  do  not  apply  to  an  incorporated  library  so- 
ciety ;  to  a  religious  corporation ;  to  a  select  school  or 
academy,  incorporated  by  the  regents  of  the  university, 
or  by  an  act  of  the  legislature ;  or  to  a  municipal  or 
other  political  corporation,  created  by  the  constitution, 
or  by  or  under  the  laws  of  the  State. 
2  R.  S.  466.  {  57  (3  Edm.  487) ;  Boberison  v.  Bulliona.  II  N.  T.  243. 
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§  1806.  OOcen  and  agents  may  be  compelled  to 
toaoly. —  In  an  action,  brought  as  prescribed  in  article 
second,  third,  or  fourth  of  tw«  tUIe,  a  stockholder,  offi- 
cer, alieoee,  or  agent  of  a  corporation,  is  not  excused 
from  anaweilng  a  que6ti<m,  relating  to  the  management 
oi  the  corporation,  or  the  transfer  or  disposition  of  its 
property,  on  the  gronnd  that  his  answer  may  expose 
the  corporation  to  a  forfeiture  of  any  of  its  corporate 
righte,  or  will  convict  him  of  a  criminal  offence,  or  to 
Bubject  him  to  a  penalty  or  forfeiture.  But  his  testi. 
mooy  shall  not  be  used,  as  evidence  against  him,  in  a 
criminal  action  or  special  proceeding. 
Id.^ilSl'U;  People  V.  Lake  Sliore  A  Hfch.  8.  R.  R.  Co.,  11  Hun.  I. 

§  1806.  Ii^Jtmctlon  staying  actions  by  creditors. — 
In  such  an  action,  the  court  may,  in  its  discretion,  on 
the  application  of  either  party,  at  any  stage  of  the  ac. 
tion,;.TOfore  or  after  final  judgment  and  with  or  without 
security,  grant  an  injunction  order,  restraining  the 
creditors  of  the  corporation  from  bringing  actions 
against  the  defendants,  or  any  of  them,  for  the  recov- 
ery of  a  sum  of  money,  or  from  taking  any  further 
proceedings  in  such  actions,  theretofore  commenced. 
Sttch  an  i^) unction  has  the  same  effect,  and,  except  as 
otherwise  expressly  prescribed  in  this  section,  is  sub- 
ject to  the  same  provisions  of  law,  as  if  each  creditor, 
upon  whom  it  is  served,  was  named  therein,  and  was  a 
pitrty  to  the  action  in  which  it  is  granted. 
Id.,  {06,  In  part. 

§  1807.  Oreditors  may  be  brought  in. —  In  such  an 
action,  the  court  may,  at  any  stage  of  the  action,  before 
or  aft«r  final  indgment,  make  an  order  requiring  all  the 
creditors  of  the  corporation  to  exhibit  and  prove  their 
claims,  and  thereby  make  themselves  parties  to  the 
action,  in  such  a  manner,  and  within  sucu  a  reasonable 
time,  not  less  than  six  months  from  tlie  first  publica- 
tion  of  notice  of  the  order,  as  the  court  directs ;  and 
that  the  creditors,  who  make  default  in  so  doing,  shall 
be  precluded  from  all  benefit  of  the  judgment,  and 
from  any  distribution  which  may  be  made  thereunder. 
Notice  of  the  order  must  be  given  by  publication,  in 
such  newspapers,  and  for  such  a  length  of  time,  as  the 
court  directs. 
Benuiiider  of  1 56 ;  Judson  v,  Rossle  Galena  Co. ,  9  Paige,  d96 ;  Rlnn  v. 
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A.  ¥.  Ins.  Go.,K>  N.  T.  143;  In  re  Harrooiiy  ¥%n  lot.  Co.,  45  N.  T. 
810 ;  Smith  v.  Manhattan  Insurance  Co. ,  4  Hun,  127. 

1 1808,  When  attomoy-genenl  mmt  bring  action. 

—  Where  the  attorney-general  has  good  reason  to  be> 
lieve,  that  an  action  can  be  maintained  in  behalf  of  the 
people  of  the  State,  as  prescribed  in  article  second. 
third,  or  fourth  of  this  title,  except  section  1797  of  this 
act,  he  must  bring  an  action  accordingly,  or  apply  to  a 
competent  court  for  leave  to  bring  an  action,  as  the 
case  requires  ;  if,  in  his  opinion,  the  public  interests 
require  that  au  action  should  be  brought.  In  a  case 
where  the  action  can  be  brought  only  by  the  attorney- 

general  in  behalf  of  the  people,  if  a  creditor,  stock- 
older,  director,  or  trustee  of  the  corporation,  applies 
to  the  attorney-general  for  that  purpose,  and  furnishes 
the  security  required  by  law,  the  attorney-general  must 
bring  the  action,  or  apply  for  leave  to  bring  it,  if  he 
has  good  reason  to  believe,  that  it  can  be  maintained. 
"Where  such  an  application  is  made,  section  1986  of  this 
act  applies  thereto,  and  to  the  action  brought  in  pursu- 
ance thereof. 

New.    See  Code  Proc,  8  430 ;  i  1986,  post. 

g  1809.  Reqnisites  of  ix^Jnnction  agaiiuit  corpora. 
lions  in  certain  cases. —  An  injunction  order,  suspend- 
ing  the  general  and  ordinary  business  of  a  corporation,  or 
of  a  joint-stock  association,  consisting  of  seven  or  more 
persons,  or  suspending  from  office,  or  restraining  from 
the  performance  of  his  duties,  a  trustee,  director,  or 
other  officer  thereof,  can  be  granted  only  by  the  court, 
upon  notice  of  the  application  therefor,  to  the  proper 
officer  of  the  corporation  or  association,  or  to  the  trus- 
tee, director,  or  other  officer  enjoined.  If  such  an  in- 
junction order  is  made,  otherwise  than  as  prescribed  in 
this  section,  it  is  void. 

L.  1870,  ch.  151,  ?  1  (7  Edm.  661),  amended ;  see  I  1919,  post. 

§  1810.  Id. ;  of  order  appointing  receiver  in  certain 
oases. —  A  receiver  of  the  property  -of  a  corporation 
can  be  appointed  only  by  the  court,  and  in  one  of  the 
following  cases : 

1.  An  action,  brought  as  prescribed  in  article  second, 
third,  or  fourth  of  this  title. 

2.  An  action  brought  for  the  foreclosure  of  a  mort- 
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gage  upon  the  property,  of  which  the  reoeirer  is  ap> 
pointed,  where  the  mortgage  debt,  or  the  interest 
thereapon,  has  remained  unpaid,  at  least  thirty  days 
after  it  was  payable,  and  after  payment  thereof  was 
duly  demanded  of  the  proper  officer  of  the  corporation: 
and  where  either  the  income  of  the  property  is  specific- 
ally mortgaged,  or  the  property  itself  is  probably  insuf- 
fident  to  pay  the  mortgage  debt. 

8.  An  action  brought  by  the  attorney-general,  or  by 
a  stockholder,  to  preserre  the  assets  of  a  corporation, 
having  no  officer  emppwered  to  hold  the  same. 

4.  A  special  proceeding  for  the  voluntary  dissolution 
of  a  corporation. 

Where  the  receiver  is  appointed  in  an  action,  other- 
wise than  by  or  pursuant  to  a  final  judgment,  notice  of 
the  application  for  his  appointment,  must  be  given  to 
the  proper  officer  of  the  corporation. 

Id.,  1 3;  Bnrllngame  t>,  Parco,  12  han^44  :  Smith  v.  Timiny,  13  Id.  flSTl, 
Rules  87  and  SB:  Clinch  v.  South  Side  R.  R.  Co..  1  id.  636;  Osffood  v. 
Magulre.  61  N.  Y.  524 ;  Groesbeck  v.  Dunscomb,  41  How.  362 ;  L.  1870, 
cb.  661, 1 3. 

J  1811.  Id. )  of  Judicial  suspension  or  removal  of  an 
cer. —  A  trustee,  director,  or  other  officer  of  a  corpo- 
ration shall  not  be  suspended  or  removed  from  office, 
by  a  court  or  judge,  otherwise  than  by  the  final  judg- 
ment  of  a  competent  court,  in  an  action  brought  by  the 
attorney-general,  as  prescribed  in  section  1781  of  this 
act. 
Id. ,  {  2,  amended ;  -f  1786,  ante. 

§1812.  Applioation  of  the  last  three  sections. —  The 
last  three  sections  apply  to  an  action  or  special  pro- 
ceeding, against  a  corporation,  or  joint-stock  association 
created  by  or  under  the  laws  of  the  State,  or  a  trustee. 
director,  or  other  officer  thereof ;  or  against  a  corpora- 
tion, or  joint-stock  association,  created  by  or  under  the 
laws  of  another  state,  government,  or  country,  or  a 
trustee,  director,  or  other  officer  thereof,  where  the 
corporation  or  assodation  does  business  within  the 
State,  or  has,  within  the  State,  a  business  agency  or  a 
fiscal  agency,  or  an  agency  for  the  transfer  of  its  stock. 
Id.,  {  6,  amended ;  D.  1679,  ch.  428. 

§  1813.  In  action  against  stockholders,  misnomer, 
etc.,  not  available. —  Where  an  action,  authorized  by  a 
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law  of  the  State,  ie  bxoaght  against  one  or  more  per- 
sons, as  stockholders  of  a  corporation  or  joint-stock 
association,  an  objection  to  any  of  the  piooeedings  eao. 
not  be  taken,  by  a  person  properly  made  a  defendant 
in  the  action  on  the  ground  that  the  plaintiff  has  joined 
with  him,  as  a  defendant  in  the  action,  a  person,  whose 
name  appears  on  the  stock-books  of  Uie  corporation  or 
associatloni  as  a  stockholder  thereof,  by  the  name  so 
appearing;  but  who  is  misnamed,  or  dead,  or  is  not 
liable  for  any  cause.  In  such  a  case,  the  court  may,  at 
anytime  before  final  judgment,  ujvon  motion  of  either 
party,  amend  the  pleadings  and  other  papers,  without 
prejudice  to  the  previous  proceedings,  by  substituting 
the  true  name  of  the  person  intended,  or  by  striking 
out  the  name  of  the  person  who  is  dead,  or  not  liable, 
and,  in  a  proper  case,  inserting  the  name  of  his  repre. 
sentative  or  successor, 
L.  IB69,  Gb,  1A7,  <  a  (7  fidm.  426). 
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A*™ff''"  1.  Action  by  oragmloBt  an  «x«caior  or  afdmtalstnKloir. 

3.  Action  by  a  creditor  againat  his  debtor's  next  of  kin,  legatee^ 

heir  or  deyisee. 
8>  Action  to  establiab  or  Impeach  «  wilU 
4«  General  and  miscellaneous  provisions. 

ARTICLE  FIRST. 

ACTION  BY  OB  AGAINST  AN    BZB0I7T0B  OR  AD1CINI8TRA. 
TOR. 

Ssa  1814.  Action,  etc.,  by  and  against  execator,  etos  to  be  brooght  la 
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1815'  When  personal  and  representative  causes  of  action  may  ba 


1814.  Id. ;  separate  dockets  and  exectitions. 


Joined. 
Id.;  separi 
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moncfl. 

1818.  Bxecutors  who  have  not  qualified,  not  necessary  parties. 
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im.  Id. ;  by  Infant ;  guardiatrs  bond. 
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^"^  }&  if!^i^?!^  ^  '"^^  ^  creditor  on  claim  i«toet«(l,  etc. 

^Sr  ?t     "**  ProPWV"  not.bound  by  JftdimSitilfaliwt  execu- 
MJJ.  WanUf  UMUnot  to  be  pleaded  by  execotor,  etc- 
1^.  LeaTo  to  Jssae  execution  against  executor,  etc 
?S?*  £!•  •Jl®'^  procured  -order ;  and  oontenU  thereof. 
IK*  SecVrlty  may  berequlred  fromalegatee. 
1828>  Actions,  etc.,  when  not  to  abate. 
1829'  Execution  on  former  Judgment. 

JS?-  AcUon  againat  executor,  etc^  who  has  been  luperseded. 
^H-  F«l9ePj««dinRby  executor,  etc. 
!?3?-  ,^  \'^.  inventory  may  be  contradicted. 
1833.  Liability  for  uncollected  demands. 
1834-  The  last  two  sections  qualifled. 
1835.  CoHttf;  how  awarded. 
1636.  Id.;  when  awarded. 

I  1814.  Action,  etc.,  by  and  against  exacutor,  etc., 
to  be  brought  in  representative  capacity. — An  action 
or  special  proceeding,  hereafter  commenced  bj  an  ex- 
ecutor or  administrator,  upon  a  cause  of  action,  be- 
longing to  him  in  his  representative  capacity,  or  an  ac- 
tion or  special  proceeding,  hereafter  commenced  against 
him,  except  where  it  is  brought  to  charge  him  person- 
ally, must  be  brought  by  or  against  him  in  his  repre- 
flentative  capacity.  A  judgment,  in  an  action  hereafter 
commenced,  recovered  against  an  executor  or  adminis- 
trator, without  describing  him  in  his  representative 
capacity,  cannot  be  enforced  against  the  property  of 
the  decedent,  except  by  the  special  direction  of  the 
court,  contained  tlierein. 

,-?*T;  ^^  *S«"  ^  Shannom  73  N.  Y.  29S :  Rialey  v,  Wightraan,  13  Hun, 
1^4  ■^IS^*'^'  Conger.  17 Id.  45;  Cordier  V.Thompson,  N.Y.C.P.,18  Alb. 
L-  J.  498 ;  Skelton  v.  Scott.  18  Huu,  St&;  Klngaland  v.  Dyckman,  5  Daly. 
U:  Leland  «.  Manning, 4  Hun.  7. 

§  1816.  When  personal  and  representative  causes 
of  action  may  be  joined. —  An  action  may  be  brought 
against  an  executor  or  administrator,  personally;  and 
also  in  his  representative  capacity,  in  either  of  the  fol- 
lowing cases : 

1.  Where  the  complaint  sets  forth  a  cause  of  action 
against  him  in  both  capacities,  or  states  facts,  which 
render  it  uncertain,  iu  which  capacity  the  cause  of  ac- 
tion exists  against  him. 

2.  Where  the  complaint  sets  forth  two  or  more  causes 
of  action  against  the  defendant,  in  different  capacities, 
all  of  which  grow  out  of  the  same  transaction,  or  tran- 
Mustions  eonneoted  with  the  same  subject  of  action  ;  do 
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not  require  different  places  or  modes  of  trial ;  and  are 
not  inconsistent  witli  each  otlier. 

In  a  case  specified  in  tliis  section,  a  judgment  for  the 
plaintiff  for  a  sum  of  money  must  distinctly  show, 
whether  it  is  awarded  against  the  defendant  personally, 
or  in  his  representative  capacity. 

New.  See  1 4S4.  buM.  9 ;  see  Ross  t>.  Harden.  44  Super,  Ct.  (J  ft  8)  », 
and  Clark  v.  Coles,  50  How.  178;  Fry  v.  Evans,  8  Wend.  530. 

§  1816.  Id. ;  separate  dockets  and  executionB. —  In  a 
case  specified  in  the  last  section,  or  where  costs,  to  he 
collected  out  of  the  individual  property  of  an  executor 
or  administrator,  are  awarded  in  an  action  by  or  against 
him  in  his  representative  capacity,  so  much  of  the 
judgment,  asawarda  a  sum  of  money  against  him  per- 
sonally, may  be  separately  docketed,  and  a  separate 
execution  may  be  issued  thereupon,  as  if  the  judgment 
contained  no  award  against  him  in  his  repreaentative 
capacity. 

New.    See  D  1836  and  3246,  post. 

§1817.  Regulations  when  some  of  the  ezeouton, 
etc..  are  not  summoned. —  In  an  action  or  special  pro- 
ceeding against  two  or  more  executors  or  administra- 
tors, representing  the  same  decedent,  all  are  considered 
as  one  person ;  and  those  who  are  first  served  with  pro- 
cess, or  first  appear,  must  answer  the  plaintiff.  Sepa- 
rate answers,  hy  different  executors  or  administrators 
cannot  be  required  or  allowed,  except  by  direction  of 
the  court.  .Judgment  in  favor  of  the  plaintiff  may  be 
entered,  and,  in  a  proper  case,  execution  may  be  issued, 
against  all  the  defendants,  as  if  all  had  appeared  But 
this  section  does  not  affect  the  plain tiflfs  right  to  bring 
into  court  all  the  executors  or  administrators,  who  are 
parties. 

2  R.  8.  448,  H  6  and  7  (2  Edm.  467),  amended ;  Salters  «.  Pruyn,  15  Abb, 
Pr.  224. 

§  1818.  Bzecuton  who  have  not  qualified,  not 
necessary  parties. —  One  of  two  or  more  executors,  to 
whom  letters  testamentary  have  not  been  issued,  is  not 
a  necessary  party  to  an  action  or  special  proceeding,  in 
favor  of  or  against  the  executors,  in  their  representa- 
tive capacity. 

L.  1636,  ch.  149, 1 1  (4  Edm.  MS).  Hoore  v.  WUIeit,  2  Hilt.  622.  8e« 
Bcnuitfon  v.  Farmers  and  Mechanics*  Bank,  88  Barb.  6Sr,  and  Bodfo*. 
Raise.  6  Wend.  813.  P  or»al 
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§  1819.  Aotlon  by  legatee,  etc.,  against  execator, 
etc. —  If,  after  the  expiration  of  one  year  from  the 
granting  of  letters  testamentary  or  letters  of  adminis- 
tration, an  ezecator  or  administrator,  refuses,  upon  de* 
mand,  to  pay  a  legacy,  or  distributive  share,  the  person 
entitled  thereto  may  maintain  such  an  action  a^fainst 
him,  as  the  case  requires.  But  for  the  purpose  of  com- 
puting the  time,  within  which  such  an  action  must  b  e 
commenced,  the  cause  of  action  is  deemed  to  accrue, 
when  the  executor's  or  administrator's  account  is  judi- 
cially settled,  and  not  before. 

2  R.  8.  114,  {9  (2  Sdm.  118)  ;  see  }  1837,  post.  Bundle  v.  Allison,  34  N. 
Y.  180 ;  Eberhardt  v.  Scbufter,  6  Abb.  N.  G.  141 ;  Hoyt  v.  HoyU  17  Han, 
192;  N1eh<>t8 1».  NIcboIs,  12  id.  42S;  Porter  v.  Kingsbury,  13  Jd.  33:  Lewis 
V.  Ujdoney,  12  id.  207  ;  Kerr  v.  Doustierty,  17  Id.  341 ;  Brown  v.  KnApp, 
id.  160;  MarBb  v.  Hague.  1  £dw.  Cb.  174;  Bevan  v.  Cooper,  7  Hun« 
117,  reversed  on  a  qnestion  of  lurtsdietion  lu  72  N.  Y.  317 ;  changing 
tbe  Jaw  in  Am.  Bible  Soc.  v,  Hebanl,  41  N.  Y.  619.  s.  o.,  51  Barb.  U2. 

§  182a  Id.^  by  infimt}  guardian's  bond.— The 
guardian  ad  litem  of  an  infant,  in  whose  favor  an 
action  is  brought,  as  prescribed  in  the  last  section, 
must,  unless  he  is  also  the  general  guardian,  execute 
and  file  with  the  clerk,  before  the  commencement  of 
the  action,  a  bond  to  the  infant,  with  at  least  two  suffi- 
cient sureties,  in  a  penalty  fixed  by  a  judge  of  the  court, 
conditioned  that  the  guardian  will  duly  account  to  the 
infant,  when  he  attains  full  age,  or,  in  case  of  his  death, 
to  his  personal  representatives,  for  all  money  or  prop- 
erty,  wliich  the  guardian  may  receive,  by  reason  of  the 
legacy  or  distributive  share. 

Id.,  1 12.  amended.    See  1 476,  ante. 

^  1821.  Whan  aotioa  barred  by  Judgment  against 
h«br,eto. — A  final  judgment  against  an  heir  or  devisee 
bars  an  action  against  the  executor  or  administrator  of 
the  decedent,  for  the  same  cause,  and  every  other  rem- 
edy to  enforce  payment  thereof  out  of  the  decedent's 
property,  unless  an  execution  against  property,  issued 
upon  the  jndgment,  has  been  returned  wholly  or  partly 
unsatisfied,  or  sufficient  real  property  to  satisfy  the 
jadg^ent  has  not  descended,  or  oeen  devised,  to  the 
judgment  debtor.  But,  if  the  judgment  was  recovered 
for  a  debt  or  legacy,  expressly  charged  upon  the  estate 
descended  or  devised,  the  bar  is  absolute. 

I<1. ,  B 7 and aiamended  and  conBolI<late<l.  See  Selover  v.  Coe, 63 N. Y. 
M;  BsriM*  V.  lUthawar,  66  Barb.  4A2 ;  Ferguson  v.  Broome,  1  Brad.  10; 
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see  Wambaagh «.  GafcM,  U  Peig«,  90ft:  Bennett  v.  Ilenlipiiie,  42  K.  Y. 
189 ;  Halsey  «.  Read,  9Paige, 44« ;  Whittaker  v.  Toung, 20ow.  560. 

g  1822.  ZjImiUtion  of  aoUon  by  eredltor  on  cUdm 
r«(|eoted,  etc, — Where  an  executor  or  admSDlatrator  dis. 

Sutes  or  rejects  a  claim  against  the  estate  of  the  dece- 
ent,  exhibited  to  him  after  the  commencement,  and 
before  the  completion  of  the  publication  of  a  notice  re- 
quiring  the  presentation  of  claims,  as  prescribed  by 
law,  unless  the  claim  is  referred,  as  prescribed  hy  law, 
the  claimant  must  commence  an  action  for  the  recovery 
thereof,  against  the  executor  or  administrator,  within 
six  months  after  the  dispute  or  rejection,  or,  if  no  part 
of  the  debt  is  then  due,  within  six  months  after  a  part 
thereof  becomes  due ;  in  default  whereof  he,  and  all 
persons  claiming  under  him,  are  forever  barred  from^ 
maintaining  sum  an  action  thereupon,  and  from  every 
other  remedy  to  enforce  payment  thereof  out  of  the  de- 
cedent's  property. 

2  R.  S.  89, 1 88  (2  Bdm.  91).  Tucker  r.  Tacker,  4  Keyes,  136 ;  Selover 
V.  Coe,  63  N.  Y.  438;  Clark  v.  Sexton,  23  Wend.  417 ;  Whitmore  v.  Fooee, 
1  Den.  l.'yO;  Broderick  v.  Smllh,  3  LaoB.  26;  Dolbeerr.  Casey,  19  Barb. 
149;  VanSaun  v.  Farley,  4  Daly,  16A;  Kidd  v.  Chapman,  2  Bub.  Ctt, 
414  :  National  Bank  of  FishklU  v.  Speight,  47  N.  Y.  668;  BlUoU  «.  Gronk, 
13  Wend.  35. 

J  I  1823.  Decedent's  real  property  not  bound  bv 
^  gment  against  exeontor,  etc. — Real  property,  which 
belonged  to  a  decedent,  is  not  bound,  or  in  any  way 
affected,  by  a  judgment  against  his  executor  or  admin- 
istrator, and  is  not  liable  to  be  sold  by  virtue  of  an 
execution  issued  upon  such  a  judgment,  unless  the 
judgment  Is  expressly  made,  by  its  terms,  a  lien  upon 
speci&c  real  property  therein  descril^ed,  or  expressly 
directs  the  sale  thereof. 

2  R.  S.  449. 1 12  (2  Edm.  H»).  See  |  l»T5,  ante,  and  Bank  of  Coopers- 
towu  V.  CorUos,  1  Abb.  Pr.  (N.  S. )  12. 

^  1824L  Want  of  assets  not  to  be  pleaded  hy  execu- 
tor, etc. — In  an  action  against  an  executor  or  adminis- 
trator, in  his  representative  capacity,  wherein  the 
complaint  demanas  judgment  for  a  sum  of  money,  the 
existence,  sufflciencyf  or  want  of  assets,  shall  not  be 
pleaded  by  either  party  ;  and  the  plaintiff's  right  of  re- 
covery is  not  affected  thereby,  except  with  respect  to 
the  costs  to  be  awarded,  as  prescribed  by  Uw.    A  jadg- 
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ment  ineneh  an  action  is  not  evidence  of  assets  in  the 

defendant's  hands. 

New.  Satetltiited  fnr »  R.  B.  AS  and  89.  H  SI ,  39  and  40  (2  Bdm .  90  and 
92),  and  2  R.  S.  448,  4M  and  451,  {  6  and  U  19-22  {,2  fidm.  467,  470).  See 
People  r.  Jadgea  of  Erie  county,  4  Cow.  445. 

§  1825.  Leave  to  issue  execution  agaixuit  executor, 
etc. — An  execution  shall  not  be  issued,  upon  a  judgment 
for  a  sum  of  money,  against  an  executor  or  adminis- 
trator, in  his  representative  capacity,  until  an  order 
permitting  it  to  be  issued  has  been  maide  bj  the  surro- 
gate  from  whose  court  the  letters  were  issued.  Such  an 
order  must  specify  the  sum  to  be  collected,  and  the  exe- 
eution  must  be  indorsed  with  a  direction  to  collect  that 
sum. 

2  R.  8.68,132(2  Edm.  90).  amended.  Olmstead  «.  Vredenburah,  10 
Jlovf.  215:  Mill*  V.  Thursby,  2  Abb.  432;  a.  c.  12  How.  3»;  Alden  v. 
Clark,  II  How.  Pr.  209;  Frink  v.  Morrison,  13  Abb.  dO;  Marine  Bank  of 
Chicago  V.  Van  Brunt,  49  N.  Y.  160;  Wood  v.  Morehonae,  4ft  Id.  368; 
"Winneu.  Van  8chalck,9  Wend.  448;  People  v.  Judges  of  Albany,  9  id. 
486 :  Mnlberan'ft  ExVa  v.  Oillespie,  12  id.  349:  People  v.  Judges  of  Erie,  4 
Cow.  495 :  Mills  V.  Tharsby.  11  liow.  126(Sarro.  Ot.) ;  flatter  of  Thomp- 
§oa,  41  Barb.  237 ;  {  1380.  ante. 

g  1826.  Id.;  how  proouredi  order |  and  contents 
tlMreol — At  least  six  days'  notice  of  the  application  for 
an  order  specified  in  the  last  section,  must  be  personally 
served  upon  the  executor  or  administrator,  unless  it 
appears  that  service  cannot  be  so  made  with  due  dili- 
gence ;  in  which  case  notice  must  be  given  to  such  per- 
sons, and  in  such  manner  as  the  surrogate  directs,  by 
an  order  to  show  cause  why  the  application  should  not 
be  granted.  Where  it  appears  tnat  the  assets,  after 
payment  of  all  sums  chargeable  against  them  for  ex- 
penses, and  for  claims  entitled  to  priority  as  against 
the  plaintiff,  are  not,  or  will  not  be,  sufficient  to  pay  all 
the  debts,  legacies  or  other  claims  of  the  class  to  which 
the  plaintiff's  claim  belongs,  the  sum,  directed  to  be 
collected  by  the  execution,  shall  not  exceed  the  plaint- 
iff's just  proportion  of  the  assets.  In  that  case,  one  or 
more  orders  may  be  afterwards  made  in  lilie  manner, 
and  one  or  more  executions  may  be  afterwards  issued, 
whenever  it  appears  that  the  sum  directed  to  be  col- 
lected by  the  nrst  execution  is  less  than  the  plaintiff's 
just  proportion. 

Id^  32,  in  part,  and  2  R.  S.  UM  13  (3  Edm.  119).  1 1381,  subd.  2,  ante, 
flee  Wallace  r.  8 wtnton,  61  N.  Y.  188,  and  casea  cited  nnder  preceding 
•ecUon;  St.  J«han.  Voorhtoa.  19  Abb.  M;  MitctMll  «.  Moant,id.  1. 
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g  1827.  8eciirit7  may  be  required  from  a  legatee. — 
Where  a  Judgment  has  been  rendered  against  an  exec- 
utor or  administrator,  for  a  legacy  or  distriba^e  share, 
the  surrogate,  before  granting  an  order  permitting  an 
execution  to  be  issued  thereupon,  may,  and  in  a  proper 
case  must,  require  the  applicant  to  file  in  his  office  an 
undertaking  to  the  defendant,  in  such  a  sum  and  witb 
such  sureties  as  the  surrogate  directs,  to  the  effect  that 
if,  after  collection  of  any  sum  of  money  by  virtue  of  the 
execution,  the  remaining  assets  are  not  sufficient  to  pay 
all  sums  for  which  the  defendant  is  chargeable  for  ex- 
penses, claims  entitled  to  priority  as  against  the  appli- 
cant, and  the  other  legacies  or  distributive  shares,  of 
the  class  to  which  the  applicant'^  claim  belongs,  the 
plaintiff  will  refund  to  the  defendant  the  sum  so  coU 
lected,  or  such  ratable  part  thereof,  with  the  other  lega- 
tees or  representatives  of  the  same  class,  as  is  necessary 
to  make  up  the  deficiency. 

Substituted  for  2  R.  S.  114. 11.%  {|  10  and  11  (2  Edm.  118). 

§  1828.  Actions,  etc.,  when  not  to  abate. — An  exec- 
utor, administrator,  or  a  person  appointed  by  the  Burro> 
gate,  as  prescribed  in  chapter  eighteenth  of  this  act,  to 
dispose  of  the  real  property  of  a  decedent,  is  deemed  » 
trustee,  appointed  by  virtue  of  a  statute,  within  the 
meaning  of  that  expression  as  used  in  section  766  of 
this  act. 

Substituted  for  2  R.  8.  77  J  40  (a  Bdm.  78);  2  R.  &  115^  |  14  (3  Edm. 

119),  and  L.  1650.  ch.  162  (4  Edm.  fl08). 

g  1829.  Sxecution  on  former  Judgment.— An  execn- 
tlon  may  be  issued,  in  the  name  of  an  execator  or  ad- 
ministrator, in  his  representative  capacity,  upon  a  judg- 
ment recovered  by  any  person  who  preceded  him  in  the 
administration  of  the  same  estate,  in  any  case  where  it 
might  have  been  issued  in  favor  of  the  original  plaint- 
iff, and  without  a  substitution. 

2  R.  S.  449. 1 13  (2  Sdm.  468).    See  1 1376,  ante. 

§  1830.  Action  against  execator,  etc.,  who  has  been 
sapemeded. — If  an  executor  or  administrator  is  defend- 
ant in  an  action  or  special  proceeding,  pending  when 
his  powers  cease,  the  plaintiff  may,  m  a  proper  case, 
proceed  therein  against  him,  to  charge  him  personally; 
but  a  judgment  or  other  determination,  thereafter  ren* 
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dered  or  madeftgaixiBt  him,  is  not  of  any  force,  as  against 
the  eataie  of  the  decedent,  cnr  a  person  eocoeeding  to  the 
administration  thereof. 
3  B.  8.  IIM  1ft  (2  Sclm.  119). 

§  1831.  False  pleading  by  executor,  etc. — An  execu- 
tor or  administrator  cafinot  be  made  personallj  liable  to 
the  adverse  party,  for  a  debt  or  for  damages,  by  reason 
of  his  having  made  a  false  allegation  in  pleadiDg. 

2  B.  S.  438,  i  10  (2  Edm.  468).    Ackerman  v.  Emmott,  4  Barb.  626. 

§  1832.  When  inventory  may  be  contradicted. — In 
an  action  or  special  proceeding,  to  which  an  executor  or 
administrator  is  a  party,  wherein  the  question  whether 
he  has  administered  the  estate  of  the  decedent,  or  any 
part  thereof,  is  in  issne,  or  is  the  subject  of  inquiry, 
and  the  inventory  of  assets,  filed  by  him,  is  given  in 
evidence,  either  party  may  rebut  the  same,  by  proof, 
either 

1.  That  any  property  was  omitted  in  the  inventory,  or 
was  not  returned  therein  at  its  true  value  ;  or 

2.  That  anv  property  has  perished,  or  has  been  lost, 
without  the  fault  of  the  executor  or  administrator ;  or 
has  been  fairly  sold  by  him,  at  private  or  public  sale, 
at  a  less  price  than  the  value  so  returned ;  or  that,  since 
the  return  of  the  inventory,  it  has  deteriorated  or  en- 
hanced in  value. 

Id.,  1 14,  amendad. 

%  1833.  LlablUty  for  nnoollacted  demands. — ^In  such 
an  action  or  special  proceeding,  the  executor  or  admin. 
Istrator  shall  not  be  charged  with  a  demand  or  right  of 
action,  included  in  the  inventory,  unless  it  appears  that 
the  same  has  been  collected,  or  might  have  been  col- 
lected, with  due  diligence. 

Id.  .1 U.  amended.  Moore*8  Ihtate,  1  Ta£k.  41 ;  Clartc «.  Clark.  8  Paige, 
169:  MMtck  V.  Me8lek.7Barl».120{  HoUtoter  «.  Barritt.  14  Hun.  201; 
Brown's  Accounting,  15  Abb.  (N.  S.)457;  Adair  v.  Brimmer,  74  N.  Y. 

flae. 

g  1834.  The  last  two  sections  qnalified^^The  last 
two  sections  do  not  vary  any  rule  of  evidence  respect- 
ing any  proof,  which  an  executor  or  administrator  may 
now  make. 

Id.,  1 16. 

g  1836.  Costs )  how  awavded.— Where  a  judgment 
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for  a  Bam  of  money  only  is  rendered  agmlnat  an  execu- 
tor or  administrator,  in  an  aetion  brought  against  him 
in  his  representative  capacity,  costs  shall  not  be  awarded 
against  him,  except  as  prescribed  in  the  next  section. 

2  R.  S.  90,  HI  C3  {Gdin.  98).  8«e  Code  of  Pnx^}  317;  Kowa  v.  Uoyd,  2 
Lans.  335 ;  9  Abb.  (NTS.)  257  ;  Fish  o.  Cranft,  id.  252 ;  PurseU  v,  rry.  19 
Hun,  fi05. 

§  1836.  Id.;  when  awarded. — Where  it  appears,  in  a 
case  specified  in  the  last  section,  that  the  plaintifiTs  de- 
mand was  presented  within  the  time  limited  by  a  notice, 
published  as  prescribed  by  law,  rehiring  creditors  to 
present  their  claims ;  and  that  the  payment  thereof  wae 
unreasonably  resisted  or  neglected,  or  that  the  defend- 
ant refused  to  refer  the  clarai,  as  prescribed  by  law  ; 
the  court  may  award  eosts  against  the  executor  or 
administrator,  to  be  collected,  either  oot  of  his  indi- 
vidual property,  or  out  of  the  property  ef  the  deoedent, 
as  the  court  directs,  having  reference  to  the  facts  which 
appear  on  the  trial.  Where  the  action  Is  brought  in 
the  supreme  court,  or  in  a  superior  city  court,  the  facts 
must  be  certified  by  the  judge  or  referee,  before  whom 
the  trial  took  place. 

Id.,  i  41,  In  twrts  1 3M6.  pout,  and  see  Field  v.  I1«1d,  77  N.  T.  294.  and 
Morgan  v.  SUdmore,  3  Abb.  N.  CM;  Buckhout  v.  Hunt,  16  How. 
407;  Snyder  p.  Young,  4  id.  217;  Van  VIeck  v.  Burroughs,  0  Barb.  341: 
Fort  V.  Gooding, 9  id.  988 ;  RuMell  v.  Xane.  1  Id.  910 ;  Bniloek  v.  Bogaitfni, 
1  Den.  276 ;  Cruikshack  v.  Cruikshank,  9  How.  350 ;  Comatoek  r.  Oim» 
fttead,  6  Id.  77  ;  Stephenson  r.  Clark,  12  id.  282 :  Fori  r.  Gooding, »  Barb. 
3S8:  Knapp  v.  Curtis.  6  Hill.  386 ;  Swift  v.  Blair,  12  Wend.  278 :  Pronde 
-  Whltor  -■  " '"    * "• 


ABTICLE  SECOND. 

ACTIOK  BY  A  CRBDITOB   AQAIN8T    HIS    BBBTOR'S  KBXT 
OF  KIN,  LEOATBB,  HSIR,  OR  DBVIBEE. 

8io.  1837.  When  action  lies  against  next  of  kin,  legatees,  etc 
laid.  Action  may  bejoint  or  several. 

1839,  In  Joint  action,  recover^'  lobe  apportioned. 

1840.  Recovery  In  a  several  action. 

1^1.  Requisites  toreoovaty  in  action  against  legatte. 
1842.  Id.:  in  action  against  a  preferred  legatee. 
1»43.  Liability  of  heirs  and  devisees. 

1844.  When  action  therefor  may  be  brought. 

1845.  Effect  of  application  to  sell  real  property. 

1846.  Action  must  bejoint. 

1M7.  Becoveiy  to  be  apportiooad. 


Digitized 


by  Google 


126  BtBCBDENT'S  BSTATK  §§  1837-^1839. 

8xc  1B46.  RequlsUAi  to  recoveTy  «ipRiiiii  hafan. 
1849.  Id. ;  uaf tkst  Uevlfiees. 
18M.  Seductioiu  for  prior  recov«ri4^. 
1861.  Complalot  to  describe  land  descended,  etc. 
18B2.  Jtldffment  *,  when  to  be  satlsfled  out  of  land. 
1893.  Id.;  wben  notation  on  land  aliened. 
18M.  How  ludgment  taken,  wben  land  aliened. 
1856.  Clannflcatlon  or  debts  to  be  enforced  under  this  article. 
1866.  Deftmce  by  reason  of  other  prior  or  equal  claims. 
18ft7.  Id.;  when  sucb  a  cUlni  is  pakl. 
1858L  Action  not  suspended  by  infancy. 
18W.  This  article  not  applicable,  where  will  charges  rral  property 

etc 
1860.  One  action,  where  same  person  is  heir,  devisee,  etc. 

§  1837.  When  action  lies  against  next  of  kin,  lega. 
teiMhetc — An  action  may  be  maintained,  as  prescribed 
in  this  article,  against  the  surviving  husband  or  wife  of 
a  decedent,  and  the  next  of  kin  of  an  intestate,  or  the 
next  of  kin  or  legatees  of  a  testator  to  recover,  to  the 
extent  of  the  aaaeta  paid  or  distributed  to  them,  for  a 
debt  of  the  decedent,  upon  'which  the  action  might  have 
been  maintained^  against  the  executor  or  administrator. 
The  neglect  of  the  creditor  to  present  his  claim  to  the 
executor  or  administrator,  within  the  time  prescribed 
by  law  for  that  purpose,  does  not  impair  his  right  to 
maintain  such  an  action. 

2R.  S.  90,}42(2Edm.  92),  amended.  Merchants*  Ins.  Co.  r.  Hln- 
mm,  31  Barb.  4I0;  s.  o..  13  Abb.  Pr.  110;  see.  also,  ]>rake  r.  Ollmore,  92 
N.  X.  Si9:  Seloverv.  Coe,jKrid.  483;  Brwiav.  Loper,43Id.  OBI;  Curley 
V.  Hodges,  19  Ron.  187;  Whittaker  v.  Young«  2  Cow.  SG9;  Kellon  v. 
Ofmstead,  6  How.  Pr.  487 :  Hollister  v,  Holllster,  10  id.  &32 ;  ISero 
V,  CUrke,  6  IllU,  330 ;  Mersereau  sr.  KyoTsa,  3  N.  Y.  Ml ;  Roe  v.  Swezy,  10 
B«rb.  247 :  Wambaugh  v.  Gates.  11  Paige,  605 ;  a.  c,  1  How.  App.  Cas. 
217 ;  Bennett  v.  Morehouse,  42  N.  T.  189. 

§  183S.  Action  may  be  Joint  or  several.— Au  action^ 

specified  in   the  last   section,  must  be  brought,  either 

jointly  against  the  surviving  husband  or  wife,  and  all 

the  legatees  or  all  the  next  of  kin,  as  the  case  may  be, 

or  at  the  plaintiff's  election,  acaiust  one  of  them  only. 

But  where  a  legacy  is  received  by  two  or  more  persons 

Ipintly,  they  are  deemed  one  legatee,  within  the  mean- 

mg  of  each  provision  of  this  article,  relating  to  legatees. 

3  R.  S.  4ai,  H  23  and  26  (2  Edm.  470),  amended.  Malcolm  v.  Roffers,  ^ 
Cow.  188;  Scnermerhom  V.  Barhydt.  9  Paige  28;  Caaaidy  v.  Cassidv,  1 
Barb.  Ch.  467 ;  Valentine  «.  Fanington,  2  Bdw.  Cb.  53 ;  wllkes  v.  Harper. 
1 N.  Y.  ae. 

I  1839.  In  Joint  action,  recovery  to  be  apportioned. 
— Where  a  joint  action  is  brought,  as  prescribed  in  the 
laat  section,  the  whole  sum,  which  the  plaintiff  is  en- 
titled to  recover,  must  be  apportioned  among  the  de- 
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fendants,  in  proportion  to  tke  legacy  or  distributive 
share,  as  the  case  may  be,  received  by  each  of  them  ; 
and  tlie  final  judffment  mast  award,  against  each  defend- 
ant separately,  tne  proportionate  sum  thus  ascertained. 
The  costs  of  the  action,  if  the  plaintiff  is  entitled  to 
costs,  must  be  apportioned  in  like  manner ;  except  that 
the  expenses  of  serving  the  summons  upon  each  de- 
fendant must  be  taxed  against  him  onlj ;  and  one 
sheriff's  fee,  for  returning  an  execution,  maj  be  taxed 
against  each  defendant,  against  whom  any  sum  is 
awarded. 

Id.,  part  of  {  34  and  H  28-31,  oonaoUdated.  Schermerhorn  v.  Barhydi, 
9  Paige,  28  ;  Larklii  v.  Mann,  &3  Barb.  267. 

g  1840.  Recovery  in  a  several  action. —  Where  an 
action  is  brought  against  the  surviving  husband  or  wife 
only,  or  against  one  only  of  the  next  of  kin,  or  legatees, 
the  sum,  which  the  plaintiff  is  entitled  to  recover,  can- 
not exceed  the  sum  which  he  would  have  been  entitled 
to  recover  from  the  same  defendant,  in  an  action 
brought,  as  prescribed  in  the  last  section. 

Id. .  {f  24, 23 and  28,  consolidated.    See  eases  elted  under  { 1857,  ante. 

^  1841.  Requisites  to  recovery  in  action  against  leg- 
atee.—  If  the  action  is  brought  against  a  legatee,  or 
against  all  the  legatees,  the  plaintiff  must  show,  either 

1.  That  no  assets  were  delivered  by  the  executor  or 
administrator  of  the  decedent;  to  the  surviving  hus- 
band or  wife,  or  next  of  kin  ;  or 

3.  That  the  value  of  assets,  so  delivered,  has  been 
recovered  bv  some  other  creditor ;  or 

8.  That  tnose  assets,  after  payment  of  the  expenses  of 
administration  and  preferred  demands,  are  not  suffi- 
cient to  satisfy  the  demand  of  the  plaintiff;  in  which 
case,  he  can  recover  only  for  the  deficiency. 

Id.,  5  27,  amended.    Stuart  r.  Kissam,  11  Barb.  271.- 

^  1842.  Id.  J  in  action  agtdnst  a  preferred  legatee.^ 

Where  some  of  the  legatees  are  preferred  to  others,  an 
action  may  be  maintained,  as  prescribed  in  the  last  five 
sections,  against  one  or  all  of  those  who  are  equally 
preferred,  or  equallv  deferred,  as  if  the  legatees  of  that 
class  were  all  the  legatees.  But  where  it  is  brought 
against  a  preferred  legatee,  or  a  class  of  preferred  leg. 
atees,  the  plaintiff  must  show,  in  addition  to  the  mat- 
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tere,  with  respect  to  the  next  of  kin,  required  by  the 

provisions  of  the  last  section,  the  same  matters,  with 

respect  to  each  legatee,  or  class  of  legatees,  to  whom 

the  defendant  or  defendants  are  preferred. 

New.  See  Selover  r.  Coe,  63  N.  Y.  441 :  also  Butts  v.  Qenung.  a  Palse, 
2M;  WambauRh  r.  Gates,  11  Id,  fXW;  Waring  r.  Waring,  3  Abb.  Pr. 
246;  Meraereauv.  Rycrss,  3N.  Y.  261. 

g  1843.  liability  of  heirs  and  deTisees.—  The  heirs 
of  an  intestate,  and  the  heirs  and  devisees  of  a  tes- 
tator,  are  respectively  liable  for  the  debts  of  the  de- 
cedent, arising  by  simple  contract,  or  by  specialty,  to 
the  extent  of  the  estate,  interest,  and  right  in  the  real 
property,  which  descended  to  them  from,  or  was  ejffect- 
nally  devised  to  them  by  the  decedent. 

2 R.  S.  452,  1 3Z  (2  E4m.  472).  Paraons  v.  Bowne.  7  Paige,  3M ;  Wam<. 
bangh  v.  Qatee,  1  How.  App.  Cas.  247 :  8.  o.,  11  Paige,  S0&:  Herkimer «. 
Bice,  27  N.  Y,  163:  Lockwood  v.  Pawcett,  17  Hun,  146;  Whlttaker  v, 
ToQQg,  2  Covr.  ."iBd;  Schermerhorn  v.  Barbydt,  9  Paige,  28. 

§  1844.  When  action  therefor  may  be  brought. — 
Bnt  an  action,  to  enforce  the  liability  declared  in  the 
last  section,  cannot  be  maintained,  except  in  one  of  the 
following  cases  : 

1.  Where  three  years  have  elapsed  since  the  death 
of  the  decedent,  and  no  letters  testamentary,  or  letters 
of  administration,  upon  his  estate,  have  been  granted 
within  the  State. 

2.  Where  three  years  have  elapsed,  since  letters  tes- 
tamentary, or  letters  of  administration,  npon  his  estate, 
were  granted,  within  the  State. 

2  K.  8.  109,  1 53  (2  Bdm.  113).  Wood  v.  Wood,  26  Barb.  386 ;  HolHster 
«.  Holliater,  10  How.  Pr.  !)Si;  Selo?er  v.  Coe,  63  N.  Y.  438;  Roe  v. 
Swezey,  10  Barb.  247 ;  Butts  v.  Qenung,  5  Paige,  2M ;  Leon  v.  Morris,  9 
M.  90. 

§1846.  Bflfect  of  application  to  sell  real  property. 
—  Where  it  appears  that,  at  the  time  of  the  commence- 
mentof  each  an  action,  a  petition,  seasonably  presented, 
as  prescribed  by  law,  praying  for  a  decree  to  dispose  of 
real  property  of  the  decedent,  for  the  payment  of  his 
debts,  was  pending  in  a  surrogate's  court,  having  juria< 
diction,  the  proceedings  in  the  action,  subsequent  to  the 
complaint,  must  be  stayed  by  the  court,  until  the  peti- 
tion is  disposed  of,  unless  the  plaintiff  elects  to  dlBcon- 
tinue.  If  a  decree  to  dispose  of  real  property,  pursu- 
ant to  the  prayer  of  the  petition,  is  granted^  the  action 
must  be  dismissed,  unless  the  plaintiff  hav  alleged  in 
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Ub  complaiut,  or  alleges  in  a  supplemental  complaint, 
tliat  real  property,  other  than  that  included  in  the  de. 
cree,  descended  or  was  devised  to  the  defendants.  If 
the  plaintiff  elects  to  proceed  under  such  an  allegation, 
he  is  entitled  to  a  preference  in  payment,  out  of  thA 
real  property,  with  respect  to  which  the  alleffation  is 
made  ;  but  he  cannot  share,  as  a  creditor,  in  the  distri- 
bution of  the  money,  arising  from  the  disposal  of  the 
real  property,  described  in  the  decree  ;  and  the  judg- 
ment in  the  action  does  not  charge,  or  in  any  way  affect, 
that  property. 

Id.,  }63. 

S  1846.  Action  must  be  Joint. —  An  action  against 
heirs  or  devisees,  brought  as  prescribed  in  the  last  three 
sections,  must  be  brought  jointly  against  all  the  heirs, 
to  whom  any  real  property  descended  from  the  dece- 
dent, or  jointly  against  all  the  devisees,  as  the  case 
may  be. 

L.  1837,  ch.  460,  2  73(4£dm.  500),  amended.  Kellogg  r.  Olmstead,  » 
How.  487;  OaaBidy  V.  Cassldy,  1  Barb.  Ch.  467;  Meraereau  t>.  Ryerea^  3 
N.  Y.  261 ;  aee,  also,  Wood  v.  Wood,  26  Barb.  356 ;  Wllkea  «.  Harper,  1 
N.  Y.  686. 

§  1847.  Recovery  to  be  apportioned.  —  In  Bach  an 
action,  the  sum,  which  the  plaintiff  is  entitled  to  re- 
cover, for  damages  and  costs,  must  be  apportioned 
among  all  the  defendants,  in  proportion  to  the  value  of 
the  real  property  descended  to  each  heir,  or  devised  to 
each  devisee,  as  the  case  may  be,  as  prescribed  in  sec- 
tion 1839  of  this  act,  for  a  similar  apportionment 
among  legatees  or  next  of  kin,  in  proportion  to  the  as- 
sets received  by  them.  The  final  judgment  must,  in 
like  manner,  award  against  each  defendant  the  pxopor* 
tionate  sum,  with  which  he  is  chargeable. 

2  R.  S.  455,  H  52  and  68  (2  Edm.  474).  Hallon  e.  Chrlfflth,  8  Paige,  408 ; 
Wambaughv.  Gatea,!  How.  Aup.Cas.  247 :  see  1 1839 ;  WhitUkervTxouiig, 
2  Cow.  568 ;  Schermerbom  r.  Barhydt,  9  Paige,  28. 

I  1848.  Requiaitea  to  reoovexy  agaiaat  heirs.— 
Wnere  the  action  is  brought  against  hein,  the  plaintiff 
must  show,  either 

1.  That  the  decedent's  assets,  if  any,  within  the 
State  were  not  sufiicient  to  pay  the  plaintiff's  debt,  in 
addition  to  the  expenses  of  administration,  and  debts  of 
a  prior  olass ;  or 
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2.  That  tUe  plaintiff  has  been  unable,  or  will  be  una- 
ble, with  due  diligence,  to  collect  his  debt,  by  proceed- 
ings in  the  proper  surrogate's  court,  and  bjr  action 
against  the  executor  or  administrator,  and  against  the 
surviving  husband  or  wife,  legatees,  and  next  of  kin. 

The  executor's  or  administrator's  account,  as  rendered 
to,  and  settled  by,  the  surrogate,  may  be  used  as  pre- 
sumptive evidence  of  any  of  the  facts,  required  to  be 
shown  by  this  section. 

Id.,  {33,  as  amended  L.  18S9,  eb.  110;  see,  eleo.  id.,  I  86.  Stuart  v. 
Klssam,  11  Barb.  271 ;  Meraereau  v.  Ryeru.  3  N.  Y.  261 ;  Butts  v.  Oenung, 
5  Paige,  2M ;  Gere  «.  Clark,  6  UilL  6d0j  Schermerboni  v  Barhydt,  9 
PoiKe.  28;  see,  also.  Wood  v.  Wood,  26  Barb.  356^  and  Malloy  v.Vander- 
bUt,  4  Abb.  N.  G.  127 :  Selover  v.  Coe,  63  N.  T.  438. 

g  1849.  Id. ;  against  devisees. —  Where  the  action  is 
brought  against  devisees,  the  plaintiff  mupt  show,  in 
addition  to  the  matters  specified  in  the  last  section, 
either  that  the  real  property  of  the  decedent,  which  de- 
scended to  his  heirs,  was  not  sufficient  to  pay  the  plaint* 
iff^B  debt,  or  that  the  plaintiff  has  been  unable,  or  will 
be  unable,  with  due  diligence,  to  collect  his  debt  by  an 
action  against  the  heirs. 

Id.,  K  S6  and  S9 consolidated.  Wambaogb  r.  Gates,  1  How.  App.  Gaa. 
247 ;  affl^g  11  Barb.  506:  Stuart  v.  Kiaaam,  id.  271 ;  Mersereau  v.  Ryerss, 
8N.  T.  aU;  Battev.  Cwnung,  5  Paige,  254;  Schermcrborn  v.  Barbydt, 
9  id.  28 ;  Gere  v.  Clark,  6  Hill,  300. 

§  1860.  Deductions  for  prior  recoveries.—  Where 
the  assets,  applicable  to  the  plaintiflTs  debt,  were  suffi- 
cient  to  pay  a  part  thereof,  or  a  part  thereof  has  been 
coUectf^d  from  the  exeoator  or  administrator,  or  from 
the  surviving  husband  or  wife,  next  of  kin,  or  legatees, 
the  plaintiff  can  recover  only  for  the  residue,  remain- 
ing unpaid  or  uncollected ;  and  if  the  action  is  against 
devisees,  he  can  recover  only  for  the  residue,  which  the 
real  estate  descended,  or  the  amount  of  his  recovery 
against  the  heMrs,  is  insufficient  to  discharge. 

Id.,  tt  dfjand  SI  amended  and  condensed. 

g  1861.  Complaint  to  describe  land  descended,  etc* 
— ^The  eomplaint  must  describe,  with  common  certainty, 
the  real  propf^rty,  descended  or  devised  to  the  defend- 
ant ;  and  must  specify  its  value. 
Id.,  HM«nd60.    Rosevett  v.  Pulton,  7  Cow.  71. 

§  1862.  Judgment:  whan  to  be  satiafied  out  oi 
land. — If  it  a,ppears  that  any  of  the  real  property,  which 
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descended  or  was  devised  to  a  defendant,  liad  not  been 
aliened  by  him  at  the  time  of  the  commencement  of  the 
action,  the  final  judgment  must  direct,  that  the  debt  of 
the  plaintiff,  or  the  proportion  thereof  which  he  ia  en- 
titled to  recover  against  that  defendant,  bo  collected  out 
of  that  real  property.  Such  a  judgment  is  preferred, 
as  a  lien  upon  that^  property,  to  a  judgment  obtained 
against  the  defendant,  for  his  individual  debt  or  de- 
mand. 

Id. .  H  '17  and  48.  Parsons  v.  Bovme.  7  Paige.  ^M  :  see,  also.  H  870  and 
872,  ante.  See  WauibuUKh  v.  Oatea,  1  How.  App.  Cas.  247 ;  am*g  11  Pals«, 
a05;  Morris  v.  Mo  watt,  2  id.  5ft6;  VanWeael  f».  Wyckofl,  3  Siuidf.  Ch. 
628. 

§  1863.  Id. ;  when  not  a  lien  on  land  aliened. — ^But 
a  judgment,  rendered  as  prescribed  in  the  last  aection, 
does  not  bind,  and  the  execution  thereupon  cannot  in 
any  way  affect,  the  title  of  a  purchaser,  in  good 
faith  and  for  value,  acquired  before  a  notice  of  the  pen- 
dency of  the  action  is  filed,  or  final  judgment  is  entered, 
and  the  judgment-roll  filed. 

Id.,  91  r,\  and  61,  amended  and  condensed.  Waring  v.  Waring,  3  Abb. 
Pr.  246  ;  Wambaugh  v.  Gates,  1  How.  App.  Cas.  247 ;  s.  c,  11  Paige,  205: 
Hyde  v.  Tanner,  1  Barb.  76. 

S  1864.  How  judgment  taken,  when  land  aliened.— 

If  It  appears  that,  before  the  commencement  of  the  ac- 
tion, or  afterwards  and  before  the  filing  of  a  notice  of 
the  pendency  of  the  action,  the  defendant  aliened  the 
real  property  descended  or  devised  to  him,  or  any  part 
thereof,  the  plaintiff  may,  at  his  election,  take  a  final 
judgment  against  him  for  the  value  of  the  property  so 
aliened,  or  so  much  thereof  as  may  be  necessary,  as  in 
an  action  for  tlie  defendant's  own  debt. 
Id. .  2  49,  and  part  of  1 61.    Van  Bensen  «.  Brower,  6  Cow.  50. 

§  1866.  Olassification  of  debts,  to  be  enforced  un- 
der this  article. — Where  the  surviving  husband  or  wife, 
next  of  kin,  legatees,  heirs,  or  devisees,  are  liable  for 
demands  against  the  decedent,  as  prescribed  in  this  arti- 
cle, they  must  give  preference  in  the  payment  thereof, 
and  they  are  so  liable  therefor,  in  the  order  prescribed 
by  law,  for  the  payment  of  debts  by  an  executor  or  ad- 
ministrator. Preference  of  payment  cannot  be  given  U) 
a  demand,  over  another  of  the  same  class,  except 
where  a  similar  preference  by  an  executor  or  adminis- 
trator is  allowed   by  law.    The  commencement  of  aa 
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action,  under  anj  provision  of  this  article,  does  not 
entitle  the  plaintiff's  demand  to  preference  over  another 
of  the  same  class,  except  as  otherwise  specially  pre- 
scribed by  law. 

Id.,  H  37  and  38. 

§  1866.  Defence,  by  reason  of  other  prior  or  equal 
f^lafma- — Where  it  appears,  in  an  action  brought  as  pre- 
scribed  in  this  article^  that  there  are^unsatisfied  demands 
against  the  decedent's  estate,  of  a  class  prior  to  that  of 
the  plaintiff's  demand,  the  defendant  is  entitled  to 
Judgment,  if  the  value  of  the  property,  which  was  re- 
ceived, devised,  or  inherited,  as  the  case  may  be,  by  the 
class  to  which  he  belongs,  does  not  exceed  the  amount 
of  the  valid  demands  of  a  i prior  class.  If  it  exceeds 
the  amount  of  those  demands,  the  judgment  against  the 
defendant  cannot  exceed  such  a  proportion  of  tlie  plaint- 
iffs demand,  aa  the  total  amount  of  the  valid  demands 
of  his  class  bears  to  the  excess. 

Id. ,  13  39  and  40,  consolidated.  Schermerhorn  v.  Borhydt,  9  Paige,  28 : 
Butts  r.  Oeonng,  5  Id.  254. 

1 1867.  Id. ;  when  such  a  claim  is  paid. — Where  a 
deiendant,  or  a  person  belonging  to  his  class,  has  paid  a 
demand  against  the  decedent's  estate,  of  a  class  prior  to 
that  of  the  plaintiflTs  demand,  or  has  paid  a  demand 
of  the  same  class,  the  amount  of  the  demand  so  paid 
must  be  estimated,  in  ascertaining  the  amount  to  be 
recovered,  as  if  it  was  outstanding  and  unpaid. 

Id..  8  41. 

§  1868.  Action  not  suspended  by  Infancy. — An  ac- 
tion  against  heirs  or  devisees,  brought  as  prescribed  in 
this  article,  is  not  delayed,  nor  is  the  remedy  of  the 
plaintiff  suspended,  by  reason  of  the  infancy  of  any 
of  the  parties ;  except  that  an  execution  shall  not  be 
issued  against  an  infant  heir  or  devisee,  until  the  ex- 
piration  of  one  year  after  final  judgment  is  rendered, 
and  the  j udgment-roU  filed. 

Id.,  S3  43  and  51,  consoHdated.  Shooke  v.  PhilUpe.  5  Cow.  440;  Van 
Deaden  v.  Brower,  ft  Id.  50 ;  and  see  Schermerhorn  v.  BarhydL,  9  Paige,  28 

§  1869.  This  article  not  applicable,  where  will 
charges  real  property,  etc.— This  article  does  not  affect 
the  liability  of  an  heir  or  devisee,  for  a  debt  of  a  testa- 
tor, where  the  will  expressly  charges  the  debt  exclu- 
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flively  upon  the  real  property  descended  or  deviaed, 
or  makes  it  payable  exclusively  by  the  heir  or  devisee, 
or  out  of  the  real  property  descended  or  devised,  before 
resorting  to  the  personal  property,  or  to  any  other  real 
property  descended  or  devised. 

Id.,  K  35  and  38,  amended. 

§  1860.  One  action,  where  same  person  is  heir,  de> 
visee,  etc. — Where  a  person,  who  takes  real  property 
of  a  decedent  by  devise,  and  also  by  descent  ;  or  who 
takes  personal  property  as  next  of  kin,  and  also  as  leg*- 
atee  ;  or  who  takes  both  real  and  personal  property  in 
either  capacity ;  or  who  is  executor  or  admin  is  trator, 
and  also  takes  in  either  of  the  before  mentioned  capaci- 
ties ;  would  be  liable  in  one  capacity,  for  a  demand 
against  the  decedent,  after  the  exhaustion  of  the  remedy 
against  him  in  another  capacity  ;  the  plaintiff,  in  any 
action  to  charge  him,  which  can  be  maintained,  with- 
out joining  with  him  any  other  person,  except  a  person 
whose  liability  is  in  all  respects  the  same,  may  recover 
any  sum,  for  which  he  is  liable,  although  the  remedy 
against  him  in  another  capacity  was  not  exhausted. 
But  this  section  does  not  increase  the  sum,  which  the 
plaintiff  is  entitled  to  recover  against  him,  in  the  ca- 
pacity in  which  he  is  actually  liable ;  nor  does  it  charge 
a  defendant  individually,  who  is  liable  only  in  a  repre- 
sentative capacity. 
New.    See  Stuart  v.  Kissam.  11  Barb.  271. 

ABTICLK  THIRD. 

ACnOH  TO  B8TABLIBH  OR  IMFBACH  ▲  WILL. 

Pec.  1861.  When  action  to  esUblisb  a  will  may  b«  brought. 
1^3.  JudRment,  that  will  be  established. 
18C3.  .ludioneut  admitting  the  will  to  probav. 

1864.  Contents  of  JudgmeDt ;  surrogate's  duty. 

1865.  Proof  of  lost  will  fn  certain  cases. 

1866.  Action  to  establish,  etc.,  will,  relating  to  real  property. 
18C7.  Retrospective  eflfect  of  this  article. 

g  1861.  When  action  to  establish  a  will  mavbe 
brought. — An  action  to  procure  a  judgment,  establiiihing 
a  will,  may  be  maintained,  by  any  person  interested  in 
the  establishment  thereof,  in   either  of  the  following 


d  by  Google 


183  DECEDENT'S  ESTATE.    g§  1862-1863. 

1.  Where  a  will  of  real  or  personal  property,  or  both, 
has  been  executed,  in  such  a  manner  and  under  such 
circumstances,  that  it  might,  under  the  laws  of  the 
State,  be  admitted  to  probate  in  a  surrogate's  court; 
bat  the  original  will  is  in  another  State  or  country,  un- 
der such  circumstances,  that  it  cannot  be  obtained  for 
that  purpose  ;  or  has  been  lost  or  destroyed,  by  accident 
or  design,  before  it  was  duly  proyed  and  reoorded  witliin 
the  State. 

2.  Where  a  will  of  personal  property  made  by  a  per- 
son, who  resided  without  the  State,  at  the  time  of  the 
execution  thereof,  or  at  the  time  of  his  death,  has  l>een 
duly  executed,  according  to  tlie  laws  of  the  State  or 
country  in  which  it  was  executed,  or  in  which  the  tes- 
tator resided  at  the  time  of  his  death,  and  the  case  is 
not  one,  where  the  will  can  be  admitted  to  probate  in  a 
surrogate's  conrt,  nnder  the  laws  of  the  State. 

2  R.  S.  67,  8  S3a  and  parts  of  H  64a,  67a,  68a  and  the  whole  of  H  6Sb  and 
e9a  (2  Edm.  68,  69).  In  re  Dies,  SO  N.  Y.  88 :  Matter  of  Roberta.  8  Paige, 
446;  see  Alexander's  Estate,  1  Tuclc.  114;  van  Rensselaer  v.  Horrls,  1 
Paige,  13;  Isham  v.  Gibbons,  1  Brad.  60 ;  see  Honltrie  v.  Ilnnt,  23  N.  T. 
3M  ;  Bowenv.  Idley,  6  Paige,  46. 

§  1862.  Judgment,  that  will  be  esUblished.—  If,  in 

such  an  action,  the  facts  necessary  to  establish  the  valid- 
ity of  the  will,  as  prescrit)ed  in  the  last  section,  are 
satisfactorily  proved,  final  judgment  must  be  rendered, 
establishing  the  will  accordinffly.  But  where  the  will 
of  a  person,  who  was  a  resident  of  the  State  at  the 
time  of  his  death,  is  established  as  prescribed  in  the 
last  section,  the  judgment  establishing  it  does  not  aifect 
the  construction  or  validity  of  any  provision  contained 
therein ;  and  such  a  question  arising  with  respect  to 
any  provision,  must  be  determined  in  the  same  action, 
or  in  another  action  or  a  special  proceeding,  as  the  case 
requires,  as  if  the  will  was  executed  within  the  State. 

Id.,i6aa. 

§  1863.  Judgment  admitting  the  will  to  probate.— 
"Where  the  parties  to  the  action,  who  have  appeared  or 
have  been  duly  summoned,  include  all  the  persons  who 
would  be  necessary  parties  to  a  special  proceeding,  in  a 
surrogate's  court,  for  the  probate  of  the  same  will  and 
the  grant  of  letters  thereupon,  if  the  circumstances 
were  such  that  it  could  have  been  proved  in  a  surro- 
gate's court ;  the  final  judgment,  rendered  as  prescribed 
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in  the  last  section ,  must  direct,  that  an  exemplified  cop j 
thereof  be  transmitted  to  the  surrogate  having  juriad lo- 
tion, and  be  recorded  in  his  office  ;  and  that  letters  tes- 
tamentary, or  letters  of  administration  with  the  will 
annexed,  be  issa^d  thereupon  from  his  court,  in  the 
same  manner,  and  with  like  effect,  as  upon  a  will  duly 
proved  in  that  court. 
Id.,  last  part  of  8  67a. 

§  1864.  Contents  of  Judgment}  suzzogateHi  duty. —  A 
copy  of  the  will  so  established,  or,  if  it  Ss  lost  or  de- 
stroyed, the  substance  thereof  must  be  incorporated  into 
a  final  judgment,  rendered  as  prescribed  in  the  last  sec- 
tion ;  and  the  surrogate  must  record  the  same,  and  issue 
letters  thereupon,  as  directed  in  the  judgment. 

Now. 

§  1866.  Proof  of  lost  will   in  oertain  cases^-  But 

the  plaintiff  is  not  entitled  to  a  judgment,  establishing 
a  lost  or  destroyed  will,  as  prescribed  in  this  article, 
unless  the  will  was  in  existence  at  the  time  of  the  tes- 
tator's death,  or  was  fraudulently  destroyed  in  his  life- 
time ;  and  its  provisions  are  clearly  and  distinctly 
proved  by  at  least  two  credible  witnesses,  a  correct  copy 
or  draft  being  equivalent  to  one  witness. 

Id.,  ?  67b,  amended.  Harrts  t».  Harris,  26  N.  T.  433 ;  nee,  also^mith 
r.  Wait,  4  Barb.  28;  Sheridan  v.  Ilonghton,  6  Abb.  N.  C.  234;  Bowen 
r.  Idley,  6  Paige,  46;  8.  C.  I  Edw.  Ch.  14«;  Shnltz  v.  Shu  I U,  35  N.  Y. 
(U3:  Timon  v.  Claflf^'.  45  Barb.  438;  B.  c,  41  N.  Y.  619;  see  Yoorhces  ▼. 
Yoorhees,  39  N.  Y.  463;  Everitt  r.  Everitt,  41  Barb.  389 ;  affi'd,  6  Alb.  L. 
J.  107 ;  Coram,  of  App.,  Grant  i-.  Grant,  1  Sandf.  Ch.  235. 

§  1866.  Action  to  establish,  etc.,  will,  relating  to 
real  property. —  The  validity,  construction  or  effect, 
under  the  laws  of  the  State,  of  a  testamentary  disposi- 
tion of  real  property  situated  within  the  St«te,  or  of  an 
interest  in  such  property,  which  would  descend  to  the 
lieir  of  an  intestate,  may  be  determined,  in  an  action 
brought  for  that  purpose,  in  like  manner  as  the  validity 
of  a  deed,  purporting  to  convey  land,  may  be  deter- 
mined. The  judgment  in  such  an  action  may  perpetu- 
ally enjoin  any  party  from  setting  up  or  from  impeach- 
ing the  devise,  or  otherwise  making  any  claim  in  con- 
travention to  the  determination  of  the  court,  as  justice 
requires.  But  this  section  does  not  apply  to  a  case, 
where  the  question  in  controversy  is  deternSined  by  the 
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decree  of  a  surrogate's  court,  duly  rendered  upon  alle- 
gations for  that  purpose,  as  prescribed  iu  article  first  of 
title  third  of  chapter  eighteenth  of  this  act,  where  the 
plaintiff  was  duly  cited  In  the  special  proceeding  in  the 
surrogate's  court,  beforo  the  commencement  of  the  ac- 
tion. 

LawB  of  1AS3,  ch.  23S.  1 1  <4  Sidm.  903).    Knox  v.  Jones,  47  N.  T.  389; 
Marvin  v.  Marvin^ll  Abb.  (N.  S.)  102. 

§  1867.  RetroBpeolive  effect  of  thia  artiole^  The 

proTisions  of  this  article  apply  as  well  to  wills  made 
before,  as  to  those  made  after,  this  article  takes  effect. 
2  B.  3.  6ft,  ii  d6b  and  68b  and  part  of  1 67a  (2  IBdm.  09). 


ARTICLE  FOURTH. 

OlEinBKAL  AND    MT8CELLANKOU8  PROVISIONS. 

8bo>  1868.  AcUon  by  child  bom  after  will,  or  by  witness  to  will. 

1869.  Receiver,  as  successor  of  survivUig  executor,  etc. 

1870.  Nextof  klndedned. 

§  1868.  Action  by  child  born  after  will,  or  by  wit- 
ness to  wilL —  A  child,  born  after  the  making'  of  a  will, 
who  is  entitled  to  succeed  to  a  part  of  the  real  or  per- 
sonal property  of  the  testator,  or  a  subscribing  witness 
to  a  will,  who  is  entitled  to  succeed  to  a  share  of  such 
property,  may  maintain  an  action  against  the  legatees 
or  devisees,  as  the  case  requires,  to  recover  his  share  of 
the  property  ;  and  he  is  subject  to  the  same  liabilities, 
and  has  the  same  rights,  and  is  entitled  to  the  same 
remedies,  to  oompel  a  distribution  or  partition  of  the 
property,  or  a  contribution  from  other  persons  interested 
in  the  estate,  or  to  gain  possession  of  the  property,  as 
any  other  person  who  is  so  entitled  to  succeed. 
2'r.  S.  456,  H  02-66  (2  Edm.  476).    Mitchell  v.  Blain,  S  Paige,  5d8. 

§  1869.  Receiver,  as  successor  of  surviving  execu- 
tor, etc- —  Where  the  estate  of  a  decedent  has  been 
brought  under  the  jurisdiction  of  the  supreme  court, 
or  of  a  superior  city  court,  by  an  action  for  partition  or 
distribution,  or  for  the  construction  or  establishment  of 
a  will,  the  court  may,  upon  the  death  of  the  sole  surviv- 
ing -executor,  appoint  a  receiver  of  the  estate,  pending 
the  action,  upon  such  terms  and  conditions,  and  upon 
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such  notice  to  the  parties  interested,  as  the  court 
directs,  and  upon  eacli  security,  if  any,  as  to  the  court 
seems  proper.  For  the  purpose  of  carrying  into  effect 
the  judgment  and  orders  of  the  court  in  relation  to  the 
estate,  a  receiver  so  appointed  is  the  saccessor  in  inter- 
est of  the  surviving  executor  ;  and  has,  subject  to  the 
direction  of  tlie  court,  the  like  power,  as  an  adminis- 
trator with  the  will  annexed. 

2  R.  8.  78«  1 45;  L.  1863,  ch.  4M  (2  Bdm.  1«4). 

§  1870.  Next  of  kin  defined.— -The  term,  '*next  of 
kin,"  as  used  in  this  title,  includes  all  those  entitled, 
under  the  provisions  of  law  relating  to  the  distribution 
of  personal  property,  to  share  in  the  unbequeathed 
assets  of  a  decedent,  after  payment  of  debts  and  ex* 
penses,  other  than  a  surviving  husband  or  wife. 

New.    See  U 1905  and  2514,  sabd.  12,  post. 


TITLE  IV. 
Other  ipeeial  (tctions  and  rights  of  fiction, 

Aanoul.  Judgmont  creditor's  action. 

2.  Action  by  a  private  person  upon  an  ofRcial  bond. 

3.  Action  by  a  private  person  for  a  penally  or  forfeititrs. 

4.  C^rtAin  actions  to  recover  damages  for  wrongs. 

5.  Miscellaneous  actions  and  rights  of  aoUon. 

ARTICLE  FIRST. 

JUDGMENT  creditor's   ACTION. 

Sec.  1871.  When  judgment  creditor  may  bring  action. 

1872.  To  what  county  execution  must  have  issued. 

1873.  What  property  may  be  reacbed. 

1S74.  Interest  of  JudRmeut  debtor  in  land  contract  mar  be  rMclMd. 

1875.  Id.;  how  applied. 

1876.  I^junciion  may  be  Issued. 

1877.  Receiver  may  be  appointed. 

1878.  How  discovery  ma>'  be  compelled. 

1879.  Applicatiou  of  thid  article ;  what  property  cannot  be  tMched. 

%  1871.  When  Judgment  creditor  may  bring  aetltm.— 

Wlien  an  execution  against  the  property  of  a  judfi^ment 
debtor,  issued  out  of  a  court  of  record,  as  prescribed  in 
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the  next  section,  has  heen  returned  wholly  or  partly 
unsatisfied,  the  judgment  creditor  may  maintain  an 
action  against  the  judgment  debtor,  and  any  other  per- 
son, to  compel  the  discovery  of  any  thing  in  action,  or 
other  property  belonging  to  the  judgment  debtor,  and 
of  any  money,  thing  in  action,  or  other  property  due  to 
him,  or  held  in  trust  for  him  :  to  prevent  the  transfer 
thereof,  or  the  payment  or  delivery  thereof,  to  him,  or 
to  any  other  person ;  and  to  procure  satisftuition  of  the 
plaintiff's  demand,  as  prescribed  in  the  next  section  but 
one.  Where  the  execution  was  issued  as  prescribed  in 
section  1934  of  this  act,  and  a  defendant  not  summoned 
in  the  original  action  is  made  a  defendant  in  an  action 
brought  under  this  section,  personal  property,  owned 
by  him  jointly  with  the  defendants  summoned  or  with 
any  of  them,  may  be  applied  to  the  satisfaction  of  the 
plaintiff's  demand  as  prescribed  in  this  article. 

2  R.  8.  173. 1 W  (2  Edm.  IW) ;  see,  also,  K  «T,  TIS  and  827.  ante.  Dono- 
van r.  Finn,  Hops.  50;  Hadden  v.  Spader.  20  Johns.  864:  Produce  Bank 
r.  5Iorlon,«7  N.  Y.  IW;  Shawl  tJ.  Hauly,71  Id.  319;  McBlwainr.  Willis, 
9  Wend,  MH:  Crippen  r.  Hnd«on,  13  N.  Y.  IGl.  165;  Reubens  i'.  .Toel,  Id. 
488;  M.&T.  BanWof  .lersev  CUy  v.  Dakln,  M  Id.  519.  522;  Panhall  r. 
Titlow,  13  How.  7;  Payne  r.  Sheldon,  f.3  Barb.  1«»;  McCartney  v.  Bost- 
wlck,  32  N.  Y.  53;  Lawrence  r.  Bank  of  the  Republic,  35  id.  320 ;  Durand 
r.  Hankerson,  30  id.  2^7 ;  Lewishon  «.  Drew,  15  Hun,  467 ;  I)cwey  r. 
Moyer.72N.Y.  70;  Bailout-.  Boland,  14  Hun,  335;  Olllett  v.  Staples,  16 
Id.  &h7:  0*Brien  «.  BrowninR,  11  id.  179;  Genesee  River  Nat.  Bank  r. 
Mead,  18  id.  3il3;  Akee  v.  Bigler,  Ct.  of  App.,  June,  1S80,  24  Alb.  L.  J. 
314  ;  Curtis  r.  Fox,  47  N.  T.  299;  Sloan  v.  Waring,  9  N.  Y.  Week.  Dig., 
decided  Dec.  30, 1879. 

§  1872.  To  what  connty  execution  most  have  Is- 
sned. — To  entitle  the  judcrnient  creditor  to  maintain  an 
action  as  prescribed  in  the  last  section,  the  execution 
must  have  been  issued  as  follows : 

1.  If,  at  the  time  of  the  commencement  of  the  action^ 
the  judgment  debtor  is  a  resident  of  the  State,  to  the 
sheriff  of  the  county  where  he  resides. 

2.  If  he  is  not  then  a  resident  of  the  State,  to  the 
sheriff  of  the  county  where  he  has  an  office,  for  the  regu- 
lar transaction  of  business  in  person ;  or  if  he  has  no 
such  office  within  the  State,  to  the  sheriff  of  the  county 
where  the  judgment-roll  is  filed,  unless  the  execution 
was  issued  out  of  a  court,  other  than  the  court  in  which 
the  judgment  was  rendered :  in  which  case,  it  must 
hare  been  issued  to  the  sheriff  of  the  county  where  a 
transcript  of  the  judgment  is  filed. 

New.    Reed  r.  Wheaton,  7  Paige,  663:  Leggett  v.  Hopkins,  id.  149; 
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Caasidy  o.  Meacham,  S  id.  311 :  Child  v..  Brace,  4  Id.  309 :  ClunUnaua 
Co.  Bank  V.  White,  6  N.  Y.  236;  ChauUuquaCo.  Bank  v.  Blsley^  19  Id. 
369 ;  McCartney  r.  BoBtwlck.  ;£2  id.  53 :  Lamont  r.  Cheahlre,  65  id.  30  ; 
Bockes  V.  Lansinj,  74  id.  4.(7  ;  £rick8on  v.  Qninn.  15  Abb.  N.  S.  168;  Ber- 
gen V.  Cannan,  Ct.  App.,  Dec,  1879,  21  Alb.  L.  J.  54, 

g  1873.  Wluit  property  may  bo  reaohed. — The  final 
judgmeDt  in  the  action  must  direct  and  provide  for  the 
satiBfactioa  of  the  sum  dae  to  the  plaintiff,  out  of  any 
nionej,  thing  in  action,  or  other  personal  property,  be- 
longing to,  or  due  to  the  judgment  debtor,  or  held  in 
trust  for  him,  wliich  ia  discovered  in  the  action  ;  whether 
the  same  might  or  might  not  have  been  originally  laken 
by  virtue  of  an  execution. 

2  R.  S.  780.  {  39.  ChaoUnnua  Co.  Bank  t>.  White.  6  N.T.  236 ;  Chantan- 
qua  Co.  Bank  r.  Risley,  19  id.  360;  Young  v.  Ilearmana,  66  id.  379;  Unloa 
Nat.  Bank  of  Albany  v.  Warner,  12  Hun,  306;  Derby  tJ.  Yale,  13  id.  273; 
Travis  r.  Myers,  67  N.  Y.  542;  Edmeston  v.  Lyde,  1  Paige,  637:  Brown- 
ing r.  BottiK.  8  id.  568 :  McCoun  v.  Doraheimer,  1  Clarke,  144 ;  Uodson  r- 
Popt«,  11  l»alKe,  l*J;  Ten  Broeck  r.  Sloo,3  Abb.  234  ;  Andrewar.Rowan, 
28  How.  126:  TillotUon  r.  Wolcott.  4«  N.  Y.  b6\  Cooney  r.  Cooney,  65 
Barb.  224  ;  Eager  r.  Price.  2  Paige.  333;  Saylor  r.  Perkins.  26  Wend.  125; 
Stewart  t-.  McMartin,  5  Barb.  438,  Tompkins  f.  Fonda,  4  Paige JMS; 
Watson  r.  Leliow,  6  Barb.  481 :  Campb<jll  v.  Foster  ^5  N.  Y.  361:  Wet- 
more  V.  Tnislow.fil  id.  338;  Mann  v.  VanVoorhlu,  15  Abb,  N.  S.  79; 
BrisweU  v.  Links,  9  N.  Y.  Week.  Dig.  249. 

§1874.  Interest  of  judgment  debtor  in  landoontract 
may  be  reached. — The  final  judgment  in  the  action 
must  also  direct  and  provide  for  the  satiefaction  of  the 
sum  due  to  the  plaintiff,  out  of  the  interest,  if  any,  of 
the  judgment  debtor,  in  a  contract  for  the  purchase  of 
real  property  by  him  ;  either  by  selling  the  interest,  or 
by  transferring  it  to  the  judgment  creditor,  in  such  a 
manner  and  upon  such  terms,  as  the  court  deems  most 
conducive  to  the  interests  of  the  parties.  Where  the 
person,  bound  to  perform  the  contract  to  the  judgment 
debtor,  is  a  defendant  in  the  action,  the  final  judgment 
may  direct  a  specific  performance  of  the  contract  to  the 
judgment  creditor,  or,  where  the  interest  in  the  contract 
is  directed  to  be  sold,  to  the  purchaser. 

1  R.  S.  744.  35  (1  Edm.  696),  amended.  Watson  r.  LeBow,  6  Barb. 
4SI ;  EllKworth  r.  Cuyler.  9  Paige,  418 ;  see,  also,  Farntaam  o.  Campbell, 
10  id.  598. 

§  1876.  Id.}  how  applied. — In  a  case  specified  in  the 
last  section,  the  value  of  the  interest  of  the  judgment 
debtor  holding  the  contract  must  be  ascertained,  under 
the  direction  of  the  court ;  and  so  much  thereof  as  is 
necessary  must  be  applied  to  the  payment  of  the  sum 
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dae  to  the  plaintiff,  and  the  remdae,  if  any,  to  the  ben* 
efit  of  the  judgment  debtor. 

Id.,  J 6. 

g  1876.  Injunction  may  be  issued. — A  temporary  in* 

junction,  restraining'  the  transfer  to  any  person,  or  the 

payment  or  delivery  to  the  judgment  debtor,  of  any 

money,  thing  in  action,  or  otlier  property  or  interest, 

which  may,  oy  the  provisions  of  this  article,  be  applied 

to  the  satisfaction  of  the  sum  due  to  the  plaintiff,  may 

be  granted  in  the  action.     The  injunction,  and  the  pro* 

ceedings  before  and  after  it  is  granted,  are  fi^overned  by 

the  provisions  of  article  first  of  title  second  of  chapter 

seventh  of  this  act;  for  which  purpose,  the  injunction 

is  deemed  to  be  one  of  those  specified  in  section  603  of 

this  act. 

2KB.  174, 1 39.  C3Andlcr v.  Petit,  1  Paige,  168:  Bloodgood  r.  Clark,  4 
M.  ft74 :  AoBtln  V.  Flguelra,  7  !d.  S6 ;  Lansing  v.  Easton,  Id.  364. 

§  1877.  Receiver  may  be  appointed. — The  court  may, 
by  an  order,  or  by  the  interlocutory  or  final  judgment  in 
the  action,  appoint  a  receiver  of  any  or  all  of  the  prop- 
erty of  the  judgment  debtor  ;  and  may  direct  the  judg- 
ment debtor,  or  any  other  defendant  in  the  action,  to 
convey  or  deliver  to  the  receiver,  as  justice  requires, 
any  property,  real  or  personal,  book,  voucher,  or  other 
jMper,  or  to  execute  any  "instrument,  which  it  deems 
neoeaaary,  for  perfecting  or  assuring  the  receiver's  title 
or  poflsession. 

New.  See  H  714-716  and  718.  Chamberlain  v.  Qreenleaf,  4  Abb.  N.  C. 
«:  Bloodgoodv.  Clark,  4  Paige,  674 ;  Osbom  v.  Heyer,  2  Id.  342!  Bank  of 
Monroe  v.  Schermerhorn,  1  Clarke,  214 ;  Reubens  r.  Joel,  13  N.  Y.  488 ; 
Catlin  V.  Doughtv,  12  How.  457 ;  Bennett  v.  McOnire_58  Barb.  623, 63»: 
Oere  t>.  Dibble,  17  How.  31 ;  ilyrett  v.  Case,  2  Abb.  476 ;  Webb  r.  Overman, 
6  Abb.  S2;  Lent  o.  McQueen,  15  How.  313. 

^  1878.  How  discovery  may  be  compelled.— A  dis- 
oovery  may  be  compelled  in  an  action,  brought  as  pre- 
scribed in  this  article,  by  directing  the  person,  required 
to  make  it,  to  appear  before  the  court,  or  a  referee 
appointed  by  it,  and  to  be  examined  under  oath,  concern- 
ing the  matters  pertaining  to  the  discovery.  But  this 
section  does  not  affect  the  right  of  the  plaintiff,  to  cause 
the  deposition  of  a  defendant  to  be  taken,  as  prescribed 
in  article  first  of  title  third  of  chapter  ninth  of  this  act. 

Kew.    Callin  v.  Doughty.  12  ITow.  Pr.  457  ;  see  |}  870-886,  Ante.  TxiRoy 

"  "  ■"  '        ~ gh  V.  Everlngham,  6  Id,  29:  Browning 

etz,  11  id.  18U;  Austin  o.  Dickey,  3  Edw, 


Kew.  CatUn  v.  Doughty.  12  How 
9.  Bogers.  3  Paige,  23i ;  Fltzhugh 
V.  Bettia,  61d.  M8;  Hudson  v.  Pfeti 
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Ch.  Sltf^;  Green  t).  Ricks,  4  N.  Y.  Leg.  Ote.  13S;  Brown  v.  Hoisan,  S 
Bdw.  Ch.  278 :  Trotter  r.  Bunco,  1 1<1.  573;  Root  v.  Saflbrd,2  Barb.  Ck. 
83;  Starrv.  Morange,  3  Edw.  Ch.  345. 

§  1879.  Application  of  this  article)  what  property 
cannot  be  reached. — ^This  article  does  not  applj  to  a 
case,  wliere  a  judgment  debtor  is  a  corporation,  created 
by  or  under  the  laws  of  the  State.  Nor  does  it  authorize 
the  discovery  or  seizure  of,  or  other  interference  with, 
any  property,  which  is  expressly  exempted  by  law  from, 
levy  and  sale,  by  virtue  of  an  execution;  or  any  money, 
thing  in  action,  or  other  property,  held  in  trust  for  a 
jud«;inent  debtor,  where  the  trust  has  been  created  by, 
or  the  fund  so  held  in  trust  has  proceeded  from,  a  per- 
son other  than  the  judgment  debtor  ;  or  the  earnings  of 
the  judgment  debtor  for  his  personal  services, rendered 
within  sixty  days  next  before  the  oommenoement  of  the 
action,  where  it  is  made  to  appear,  by  his  oath  or  other- 
wise, that  those  earnings  are  necessary  for  the  use  of  a 
family,  wholly  or  partly  supported  by  his  labor. 

L.  1«570.  ch.  VA.  83,  8ub(l.  1  (7  Bdm.  661) ;  2  R.  S.  173,  ch.  I.  M  38  and  30 
<2  Elm.  1«0) ;  Boe  Co.  Proc,  { 297.  Monriin r.  N.  T.  A  A.  R.  R.  Co..  10 
Paiue,  290 ;  Bartlett  v.  Drew,  6(t  Barb.  648 ;  Slurget  v.  Vanderbitt,  73  N. 
Y.  .iS4;  Camplx^U  r.  Foster.  35  Id.  361' Miller  tJ.  MiUer.  1  Abb.  N.  0.  30: 

McRwen  v.  Brewster.  17  H}ln^  223;  Wlllla *"" **    ^ 

Parker  w.  Harrison. 
Quire,  15  Hun,  70 ;  i 
Id.  264 ;  Lewlshon  i 


U  r.  Foster.^  id.  361 'Miller  tJ.  MiUer,  1  Abb.  N.  0.  30; 
wster.  17  Hun.  223;  Williams  v.  Thorn,  70  N.  T.  J70i 
}on.42  N.  T.  Sup.  Ct.  (J.  ft  8.)lfi0:  Kennedy  v.  Uc- 
[);  AllyD  V.  ThJiraton,  53  K.  T.  622;  Esteav,  Wilcox,  67 
>n  V.  Drew,  15  Hon,  467. 


ARTICLE  SECOND. 

ACTION  B7  A  PRIVATE  FBR80N  XJPOW  AK  OFFICIAL  BOND. 

8bc.  18f^).  Application  forlesve  to  sue  sherKTs  bond:  proof  required. 
1381.  Order  grantinR  lea\e;  action  thereupon. 
1SS2.  Successive  acilons. 
ls->3.  Indorsement  upon  execution. 

1SS4.  Collection  of  execution :  when  a  defence  to  robeequent  aotlon. 
1K.«5.  When  claimant  entltlca  to  ratable  distribution, 
l-s-i*'!.  Action  upon  a  surrogate's  bond, 
l"'"*?.  Action  upon  a  county  treasurer's  bond. 
le-^'^.  Actions  upon  official  bonds  of  other  officers. 
1889.  Actions,  etc..  under  the  last  throe  sections,  regulated. 
1«»0.  Ri'cei vers,  etc.,  dnemed  public  officers. 
]  ^\iL  Demand  uf  niuney  ;  when  necessary  before  application. 
lf»C»2.  ApplicatWMi  may  be  made  ex  parte. 

§  1880.  Application  for  leave  to  sue  sheriffs  bond) 
proof  required.— Where  a  sheriff  is  liable  for  the  escape 
of  a  prisoner  committed  to  liis  custody,  or  is  guilty  of 
any  other  act  ion  able  default  or  misconduct  in  his  office, 
the  person  injured  thereby  may  apply  tp>the  aupreme 
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court,  or  to  a  superior  city  court  having  Jurisdiction, 
for  leave  to  prosecute  tlie  slierifiTs  official  bond.  The 
application  must  be  accompanied  with  proof,  by  affida- 
vit, of  the  default  or  misconduct  complained  of,  and 
that  satisfaction  of  the  same  has  not  been  received;  and 
with  a  certified  copy  of  the  official  bond. 

3  B.  S.  476,  H  t  an<l  2  (2  Bdm.  49S).  People  v.  Schuyler,  4  N.  Y.  lT:t ; 
Matter  of  Chtimberlin,  2ii  How.  i:  8.  c,  IS  Abb.  103:  42  Barb.  2nl : 
Rhinelander  r.  Mather,  a  Wend.  102;  Chester's  Case,  5  11111,555;  Forsyth 
V.  Campbell,  15  Hiu.2»;  Watson  r.  Brennaa,60  N.  Y.  ezi;  People  v. 
Acker,  20  Wend.  &12. 

i^  1881.  Order  granting  leave  j  aotioQ  thereupon. — 

Upon  such  an  application,  the  court  must  grant  an  order, 
perQiitting>  the  applicant  to  maintain  an  action  upon  the 
bond.  The  action  must  be  brought,  in  the  court  which 
granted  the  order,  by  the  applicant  as  plaintiff;  and  it 
may  be  maintained,  as  if  the  applicant  was  the  obligee 
named  in  the  bond,  except  as  otherwise  expressly  pre- 
scribed in  this  article. 

Id.,  i  3;  ace,  alao,  1  R.  Sl  378,  {  67  (1  EUm.  351).  Hatter  of  Chamber- 
lain. 2i  How.  1;  8.  r.,  H  Abb.  103;  Rhinelan.ler  r.  Mather,  5  Wend.  102; 
'"'     '    ^  Case,  ft  HllL.  &M ;  Baniard  v.  Darling,  11  Wen<L  38. 


§  1882,  Successive  actions. — The  same,  or  any  other 
applicant,  may,  in  like  manner,  either  before  or  after 
jaagment  in  the  first  action,  obtain,  from  the  court  which 
made  the  first  order,  but  not  from  any  other  court,  an 
order,  permitting  him  to  maintain  another  action,  in 
the  same  court,  upon  the  same  bond,  for  another  default 
or  misconduct.  Any  number  of  such  orders  may  be 
successively  made;  and  neither  of  the  actions  authorized 
thereby  is  afiTected  by  the  pendency  of,  or  the  recovery 
of  judgment  in,  any  other,  except  as  otherwise  expressly 
prescribed  in  this  article. 

Id.,  K  &«  6,  7  and  8,  amended  and  conaolidated ;  see  )  1886,  post. 

%  1883.  Xndonement  upon  eaeoutk>&.^ Where  an 
execution  m  issued  upon  a  judgment,  recovered  against 
the  sheriff  and  any  of  his  sureties,  in  an  action,  brought 
pursuant  to  the  last  four  sections,  the  plaintiff's  attor 
ney  must  indorse  thereon  a  direction  to  collect  the  same, 
in  the  first  place,  out  of  the  property  of  the  sheriff,  and, 
if  sufficient  property  of  the  sheriff  cannot  be  found, 
then  to  collect  the  deficiency  out  of  the  property  of  the 
surety  or  sureties. 
U. ,  1 13.    See  Carpenter  r.  SUllweU,  11 N .  T.  61. 
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^  1884.  OoUeotion  of  execution  when  a  defence  to. 
subsequent  action. — It  is  a  defence  by  a  surety,  against 
whom  an  action  is  brought  upon  a  Bheriff's  official  bond, 
that  he,  or  any  other  surety  or  sureties,  have  been  or 
will  be  compelled,  for  want  of  sufficient  property  of  the 
sheriff,  to  pay,  upon  one  or  more  judgments  recovered 
against  him  or  them,  upon  the  same  bond,  an  aggregate 
amoant,  exclusive  of  costs,  officers'  fees,  and  expenses, 
equal  to  the  sum  for  which  the  defendant  is  liable,  by 
reason  of  the  bond.  It  is  a  partial  defence,  that  the 
difference  between  the  aggregate  amount,  eo  paid,  or  to 
be  p^id,  and  the  sum  for  which  the  defendant  is  thus 
liable,  is  less  than  the  amount  of  the  plaintiff's  demand. 

Id.,  g}12,  }3andl4. 

§  1886.  When  claimants  entitled  to  ratable  distri* 
bution. — If  the  aggregate  amount  of  the  liabilities, 
which  might  be  recovered  by  actions  upon  the  sheriffs 
official  bond,  as  prescribed  in  this  article,  exceeds  the 
sum  for  which  the  sureties  are  liable,  the  court  must, 
upon  the  application  of  a  person  who  has  obtained 
leave  to  prosecute  the  bond,  made  upon  notice  to  the 
plaintiff's  attorney,  in  each  action  then  pending  upon 
the  sheriff^s  official  bond,  and  in  each  uncollected  judg- 
ment recovered  thereupon,  direct  and  provide  for  the 
distribution  of  the  money,  collected  out  of  the  property 
of  the  sureties,  among  the  persons  in  favor  of  whom  the 
liabilities  have  accrued,  in  proportion  to  the  amount 
which  each  one  is  entitled  to  recover ;  to  be  ascertained 
by  a  reference,  or  in  such  other  manner  as  the  court  di- 
rects. For  the  purposes  of  the  motion  an  order  may  be 
made  by  a  judge,  forbidding  the  payment  to  the  plaint- 
iff in  any  action,  of  the  sum  collected  or  to  be  collected 
by  virtue  of  a  judgment  therein.  But  this  section  does 
not  authorize  the  court  to  compel  a  plaintiff  to  refund 
any  money,  collected  and  received  by  him,  in  good 
fafth,  before  service  of  notice  of  such  an  order. 

Nftw.    Sec  il  17  and  18. 

g  1886.  Action  upon  a  surrogate's  bond. — Where  a 
surrogate,  or  an  officer  acting  as  surrogate,  is  guilty  of 
any  actionable  default  or  misconduct  in  his  office,  the 
person  injured  thereby  may  apply  for  leave  to  prosecute 
the  delinquent's  official  bond. 
Id.,  H 19  and  20 ;  see  L.  183d,  ch.  213  (3  £dm.  340). 
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g  1887.  Action  upon  a  comity  treasurer'B  bond. — 
Where  a  certified  copy  of  the  order  or  jadgment  of  a 
court.,  directing  a  county  treasurer  to  pay  or  deliver  to 
one  or  more  persons  designated  therein  any  money, 
stocks,  securities,  or  other  investments  held  by  him, 
Bubject  to  the  direction  of  that  court,  is  served  upon 
the  county  treasurer,  if  he  fails  to  obey  the  direction, 
the  person  injured  thereby  may  apply  for  leave  to  pros- 
ecute his  official  bond.  Service  upon  a  county  treasurer, 
as  required  by  this  section,  may  be  made  personally,  or 
by  leaving  the  paper,  either  at  his  office,  during  his  ab- 
sence therefrom,  with  a  person  of  suitable  age  and.  dis- 
cretion, having  charge  of  the  office,  or  at  his  residence, 
or  his  last  residence  within  the  county,  with  a  person  of 
suitable  age  and  discretion. 

See  L.  1874,  cU.  524,  |3  1  and  2  (9  Edm.  966). 

§  1888.  Actions  upon  official  bonds  of  other  officers. 
—Where  a  public  officer  is  required  to  give  an  official 
bond  to  the  people,  and  special  provision  is  not  made  hy 
law  for  the  prosecution  of  the  bond,  by  or  for  the  bene- 
fit  of  a  person  who  has  sustained,  by  his  default,  delin- 
quency  or  misconduct,  an  injury,  for  which  the  sureties 
upon  the  bond  are  liable,  such  a  person  may  apply  for 
leave  to  prosecute  the  delinquent's  official  bond. 

New.  See  Id. ;  K.  8. ,  M  21-27.  Harris  r.  Hardy,  3  Hill,  393 ;  Hlgglns  v. 
Allen,  6  How.  31 ;  N.  Y.  C.  Ins.  Co.  v,  Safford,  10  Id.  344 ;  Kelly  r.  Breu- 
slnJT,  33  Barb.  12"?;  Cuddeback  r.  Kent,  S  Paige,  92;  Sallaburgh  v.  Van 
Hoenen,  3  HIU.  77  ;  Davia  v.  Kruger,  4  K.  D.  Smith,  350 :  People  r.  Nor- 
ton, 9  N.  Y.  176;  Fuller  t>.  Fullerton,  11  Barb.  W;  Bradley  v.  Ward,  58 
N.  Y.  402;  Hanger  v.  Bernstein,  7  Daly,  340;  Ex  parte  Van  Epps,  56  N. 
Y.  W9. 

§  1889.  Actionsi  etc.,  under  the  last  three  sections 
regulated. — Sections  1880  to  1885  of  this  act,  both  in- 
clusive, govern  an  application,  made  as  prescribed  in 
either  of  the  last  three  sections,  and  each  action  brought 
pursuant  to  an  order  made  thereupon,  as  if  the  delin- 
quent officer  and  his  sureties  were  named  therein 
instead  of  the  sheriff  and  his  sureties. 

New  In  form  but  derived  from  prior  sections  of  R.  S. 

g  1890.  Receivers,  etc.,  deemed  public  officers. — A 
receiver,  an  assignee  of  an  insolvent  debtor,  or  a  trustee 
or  other  officer,  appointed  by  a  court  or  a  judge,  is  a 
public  officer,  within  the  meaning  of  the  last  section  but 
one ;  but  where  he  was  appointed  by  or  pursuant  to  the 
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order  of  ft  court,  or  ia  a  special  proceeding  specified  in 
title  twelfth  of  chapter  fieyenteenth  of  this  act,  the  ap- 
plication for  leave  to  prosecute  his  official  bond  must  be 
made  to  the  court  by  which,  or  pursuant  to  whose 
order,  he  was  appointed,  or  in  which  the  judgment  was 
rendered,  as  the  case  may  be.  An  action,  brought  as 
prescribed  in  this  section,  must  be  brought  in  the  court 
to  which  application  is  made  for  leave  to  bring  it. 

New. 

§1891.  Demand  of  money  \  when  neoessary  before 
appUoation. — Where  the  default,  by  reason  of  which  an 
application  for  leavo  to  prosecute  an  official  bond  is 
inade,  as  prescribed  in  this  article,  consists  of  the  non. 
payment  of  money,  and  special  provision  is  not  other- 
wise made  by  law,  the  applicant  must  prove  a  demand 
of  the  money  from  the  officer,  or  that  a  demand  cannot 
be  made,  with  due  diligence.  But  such  proof  is  not 
necessary  where  the  applicant  has  recovered  a  Judg- 
ment  against  the  officer. 

New.    Rbinelftnder «.  Mather.  5  Wend.  103;  se«  Crane  v.  Dygert,  1 

Wend.  534;  s.  c,  i  lU.  675;  see  NekK>a  v.  Kerr,  yj  N.  Y.  224. 

§  1892.  AppUoation  may  be  made  ex  paoriei — ^An  ap- 
plication for  leave  to  prosecute  an  official  bond,  as  pre. 
scribed  in  this  article,  may  be  made  without  notice;  but 
in  that  case  the  officer,  or  either  of  his  sureties,  may 
apply,  upon  notice,  to  vacate  an  order  permitting  the 
applicant  to  maintain  an  action,  upon  any  ground, 
showing  that  it  ought  not  to  have  been  granted. 

New.  Matter  of  CbamberUln,  28  How.  1 ;  s.  c,  18  Abb.  103 ;  42  Barb. 
281 ;  see  Ex  parte  Van  Eppa,  56  N.  Y.  599. 

ARTICLE  THIRD. 

ACTION  BY  A  P^tlVATB  FBBSON  FOR  A  PBlf  ALTT  OB  FOR- 

FT^irruRB. 

Skc.  1893.  Action  by  person  specially  aggrtored* 
1«94.  Action  by  common  Informer. 
Ib9:'>.  Id.;  service  of  summons. 
1896.  Id. ;  when  not  burred  by  a  coUuslve  recoTeiy. 
1397.  Indorsement  upon  summons. 
1898.  Wben  part  of  a  penalty  may  be  recovered* 

S  1893.  Action  by  person  specially  aggiiyped. — 

Where  a  penalty  or  forfeiture  is  given  by  a  statute,  to 
a  person  aggrieved  by  tbe  act  or  omission  of  another. 
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the  person  to  whom  it  is  given  may,  if  it  is  pecuniarj, 
maintain  an  action  to  recover  the  amount  thereof ;  or, 
if  it  consists  of  the  forfeiture  of  a  chatte],  he  may  main- 
tain an  action  to  recover  the  chatte],  or  its  value,  or 
other  damages,  as  the  case  requires. 

3R.S.  4Stt.  |1  (2  Edin.  502).  amendfH;.  Thompson  v.  ITowe,  46  Barb. 
287, 2tl9;  Cooley  v.  Parmer,  2  N.  Y.  182;  s.  c,  4l)enio.  374. 

§  1894.  Action  by  conmiion  informer.  —  Where  a 
penalty  or  forfeiture  is  given,  by  a  statute,  to  any  per- 
son who  SUPS  therefor,  an  action  to  recover  it  may  be 
maintained  by  any  person  in  liis  own  name ;  but  the 
action  cannot  be  compromised  or  settled  without  the 
leave  of  the  court  in  which  it  is  brought. 

Id.,  US  and  6.  Seward  r.  Beach,  29  Barb.  239;  see  |  387,  ante;  Bea- 
dleatOQ  V.  Spragae,  6  Jobiu.  101. 

§  1895.  Id.;  service  of  sununons. — The  summons  in 
an  action,  brought  as  prescribed  in  the  la^t  section, 
can  be  served  only  by  an  otiicer  authorized  by  law  to 
collect  an  execution,  issued  out  of  the  same  court.  The 
summons,  when  issued,  cannot  be  countermanded  by 
the  plaintiff  before  the  service  thereof;  and,  immedi- 
ately after  it  has  been  served,  the  officer  who  served  it 
must  file  it,  with  his  certificate  of  service,  in  the  office 
of  the  clerk,  or  deliver  it,  with  a  like  certificate,  to  the 
magistrate  by  whom  it  was  issued,  as  the  case  requires. 

Id.,  part  of  2  6.  See  McCoun  v.  N.  Y.  C.  A  II.  R.  R.  R.  Co.,  50  N. 
T.  17«. 

§  1896.  Id. ;  when  not  barred  by  a  collusive  recov- 
ery.—  In  an  action  to  recover  a  penalty  or  forfeiture, 
given  by  a  statute,  brought  by  any  person,  other  than 
the  person  aggrieved  or  a  public  officer,  the  plaintiff 
may  recover,  notwithstanding  the  recovery  of  a  j  ud*)^- 
ment,  for  or  against  the  defendant,  in  an  action  brouglit 
therefor  by  another  person,  if  he  establishes  tliat  the 
former  judgment  was  recovered  collusivelyand  fraudu- 
lently. 

Id.,  i  14. 

§  1897.  Indorsement  upon  summons. —  In  an  action 
to  recover  a  penalty  or  forfeiture,  given  by  a  statute,  if 
a  copy  of  the  complaint  is  not  delivered  to  the  defend- 
ant with  a  copy  of  the  summons,  a  general  reference 
to  the  statute  must  be  indorsed  upon  the  copy  of  the 
sammons  so  delivered,  in  the  following  form:  "  Accord - 
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ing  to  the  proyisions  of,"  etc. ;  adding  such  a  description 
of  the  statute,  as  will  identify  it  with  convenient  cer- 
tainty, and  also  specifying  the  section,  if  penalties  or 
forfeitures  are  given,  in  different  sections  thereof,  for 
different  acts  or  omissions. 

Id.,  1 7.  Cox  V.  N.  Y.  C.  &  n.  R.  R.  R.  Co..  61  Barb.  6U :  People  v.  Bnll. 
42  N.Y.  Super.  Ct.  (J.  &  S.)  19;  Blasell  v.  N.  Y.C.  k  U.  R.  R.  R.  Co.,  fST 
Barb.  3!»;  see  Abbott ».  N.  Y.  C.  R.  R.  Co.,  I  Sheld.  278:  Andrews  r. 
Harrington,  19  Barb.  343;  Marsells  v.  Seaman,  21  id.  319 ;  Perry  v,  Tj-nen, 
22  Barb,  i:^ :  Commissioners  of  Kxciae  v.  Doberty,  16  How.  Pr.  46 ; 
Sprague  t'.  Irvln,  27  id.  51. 

§  1898.  When  part  of  a  penalty  may  bo  recovered. 

—  Where  a  statute  gives  a  pecuniar/  penalty  or  for- 
feiture, not  exceeding  a  specified  sum,  an  action  xuaj 
be  maintained  to  recover  the  sum  speci6ed ;  and  the 
court,  jury,  or  referee,  by  which  or  by  whom  the  issues 
of  fact  are  tried,  or,  where  judgment  is  taken  by  de- 
fault for  failure  to  appear  or  plead,  the  damages  are 
ascertained,  may  award  to  the  plaintiff  the  whole  sum, 
or  such  a  part  thereof,  as  he  or  it  deems  proportionate 
to  the  offence. 
Id.,  1 15,  amended.    Lammond  v.  Tolans,  14  Hun,  263. 


ARTICLE  FOURTH. 

CEBTAIN  ACTIONS  TO  RECOVER  DAMAQBS  FOB  WRONGS. 

Sec.  1899.  Civil  and  criminal  prosecutions  not  merged. 

1900.  Action  for  suing,  etc.,  in  name  of  another.     Made  also  a  iii]«- 

deuieanor. 

1901.  Treble  atul  other  increased  damages  to  be  recovered. 
ly02.  Action  for  causlnif  death  by  negligence,  etc. 

19ri;j.  M.  ;  for  whose  benettt. 
IWM.  Id.  ;  amount  of  recovery. 

1905.  Next  of  kin  dcflned. 

1906.  Action  for  slander  of  a  woman. 

]gr)7.  When  action  for  libel  cannot  be  maintained. 
1906.  The  latit  section  qualiQed. 

§  1899.  Oivil  and  criminal  proseoutioiiB  not  merged. 
—  Where  the  violation  of  a  right  admits  of  a  civil  and 
also  of  a  criminal  prosecution,  the  one  is  not  merged 
in  the  other. 

Code  of  Proc,  1 7.    Gordon  v.  Hostetter,  37  N.  T.  lOft. 

g  1900.  Action  for  suing,  etc.,  in  name  of  another. 
Made  also  a  misdemeanor.  —  If  a  person,  vexatioosly 
or  maliciously,  in  the  name  of  another  but  without  the 
tatter's  consent,  or  in  the  name  of  an  unknown  peieon, 
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commences  or  continaes,  or  causes  to  be  commenced  or 
continued,  an  action  or  special  proceeding,  in  a  court,  of 
record,  or  not  of  record,  or  a  special  proceeding  before 
a  judge  or  a  justice  of  the  peace  ;  or  takes,  or  causes  to 
be  taken,  any  proceeding,  in  tlie  course  of  an  action  or 
special  proceeding  in  such  a  court,  or  before  such  an 
officer,  either  before  or  after  judgment  or  other  final 
determination;  an  action,  to  recover  damages  therefor, 
may  be  maintained  against  him,  by  the  adverse  party 
to  the  action  or  special  proceeding;  and  a  like  action 
may  be  maintained  by  the  person,  if  any,  whose  name 
was  thus  used.  He  is  also  guilty  of  a  misdemeanor, 
punishable  by  imprisonment,  not  exceeding  six  months. 

2  B.  S.  AflO,  { 1  (2  Edm.  571). 

§  1901.  Treble  and  other  increased  damages  to  be 
recovered. —  In  an  action,  brought  by  the  adverse 
party,  as  prescribed  in  the  last  section,  the  plaintiff,  if 
he  recovers  final  judgment,  is  entitled  to  recover  treble 
damages.  In  an  action,  brought  by  the  person  whose 
name  was  used,  as  prescribed  in  the  last  section,  the 
plaintiff  is  entitled  to  recover  his  actual  damages,  and 
two  hundred  and  fifty  dollars  in  addition  thereto. 

Id.,  part  of  2 1  i  see,  also,  K  1030  and  1184,  ante. 

§  1902.  Action  for  causing  death  by  negligence,  etc. 
—  The  executor  or  administrator  of  a  decedent,  who 
has  left,  him  or  her  surviving,  a  husband,  wife,  or  next 
of  kin,  may  maintain  an  action  to  recover  damages  for 
a  wrongful  act,  neglect,  or  default,  by  .which  the  dece- 
dent's  death  was  caused,  against  a  natural  person  who, 
or  a  corporation  which,  would  have  been  liable  to  an 
action  in  favor  of  the  decedent,  by  reason  thereof,  if 
death  had  not  ensued.  Such  an  action  must  be  com- 
menced within  two  years  after  the  decedent's  death. 

L.  1S47.  ch.  4fiO,  2  1(4  E<lm.  U6),  and  a  portion  of  2  2  as  amended  by  L. 
1849.  ch.  256,  and  by  L.  1870.  ch.  78(7  Edm.  991).  Lucas  v.  N.  Y.  C.  R. 
B.  do.,2\  Barb.  245;  Whilford  v.  Panama  R.  R.  Co.,  23  N.  Y.  46S; 
Mahler  V.  Norwich,  etc..  Trans.  (>).,  a5 id.  352 ;  Yanderventer  r.  N.  Y, 
4k  N.  H.  R.  R.  Co. ,  27  Barb.  244 :  Crowley  v.  Panama  R.  R.  Co.  ,30  id.  99 ; 
Beach  f.  Bay  Sute  Steamboat  Co.,  id.  433 ;  Wella  v.  N.  Y.  C.  R.  R.  Co., 
24  N.  Y.  181 :  Oldfletd  v.  N.  Y.  k  H.  R.  R.  Ck>.,  14  id.  310,  314 ;  Qaimi  v. 
Moore,  15  id.  432. 

g  1903.  Id.}  for  whose  benefit— The  damages  re- 
covered  in  an  action,  brought  as  prescribed  in  the  last 
section,  are  exclusively  for  the  benefit  of  the  decedent's 
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husband  or  wife,  or  next  of  kin :  and,  when  ihej  are 
collected,  they  must  be  distributed  hj  the  plaintiff,  as 
if  they  were  unbequeathed  assets,  left  in  hia  hands, 
after  payment  of  all  debts,  and  expenses  of  adminis- 
tration. But  the  plaintifif  may  deduct  therefrom  the 
expenses  of  the  action,  and  his  commissions  npou  the 
residue  ;  which  must  be  allowed  by  the  surrogate, 
upon  notice,  given  in  such  a  manner  and  to  stieh  per- 
sons, as  the  surrogate  deems  proper. 
Id.,  1 2,  AS  amended  by  L.  1849  and  1870. 

§  1904.  Id.}  amount  of  reooverVn — The  damages 
awarded  to  the  plaintiff  may  be  sucn  a  sum,  not  ex- 
ceeding five  thousand  dollars,  as  the  jury  upon  a  writ 
of  inquiry,  or  upon  a  trial,  or,  where  issues  of  fact  are 
tried  without  a  jury,  tbe  court  or  the  referee,  deems  to 
be  a  fair  and  just  compensation  for  the  pecuniary  inju- 
ries, resulting,  from  the  decedent's  death,  to  the  person 
or  persons,  for  whose  benefit  the  action  is  brought. 
When  final  judgment  for  the  plaintiff"  is  rendered,  the 
clerk  must  add  to  the  sum  so  awarded,  interest  there- 
upon  from  the  decedent's  death,  and  include  it  in  the 
judgment.  The  inquisition,  verdict,  report  or  decision, 
uiay  specify  the  day  from  which  interest  is  to  be  com- 
puted ;  if  it  omits  so  to  do,  the  day  may  be  determined 
by  the  clerk,  upon  affidavits. 

Id.,  remainder  of  (2,  amended  by  L.  1949.  ch.  256;  L.  1870,  cb.  78  <7 
Ertm.  IWI).  Ihl  V.  Forty-second  St. , etc.,  R.lR.  Co.,  47  N.  Y.  317 :  Sanier 
V.  N.  Y.  C.  A  H.  R.  R.  R.  Co.,  66  Id.  W:  McOovem  t».  N.  Y  MILK.K. 
Co.,  67  Id.  418;  Cornwall  v.  Mills,  44  N.  Y,  Super.  Ct.  (J.  &S.)  46. 

§  1905.  Next  of  kin  defined.^  The  term,  **  next  of 
kin,"  as  used  in  the  foregoing  sections,  has  the  meaning 
specified  in  section  1870  of  this  act. 
New.    Sec  {  1S70,  ante.    Drake  v.  Ollmore,  53  N.  T.  399. 

§  1906.  Action  for  slander  of  a  woman. —  In  an  ac- 
tion of  slander,  brought  by  a  woman,  for  words  imput- 
ing unchastity  to  her,  it  is  not  necessaiy  to  allege  or 
prove  special  damages.  If  the  plaintiff  is  married,  the 
damages  recovered  are  her  separate  property. 

L.  1871.  ch.  219, 1 1  (9  Edm.  67) ;  {  450,  ante.  BiiiUn  v.  Boee,  69  N.  T 
122. 

g  1907.  When  action  for  libel  cannot  be  maintained. 
— An  action,  civil  or  criminal,  cannot  be  maintained 
against  a  reporter,  editor,  publisher,  or  proprietor  of  a 
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newspaper,  for  the  publication  therein  of  a  fair  and  true 
report  of  any  judicial,  legislative,  or  other  public  and 
official  proceed ings,  without  proying  actual  malice  in 
making  the  report. 

L.1854,  ch.  130,  HI  and  2  (5  Bdm.  160).  Aokerman  v,  Jones,  37  N.  Y. 
Saper.  Gt.  (ftJ.  ikS.)42. 

§  190a  The  last  seotion  qualified.— The  last  section 

does  not  apply  to  a  libel,  contained  in  the  heading  of  the 

report ;  or  in  any  other  matter,  added  by  any  person 

concerned  in  the  publication ;  or  in  the  report  of  any 

thing  said  or  done,  at  the  time  and  place  of  the  public 

and  official   proceedings,  which  was  not  a  part  thereof. 

L.  ISM,  cb.  130,  If  1  and  S.  Bcball  r.  Brooks,  17  Abb.  Pr.  221 ;  Sanford 
V.  Bennett,  34  N.  Y.  20. 

ARTICLE  FIFTH. 

MISCELLANEOUS  ACTIONS  AND  RIQIITS  OF  ACTION. 

Sao.  1000.  When  transferee  of  claim  or  demand  may  sue.    Riglits  of  d^ 
fendant,  etc. 

1910.  What  claims  or  demands  raay  be  transferred. 

1911.  Id.;  cause  of  action  fornsary. 

1912.  Jndffment ;  when  assignable. 
\^\X  Action  upon  tndgment  reffnlated. 

1914.  Ancillary  action  for  discovery  abolished. 

1915.  Action  upon  a  penal  bond. 

19l«.  Aciton  by  surety  or  trustee  to  recover  costs,  etc, 

1917.  Action  upon  lost  negotiable  paper. 

1918.  The  last  sectloQ  qualified. 

§  1909.  When  transferee  of  claim  or  demand  may 
moB.  Rights  of  defendant,  etc — ^Where  a  claim  or  de- 
mand can  be  transferred,  the  transfer  thereof  passes 
an  interest,  which  the  transferee  maj  enforce  by  an 
action  or  special  proceeding,  or  interpose  as  a  de- 
fence or  counterclaim,  in  his  own  name,  as  the 
transferor  might  have  done;  subject  to  any  defence 
or  coanterclaim,  existing  against  the  transferor,  be- 
fore notice  of  the  transfer,  or  against  the  transferee. 
But  this  section  does  not  apply,  where  the  rights  or  lia- 
bilities of  a  party  to  a  claim  or  demand,  whicii  is  trans- 
ferred, are  regulated  by  special  proTision  of  law  ;  nor 
does  it  vary  the  rights  or  liabilities  of  a  party  to  a 
negotiable  instrument,  which  is  transferred. 

New. 

g  1910.  What  olaims  or  demands  may  be  tranaferrenfL 
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— Anj  claim  or  demand  can  be  transferred,  except  in 
one  of  the  following  cases  : 

1.  Where  it  is  to  recover  damages  for  a  personal  in- 
jury,  or  for  a  breach  of  promise  to  marry. 

2.  Where  it  is  founded  upon  a  grant,  which  is  made 
void  by  a  statute  of  the  State ;  or  upon  a  claim  to  or 
interest  in  real  property,  a  frant  of  which,  by  the  trans- 
feror,  would  be  void  by  sucu  a  statute. 

3.  Where  a  transfer  thereof  is  expressly  forbidden 

by  a  statute  of  the  State,  or  of  the  United  States,  or 

would  contravene  public  policy. 

See  Code  of  Proc,  112,  Getty  v.  Devlin.  70  N.  Y.  6ft4 ;  Frecnd  r.  Imp. 
and  Traders'  Nat.  Rank,  76  id.  652;  DeLaney  v.  Stearns,  66  Itl.  157; 
Graytp.  Green,  12  Hun,  f»8:  Drake  r.  Smith,  id.  fl32:  Mavcr  r.  Mode, 
14  Id.  IM ;  Maule  v.  Crawford,  Id.  193 ;  Seligniaa  v.  Dudley,  id.  186:  Roae- 
pauRh  V.  Vreedenburgh,  16  Id.  GO;  Pitcher  r.  Brayton.  17  id.  429  •.  Krauser 
V.  Ruckel,  Id.  403;  McBratney  r.  Koine,  et«.,R.  R.  Co..  id.385:  Sevmoiir 
V.  Fellows,  44  N.  Y.  Super.  Ci.  (J.  &  S.)  124;  Grand  Rapids,  etc.,  R,  K. 
Co.  r.  Sandei-s,  17  Ilnn,  fi')?:  Baker  r.  Boico,  10  id.  344;  FTeernians  v. 
Ellsworth,  6«  N.  Y.  159:  Barton*.  Spies,  73  id.  133:  Comstock  r.  Hier, 
id.  269;  .Hefch  v.  Stowc,  19  id.  26;  see,  also,  McDongal  v.  bailing,  48 
Barb.  364;  Weyhnrn  r.  White.  22id.  82;  Zabrlskle  r.  Smith,  13  N.Y. 332; 
Graves  r.  Spier,  M  Barb.  349;  »ee,  also,  1  R.  8.  730,  {}  63  and  6ft  (1  Edm. 
679.  ThSO) ;  II()mer  r.  Wood,  23  N.  Y.  3W;  Bliss  r.  Lawrence,  »  id.  442; 
Sevniotirr.  Fellow.^,  77  Id.  178;  Devlin  v.  New  York,  63  id.  8;  People  v. 
Dayton,  &0  IIow.  143 ;  see,  also.  Mason  v.  Raplee,  66  Barb.  180. 

§  1911.  Id.;  cause  of  action  for  usury. — A  cause  of 
action  to  cancel,  or  otherwise  affect,  an  instrument  exe- 
cuted, or  an  act  done,  as  security  for  a  usurious  loan  or 
forbearance,  can  be  thus  transferred,  where  the  instru- 
ment or  act  creates  a  specific  charge  upon  property, 
which  is  also  transferred  in  disaffirmance  thereof,  and 
not  otherwise  ;  but,  in  that  case,  the  transferee  does  not 
succeed  to  the  right,  conferred  by  statute  upon  the 
borrower,  to  procure  relief,  without  paying,  or  offering 
to  pay,  any  part  of  the  sum  or  thing  loaned. 

Wheelockr.  Lee,  64  N.  Y.  242;  Tledeman  «.  Ackerman.'lO  Hun,  307; 
Freeman  r.  Auld,44N.  Y.5f):  Bullanl  w.  Raynor,  30  id.  197;  Schermeiw 
horn  V.  Talnian,  n  Id.  93;  Bissell  r.  KellOKU,  60  Barb.  617  •  Carow  r.  Kelly, 
09  Id. 239 ;  Bougbton  v.  Smith,  26  id.  63J ;  Poat  v.  Bank  ol  Utica,  7  Hill,  391. 

§  1912.  Judgment,  when  assignable. — A.  judgment 
for  a  sum  of  money,  or  directing  the  payment  of  a  sum 
of  money,  recovered  upon  any  cause  of  action,  may  be 
transferred  ;  but  if  it  is  vacated  or  reversed,  the  transfer 
thereof  does  not  transfer  the  cause  of  action,  unless  the 
latter  was  transferable  before  the  judgment  was  recov« 
ered. 

New.    Coughlinr.  N.  Y.  C.  ft  11.  R.  R.  R.  Co.. 71  N.  Y.  443;  sco 
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CutU  V.  Guild,  57  Id.  229,  and  Waring  «.  Loder.  53  id.  581 ;  also  Alnslie  v. 
Boynton,  2  Barb.  258. 

§  1913.  Action  upon  Jadgment  regulated. — Except 
in  a  case  i?rhere  it  is  otherwise  speciallj  prescribed  in 
this  act,  an  action  upon  a  judgment  for  a  sum  of  money, 
rendered  in  a  court  of  record  of  the  State,  cannot  be 
maintained,  between  the  original  parties  to  the  judg- 
ment, unless,  either 

1.  It  was  rendered  against  the  defendant  by  default, 
for  want  of  an  appearance  or  pleading,  and  the  sum- 
mons was  served  upon  him,  otherwise  than  personally  ; 
or 

2.  The  court  in  which  the  action  is  brought  has  pre> 
▼ionsly  made  an  order,  granting  leave  to  bring  it. 
Notice  of  the  application  for  such  an  order  must  be 
given  to  the  adverse  party,  or  the  person  proposed  to  be 
made  the  adverse  party,  personally,  unless  it  satisfac- 
torily appears  to  the  court,  that  personal  notice  can- 
not be  given,  with  due  diligence  ;  in  which  case,  notice 
may  be  given  in  such  a  manner  as  the  court  directs. 

Code  of  Proc.,  1 71 ;  see,  also.  {  3154.  Hanover  F.  In«.  Co.  v.  Tomlln- 
Bon,  3  Ilun,  63f»;  «.  c. ,  6  N.  T.  Sup.  Ct.  (T.  A  C. )  127 ;  see  Forcer.  Qower, 
22  How.  Pr.  2M  ;  National  Mech.  B'nk'g  Ass'n©.  Usher.  1  Sweeney,  4«3; 
Lanev.  Salter, 4  Rob.  Z»:  Finch  r.  Carpenter,  5  Abb.  235;  Lyon  o.  Man- 
ley,  10  id,  .-JW;  s.  c.,32  Barb.  61;  Thompson  t>.  Sutphen,2  B.  D.  Smith, 
OZT:  Wheeler  r.  DaWn.  12  How.  637;  Tutfts  r.  Bralstpd,  1  Abb.  84 ;  3. 
C^  4  Doer.  AI7:  Robinav.  M'clls.  26  Burb.  15;  Tanderbilt  t>.  Garrison,  3 
Abb.  361 ;  Church  v.  Van  Buren,  ^  Uow.  Pr.  489;  Goodyear  v.  Frissille, 
a  How.  Pr.  255. 

§  1914.  Ancillary  action  for  disoovezy  abolished. — 

An  action  cannot  be  maintained,  to  obtain  a  discovery 
under  oath,  in  aid  of  the  prosecution  or  defence  of 
another  action. 

Code  of  Proc. ,  {  389,  amended. 

g  1916.  Action  upon  a  penal  bond. — A  bond  in  a 
penal  sum,  executed  within  or  without  tlie  State,  and 
containing  a  condition  to  the  effect,  tliat  it  is  to  be  void, 
upon  performance  of  any  act,  has  the  same  effect,  for 
the  purpose  of  maintaining  an  action  or  special  proceed- 
ing, or  two  or  more  successive  actions  or  special  proceed- 
ings thereupon,  as  if  it  contained  a  covenant  to  pay  the 
sum,  or  to  perform  the  act,  specified  in  the  condition 
thereof.  But  the  damages  to  be  recovered  for  a  breach, 
or  enocessive  breaches,  of  the  condition,  cannot,  in  the 
aggregate,  exceed  the  penal  sum,  except  where  the  con- 
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dition  is  for  the  payment  of  money  ;  in  which  caae, 
they  cannot  exceed  the  penal  sum,  with  interest  there- 
apon,  from  tlie  time  when  the  defendant  made  defanlt 
in  the  performance  of  the  condition. 

New.  See2  R.  S.  353,  K 13 and  13  (2  Edm.  9M)  ;  al8o2  R.  S.  378.  379  (S 
Bdm.  392,  3»t).  Lyon  v.  Clark,  8  N.  Y.  148 ;  Been  v.  6banDOD,  73  M. 
292. 

§  1916.  Action  by  surety  or  trustee  to  reoorer  coat% 
etc — A  surety,  including^  a  drawer  or  indorse r,  may  re- 
cover, in  an  action  against  his  principal  ;  and  an  execu- 
tor, administrator,  or  other  trustee,  may,  where  the  trust 
estate  is  insufficient  to  reimburse  him,  recover,  in  an 
action  against  the  beneficiary  whom  he  represents  ;  his 
reasonable  costs  and  other  expenses,  incurred  necessarw 
ily  and  in  good  faith,  in  the  prosecution  or  defence,  by 
the  express  or  implied  consent  of  the  principal  or  bene- 
ficiary, of  an  action  or  special  proceeding,  relating  to  the 
demand  secured,  or  to  the  trust  estate,  as  the  case  re- 
quires. This  section  does  not  affect  any  special  agree* 
ment  relating  to  those  costs  and  expenses. 

L.  1858,  Ch.  314,  (3  (4Bdm.  483). 

%  1917.  Action  upon  lost  negotiable  paper. — Where 
it  appears,  upon  the  trial  of  an  action,  that  a  negotiable 
promissory  note  or  bill  of  exchange,  upon  which  the 
action,  or  a  cx)unterclaim  interposed  in  the  action,  is 
founded,  was  lost,  while  it  belonged  to  the  party  claim- 
ing the  amount  due  thereupon,  he  may  prove  the  con- 
tentH  thereof,  by  parol  or  other  secondary  evidence,  and 
may  recover  or  set  off  the  amount  due  thereupon,  as  if 
it  was  produced.  But  for  that  purpose,  he  must  give 
to  the  adverse  party  a  written  undertaking,  in  a  sum 
fixed  by  the  judge  or  the  referee,  not  less  than  twice 
the  amount  of  the  note  or  bill,  with  at  least  two  sure- 
ties,  approved  by  the  judge  or  the  referee,  to  the  effect, 
that  he  will  indemnify  the  adverse  party,  his  heirs  and 
personal  representatives,  against  any  claim  by  any  other 
person,  on  account  of  the  note  or  jE>ill,  and  against  all 
costs  and  expenses,  by  reason  of  such  a  claim. 
^2  R.  S.  406,  »75  and  7«  (2  Edm.  423).  LivinRston  r.  BoRers,  2  Johnt. 
Caa.  488;  Hiadd  v.  Nolan,  12  Wond.  173 :  Rowley  v.  Ball,  8  Oow.  903; 
Frank  v.  We»H'ls,  64  N.  Y.  1^'> :  Jucks  v.  Darrin.a  E.  D.  Sinlth.MS,  A67  ; 
DesArtsv.  I^KKott,16  N.  Y.  &S2;  Scott  r.  Meeker,  30  Ilun.  163;  BeaArta 
«.  Lejwett,  5  Duer,  166 :  Wright  v.  Wriirht,  64  N.  Y.  437:  Rowley  r.  Ball, 
8  Cow.ao ;  Plnurd  v.  Tacklngion,  10  Johns.  104 :  Howe  Sewing  Machino 
Co.j.  Avery,  16  Hun,  655 ;  Rogeni  r.  Chicago  &  k.  Western  R,  R.  Co.,  6 
Abb.  N.  0. 258;  Butler  v.  Glea  Cov«  SUrch  Co.,  18  Hod,  47. 
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g  1918.  The  last  gection  qualified.— But  where  an 
action  is  prosecuted  or  defended  by  the  people  of  the 
State,  or  br  a  public  officer  in  their  behalf,  the  people, 
or  the  public  officer,  may  prove  the  contents  of  a  lost 
note  or  bill  of  exchange,  by  parol  or  other  secondary 
evidence,  and  may  recover  or  set  off  the  amount  due 
thereupon,  without  giving  any  security  to  the  adverse 
party. 
See  L.  UBft,  ch.  8ft  (3  R.  8.,  5th  ed.,  4  Sdm.  640). 


TITLE  V. 
(HTi&r  adionM  by  or  against  parHetUar  parties, 

Amioxom  1.  Action  by  or  afralnst  an  unincorporated  asHodation. 

2.  Action  by  or  against  certain  coanty,  town,  and  municipal 

ofllcers. 

3.  Actions,    and  rights  of  action,  against  and  between  lolnt 

debtors. 

AKTICLE  FIRST. 

ACnOir  BT  OR  AQAINST  AN  UNINCORPORATED  ASSOOIAp  . 
TION. 

Sao.  1919.  Actions,  etc. ,  by  or  against  associations  of  seven  or  more  per^ 
sons. 

1930.  Proceedings  in  case  of  death,  etc. 

1921.  Efl^t  of  Judgment ;  execution  thereupon. 

1922.  Subsequent  action  against  members. 

1923.  This  article  permlHslve  ;  efn>ct  ufwn  statute  of  limitations. 

1924.  When  objection  of  misnomer,  etc.,  of  parties  not  available. 

g  1919.  Actions,  etc.,  hj  or  against  associations  of 
seven  or  more  persons. — An  action  or  special  proceed- 
ing  may  be  maintained,  by  the  president  or  treasurer  of 
an  unincorporated  association,  consisting  of  seven  or 
more  persons,  to  recover  any  property,  or  upon  any 
cause  of  action,  for  or  upon  which  all  the  associates 
may  maintain  such  an  action  or  special  proceeding,  by 
reason  of  their  interest  or  ownership  therein,  either 
jointly  or  in  common.  An  action  or  special  proceeding 
may  be  maintained,  against  the  president  or  treasurer 
of  such  an  association,  to  recover  any  property,  or  upon 
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any  cause  of  action,  for  or  upon  which  the  plaintiff 
may  maintain  0uch  an  action  or  special  proceeding, 
against  all  the  associates,  by  reason  of  their  interest  or 
ownership,  or  claim  of  ownership  tlierein,  either  jointly 
or  in  common,  or  their  liability  therefor,  either  jointly 
or  severally.  Any  partnership,  or  other  company  of 
persons,  which  has  a  president  or  treasurer,  is  deemed 
an  association  within  the  meaning  of  this  section. 

L.  1849,  ch.  258.  ?  1  (3  R.  8., 5th  etl.,  HT ;  4  iklm.  650):  L.  l«n,  ch.  •!»: 
3R.  S.,  5the<1..77«(<  Him.  652).  Wcstcott  v.  Farso  61  N.  Y.  !H2:  m>« 
Austin  tj.  SeariuK,  IG  id.  112 :  Tibbitta  v.  Blood,  21  IJarb.  6.'rf) ;  De  IVJit  r. 
Chandler,  11  Abb.  Pr.  4.%;  Corninf; »-.  Greene,  2.1  Barb.  M;  8.  c,  26  N. 
Y.  472n ;  Ebbiu«hoii«en  r.  Worth  (Mub,  4  Abb.  N.  C.  30n,  note:  J«haw  r. 
Cock,  12  Hun,  17 »;  MtlJuffln  r.  Dinsniore.  4  Abb.  N.  (\  241;  Nat.  Bank 
of  Schuvlervill.' r.  Vanflcrwerker.  74  N.  Y.  231;  see  Cross  r.  Jactt>on,i 
HtH.478;  Schmidt  r.  Uunther,  5  Daly,  453. 

§  1920.  Proceedings  in  case   of   death,   etc — The 

death  or  lep[^al  incapacity  of  a  member  of  the  association 
does  not  affect  an  action  or  special  proceeding:,  bronght 
as  prescribed  in  tlie  last  section.  If  the  officer,  by  or 
against  whom  it  is  brought,  die»,]8  removed,  resigns,  or 
becomes  otherwise  incapacitated,  during  the  pendency 
thereof,  the  court  must  make  an  order,  directing  it  to 
be  continued  by  or  against  his  successor  in  office,  or  any 
other  officer,  by  or  against  whom  it  might  have  been 
originally  commenced. 
Id.,  82. 

§  1921.  Effect  of  Judgment  I  ezecutioii  therenpoiu — 

In  such  an  action,  the  officer  against  whom  it  is  brought 
cannot  be  arrested ;  and  a  judgment  against  him  does 
not  authorize  an  execution  to  be  issued  against  his 
roperty,  or  his  person ;  nor  does  the  docketing  thereof 
ind  his  real  property  or  chattels  real.  Where  such  a 
judgment  is  for  a  sum  of  money,  an  execution  isi^ued 
thereupon  must  require  the  sheriff  to  satisfy  the  game, 
out  of  any  personal  property  belonging  to  the  asaocia- 
tion^  or  owned,  jointly  or  in  common,  by  all  the  mem- 
bers thereof,  omitting  any  direction  respecting  real 
properly. 

Id.,  sec  {]  3'and  1.  Bank  of  Schuylerville  v.  Vaiiderweilcer,  74  N.  T. 
234;  Morriiific/  v.  Weed,  12  IIuo,  491. 

g  1922.  SalMeqnent  action  againatmemben. — Where 
an  action  has  been  brought  against  an  officer,  or  a  coan* 
terclaim  has  been  made,  in  an  action  brought  by  an 
officer,  as  prescribed  in  the  last  three  sections,  another 
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action,  for  tlie  same  cause,  shall  not  be  brought  against 
the  members  of  the  association,  or  anjr  of  them,  until 
after  final  judgment  in  the  first  action,  and  the  return, 
wholly  or  partly  unsatisfied  or  unexecuted,  of  an  execu- 
tion issued  thereupon.  After  such  a  return,  the  party 
in  whose  favor  the  execution  was  issued,  may  maintain 
an  action,  as  follows: 

1.  Where  he  was  the  plaintiff,  or  a  defendant  recover- 
ing upon  a  counterclaim,  he  may  maintain  an  action 
against  the  members  of  the  association,  or,  in  a  proper 
case,  against  any  of  them^  as  if  the  first  action  had  not 
been  brought,  or  the  counterclaim  had  not  been  made, 
as  the  case  requires ;  and  he  may  recover  therein,  as 
part  of  his  damages,  the  costs  of  the  first  action,  or  so 
much  thereof,  as  the  sum,  collected  by  virtue  of  the 
execution,  was  insufiicient  to  satisfy. 

2.  Where  he  was  a  defendant,  and  the  case  is  not 
within  subdivision  first  of  this  section,  he  may  main- 
tain an  action,  to  recover  the  sum  remaining  uncollected, 
against  the  persons  who  composed  the  association,  when 
the  action  against  him  was  commenced,  or  the  survivors 
of  them. 

But  this  section  does  not  affect  the  right  of  the  per- 

son,  in  whose  favor  the  judgment  in  the  first  action  was 

rendered,  to  enforce  a  bond  or  undertaking,  given  in  the 

course  of  the  proceedings  therein. 

Part  of  1(1.,  9  4,  amended :  L.  1853,  ch.  153.  See  Whitehead  v.  Allen,  28 
Barb.  661  and 8  Abb.  Pr.  N.  S.  164,  note;  s.  c,  3  Keyes,  562;  see, also. 
KingBlandtT.  Braeated,  2  Lana.  17;  Robbina  v.  Wells,  1  Rob.  666;  b.  o., 
26  How.  Pr.  15 ;  18  Abb.  Pr.  191. 

§  1923.  This  article  permissive  ]  effect  upon  statute 
of  limitations. — This  article  does  not  prevent  an  action 
from  being  brought  by  or  against  all  the  members  of 
an  association,  except  as  prescribed  in  the  last  section. 
Where  an  action  is  brought  against  the  members  of  the 
association,  as  prescribed  in  subdivision  first  of  the  last 
section,  the  time  between  the  commencement  of  the 
action  by  or  against  the  officer,  and  the  return  of  the 
first  execution  issued  upon  the  final  judgment  rendered 
therein,  is  not  a  part  of  the  time  limited  by  law,  for  the 
commencement  of  the  second  action. 
Hew.    See  }  406,  ante. 

§  1924.  When  objection  of  misnomer,  etc.,  of  parties 
not  available. — Section   1813  of  this  act  applies  to  an 
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action  brought,  as  prescribed  in  the  last  section  but  one, 
against  the  members  of  any  association,  which  keeps  a 
book  for  the  entry  of  changes  in  the  membership  of  the 
association,  or  the  ownersnip  of  its  property;  and  to 
each  book  so  kept. 
New.    Bee  L.  18B9,  cli.  lAT,  {  2  (7  Bdm.  426) ;  Also  N 1813,  ante,  and  194% 


ARTICLE  SECOND. 

ACTIONS  BT  OR  AGAINST  CERTAIN   COX7NTT,  TOWN,  AXTD 
MUNICIPAL  OFFICERS. 

Bio.  1925.  Action  by  a  tax  payer  against  a  public  officer. 

1926.  Actions  by  certain  county,  town,  and  municipal  <^cers. 

1927.  Actions  against  such  officers. 

1928.  The  last  two  sections  qualified. 

1929.  Desigrnatlon  of  such  officers  In  the  summons,  etc. 

1930.  SuccesHor  may  be  substituted. 

1931.  When  execution  against  officer  not  to  issue. 

J  1926.  Action  by  a  tax  payer  against  a  pubUo 
cer. — An  action  to  obtain  a  judgment,  preventing 
waste  of,  or  injury  to,  the  estate,  funds,  or  other  prop- 
erty of  a  county,  town,  city  or  incorporated  village  of 
the  State,  may  be  maintained  against  any  officer  thereof, 
or  any  agent,  commissioner,  or  other  person,  acting  in 
its  behalf,  by  a  citizen, resident  therein,  who  is  assessed 
for  and  is  liable  to  pay,  or,  within  one  year  before  the 
commencement  of  the  action,  has  paid,  a  tax  therein. 
This  section  does  not  affect  any  right  of  action  in  favor 
of  a  county,  city,  town,  or  incorporated  village,  or  any 
public  officer. 

L.  1872,  ch.  161,  {1  (9Sdm.  339).  Ayers  r.  Lawrence,  99  N.  Y.  ISO; 
Lutes  V.  Brlggs.&4  id.  4U4:  Hurlburt  «.  Banks,  A2  How.  Pr.  196 :  a.  a. 
1  Abb.  N.  C.  457 :  Mann  v.  Board  of  Education,  63  How.  Pr.  289;  Kil- 
boum  V,  at.  John,  !>9  N.  Y.  2;  8.  c,  7  Lans.  332 ;  Newtonv.  Keich,9  Hun. 
305 ;  Ck>ngregaUou  Shaail  Tephila  v.  New  York,  63  How.  Fr.  213. 

§  1926.  Actiona  by  certain  county,  town,  and  muni- 
cipal offioen. — An  action  or  special  proceeding  may  be 
maintained,  by  the  trusteeor  trustees  of  a  school  district; 
the  commissioner  or  commissioners  of  highways  of  a 
town;  the  overseer  or  overseers  of  the  poor  of  a  town, 
village. or  city;  the  supervisor  of  a  town;  the  ooonty 
superintendent  or  superintendents  of  the  poor ;  or  the 
sapervisors  of  a  county,  upon  a  contract,  lawfully  made 
with  those  officers  or  their  predecessors,  in  their  offidal 
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capacity;  to  enforce  a  liability  created,  or  a  duty  enjoined, 
bjr  law,  upon  those  officers,  or  the  body  represented  by 
them;  to  recover  a  penalty  or  a  forfeiture,  given  to  those 
officers,  or  the  body  represented  by  them  ;  or  to  recover 
damag'es  for  an  injury  to  the  property  or  rights  of  those 
officers,  or  the  body  represented  by  them  ;  altliough  the 
cause  of  action  accrued  before  the  commencement  of 
their  term  of  office. 

2  R.  8.  473,  {92  (215dm.  494).  Palmer  r.  Fort  Plain  and  Coopcrstown 
Plank  R.  Co.,  11  N.  Y.  376,  390,  and  cases  therein  cited j  nee,  also,  llill  v. 
Board  of  Supervisors  ot  Livingiiton  Co^  12  id.  52;  HaRadorn  v.  Raux, 
72  id.  083. 

g  1927.  Actlong  against  such  offioen. — An  action  or 
special  proceeding  may  be  maintained,  against  any  of 
tne  officers  specified  in  the  last  section,  upon  auy  cause 
of  action,  which  accrues  against  them,  or  has  accrued 
against  their  predecessors,  or  upon  a  contract  made  by 
their  predecessors  in  their  official  capacity,  and  within 
the  scope  of  their  authority. 

Id.. {98. 

§  1928.  The  last  two  aectiona  qi]alified.~The  last 
two  sections  do  not  apply  to  a  case,  where  it  is  specially 
prescribed  by  law,  that  an  action  may  be  maintained,  by 
or  against  the  body,  represented  by  an  officer  designa- 
ted in  those  sections ;  but,  in  such  a  case,  the  prosecu- 
tion  or  defence  of  the  action,  as  the  case  may  be,  must 
be  conducted  by  the  persons  then  in  office,  who  represent 
that  body.  * 

Id.,  8  94. 

g  1929.  Defdgnation  of  such  officers  in  the  summons, 
etc. — In  an  action  or  special  proceeding,  brought  pur- 
Buant  to  section  1026  or  section  1027  of  this  act,  the 
officer,  by  or  against  whom  it  is  brought,  must  be  de- 
scribed in  the  summons,  or  other  process  by  which  it  is 
commenced,  and  in  tlie  subsequent  proceedings  therein, 
by  his  individual  name,  with  the  addition  of  liis  official 
title.  An  objection,  growing  out  of  an  omission  to  join 
any  officer,  who  ought  to  be  joined  with  the  others, 
must  be  taken  by  the  answer,  or,  in  a  special  proceed- 
ing, before  the  close  of  the  case,  on  the  part  of  the  de- 
fendant;  otherwise  it  is  waived. 

Id. .  H 1^  9A  and  99,  amended  and  consolidated.  Sapervisors  of  Galway 
«.  Stlmson,  4  Hill,  136:  Commissioners  of  Cortlandtvllle  v.  Peck.  6  id. 
SIS;  Agent  of  State  Prison  t*.  Rikeman,  1  Den.  27<M  Hebron  v.  ]Sly,Xalor, 
tn ;  Pomeroy  v.  Wells,  8  Paige,  1U6 ;  3}  MS  and  649,  ante. 
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§   1930.    Suooessor  may  be  substitatecL — In   sack 

an  action   or  special  proceeding,  the  court  must,  in  A 

proper  case,  substitute  a  successor  in  office,  in  place  of 

a  person  made  a  party  in  his  official  capacity,  who  haa 

died  or  ceased  to  hold  office ;  but  such  a  successor  shall 

not  be  substituted  as  a  defendant,  without  his  consent, 

unless  at  least  fourteen  days'  notice  of  the  application 

for  the  substitution,  has  been  personally  served  upon 

him. 

Id. ,  2i  100  and  101,  amended.  People  ex  rel.  Tan  Valkenbnrgh  r.  Sage, 
3  How.  Pr.  56:  Ilaj^adorn  v.  Raux,  72  N.  T.  583;  see  Manchester  v.  Her^ 
rington,  10  Id.  164. 

g  1931.  When  execution  against  officer  not  to  issue. 

— An  execution  cannot  be  issued  upon  a  judgment  for  a 
sum  of  money,  rendered  against  an  officer  in  an  action 
or  special  proceeding  brought  by  or  ae-ainst  him,  in  hia 
official  capacity,  pursuant  to  this  article  ;  except  where 
it  is  rendered  against  the  trustee  or  trustees  of  a  school 
district,  or  the  commissioner  or  commissioners  of  high- 
ways of  a  town.  In  either  of  those  cases,  an  execution 
may  be  issued  against  and  be  collected  out  of  the  prop- 
erty of  the  officer,  and  the  sum  collected  must  be  allowed 
to  him,  in  the  settlement  of  his  official  accounts, except 
as  otherwise  specially  prescribed  by  law. 

Id. ,  H 107  and  108,  amended.  Avery  v.  Slack,  19  Wend.  SO ;  see  People 
ex  rel,  v.  Town  Auditoru,  75  N.  Y.  316. 


ARTICLE  THIRD. 

ACnONB  AND  RIOHTS  OF  ACTTON  AGAINST  AND  BETWEEN 
JOINT  DEBTORS. 

Bxo.  1932.  Judgment  against  defendants  Jointly  indebted,  when  all  «r» 
not  served. 

1933.  Eflect  of  such  Judgment. 

1934.  £.xcculion ;  indorsement  thereupon. 
19.V>.  How  collected. 

1936.  Judgment,  how  docketeil ;  eflbct  of  docketing. 

1937.  Action  to  charge  defendants  not  personally  sammoned,  ete. 
193>S.  Complaint  in  such  action. 

1939.  Answer. 

1940.  Provisional  remedies. 

1941.  Judgment.  ^  ^  ,        „  ^        ^  _^  . 

1942.  Joint  debtors  may  compound  separately.    Mode  and  eflbot 

1943.  Satisfying  Judgment. 

1944.  Itighta  of  tho  dobtow  not  released. 

1945.  Action  against  persons  engaged  in  transportation. 

1946.  When  partner  not  sued  remains  liable. 

.  1947.  Continuance  of  partnerabip  boainess  doiiiig  action  for  aooouni 
In^t  etc. 
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g  1932.  Judgment  against  defendants  Jointly  in- 
debted, when  all  are  not  served. — In  an  action,  wherein 
the  complaint  demands  judgment  for  a  earn  of  money 
against  two  or  more  defendants,  alleged  to  be  jointly 
indebted  upon  contract,  if  the  summons  is  served  upon 
one  or  more,  but  not  upon  all  of  the  defendants,  the 
plaintiff  may  proceed  against  the  defendant  or  defend- 
ants, upon  whom  it  is  served,  unless  the  court  other- 
wise directs ;  and,  if  he  recovers  linal  judgment,  it  may 
be  taken  against  all  the  defendants  thus  jointly  in- 
debted. 

Code  of  Proa,  ( 136,  snbd.  1 ;  see,  also,  { 1935.  Orr  v.  McEwan,  16  Hun, 
623;  Bce,  also,  Frveman  r.  Barrowcnffe,44  H.Y.  Super.  Ct.  (J.  AS.) 313; 
Nat.  Bank  of  Ky.  v.  WriKht,  &  Rob.  60« ;  Smunanl  v.  Mattice.  7  llow.  43 ; 
Lahejv.  Kingon,  13  Abb.  192;  Niles  r.  Batienihall,  2  Rob.  146;  Spcyera 
r.  Fisk,  3  Hun,  7o6 ;  Dt'vlne  v.  Duncan,  52  IIow.  Pr.  446 ;  Parker  v.  Jack- 
ton,  16  Barb.  33 ;  see  1 1278,  ante ;  Masteu  v.  Blackwell,  8  Hun,  313. 

§  1933.  Xiffect  of  such  judgment. — Such  a  judgment 

is  conclusive  evidence  of  the  liability  of  each  defendant, 

upon  whom  the  summons  was  personally  served,  or  who 

appeared  in  the  action.     Where   it  is  taken  against  a 

deiendant,  upon   whom  the   summons  was  served  by 

publication,  or  without  the  State,  pursuant  to  an  order 

for  that  purpose,  it  has  the  effect  as  against  that  defend- 

ant,  specified  in  section  445  of  this  act.     As  against  such 

A  defendant,  who  is  allowed  to  defend  after  judgment, 

or  as  af^ainst  a  defendant  not  summoned,  it  is  evidence 

only  of  the  extent  of  the  plaintiff's  demand,  after  the 

liability  of  that  defendant  has  been  established,  by 

other  evidence. 

2  R.  S.  377, 1  2  (2  Edm.  3»1).  Nat.  Bank  r.  Spencer,  19  Hnn.oeO;  | 
1276,  ante ;  Bacon  v.  Gomstock,  11  How.  197  ;  Catlin  v.  BlHlnKS,  13  How. 
Pr.  511 ;  s.  c,  4  Abb.  Pr.  248 ;  see  Oakley  v.  Aspinwall,  4  N.  Y.  514. 

g  1934i  Zbcecution ;  indorsement  thereupon. — An 
execution  upon  such  a  judgment  must  be  issued,  in 
form,  against  all  the  defendants ;  but  the  attorney  for 
the  judgment  creditor  must  indorse  thereupon  a  direc- 
tion to  the  sheriff,  containing  the  name  of  each  defend- 
ant, who  was  not  summoned,  and  restricting  the  en- 
forcement of  the  execution,  as  prescribed  in  the  next 
section. 

Id.,  13. 

ft 

§  1936.  How  coUected.^An  execation  agamst  the 
person,  issued  upon  such  a  judgment,  shall  not  be  en- 
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forced  against  the  person  of  a  defendant,  whose  name 
ie  so  indorsed  thereupon.  An  execution  against  prop. 
erty,  issued  upon  such  a  judgment,  shall  not  be  levied 
upon  the  sole  property  of  such  a  defendant;  but  it  inaj 
be  collected  out  of  personal  property  owned  by  him, 
jointly  with  the  other  defendants,  who  were  summoned, 
or  with  any  of  them  ;  and  out  of  the  real  and  peisonAl 
property  of  the  latter,  or  of  any  of  them. 
Id.,  3  4.    Merchante  Ex.  Nat.  Bank  «.  Waitxfelder,  U  Han,  47. 

§  1936.  Judgment,  how  docketed  j  effect  of  dockeU 

ing. — Where  a  judgment  has  been  taken,  as  prescribed 
in  section  1932  of  this  act,  the  clerk,  with  whom  the 
judgment-roll  is  filed,  must  write  upon  the  docket,  op- 
posite or  under  the  name  of  each  defendant,  upon  whom 
the  summons  was  not  served,  the  words,  "  not  sum- 
moned ; "  and  a  like  entry  must  be  made  by  each  county 
clerk,  with  whom  the  judgment  is  afterwards  docketed. 
The  judgment  does  not,  b;  virtue  of  its  being  docketed, 
bind  any  real  property,  or  chattel  real,  owned  by  such 
a  defendant.  But  this  section  does  not  affect  the  plaint- 
iff's right  of  action,  to  charge  the  judgment  upon  any 
real  property. 
New. 

g  1937.  Action  to  charge  defendants  not  personally 
summoned. — After  the  recovery  of  a  judfrmeut  against 
joint  debtors,  as  prescribed  in  section  1U'J2  of  this  act, 
an  action  may  be  maintained  by  the  judgment  creditor, 
against  one  or  more  of  the  defendants,  who  were  not 
summoned  iu  the  original  action,  to  procure  a  judg 
ment,  charging  his  or  their  property  with  the  sum  re- 
maining unpaid  upon  the  original  judgment. 

G<Mle  of  Proc,  1 375.  Harper «.  Bangs,  lA  How.  487 ;  Dean  o.  Eldrid^e. 
29  Id.  218;  Ticknor  r.  Kennedy,  i  Abb.  N.  a  417  ;  Prince  •.  CiUm,  7  fiob. 
76:  John  V.  Smith,  14  Abb.  423 ;  Fairchild  r.  Durand,  8  Id.  3a5 ;  Oakley  r. 
Asplnwall,  4  N.  Y.  614  ;  Uarper  v.  Bangs,  18  How.  I'r.  457  :  ac«  Lanev. 
Salter,  iW  N.  Y.  1:  Dean  v.  Eldridgc.  29  llow.  Pr.  2W;  Tuwa^eDd  », 
NcwHI,  14  Abb.  Pr.  SlO;  Mervtn  v.  Knmbel,  23  Wend.  2>»:  Fine  r. 
Klghter,  3  Abb.  Pr.  N.  B.  385 ;  Maples  v.  Mackey,  9  N.  7.  Dig.  (S.  C),  4A 
decided  Sept.,  18b0. 

§  1938.  Oomplaint  in  such  action. — The  complaint 

in  such  an  action  must  be  verified ;  must  contain  an 
allegation  that  the  judgment  has  not  been  paid  ;  and 
must  state  the  sum,  remaining  unpaid  therenpon,  at  the 
time  of  the  verification. 
Co«lo  of  Proc.,  1 378,  amended. 
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g  1939.  Axurwer. — The  defendant's  answer  is  re- 
Btricted  to  defences  or  counterclaims,  which  he  might 
have  made  in  the  original  action,  if  the  summons 
therein  had  been  served  upon  him,  when  it  was  first 
aerved  upon  a  defendant  jointlj  indebted  with  him ; 
objections  to  the  judgment ;  and  defences  or  counter- 
claims, which  have  arisen  since  it  was  rendered. 

Code  of  Proc,  8  379,  amended;  see  H<^^  ftn^l  93S«  ante.  Ogdcn  v.  WalL 
19  Hun,  184. 

§  1940.  ProviBional  remedies. — For  the  purpose  of 
obtaining  an  order  of  arrest,  an  injunction  order,  or 
a  warrant  of  attachment,  the  action  is  regarded  as  being 
founded  upon  the  contract,  upon  which  the  originiJ 
judgment  was  recovered. 

Hew. 

g  1941.  Judgment. — Where  the  judgment  is  in  favor 
oi  the  plalntitfV  it  must  determine  tlie  sum  remaining 
unpaid  upon  the  original  judgment ;  and  it  may  be 
docketed,  and  an  execution  maj  be  issued  thereupon, 
«fl  if  it  was  a  judgment  for  the  sum  so  remaining  un- 
paid, and  the  costs,  if  any.  Costs  must  be  awarded,  as 
if  the  action  was  brought  upon  the  original  contract, 
and  the  sum  so  remaining  unpaid  had  been  recovered 
therein. 

Code  of  Proc. ,  {  380,  amended. 

§  1942.  Joint  debtors  may  compound  separately. 
Mode  and  effect. — A  joint  debtor  may  make  a  separate 
composition  with  his  creditor,  as  prescribed  in  this  sec- 
tion. Such  a  composition  discharges  the  debtor  making 
it ;  and  him  only.  The  creditor  must  execute  to  the 
compounding  debtor  a  release  of  the  indebtedness,  or 
other  instrument  exonerating  him  therefrom.  A  mem- 
ber of  a  partnership  cannot  thus  compound  for  a  part- 
nership debt,  until  the  partnership  has  been  dissolved 
by  mutual  consent  or  otherwise.  In  that  case  the  in- 
strument must  release  or  exonerate  him,  from  all  lia- 
bility, incurred  by  reason  of  his  connection  with  the 
partnership.  An  instrument,  specified  in  this  section, 
does  not  impair  the  creditor's  right  of  action  against 
any  other  joint  debtor,  or  his  right  to  take  any  proceed- 
h[>g  against  the  latter ;  unless  an  intent  to  release  or  ex- 
onerate him,  appears  affirmatively  upon  the  face  thereof. 

Lb  IB38.  ch.  2&7,  K 1  «od  5  and  part  of  {  2,  amended;  L.  1845,  ch.  S48  (i 
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JBdm .  450) .  SMtt  V.  Cass,  4  B«rb.  02 ;  Bank  of  Pougbkefipsie  a.  lUMUaon, 
A  Uill,  461 ;  IIofTtnan  v.  Dunlap,  1  Barb.  1S5 ;  Cornell  v.  Maaten,  35  Barb, 
IftT;  Couch  v.  Mills,  21  Wend.  424;  Matthews  r.  Chicopee  Manuf.  Co.,S 
Rob.  711 ;  MurKan  v.  Smith,  lOh.Y.bJff;  see,  also,  {  1278,  ante;  Miller o. 
Fenton,  11  Paige,  18 ;  Rogers  v.  Ilosack.  12  Wend.  319 ;  Irvlu  v.  Milbank, 
15  Abb.  Pr.  N.  S.  378;  b.  c,  56  N.  Y.  635. 

tl943  Satiafying  judgment — An  instrument,  speci- 
in  the  last  section,  is  deemed  a  satisfaction -piece, 
for  the  purpose  of  discharging,  as  prescribed  in  section 
1260  of  this  act,  the  docket  of  a  judgment,  recovered 
upon  an  indebtedness  released  or  discharged  thereby, 
as  far  as  tlie  judgment  affects  the  compounding  debtor 
Where  the  doclLet  of  a  judgment  is  discharg^  tliere- 
upon,  a  special  entry  must  be  made  upon  the  docket, 
to  the  effect,  that  the  j  udgment  is  satisfied^  as  to  the 
compounding  debtor  only. 

Part  of  Id.,  {  2 ;  2  1260,  ante. 

g  1944.  Rights  of  the  debtors  not  released^ —  Where 
a  joint  debtor  has  thus  compounded,  a  joint  debtor, 
who  has  not  compounded,  may  make  any  defence  or 
counterclaim,  or  have  any  other  relief,  aa  against  the 
creditor,  to  wlvich  he  would  have  been  entitled,  if  the 
composition  had  not  been  made.  He  may  require  the 
compoanding  debtor  to  contribute  his  ratable  propor- 
tion  of  the  joint  debt,  or  of  the  partnership  debts,  as 
the  case  may  be,  as  if  the  latter  had  not  been  dis- 
charged . 

Id.,  {{3  and  4. 

§  1946.  Action  against  persons  engaged  in  transport 
tation. —  In  an  action  brought  against  one  or  more  per- 
sona, engaged  as  a  joint-stock  association,  partnership, 
or  otherwise,  in  the  periodical  transportation  of  passen- 
gers or  property,  an  objection  to  any  of  the  proceedings 
cannot  be  taken,  by  a  person  properly  made  a  defend- 
ant, on  the  ground  that  the  plaintiff  had  joined  with 
him,  as  a  defendant,  a  pennon  not  jointly  engaged  with 
hi  in  in  that  business,  or  on  the  ground  that  the  plaint- 
iff has  failed  so  to  join  with  him  a  person  so  jointly 
engaged  ;  unless  the  persons  so  engaged  have  at  least 
thirty  days  before  the  commencement  of.  the  action, 
filed  in  the  clerk's  office  of  each  county,  in  which  they 
transport  passengers  or  property,  a  statement  showing 
the  names  of  all  of  them.  A*  statement  so  filed,  is 
eonclnsive,  for  the  purposes  specified  in  this  fsection,  as 
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against  the  persons  filing  it,  until  thirty  days  after  fil. 
ing,  in  like  manner,  a  new  statement,  showing  a  change 
of  interest. 

L.  1836,  eta.  385  (i  Edm.  621),  amended. 

g  194d«  When  partner  not  sued  remains  liable. — 

Where,  for  any  cause,  one  or  more  partners  have  not 
been  joined  as  defendants  in  au  action  upon  a  partner- 
ship liability,  and  final  judgment  has  been  taken 
against  the  persons  made  defendants  therein,  the 
plaintiff,  if  the  jadgment  remains  unsatisfied,  may 
maintain  a    separate    action    upon  the  same   demand, 

Xinst  each  omitted  partner,  setting  forth  in  the  com- 
int  the  facts  specified  in  this  section,  as  well  as  the 
facts  constituting  his  cause  of  action  upon  the  de- 
mand. 

Code  of  Proc ,  ( 136,  Bubd.  4,  amended .    Crandall  v.  Beach,  7  How.  271 . 

§  1947.  Continuance  of  partnership  business  daring 
action  for  accounting,  etc. —  In  an  action  brought  to 
dissolve  a  partnership,  or  for  an  accounting  between 
partners,  or  affecting  the  continued  prosecution  of  the 
business,  the  court  may,  in  its  discretion,  by  order,  au- 
thorize the  partnership  business  to  be  continued,  during 
the  pendency  of  tlie  action  by  one  or  more  of  the  part- 
ners, upon  their  executing  and  filing  with  the  clerk  an 
undertaking,  in  such  a  sum  and  with  such  sureties  as 
the  order  prescribes,  to  the  effect  that  they  will  obey 
all  orders  of  the  court,  in  the  action,  and  perform  all 
things  which  the  judgment  therein  requires  them  to 
perform.  The  court  may  impose  such  other  conditions 
as  it  deems  proper,  and  it  may  iu  its  discretion  at  any 
time  thereafter  require  a  new  undertaking  to  be  ^iven. 
Tlie  court  may  also  ascertain  the  value  of  the  partner- 
ship property,  and  of  the  interest  of  the  respective 
partners  by  a  reference  or  otherwise,  and  may  direct 
an  accounting  between  any  of  the  partners  ;  and  the 
judgment  may  make  such  provision  for  the  payment  to 
the  retiring  partners,  for  their  interest,  and  with  re- 
spect to  the  rights  of  creditors,  the  title  to  the  pnriner- 
ship  property,  and  otherwise,  as  justice  requires,  with 
or  without  the  appointment  of  a  receiver,  or  a  pale  of 
the  partnership  property. 

New. 
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CHAPTER  XVI. 

ACTIONS  IN  BEHALF  OF  THE  PEOPLE  AND 
SPECIAL  PROCEEDINGS  INSTITUTED  IN  THEIR 
BEHALF,  BY  STATE  WRIT. 

TITLE    I. —  ACTIOHS  IN  BEHALF  OP  THE  PEOPLE. 

TITLE  II, —  Special    proceedings    rasTTTtJTBD    bt 

STATE  WRIT. 

TITLE  L 

Actions  in  behalf  of  the  people. 

Articus  I.  Action  against  the  usurper  of  an  offlco  or  franchlae. 

2.  Action  to  vacate  letterA'patent. 

3.  Actton  for  a  fine,  penalty  or  forfeiture,  or  upon  a  forfelied 

recognizance. 

4.  Gortaln  actions,  founded  upon  the  apolliition,  or  other  tnleap- 

proprlatlon  of  public  property. 

5.  Action  to  recover  property  escheatert,  or  forfeited  for  treason- 

6.  Miscellaneous  provisions  relating  to  actions,  eic^  in  behalf 

of  the  people. 

ARTICLE  FIRST. 
action    against   the   usurper   of   an   office   OB 

FRANCHISE. 

8io<  1948.  Attomev-general  may  maintain  aetlon* 

1949-  Proceedintns  when  compJainl  names  rlchlfhl  lnoamb«nt> 

ISM).  Action  triable  by  Jury. 

IQftl.  Assumption  of  ofllce  by  person  entitled. 

19^2-  Proceedings  to  obtain  books  and  papers* 

1953.  DamaRes ;  how  recovered. 

1954.  One  action  against  several  persons. 
195.'».  When  Injunction  may  be  granted. 

1956.  Final  Judgment  In  action  for  usurping  offlce,etc. 

g  1948.  Attorney-general    may  maintain  action. — 

The  attorney-general  may  maintain  an  action,  upon  hia 
own  information,  or  upon  the  complaint  of  a  private 
person,  in  either  of  the  following  ( 
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1.  Against  a  person  who  usarps,  intrudes  into,  or 
nnlawf ullj  holds  or  exercises  within  the  State,  a  frau* 
chise  or  a  pahlic  office,  civil  or  military,  or  an  office  in 
a  domestic  corporation. 

2.  Against  a  public  officer,  civil  or  military,  who  has 
«done  or  suffered  an  act,  which  by  law  works  a  forfeiture 
of  his  office. 

3.  Against  one  or  more  persons  who  act  as  a  corpora- 
tion, within  the  Bute,  without  being  duly  incorporated  ; 
or  exercises  within  the  State,  any  corporate  rights, 
privileges  or  franchises,  not  granted  to  them  by  the  law 
of  the  State. 

Code  of  Ptoc..  J4S2;  2R.  S.  381.1  28  (2  Edm.  603).  People  v.  New 
York.  HBarb.  a->:  8.  c,  19  How.  Pr.  135;  9  Abb.  Pr.  2M:  People r.  AU'y- 
0«nM,22  Barb.  114;  b.  c.,3Abb.  Pr.  i3:  13  How.  179:  People  v.  Hills,  1 
Lans.  21)2;  People  v.  Albany  R.  R.  Co.,  id.  308:  People  v.  Tobacco 
Manurjf  Co.,42How.  Pr,  iri2:  People  r.  Inffersoll,  S8  N.  Y.  I;  Peoples. 
HalUCi.  App.,  Feb.  1880,21  Alb.  L.  J.  433;  People  v.  ITaircblld,  67  N.  Y. 
334. 

§  1949.  Proceedings  when  complaint  names  light- 
Inl  incmnbent.—  In  an  action,  brought  as  prescribed  in 
the  last  section,  for  usurping,  intruding  into,  unlawfully 
h^^ding,  or  exercising  an  office,  the  attomey.general, 
besides  stating  the  cause  of  action  in  the  complaint, 
may.  in  his  discretion,  set  forth  therein  the  name  of 
the  person  rightfully  entitled  to  the  office,  and  the  facts 
«howing  his  right  thereto;  and  thereupon,  and  upon 
proof,  by  affidavit,  that  the  defendant,  by  means  of  his 
usurpation  or  intrusion,  has  received  any  fees  or  emolu- 
ments belonging  to  the  office,  an  order  to  arrest  the 
defendant  may  oe  granted  by  the  court,  or  a  judge.  The 
provisions  of  title  first  of  chapter  seventh  of  this  act 
apply  to  such  an  order,  and  the  proceedings  thereupon 
and  subsequent  thereto,  except  where  special  provision 
is  otherwise  made  in  this  title.  For  that  purpose,  the 
order  is  deemed  to  have  been  made  as  prescribed  in 
flection  549  of  this  act.  Judgment  may  be  rendered 
upon  the  right  of  the  defendant,  and  of  the  party  so 
alleged  to  be  entitled ;  or  only  upon  the  right  of  the 
defendant,  as  justice  requires. 

Code  of  PToe..  ||43S«nd  436;  2  R.  8.  .V».  H  90  and  81  (2  Bdm.  608),  amended. 
People  V.  Thatcher,  A5  N.  Y  625 :  People  v.  Albany  and  Sasquehanna  B. 
R.  Co..  m  M.  Ml ;  City  or  Bnftalo  r.  Mackey,  1ft  Hun,  204  :  N.  Y.  Juve- 
nile Guardian  Society  v.  Rosevelt,  7  Daly,  188:  People  v.  Ferris,  16  Hun. 
S|9 :  i  I0B4,  post ;  see  People  r.  Snedlker,  3  Abb.  233;  People  v.  Clark,  ft 
II.  T.  319;  People  *.  Ooolt,  Rid.  71.  n         ] 
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g  1960.  Action  tzlable  by  Jnxyi^-An  action  broofht 
as  prescribed  in  this  article  is  triable,  of  ooarse  and  of 
right,  by  a  jary,  in  like  manner  as  if  it  was  an  action 
specified  in  section  968  of  this  act,  and  without  pro* 
caring  an  order,  as  prescribed  in  section  970  of  this  act. 

New.  People  r.  Albany  and  Susquehanna  K.  R.  Co.,  57  N.  T.  161; 
Davis  V.  Morriii,  36  id.  £fi<»;  Mann  v.  Fuirchild,  2  Keyes,  111;  Bradley  e. 
Aldrich,  40N.  Y.Ml. 

^  196 1.  Aasomption  of  office  by  person  entitled. — 
Where  final  jadginent  is  rendered,  upon  the  right  and 
in  favor  of  the  person  so  alleged  to  be  entitled,  he  may, 
after  taking  the  oath  of  office,  and  giving  an  official 
bond,  as  prescribed  by  law,  take  upon  himself  the  eso- 
cation  of  the  office.  He  must,  immediately  thereafter, 
demand  of  the  defendant  in  the  action,  delivery  of  all 
the  books  and  papers  in  the  custody,  or  under  the  con- 
trol, of  the  defendant,  belonging  to  the  office  from 
which  the  defendant  has  been  so  excluded. 

Code  of  Proc.,  |  437 :  2  R.  8.  5«2,  ?  33  (2  lUm.  «03>.  People  ».  Uvrray, 
73  N.  Y.  &3» ;  In  re  Welch,  7  How.  2S2 ;  La  r«  Cobee,  8  iU.  3»7. 

§  1962.  Proceedings  to  obtain  books  and  papenw — 

If  the  defendant  refuses  or  neglects  to  deliver  any  of  the 
books  or  papern,  demanded  as  prescribed  in  the  last  mo> 
tion,  he  is  guilty  of  a  misdemeanor;  and  the  same  pro> 
oeedings  must  be  taken  to  compel  the  delivery  thereof 
as  are  now  or  shall  hereafter  be  prescribed  by  law, 
where  a  person  who  has  held  an  office  refuses  or  neg* 
lects  to  deliver  the  official  books  or  papers  to  his  suc- 
cessor. 

Code  of  Proc,  |  438,  and  R.  8. ,  id.,  }  33,  see  1 1323,  ante.  People  ex  rel. 
Dally  V.  Livingt)ion,  Ct.  App.,  Feb.  18^,21  Alb.  L.  J.  174;  ReBartlett^ 
9  How.  414 :  Re  Bakor,  11  M.  418;  People  v.  Peabody,  26 Barb.  437  ;  Con- 
over  ».  Devlin,  l<l.  429;  Welch  v.  Cook,  7  How.  Pr.  K2;  People  r.  Cono- 
ver.  6  Abb.  Pr.  230. 

I  1953.  Damages;  how  recovered. — Where  final 
judgment  has  been  rendered,  upon  the  right  and  in 
favor  of  the  person  so  alleged  to  be  entitled,  lie  may  re- 
cover, in  the  same  action,  against  the  defendant,  the 
damages  which  he  has  sustained  in  consequence  of  the 
defendant's  usurpation,  intrusion  into,  unlawful  hold- 
ing, or  exercise  of  the  office. 

Code  of  Proc.,  {  439 ;  also  R.  S. .  id. .  \\  34-88.  People  v.  Ballott,  12  Wend. 
2n :  see  People  v.  Snedeker,  3  Abb.  Pr.  233. 

g  1964.  One  action  against  several  persoiuk — Where 
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two  or  more  persons  claim  to  be  entitled  to  the  same 
office  or  franchise,  the  attorney-general  may  brinff  the 
action  against  all,  to  determine  their  respective  rights 
thereto. 

Co.  Proc.,  §  440;  B.  S..  id.,  {45. 

§  1966.  When  injunction  may  bo  granted.— In  an 
action,  brought  as  prescribed  in  subdivision  third  of  sec- 
tion 1948  of  this  act,  the  final  judgment,  in  favor  of  the 
plaintiff,  must  perpetually  restrain  the  defendant  or  de- 
fendants from  the  commission  or  continuance  of  the  act 
or  acts  complained  of.  A  temporary  injunction  to  re- 
strain the  commission  or  continuance  thereof  may  be 
li^ranted,  upon  proof,  by  affidavit,  that  the  defendant  or 
defendants  enjoined  have  acted  as  a  corporation,  within 
the  State,  without  being  duly  incorporated,  or  have 
ii:surp«?d,  exercised  or  claimed,  within  the  State,  a  fran- 
chise, liberty  or  corporate  right,  not  granted  to  them  br 
law.  The  provisions  of  title  second  of  chapter  seventa 
of  this  act  apply  to  such  a  temporary  injunction,  and 
the  proceedings  thereupon,  except  where  special  pro- 
▼isioa  is  otherwise  made  in  this  title.  For  that  pur- 
pose, the  injunction  order  is  deemed  to  have  been 
granted  as  prescribed  in  section  603  of  this  act. 

2  B.  S.  4(2, 1  SI  and  part  of  {  32  (2  E<lm.  482).    { 1948,  siibd.  3,  ante. 

g  1966.  Final  Judgment  in  aotion  for  usurping  office^ 
etc. — In  any  other  action,  brought  as  prescribed  in  this 
article,  where  a  defendant  is  adjudged  to  be  guilty  of - 
usurping  or  intruding  into,  or  unlawfully  holding  or 
exercising  an  office,  franchise  or  privilege,  final  judg- 
ment mast  be  rendered,  ousting  and  excluding  him 
therefrom,  and  in  favor  of  the  people  or  the  relator,  as 
the  case  requires,  for  the  costs  of  the  action.  As  a  part 
of  the  final  judgment,  the  court  may,  in  it^  discreiion, 
also  award,  that  the  defendant,  or,  where  there  are  two 
or  more  defendants,  that  one  or  more  of  them  pay  to 
the  people  a  fine,  not  exceeding  two  thousand  dollars. 
Tho  judgment  for  the  fine  may  be  docketed,  and  execu- 
tion may  be  issued  thereupon,  in  favor  of  the  people,  as 
if  it  had  been  rendered  in  an  action  to  recover  the  fine. 
The  fine,  when  collected,  must  be  paid  into  the  treasury 
of  the  State. 

Ood«  of  Proc.  1 441_'  also,  bm,  S  R.  8. 965,  9  48  (2  Edm.  006).  See  People 
V.  aaedflker.  3  Abfy.  ft*  233. 
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ARTICLE  SECOND. 

ACTION  TO  VACATE  LETTERS-PATIENT. 

8ic.  1957.  When  aUorae7>geDeral  nuty  malotoln  action. 
1958.  Action  triable  byluo'. 
\959.  Copy  of  Judgment-roll  to  be  filed,  etc 
I960.  Transcript  to  be  Bent  to  county  clerk,  etc. 

§  1967.  When  attorney-general  may  malnrain 
action. — The  attorney-genenil  may  maintain  an  action 
to  vacate  or  annul  letters-patent,  granted  bj  tlie  people 
of  the  State,  in  either  of  the  following  cases : 

1.  Where  they  were  obtained  by  means  of  a  fraudu- 
lent  suggestion,  or  concealment  of  a  material  fact,  made 
by,  or  with  the  knowledge  or  consent  of,  the  person  to 
whom  they  were  issued. 

2.  Where  they  were  issued  in  ignorance  of  a  material 
fact,  or  through  mistake. 

3.  Where  the  patentee^  or  those  claiming  under  him, 
have  done  or  omitted  an  act,  in  violation  of  the  terms 
and  conditions  upon  which  the  letters-patent  were 
granted,  or  have,  by  any  other  means,  forfeited  the  in- 
terest acquired  under  the  same. 

Whenever  the  attorney-general  has  good  reason  to  be- 
lieve that  any  act  or  omission,  specified  in  t^is  section, 
can  be  proved,  and  that  the  person  to  be  made  defend- 
ant has  no  sufficient  legal  defence,  he  must  commence 
such  an  action. 

Code  of  Proc. .  <  433.  People  v.  Clarltc.  9  N.  Y.  349,  and  ibid. .  10  Barb. 
120;  Peoples,  Colgate,  9  Hun,  7(»;  Manctua  v.  Lawton,  10  Johns.  33; 
People  r.  Maiiran,  5  Denio,  3t$9;  People  v.  Livingston,  8  Barb.  38»; 
Peopio  V  gchermerhom,  19  id.  640. 

§  1968.  Action  triable  by  Jury. — An  action,  brought 
as  prescribed  iu  tliis  article,  is  triable,  of  course  and  of 
riglit,  by  a  jury,  as  if  it  was  an  action  spedfied  in  section 
968  of  this  act,  and  without  procuring  an  order,  as  pre- 
scribed in  section  970  of  this  act. 

Bee  {  1950,  ante,  and  cases  there  cited. 

^  1969,  Ck>py  of  jodgmonUroU  to  be  filMl,  «to. — 
Where  final  iudgment,  vacating  or  annalling  letten- 
patent,  is  renders  in  an  action.  Drought  as  preaoribod 
in  the  last  section,  the  attorney-general  must  oauM  a 
copy  of  the  judgment-roll  to  be  forthwith  filed  in  the 
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office  of  the  Becretarj  of  State  ;  who  must  make  an  entry, 
in  the  records  of  the  commissioners  of  the  land  office, 
stating  the  substance  and  effect  of  the  judgment,  and  the 
time  when  the  judgment-roil  was  filed.  The  real  prop- 
erty, granted  by  those  letters-patent,  may  thereafter  be 
disposed  of  by  the  commissioners  of  the  land  office,  as  ii 
Uie  letters-patent  had  not  been  issued. 

Gode  of  Proc.  44ft  aod  pari  of  1 44A,  amended  and  consolidated.  2  R.  8. 
5K),  H  24  and  25  (2  Ediu.  601}. 

8  I960.  Transcript  to  bo  sent  to  county  clerk,  eta 
•—Immediately  after  making  the  entry  presoribed  in  the 
last  section,  the  secretary  of  State  must  transmit  a  cer- 
tified transcript  thereof  to  the  clerk,  or  the  register,  as 
the  case  requires,  of  each  county,  in  which  the  real 
property  affected  by  the  judgment  is  situated.  The  clerk 
or  register  must  file  it ;  and,  if  the  letters-patent  are 
recorded  in  his  office,  ho  must  note  the  contents  of  the 
transcript  in  the  margin  of  the  record. 

New.    L.  IMS,  ch.  110,  {  I  (4  Edni.  438). 

ARTICLE  THIRD. 

ACTION  FOR  A  FINK,  PENALTY,  OR  FORFEITUBE,  OR  UPON 
A  FORFEITED  RECOGNIZANCE. 

Sec.  I96I.  Wben  action  cannot  be  maintained. 

1962.  Action  for  forfeitnre,  etc. 

1963.  Money  recovered ;  how  dispo8e<l  of. 

1964.  Certain  proceedings  In  the  action  regulated. 
IVS.  Recognizance ;  bow  forfeited. 

19M.  Action  on  recoanizance. 

19C7.  Money  received  by  district-attorney ;  bow  disposed  of. 

I96&  District-attorney  to  render  account. 

§  1961«  When  action  cannot  be  maintained, — When- 
ever, bj  the  decision  of  the  general  term  of  the  supreme 
court, or  oi  a  superior  city  court,  a  constrnction  is  given 
to  a  statttte,  an  act  done,  in  good  faith,  and  in  conform- 
ity to  that  construction,  after  the  decision  was  made, 
and  before  a  reyersal  thereof  by  the  court  of  appeals,  is 
00  far  valid,  that  the  party  doing  it  is  not  liable  to  any 
penalty  or  forfeiture,  for  an  act  that  was  adjudged  law- 
lol  by  the  deoision  of  the  court  below.  But  this  section 
does  not  control  oc  affect  the  decision  of  the  court  of 
appeals,  upon  an  appeal  actually  taken  before  the  re. 
Teisal. 

2  R.  &  602,  i  M  (2Sdm.  621).  amended.   Saratoga  v.  Doberty,  16  How- 
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Pr.  46;  People  ex  rel.  Cook  v.  Board  of  Police.  40  Barb.  626;  8.  c,16 
Abb.  Pr.  337;  »N.  Y.  306;  People  r.  Van  Pelt,  4  How.  Pr.  36;  see 
Pru7n  r.  Tyler,  18  id.  331. 

§  1962.  Action  for  foHeHure,  etc< — Where  real  or 
personal  property  has  been  forfeited,  or  a  penalty  in- 
cnrred,  to  the  people  of  the  State  ;  or  to  an  officer,  for 
their  use,  parauant  to  a  provision  of  law,  the  attorney- 
general,  or  the  district-attorney  of  the  county  in  which 
the  action  is  triable,  must  brhiff  an  action  to  reooyer  the 
property  or  penalty,  in  a  court  having  jurisdiction  there- 
of. Where  the  supreme  court  and  a  justice's  Court 
have  concurrent  jurisdiction  of  the  action,  it  may  be 
brought  in  either,  at  the  election  of  the  attomey-gfeneral 
or  district-attorney.  A  recovery  in  such  an  action  Imitb 
a  recovery,  in  any  other  action,  brought  for  the  same 
cause. 

See  Code  of  Proc.,  <  447 ;  2  R.  S.  481, 1 3  (2  Bdm.  503). 

§  1963.  Money    recovered;    how   disposed    o£-— 
Money  recovered  in  such  an  action,  whlcli  is  not  other- 
wise specially  granted  or  appropriated  by  law,  must, 
when  collected,  bo  paid  into  tho  treasury  of  the  State. 
See,  also.  Id..  R.  S. ,  {  3. 

§  1964.  Certain  proceedings  in  the  action  regulated. 
— Sections  1897  and  1898  of  this  act  apply  to  an  action, 
brought  as  prescribed  in  the  last  two  seotiona. 
See  H  7  and  15  R.  S. 

§  1966.  Recognisanoe;  how  forfeitedi -^Wlxero  the 

condition  of  a  recognizance  is  broken,  an  order  of  the 

court,  directing  the  prosecution  of  the  recognizance,  is  a 

sufficient  forfeiture  thereof. 

Id. ,  }  31 :  People  v.  Scott,  67  N.  T.  ii» ;  People  v.  McOor,  30  Bart>.  73 ; 
People  V.  Blacluuan.  17  Wend.  332 ;  People  n.  Wilgua,  6  IXcnio.dS. 

§  1966.  Action  on  recognizance^ — Where  a  recognis- 
ance to  the  people  is  forfeited,  the  district-attorney  of 
the  county  in  which  it  was  taken,  must,  unless  the  court 
otherwise  directs,  forthwith  bring  an.action  to  recover 
the  penalty  thereof.  It  is  not  necessary,  in  such  all 
action,  to  allege  or  prove  any  damages,  by  reaeon  of  the 
breach  of  the  condition  ;  but  where  the  people  are  en- 
titled to  judgment  therein,  they  must  have  jttdgment 
absolute,  for  the  penalty  of  the  recognisance. 

Id..  8  29,  amended :  eee  |  2M,  ante,  and  L.  1878.  ch.  379.  Peoirie  v. 
Abrahams,  6  Daly,  120 ;  People  v.  Gary,  Id.  406 ;  People.  «.  WUliaDMi  id. 
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40B:  Ptoplev.  Fl«ld.id.  410:  Peoptov.  De«iy,td.4W:  People  v.HIckey,  ft 
Id.  365:  B.  G.,d9N.  T.  83:  People  v.  Oyer  and  Terminer,  7  Hun,  114: 
People  V.  Devlin.  7  Daly,  47;  People  r.  Tubbg,37  N.  T.  S86;  People  r. 
BlAckman,  17  Wand.  268;  People  v.  Shaver,  4  Park.  46;  People  v.Winig, 
7  Daly.  23. 

g  1967,  Money  reoeived  by  (Uftiioi-attomay  \  haw 
dispoAed  oi — Within  thirty  dajs  after  a  district- 
attorney  receives  or  collects  moQey  upon  a  recognizance, 
or  for  a  penalty  or  forfeiture,  belonging  to  the  county, 
he  must  pay  it  to  the  county  treasurer  of  his  county, 
deducting  only  his  necessary  disbursements ;  except 
that,  where  he  does  not  receive,  as  his  compensation, 
a  salary  fixed  pursuant  to  law,  the  county  court  may, 
by  an  order  entered  in  its  minutes,  allow  him  to  retain 
also  a  sum,  specified  in  the  order,  for  his  reasonable 
costs  and  expenses,  and  a  reasonable  counsel  fee. 

Id.,  132,  amended  liy  L.  1862, ch.  3M,ni  and  6  (3  Edm.  33B),  and  L. 
1870,  ch.  762,  i  1  (7  Blm.777). 

§  1968.  District-attorney  to  render  accoimt—^  Each 
district-attorney  must  render  to  the  first  term  of  the 
county  court  of  his  county,  held  in  each  calendar  year, 
a  written  account,  verified  by  his  affidavit,  of  all  actions 
brought  by  him  upon  recognizances,  or  for  penalties  or 
forfeitures  belonging  to  the  county,  or  to  the  State  ;  of 
all  his  ]>roceeding8  therein  ;  of  all  judgments  recovered 
by  him  therein  ;  and  of  all  money,  collected  by  him  from 
any  person,  belonging  to  tho  county  or  to  the  State. 
Thiia  section  applies  to  a  district-attomey  who  has  gone 
ont  of  office,  during  the  preceding  calendar  year. 

Id.,  H  M,  36  and  M,  ameiided  and  consolidated. 


ARTICLE  FOURTH. 

CERTAIN  ACTnOWB.  VOXJVDVD  UPOK  THB  SPOLIATION,  OR 
OTHBB  mBAPPROPKIATION  OF  PUBTilO  PROPERTY. 

8m.  1969.  Action  In  court  of  tbe  SUte  for  pobUe  ftuds  iUegall7  obtained* 

converted,  etc. 
19:0.  SCajr  of  otber  domestic  actions;  parties  thereto  to  be  brought 

In. 
\9n.  Actions,  etc.,  in  foretgn  courts.  ^    ^ 

NTS.  Money,  damiwcai,  etc.,  vest  la  people,  on  commancemeut  of 

actioii. 
1973.  LlmltAtlon  of  action.  .      .     ,         _.  *«.   o^  *^ 

W4.  Ultimate  dtepoifUon  of  proceeds  of  action  in  ooait  of  the  Slate. 
19».  Id,;  npos  petition  of  corporaUon,  etc.,  aggrieved. 
Urtf.  Attomey^eneral  mutt  bring  action. 
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g  1969.  Action  in  oonrt  of  the  State  for  pnbUc  fonda 
illegally  obtained,  converted,  etc — Where  any  money, 
funds,  credits,  or  other  property,  held  or  owned  by  the 
State,  or  held  or  owned,  officially  or  otherwise,  for  or  in 
behalf  ofai^ovemmental  or  other  public  Interest,  bj  a 
domestic  munidpal,  or  other  public  corporation,  or  by  a 
board,  officer,  custodian,  agency,  or  agent  of  the  State, 
or  of  a  city,  county,  town,  village  or  other  division,  Bab- 
division,  department,  or  portion  of  the  State,  haa  here- 
tofore been,  or  is  hereafter,  without  right  obtained,  re- 
ceived, converted,  or  disposied  of,  an  action  to  recover 
the  same,  or  to  recover  damages,  or  other  compenaation, 
for  so  obtaining,  receiving,  paying,  converting,  or  dis- 
posing of  the  same,  or  both,  may  be  maintained  by  the 
people  of  the  State,  in  any  court  of  the  State  having 
jurisdiction  thereof,  although  a  right  of  action  for 
the  same  cause  exists  by  law  in  some  other  public 
authority,  and  whether  an  action  therefor,  in  favor  of 
the  latter,  is  or  is  not  pending,  when  the  action  in  favor 
of  the  people  is  commenced. 

L.  1875,  ch.  49,  n  :  H  M9, 637  Aod  789,  ante ;  People  v.  Tweed,  C3  X.  T. 
202;  S.  C.,SUun,  382. 

g  197(X  Stay  of  otiier  domastio  actions )  parties 
thereto  to  be  brought  in. — Where  an  action  is  com- 
menced by  the  people,  for  a  cause  specified  in  the  last 
section,  the  court  in  which  it  is  brought  may,  upon  the 
application  of  any  party  thereto,  grant  an  order  staying 
proceedings  in  any  other  action,  brought,  for  the  same 
cause,  in  the  same  or  any  other  court  of  the  State,  by 
a  public  authority,  other  than  the  people;  and,  if 
necessary  or  proper,  it  may  vacate  any  order  orinterlocu- 
tory  judgment,  made  or  rendered  in  such  an  action ; 
and  it  may,  by  the  same  order,  or  by  a  subsequent 
order,  granted  upon  the  application  of  any  party  to 
cither  action,  direct  that  any  party  to  the  action  so 
stayed,  be  brought  in,  as  a  party  to  the  action  com- 
menced by  the  people. 

Id.,i2,amendeU. 

g  1971.  Actions,  etc,  in  foralgn  oonrts-^-The  people 
of  the  State  may  commence  and  maintain,  in  their  own 
name,  or  otherwise,  as  is  allowable,  one  or  more  aetions, 
suits,  or  other  judicial  proceedings,  in  any  court,  or 
before  any  tribunal  of  the  Unit^  States,  or  of  any 
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other  StaU,  or  of  any  territory  of  the  United  States,  or 
of  aoy  foreiga  coaatry,  for  any  cause  specified  in  the 
last  section,  but  one. 
Part  of  id.,  il. 

g  1972.  Money  damages,  etc,  vest  in  people,  on 
commfmnement  of  action. — Upon  the  commencement 
by  the  people  of  the  State,  of  any  action,  suit,  or  other 
judicial  proceeding,  as  prescribed  in  this  article,  the  en- 
tire cause  of  action,  including  the  title  to  the  money, 
funds,  credits,  or  other  property,  with  respect  to  which 
the  suit  or  action  is  brought,  and  to  tho  damages  or 
other  compensation,  recoverable  for  the  obtaining,  re- 
ceipt, parment,  conversion,  or  dis|X)sition  thereof,  is  not 
previously  so  vested,  is  transferred  to,  and  becomes 
abeolntely  vested  in,  the  people  of  th6  State. 
Remainder  of  id.,  { 1 . 

§  1973.  Limitation  of  action. — Tlie  people  of  the 
State  will  not  sue  for  a  cause  of  action,  specified  in  this 
article,  unless  it  accrued  within  ten  years  before  the 
action  is  c6mmenced. 

I«Mt  Bentence  of  Id.,  1 1,  amended.    H  362,  398,  399, 401  and  403,  ante. 

§  1974.  Ultimate  disposition  of  proceeds  of  action 
in  ooort  of  the  State. — Any  court  of  the  State,  in  which 
an  action  is  brought  by  the  people,  as  prescribed  in  this 
article,  may,  by  the  final  judgment  therein,  or  by  a 
Bubseqaent  order,  direct  that  any  money,  funds,  dama- 
ges, credits,  or  other  property,  recovered  by,  or  awarded 
to,  the  plaintiff  therein,  which,  if  that  action  had  not 
been  brought,  would  not  have  vested  in  the  people,  be 
disposed  of,  as  justice  requires,  in  such  a  manner  as  to 
re-instate  the  lawful  custody  thereof,  or  to  apply  the 
same,  or  the  proceeds  thereof,  to  the  objects  and  pur- 
poses for  which  they  were  authorized  to  be  raised  or 
procured  ;  after  paying  into  the  State  treasury,  out  of 
the  proceeds  of  tiie  recovery,  all  expenses  incurred  by 
the  people  in  the  action. 
Id.,  first  part  of  {3. 

g  1976.  Id. ;  npon  petition  of  corporation,  etc.,  ag- 
gnafved*— -Any  corporation,  hoard,  officer,  custodian, 
agiency,  or  agent,  may,  in  behalf  of  any  city,  county, 
town,  village,  or  other  division,  subdivision,  depart- 
ment, or  portion  of  the  State,  which  was  not  a  party  to 
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an  action,  brodgrht  as  prescribed  in  this  article,  and 
wliich  claims  to  be  entitled  to  the  custody  or  disposition 
of  any  of  the  money,  funds,  damaffes.  credits,  or  otber 
property,  recovered  by.  or  awarded  to  the  plaintiff,  bj 
the  final  judgment  in  the  action^  or  any  of  the  proceeds 
thereof,  and  not  disponed  of  as  pre8cril>ed  in  the  laat 
section,  present,  at  any  time  after  the  actual  collection 
of  the  money,  and  its  payment  into  the  State  treasury, 
or  the  actual  receipt  of  the  property  by  the  people,  to 
the  supreme  court,  at  a  special  term  thereof  held  in  tlie 
county  of  Albany,  a  verified  petition,  setting  forth  th» 
factH,  and  praying  for  the  relief  to  which  he  or  it  ia 
entitled.  Notice  of  the  application  and  a  copy  of  the 
petition  must  be  served  upon  the  attorney-general. 
Upon  tlie  hearing  the  court  may  make  such  a  finid 
order,  as  justice  requires,  for  the  disposition  of  %\ie 
money  or  other  property,  as  prescribed  in  the  last  sec- 
tion. 
See. also.  Id.,  (3. 

§  1976.  Attorney-general  must  bring  action. — The 

attorney-general  must  commence  an  action,  suit,  or  other 
judicial  proceeding,  as  prescribed  in  this  article,  when- 
ever he  deems  it  for  tbe  interest  of  the  people  of  the 
State  BO  to  do  ;  or  whenever  he  is  30  directed,  in  writing, 
by  the  governor. 
Id.,84;  see  1789,  ante. 

ARTICLE  FIFTH. 

ACTION   TO    RBCOVBR    PROFBRTT    BSCHBATBD,   OR  VOR* 
FEITED  FOR  TRBA80N. 

Sec.  1977.  Att4}m«y-Reneral  to  l)rfng  ejectment  for  real  property,  escheated 
or  forfeited. 
197A.  Notion  to  be  published  before  trial  or  Jndiarnient. 
1979.  When  unknnwn  claimants  may  be  made  defendants. 
19^.  Effect  of  Judgment  against  unknown  claimants. 

1981.  Attorney-general  to  report  recoveries  to  commtssionera  of  land 

olUce. 

1982.  Action  to  recover  personal  property  forfeited  for  treason. 

§  1977.  Attorney-general  to  bring  c({ectment  for  real 
property,  escheated  or  fozfeited. — Whenever  the  attor- 
iiey-g^neral  has  good  reason  to  believe^  that  the  title  to, 
or  right  of  possesion  of,  any  real  property,  has  veated 
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in  tlie  people  of  the  State,  by  escbeat,  or  by  conviction 
or  outlawry  for  treason,  be  mast  commence  an  action  of 
ejectment,  to  recover  tbe  property. 

1  R.  S.  2K2, 1 1  (1  Bdm.  254).  S«e  Ett«nbetmer  v.  Hofftaian,  €6  Barb. 
374:  McCangbaJ  v.  Bjran,  27  id.  376;  Jaclison  v.  £te,  60ow.  314. 

§  1978.  Notice  to  be  published  before  trial  or  Judg- 
ment— Tbe  attorney -general  must  cause  a  notice,  speci- 
fying the  names  of  tlie  parties,  and  tbe  object  of  the 
action,  and  containing  a  brief  description  of  the  prop- 
erty affected  thereby,  to  be  published  in  the  newspaper 
printed  at  Albany,  in  which  legal  notices  are  required 
to  be  published,  in  a  newspaper  published  in  the  city  of 
No  W.York,  and  in  a  newspaper  published  in  each  county 
in  which  any  part  of  tbe  property  is  situated,  at  least 
once  in  each  weelc,  for  twelve  successive  weeks,  before 
an  issue  of  fact,  joined  in  the  action,  is  brought  to  trial ; 
or,  where  judgment  is  rendered  therein  in  favor  of  the 
plaintiff,  otherwise  than  upon  the  trial  of  an  issue  of 
fact,  before  final  judgment  is  rendered. 

1  R.  S.  2R2,  H  2  and  3  (1  Edm.  2^4). 

g  1979.  When  unknown  claimants  may  be  made 
ddfendants. — If  the  property  is  not  occupied,  and  no 
person  is  known  to  the  attorney-general  as  claiming  title 
thereto,  the  defendant  or  defendants  may  be  designated 
as  *'  unknown  claimants,"  witnout  any  other  descrip- 
tion.  In  all  other  respects,  section  451  of  this  act  ap- 
plies to  an  action,  in  which  the  defendant  or  defend- 
ants are  thus  designated. 

Part  of  id.,  81- 

§  198a  £2£feot  of  Judgment  against  unknown 
claimants. — Where,  in  an  action  of  ejectment,  to  recover 
property  alleged  to  be  escheated,  brought  as  prescribed 
in  the  last  section,  final  judgment  in  favor  of  the  people 
is  rendered  against  unknown  claimants,  and  the  real 
property  recovered  thereby  is  afterwards  sold  and  con- 
veyed, under  the  direction  of  tbe  commissioners  of  the 
land  oMce,  the  judgment  is  conclusive  upon  the  title  of 
that  property,  as  against  all  persons,  except  those  who 
commence  an  action  of  ejectment  for  the  recovery 
thereof,  or  of  a  part  thereof,  within  five  years  after  the 
final  judgment  was  rendered  in  the  action  in  favor  of 
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the  people,  and  the  judgment-roll  waa  filed  thereupon. 
But  section  375  of  this  act  applies  to  such  an  action. 

Id.,  {4. 

§  1981.  Attoxney-general  to  report  recoTeries  to 
oommissioners  of  land  offioe. — The  attorney-general 
must,  from  time  to  time,  make  a  report  to  the  com- 
missioners of  the  land  office,  of  all  the  real  property  re- 
covered by  the  people,  in  any  action  brought  pursuant 
to  this  article. 

Id.,  J  9. 

§  1982.  Action  to  reooTor  peiaonal  property  for- 
feited for  treaaon^^ — Where  personal  property  is  forfeited 
to  the  people,  upon  a  conviction  of  outlawry  for  treason, 
the  attorney-general  must  bring,  and  may  main  tain,  an 
action  to  recover  the  same,  or  tne  value  thereof,  or  suck 
other  action,  founded  upon  the  forfeiture,  as  might  be 
maintained  by  a  private  person,  who  had  acquired  title 
to  the  property. 

1  R.  S,  284,  8  2  (1  Edm.  296). 

ARTICLE  SIXTH, 

MISCELLANEOUS     PHOVISIONS,    HELATINQ     TO    ACTIONS, 
ETC.,  IS  BEHALF  OF  THE  PEOPLE, 

8xc.  19K\  Scire  faclns.  quo  wammto,  etc,  abolished. 

VJSi.  Actions  to  be  brought  In  the  name  of  the  people. 

19.S5l  .Tudgnient  for  costs  niav  be  taken  against  the  people. 

1W6.  Relator:  when  to  beJomeU  as  plaintllT;  compenaaUon  of  at- 
torney-general. 

1987.  Costs ;  how  collected  against  corporation  and  usurpers  of 
franchise. 

I9S8.  Joinder  of  causes  of  action  iwainst  same  person. 

VM).  Consolidation  of  actions  against  several  defendants. 

1990.  When  peopM(  municipal  corporation.  etc«  not  required  to  give 
security. 

§  1983.  Scire  fiEtcias,  quo  warranto,  etc^  aboUahed.— 
The  writ  of  scire  facias,  the  writ  of  quo  warranto,  and 
proceedings  by  information  in  the  nature  of  quo  war- 
ranto, have  been  abolished.  Tlie  relief  formerly  obtained 
by  means  of  either  of  those  writs,  may  be  obtained  by 
action,  where  an  appropriate  action  therefor  is  pre- 
scribed in  this  act. 

Code  of  Proc. , }  128.  Cameron  r.  Toung,  6  How.  372 ;  Alden  i».  Clark,  U 
\!^*'J"^'^  Thurston  r.  King.  1  Abb.  127:  Ireland  v.  LitchAeld.  8  Bos.  6S1; 
OTonnor  v.  Such,  9  Id.  ^1 ;  People  v.  Pearoe, »  Barb.  M8;  i.  c.  ST  W. 
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Y.  45;  People  r.  Cook,  8  Itl.  67;  People  r.  Conover,  6  Abb.  Pr.  220; 
Liverniore  v.  Bainbrldge,  49  M.  V.  125 ;  Marine  Bank  r.  Van  Brunt,  id. 
16f):  People  V.  Albany  and  Susiquehanua  K.  K.  C'o^  1  htm^.  306;  2L137(>~ 
1381,  ante:  Strong  r.Xfe,  44  How.  M ;  People  r.  Thatcher,  55  N.  Y.  625; 
People  V.  lYoHt,  62  id.  186;  People  r.  Clute,  52  id.  576;  People  ex  rel. 
Ilatzel  V.  HalU  31  Alb.  L.  J.  433,  decided  Feb.  21,  DM). 

§  1984.  Aotions  to  be  brought  in  the  name  of  the 
people. — An  action,  brought  as  prencribed  in  this  title, 
except  an  action  to  recover  a  penalty  or  forfeiture,  ex- 
presaly  given  by  law  to  a  particular  officer,  must  bo 
brought  in  the  name  of  the  people  of  the  State;  and  the 
proceedings  therein  are  the  same,  aa  in  an  action  by  a 
private  person,  except  as  otherwise  specially  prescribed 
in  this  title. 

"  2  B.  S.  532,  I  IS  (2  Edm.  573) ;  see  Code  of  Proc.,  1 432.  People  v.  Clark 
4  Cow.  95;  Peopl«  v.  Cook,  6  Uow.  Pr.  448. 

§  1986.  Judgment  for  costs  may  be  taken  against 
the  people. — Where  judgment  is  rendered  or  a  final 
order  is  made,  a^inat^he  people,  in  a  civil  action 
bionght,  or  special  proceeding  instituted,  in  their  name, 
by  a  public  officer,  pursuant  to  a  provision  of  law,  it 
mast  be  to  the  same  effect,  and  in  the  same  form,  as 
against  a  private  individual,  who  brings  a  like  action,  or 
Institutes  a  like  special  proceeding,  except  as  otherwise 
epecially  prescribed  by  law.  But  au  execution  shall  not 
be  issued  against  the  people. 
Id..  }  13,  amended ;  Code  of  Proc.  319.    People  e.  Clute,  £2  N.  Y.  676. 

g  1986.  Relator ;  when  to  be  joined  as  plaintiff  j 
oompenaation  of  attorn  ey-generaL — Where  au  action 
is  brought  by  the  attorney -general,  as  preHcribed  in  this 
title,  on  the  relation  or  information  of  a  person,  having 
an  interest  in  the  question,  the  complaint  must  allege, 
and  the  title  of  the  action  must  show,  that  the  action  is 
brought  upou  the  relation  of  that  person.  In  such  a 
case,  the  attorney  general  must,  as  a  condition  of  bring- 
ing the  action,  require  the  relator  to  give  satii^factory 
eecurity  to  indemnify  the  people,  against  the  costs  and 
expenses  thereof.  Where  security  is  so  given,  the  at- 
torney-general is  entitled  to  compensation  for  his  ser- 
▼ioee,  to  l>e  paid  by  the  relator,  in  like  manner  as  the 
attorney  and  counsel  for  a  private  person. 

Code  of  Proc,  1434 ;  nee  {  3242,  post;  People  v.  Walker,  23  Barb.  304 ; 
Peopte  r.  Ryder,  12  N.  Y.  433. 

§  1987.  Ooflts  ;    how  ooUected  against  corporation 
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and oiiurpers  of  franohise. — ^Where  final  judgment  in  an 
action,  broup^lit  as  prescribed  in  this  title,  is  rendered 
against  a  corporation,  or  person  claiming  to  be  a  cor- 
poration, the  court  may  direct  the  costs  to  be  collected 
by  execution  against  any  of  the  persons  claiming  to  be 
a  corporation;  or  by  warrant  of  attachment,  or  other 
process,  against  the  person  of  any  director  or  other 
officer  of  the  corporation. 

Code  of  Proc^  fi  443.    People  r .  B«llou,  12  Weod.  277 ;  sec  People  v.  Alb. 
and  Susquehanna  K.  R.  Co.,  5  Laos.  25. 


g  1988,  Joinder  of  causes  of  action  against 
person, — Where  two  or  more  causes  of  action  exist,  in 
favor  of  the  people,  against  the  same  person,  for  money 
due  upon,  or  damages  for  the  non -performance  of,  one 
or  more  contracts  of  the  same  nature,  the  attorney- 
general  must  join  all  those  causes  iu  one  action. 

IR.  S.  181,  813(1  Edm.  181). 

§  1989.  Consolidation  of  actions  against  several  de- 
fendants.— Where  two  or  more  actions  brough  in  behalf 
of  the  people,  upon  the  same  mortgage  or  other  contract, 
are  pending  against  separate  defendants,  claiming  or 
defending  under  the  same  title,  the  attorney-general 
must,  upon  the  request  of  the  defendants,  cause  them 
to  be  consolidated  into  one  action;  and  only  one  bill  of 
costs  can  be  taxed  against  the  defendants. 
Id. ,  I  H.    Sec  People  r.  Albany  and  Susquehanna  R.  R.  Co.,  5  Lana.  SS» 

§  1990.  When  people,  municipal  corporation,  eto^ 
not  required  to  give  security. — Each  provision  of  this 
act,  requiring  a  party  to  give  security,  for  the  purpose 
of  procuring  an  order  of  arrest,  an  injunction  order,  or 
a  warrant  of  attachment,  or  as  a  condition  of  obtaining^ 
any  other  relief,  or  taking  any  proceeding;  or  allowing 
the  court,  or  a  judge,  to   require   such   security  to  be 

given ;  is  to  be  construed,  as  excluding  an  action  brought 
y  the  people  of  the  State,  or  by  a  domestic  municipal 
corporation;  or  by  a  public  officer,  in  behalf  of  the 
people',  or  of  such  a  corporation;  except  where  the 
security,  to  be  given  in  such  an  action,  is  spedidly 
regulated  by  the  provision  in  question. 

L.18r«.ch.449,  ill. 
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TITLE  IL 
Special  proceedings  intHtuted  by  State  writ, 

Aincu  1.  ProvMona  applicable  to  two  or  more  State  writs. 

2.  The  writ  of  babeaa  corpus,  to  bring  tip  a  person  to  testify. 
8.  The  writ    of  habeas  corpus,  and  the  writ  of  certiorail  to 

Inquire  into  the  cause  or  detention. 
4.  The  writ  of  mandamuii. 
6.  The  writ  of  prohibition. 

6.  The  writ  of  assesKment  of  damages. 

7.  The  writ  of  certiorari,  to  review  the  determination  of  an 

Inferior  tribunal. 

ARTICLE  FIRST. 

FBOTI8IONS  APPLICABLE  TO  TWO  OR  MOBB  STATE  WBIT8. 

Buo.  1991.  State  writs  enumerated. 
1993.  To  be  under  seal  of  court. 

1993.  State  writ  at  the  Instance  of  the  people. 

1994.  Relator,  when  Joined  with  people ;  parties,  how  styled. 

1995.  Parties  may  appear  by  attorney. 

1996.  Allowance  to  be  Indorsed  and  signed. 

1997.  Final  order ;  certain  proceedings  same  as  in  actions. 

1998.  When  writ  returnable. 

1999.  How  served. 

aoOO.  Habeas  corpus,  how  served ;  fees  and  undertaking,  when  re- 
quired, 
aooi.  Fees  to  persons  not  officers, 
gooa.  Last  two  sections  quallfled. 

2003.  Mode  of  serving  writ,  when  person  conceals  himself,  etc 
3004.  Penon  served  to  obey  habeas  corpus. 
2006.  Id.;  as  to  certiorari. 

2006.  Time  of  returning  habeas  corpus. 

2007.  Punishment  for  non>payment  of  ooate. 

6  1991.  State  writs  enumerated.  —  The  writ  of 
liaDeaB  corpus  to  brinfi^  up  a  person  to  testify,  or  to 
answer ;  the  writ  of  habeas  corpus,  and  the  writ  of  cer- 
tiorari, to -inquire  into  the  cause  of  detention ;  the  writ 
of  mandamus ;  the  writ  of  prohibition ;  the  writ  of 
aasessment  of  damages,  which  is  substituted  for  the 
writ  heretofore  known  as  the  writ  of  ad  quod  damnum: 
and  tlie  writ  of  certiorari  to  review  the  determination  oi 
an  inferior  tribunal,  which  may  be  called  the  writ  of 
review,  shall  hereafter  be  styled,  collectively.  State 
wriU. 
Kew. 

§  1992.  To  be  under  seal  of  court  ~  A.  State  writ 
must  be  issued  under  the  seal  of  the  court,  by  which  it 
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is  awarded.  Where  it  is  allowed  by  a  judge  out  of 
court,  and  is  returnable  before  a  court  of  record,  it 
must  be  issued  under  the  seal  of  the  court  before  wliicb 
it  is  returnable.  Where  it  is  returnable  before  a  judge 
out  of  court,  or  before  a  body  or  tribunal,  other  than  a 
court  of  record,  it  must  be  issued  under  the  seal  of  the 
supreme  court.  Where  the  seal  of  the  supreme  court 
is  to  be  used,  as  prescribed  in  this  section,  it  may  be  the 
seal  of  the  county  wherein  the  writ  is  awarded,  or 
wliereiu  it  is  returnable. 
2  R.  S.  574,  i  71  (2  Edm.  594),  amended. 

^  1993.  State  writ  at  the  instance  of  the  people.  — 

wliere  a  State  writ  is  required,  in  an  action  or  special 
proceeding^,  civil  or  criminal,  to  which  the  people  are  a 
party,  or  in  which  they  are  interested,  it  may  be 
awarded  upon  the  application  of  the  attorney-general, 
or  of  the  district-attorney  havings  charge  of  the  action 
or  special  proceeding ;  and  the  indorsement  of  the 
allowance  thereof  must  state,  that  it  was  issued  on  such 
an  application. 

Id.,  J  77. 

§  1994.  Relator,  when  Joined  with  people;  parties, 
how  styled. —  A  State  writ  must  be  issued  in  behalf  of 
the  people  of  the  State ;  but  where  it  is  awarded  upon 
the  application  of  a  private  person,  it  must  show  that 
it  was  issued  upon  the  relation  of  that  person.  The 
officer  or  other  person,  against  whom  the  writ  is  Issued, 
shall  be  styled  the  defendant  therein. 

New. 

§  1996.  Parties  may  appear  by  attorneys. — The 
parties  to  a  special  proceeding,  instituted  by  State 
-  writ,  may  appear  by  attorney,  with  like  effect  as  in  an 
action  brought  in  the  supreme  court ;  but  a  return  to 
such  a  writ  must  be  made  under  the  hand  of  the  defend- 
ant, except  in  a  case  where  it  is  otherwise  specially  pre- 
scribed by  law,  or  where  the  court  or  judge,  for  good 
cause  shown  by  affidavit,  otherwise  directs.  Where  the 
attorney-general  or  the  district-attorney  does  not  appear 
for  the  people,  the  attorney  for  the  relator  is  deemed 
also  the  attorney  for  the  people. 

New  iu  form. 

g  1996.  Allowance  to  he  indorsed  and  signed. — 
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Tbe  presiding  judge  of  a  court,  by  which  a  State  writ  is 
awarded,  or  the  judge  who  allows  such  a  writ  out  of 
court,  as  the  case  may  be,  must  sign  an  allowance 
thereof  indorsed  thereupon,  stating  the  date  of  the 
allowance. 

Section  76,  B.  S.,  amended. 

g  1997.  Final  order  |  certain  proceedinga  same  b» 
Inactions. —  The  final  determination  of  the  rights  of 
the  parties  to  a  special  proceeding  instituted  by  State 
writ,  is  styled  a  final  order.  The  provisions  of  this  act, 
relating  to  amendments,  motions,  and  intermediate 
orders,  in  an  action,  are  applicable  to  similar  acts  in 
such  a  special  proceeding ;  except  where  special  pro- 
ceeding is  otherwise  made  therein,  or  where  the  pro- 
ceeding is  repugnant  to  the  object  of  the  State  writ,  or 
the  mode  of  procedure  thereunder. 
New.   People  v.  Robinson,  29  Barb.  77. 

g  1998.  When  writ  returnable.  —  Except  where 
special  provision  is  otherwise  made  in  this  act,  a  State 
writ  may  be  made  returnable  forthwith,  or  on  a  future 
day  certain,  as  the  case  requires. 

2  B.  S.  574,  J  78  (2  Edra.  598). 

§1999.  How  served.  —  Except  where  special  pro- 
vision is  otherwise  made  in  this  act,  a  State  writ  must 
be  personally  served,  in  like  manner  as  a  summons, 
issued  out  of  the  supreme  court;  and  each  provision  of 
this  act,  relating  to  the  personal  service  of  such  a  sum- 
mons upon  a  defendant,  applies  to  the  service  of  a 
State  writ. 
Now. 

§  2000.  Habeas  corpus,  how  served}  fees  and 
undertaking,  when  required.  —  A  writ  of  habeas  corpus 
can  bo  served  only  by  an  elector  of  the  State.  Where 
the  prisoner  is  in  custody  of  a  sheriff,  coroner,  constable, 
or  marshal,  the  service  is  not  complete,  unless  the  per- 
son serving  the  writ  tenders  to  the  olBcor,  the  fees 
allowed  by  law  for  bringing  up  the  prisoner,  and 
delivers  to  him  an  undertaking,  with  at  least  one 
surety,  in  a  sum  specified  therein,  to  the  effect,  that  the 
surety  will  pay  the  charges  of  carrying  back  the  pris- 
oner»  if  he  shall  be  remanded ;  and  that  the  prisoner 
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will  not  eBcax>6  hy  tlie  way,  either  in  going  to,  remain. 

ing  at,  or  returning  from  the  place  to  wlilcU  be  is  to 

be  taken.    The  sum  bo  specified  must  be,  at  leaRt, twice 

the  Fum  for  which  the  prisoner  is  detained,  if  he  is 

detained  for  a  specific  sum  of  money;  if  not,  it  must  be 

one  thousand  dollars. 

Section  78,  R.  8..  araenied;  {  3007,  sub  1.16.  Utica  Bank  v.  EIbb«,7 
Cow.  424 ;  Clapp  v.  Van  Epps,  3  W«irul.  4:W. 

&  2001.  Fees  to  persons  not  offioers.  —  A  court  or  a 
judge,  allowing  a  writ  of  liabeas  corpus,  directed  to 
any  person  other  than  a  sheriff,  coroner,  constable,  or 
marshal,  may,  in  its  or  his  di.<icretion,  require  the  ap- 
plicant, in  order  to  render  the  service  thereof  complete, 
to  pay  the  charges  of  biiuging  up  the  prisoner.  In  that 
case,  the  amount  of  the  charges,  not  to  exceed  the  fees 
allowed  by  law  to  a  sheriff  for  a  similar  service,  must 
be  specified  in  the  certificate  allowing  the  writ. 

Tfl..  5  «♦ ;  3  3007,  suh  1.  16.  Utica  Bank  v.  Kibbe,  7  Cow.  424 ;  Clapp  r. 
"Van  Epps,  3  Wend.  4Jt). 

%  2002.  Last  two  sections  qualified,  — The  last  two 
sections  are  not  applicable  to  a  case,  where  the  writ  Is 
allowed  upon  the  application  of  the  attorney-general  or 
a  district-attorney. 

Id., }  79,  amended. 

§  2003.  Mode  of  serving  writ,  when  person  con- 
ceals himself,  etc.  —  A  writ  of  habeas  corpus  or  of  cer- 
tiorari, issued  as  prescribed  in  article  second  or  article 
third  of  this  title,  may  be  served  by  delivering  it  to  the 
person  to  whom  it  is  directed.  If  he  cannot  be  found, 
with  due  diligence,  it  may  be  served  by  leaving  it  at 
the  jail  or  other  place  in  which  the  prisoner  is  confined, 
with  any  under  olficer,  or  other  person  of  proper  age, 
having  charge,  for  the  time,  of  the  prisoner,  and  paj- 
ing  or  tendering  to  him  the  fees  or  charges  for  bring, 
ing  up  the  prisoner.  If  the  person,  upon  whom  the 
writ  ought  to  be  served,  keeps  himself  concealed,  or 
refuses  admittance  to  the  person  attempting  to  serve  H, 
it  may  be  served  by  affixing  it  in  a  conspicuous  place, 
on  the  outside,  either  of  his  dwelling-house,  or  of  the 
place  where  the  prisoner  is  confined.  In  that  case,  the 
service  is  complete,  without  tendering  the  fees  or 
charges  for  bringing  up  the  prisoner. 

Id.,  83  80  and  81,  amended. 
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g  2004.  Person  served  to  obey  habeas  corpus.  — 
A  sheriff,  coroner,  constable,  or  marshal,  upon  whom 
complete  service  of  a  writ  of  habeas  corpus  is  made,  as 
prescribed  in  this  article,  must  obey  and  make  return 
to  the  writ,  according  to  the  exigency  thereof,  whether 
it  is  directed  to  him  or  not.  Any  other  person,  upon 
whom  such  a  writ  is  served,  having  the  custody  of  the 
individual  for  whose  benefit  it  was  issued,  must  obey 
and  execute  it,  according  to  the  command  tljj^reof ,  with- 
out requiring  any  bond,  or  the  payment  of  any  charges, 
except  such  as  are  specified  in  the  certificate  allowing 
the  writ. 
Id.,  }82.  Haran  v.  Wood,  7  Wend.  132  ;  People  v.  Stone,  10  Palgo.  606. 

§  2006.  Id.  J  as  to  certiorarL — A  person,  upon  whom 
a  writ  of  certiorari,  issued  as  prescribed  in  this  title,  is 
eerved,  must,  in  like  manner,  upon  payment  or  tender 
of  the  fees  allowed  by  law  for  making  a  return  to  the 
writ,  and  for  copying  the  warrant,  or  other  process  or 
proceeding,  to  be  annexed  thereto,  obey  and  return  the 
writ,  according  to  the  exigency  thereof. 

Id.,  \  R3.  Rathbnn  v.  Sawyer,  It  Wend.  451;  Starr  v.  T^stees  of 
Rochester,  6  Id.  fl64 ;  People  v.  Goodwin,  6  N.Y.  568;  People  v.  Board  of 
Police,  16  Abb.  337;  People  v.  Mayor  of  N.  Y.,  2  Hill,  9;  People  v. 
Koowl«a,47N.  Y.415;  Mayer  r.  Cutler,  43  Barb.  239;  Stone  u.  Mayor, 
etc.,  of  N.  T-,  25  Wend.  157,  168. 

g  2006.  Time  of  returning  habeas  corpus.  —  Where 
a  wTit  of  habeas  corpus  is  returnable  on  a  day  certain, 
the  return  must  be  made  at  the  time  and  place  specified 
therein.  Where  such  a  writ  is  returnable  forthwith,  at 
a  place  within  twenty  miles  of  the  place  of  service,  the 
return  must  be  made,  and  the  prisoner  must  be  pro- 
duced,  within  twenty-four  hours  after  service ;  and  the 
like  time  must  be  allowed,  for  each  additional  twenty 
miles. 

Id..  1 85. 

g  2007.  Punishment  for  non-payment  of  costs. — 
For  non-payment,  upon  demand  of  the  costs  awarded 
by  a  final  order,  made  in  a  special  proceeding  instituted 
by  State  writ,  except  where  a  peremptory  writ  of  man- 
damus is  awarded,  after  the  issuing  of  an  alternative 
mandamus,  the  person  required  to  pay  the  same  may 
be  published  for  a  contempt  of  the  court  awarding  them. 
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or  of  which  the  judge  awardinfi^  them  is  a  member,  as 
if  the  final  order  was  a  final  judgment  of  the  court. 
New. 


ARTICLE  SECOND. 

THB  WRH'  OF  HABEAS  CORPUS,  TO  BRIHG  TIP  A  FBRBOir 
•  TO  TE8TIFT. 

8ia  ano8.  Habeas  corpna  to  testuy ;  when  allowed  by  oourt  or  Jadge. 
2009.  Id.;  when  allowed  by  ludge. 
2U10.  Id. ;  in  suit  before  Justice  of  the  peace,  etc 

2011.  The  last  three  gecUons  qualified. 

2012.  Application  ;  how  made. 

2013.  Ctruiiu  prisoners  to  be  remanded. 

2014.  Officer  to  obey  and  return  writ. 

§  2008.  Habeas  corpus  to  testify ;  when  allowed  by 
court  or  Judge,  — A  court  of  record,  other  than  a  justices' 
court  of  a  city,  or  a  judge  of  such  a  court,  or  a  justice  of 
the  supreme  court,  has  power,  upon  the  application  of 
a  party  to  an  action  or  special  proceeding,  civil  or  crim- 
inal, pending  therein,  to  issue  a  writ  of  liabeaa  corpus, 
for  the  purpose  of  bringing  before  the  court,  a  prisoner, 
detained  in  a  jail  or  prison  within  the  State,  to  testify 
as  a  witness  in  the  action  or  special  proceeding,  in  behalf 
of  the  applicant. 

2  R.  S.  »9. 8  1  (2  Edm,  5W)\  amended ;  sec  {  2011.  Wattles  r.  Mamh, 
&Cow.  176;  Haasam  v.  OrtOln,  16  Johns. 49;  People  v.  Fancher,  2  Han. 
226. 

§  2009.  Id.  I  when  allowed  by  Judge, —  Such  a  writ 
may  also  be  issued  by  a  juBtice  of  the  supreme  court, 
upon  the  application  of  a  party  to  a  special  proceeding, 
civil  or  criminal,  pending  before  any  officer  or  body, 
authorized  to  examine  a  witness  therein.  In  a  case 
specified  in  this  section,  the  writ  may  also  be  issued  by 
a  judge  of  a  superior  city  court,  a  county  judge  or  a 
special  county  judge,  residing  within  the  county  where 
the  officer  resides,  before  whom,  or  the  court  or  other 
body  sits,  in  or  before  which,  the  special  proceeding  is 
pending. 

Id..  8  3.  People  V.  Cooppr.  8  How.  Pr.  288;  People  v.  Hanna,  8  How. 
89;  Yateav.  People,  6  Johns.  ai7. 

§  2010.  Id. ;  in  suit  before  Justice  of  the  peace,  etc  — 

Such  a  writ  inny  also  bo  issued  by  a  justice  of  the  «u- 
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preme  court,  upon  the  application  of  a  party  to  an  ac- 
tion, pending  before  a  justice  of  tlie  peace,  or  in  a 
justices'  court  of  a  city,  or  a  district  court  of  tlie  city  of 
Wew-York,  to  bring  before  tlie  justice  or  court,  to  be 
examined  as  a  witness,  a  prisoner  confined  in  the  jail  of 
the  county  where  the  action  is  to  be  tried,  or  an  adjoin- 
ing county.  In  a  case  specified  in  this  section,  the  writ 
may  also  be  issu(?d  by  a  judge  of  a  superior  city  court, 
a  county  judge,  or  a  special  county  judge,  residing 
within  the  county  where  the  justice  resides,  or  the 
court  is  located,  or  the  prisoner  is  confined,  as  the  case 
may  be. 

Id..  S  4«  amended.  Seo  Woodruff  r. People,  3  How.  Tr.  32;  Wattles  v. 
lUnh,  &  Cow.  176. 

g  2011.  [Amended,  L.  1880,  oh.  301.]  The  last  three 
seotioDS  qualified. — A  writ  shall  not  be  issued,  by  virtue 
of  either  of  the  last  three  Bection.<i,  to  bring  up  a  pris- 
oner, sentenced  to  death.  Nor  shall  it  be  issued  to 
bring  up  a  prisoner  confined  under  any  other  sentence 
for  a  felony ;  except  where  the  application  is  made  in 
behalf  of  the  people  to  bring  liiiu  up  as  a  witness  on  the 
trial  of  an  indictment,  and  then  only  by  and  in  the  dis- 
cretion of  a  justice  of  the  supreme  court  or  a  judge  of 
a  superior  city  court,  upon  such  notice  to  the  district- 
attorney  of  the  county  wherein  the  prisoner  was  con- 
victed, and  upon  such  terms  and  conditions^  and  under 
such  regulations,  as  the  judge  prescribes. 

Sabsttiuted  for  Id.,  part  oft  1- 

§  2012.  Application;  how  made.  —  An  ap])liration 
for  a  writ,  made  as  prescribed  in  either  of  the  foregoing 
sections  of  this  article,  must  be  verified  by  affidavit, 
and  must  state  : 

1.  The  title  and  nature  of  the  action  or  special  pro- 
ceeding, in  regard  to  which  the  testimony  of  the  pris- 
oner is  desired ;  and  the  court,  or  body  in  or  before 
which,  or  the  officer  before  whom,  it  is  pending. 

2.  That  the  testimony  of  the  prisoner  is  material  and 
necessary  to  the  applicant,  on  the  trial  of  the  action,  or 
the  hearing  of  the  special  proceeding,  as  he  is  advised 
by  counsel  and  verily  believes. 

8.  The  place  of  confinement  of  the  prisoner. 
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4.  Whether  the  prisoner  is  or  is  not  confined  under  a 
sentence  for  a  felonj. 

Bat  where  the  attorney-general  or  district-attorney 
makes  the  application,  he  need  not  swear  to  the  advice 
of  counsel. 
ia.,22. 

§  2013.  Certain  prlBoners  to  be  remanded.  —  The  re- 
turn to  a  writ,  issued  as  prescribed  in  this  article,  must 
state  for  what  cause  the  prisoner  is  held ;  and  if  it  ap- 
pears therefrom,  that  he  is  held  by  virtue  of  a  man- 
date in  a  civil  action  or  special  proceeding,  or  by  virtue 
of  a  commitment  upon  a  criminal  charge,  he  must,  after 
having  testified,  be  remanded,  and  again  committed  to 
the  prison,  from  which  he  was  taken. 

Substituted  for  Id.,  1 5 ;  see  BhankN  Ca.se,  15  Abb.  N.  8.  38 ;  People  r. 
8toii«,  10  Paige,  606;  People  v.  Rogere,  2  id.  103. 

§  2014.  Officer  to  obey  and  return  writ.  —  Any  offi* 
cer  to  whom  a  writ,  issued  as  prescribed  in  this  article, 
is  delivered,  must  obey  the  same,  according  to  the 
exigency  thereof,  and  make  a  return  thereto  accord- 
ingly. If  he  refuses  or  neglects  so  to  do,  he  forfeits, 
to  the  people,  if  the  writ  was  issued  upon  the  applica- 
tion of  tlie  attorney-general  or  a  district-attorney,  or,  in 
any  other  case,  to  the  party  on  whose  application  the 
writ  was  issued,  the  sum  of  five  hundred  dollars.  But 
where  the  prisoner  is  confined  under  a  sentence  to 
death,  a  return  to  that  effect  is  a  sufficient  obedience  to 
the  writ,  without  producing  him. 

Id.,  1 20.  amended.  See  Mclntlre  v.  Woods,  5  Johns.  357 ;  Wftttles  v. 
Manb,  6  Cow.  176 ;  Ha»sam  r.  Qrlffln,  18  Johns.  49. 

ARTICLE  THIRD. 

THB  WRIT  OF  HABEAS  CORPUS.  AND  THB  "WBTP  OF  CKR- 
TIORABI,  TO  INQUIRE  INTO  THB  CAUSB  OF  DETENTIOir. 

8bo.  2015.  Who  entitled  to  prosecute  the  writs. 
2U16.  When  neither  writ  shall  be  allowed. 
2017.  Application:  how  and  to  whom  made. 
201S.  Applicjition  in  another  county ;  proof  required. 

2019.  Contents  of  petition. 

2020.  When  writ  niust  be  grantetl ;  penalty  for  reAttlnf. 

2021 .  Porm  of  writ  of  habeas  corpus. 

2022.  Form  of  writ  of  c«Ttiorari. 

2023.  When  writ  returnable  before  another  Judge. 

2024.  When  Writ  snmclonl. 

2025.  When  writ  to  issue  without  application. 
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Sio.  302S.  Return  ;  its  contents. 

*  2027.  Habeas  corpus;  body  of  prisoner  to  be  prodaced,  unless,  etc. 

2Q28.  Proceedings  on  disobedience  of  writ. 

2029.  Id. ;  precept  to  bring  up  prisoner. 

2030.  Id. ;  power  of  county  may  be  called. 

2031 .  Proceedings  on  return  of  habeas  corpus. 
2CQ2.  When  prisoner  to  be  remanded. 

2033.  When  to  be  discharged  in  civil  cases. 

2034.  The  last  section  quailtled. 

2(KV).  ProoeeUitigs  on  irregular  commitment. 

21)36.  Id.;  when  prisoner  may  be  committed  to  another  officer. 

2U37.  Custody  of  prisoner  pending  the  proceedings. 

2033.  Notice  to  person  Interested  in  detention. 

£)o9.  Prisoner  may  controvert  return;  proofs  thereupon. 

2040.  Proceedings  upon  sickness,  etc. ,  of  prisoner. 

2041.  When  certiorari  to  issue  on  application  for  habeas  corpus. 
2012.  Proceedings  upon  its  return. 

2043.  Id. ;  when  discharge  to  be  granted :  when  proceedidgs  to  cease. 

21)44.  When  certiorari  does  not  prevent  habeas  corpus. 

2045.  Bail  on  certiorari :  when  and  how  ordered. 

2046.  Id. ;  by  whom  and  how  talcen. 
2(M7.  Discharge  of  prisoner  balled. 

2018.  Order  substituted  for  writ  of  discharge  ;  service  and  eflbct 

thereof. 
2M9.  Enforcing  order  for  discharge ;  penalty,  etc. 
2U50.  When  prisoner  discharged  not  to  be  re-lmprlsoned ;  when  he 

maybe. 
2051.  Penalty  for  violating  the  last  section. 
20fl2.  Id. ;  for  concealing  prisoner,  etc.,  to  avoid  writ. 
2053.  LI.  :foraidin(r,etc. 
2DM.  Warrant  to  bring  up  prisoner  about  being  removed. 

2056.  When  offender  to  be  arrested. 

2006.  Execution  of  warrant ;  proceedings  to  relieve  inrisoncr. 

2057.  Id.;  proceedings  to  punish  ofl'ender. 

2068.  When  appeal  may  be  taken  in  cases  under  this  article. 

2059.  Id.;  by  people. 

2060.  Prisoner  who  appeals  may  be  admitted  to  bail. 

2061.  Id.;  recognizance,  etc. 

20C3.  Id. ;  on  appeal  to  court  of  appeals. 

20(i3.  Custody  of  prisoner  until  he  gives  bail. 

2064.  When  recognizance  to  be  valid  for  an  adjournment,  etc 

2063.  Penalty  for  refusing  copy  of  process,  etc. 

2066.  Application  of  this  article  to  other  writs  of  habeas  corpus. 

§  2015.  Who  entitled  to  prosecute  the  writs. 
Habeas  corpus  may  issue  on  Sunday. —  A  person  im- 
prisoned or  restrained  in  Lis  liberty,  within  tlie  State. 
for  any  cause,  or  upon  any  pretence,  is  entitled,  except 
in  one  of  the  cases  specified  in  tlie  next  section,  to  a 
-writ  of  liabeas  corpus,  or  a  writ  of  certiorari,  as  pre- 
scribed in  this  article,  for  the  purpose  of  inquiriog  into 
the  cause  of  the  imprisonment  or  restraint,  and,  in  a 
case  prescribed  by  law,  of  delivering  him  therefrom. 
A  writ  of  habeas  corpus  may  be  issued  and  served  under 
this  section,  on  the  first  day  of  the  week,  commonly 
called  Sunday;  but  it  cannot  be  made  returnable  on 
that  day. 
2  B.  S.  563. 1 .21  (2  Sdm.  fl83),  amended.   Stote  v.  Philpot,  3  Hill,  664, 
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note;  Halseyv.  TreviUo,6  Watts,  4Q2:  People  v.  Mercein,  3  HnUSM: 
People  V.  CaaselB,  5  Id.  164 ;  Devlla*8  Case,  5  Abb.  Pr.  281 ;  In  re  John 
Lampert,  N.  Y.  Week.  Dig.  109 ;  Bx  parte  Baker,  29  How.  4.»;  P(H>ple  v. 
McLeod,  3  U1U,6S0;  Mereeln  v.  People,  2S  Wemi.  80;  People*.  Mcleod. 
1  mil,  sn ;  Same  v.  Same,  25  WenU.  567  ;  People  v.  Muniu,  1  Parii.  187, 
197;  Matter  of  Deviue,  21  How.   80;   People    i-.    RUey,  Id.    451;    Peo- 

Sle  V.  HawDoa,  61  Barb.  619;  People  v.  Wlilett,  15  How.  210;  People  v. 
:ulofl;5  Park.  77  ;  People  v.  Liscomb,  11  Alb.  L.  J.  30(»;  6.  c,  3  Haa, 
7(50:  Stewart's  Case.  1  Abb.  210;  People  v.  Brady,  56  N.  Y.  1S2;  Coldea 
n.  Botts,  12  Wend.  234 :  People  v.  Overseers  of  Berne,  44  Barb.  467 ;  Stark- 
weather v.  Seeley,  45  id.  164. 

§2016.  When  neither  writ  shall  be  allowed.  —  A 

person  is  not  entitled  to  either  of  the  writs  specified  in 
the  last  section,  in  either  of  the  following  cases  : 

1.  Where  he  has  been  committed,  or  is  detained,  by 
virtue  of  a  mandate,  issued  by  a  court  or  a  judge  of  the 
United  States,  in  a  case  where  such  courts  or  judges 
have  exclusive  jurisdiction  under  the  laws  of  the  United 
States,  or  have  acquired  exclusive  jurisdiction  by  the 
commencement  of  legal  proceedings  in  such  a  court. 

2.  Where  he  has  been  committed,  or  is  detained,  by 
virtue  of  the  final  judgment  or  decree,  of  a  competent 
tribunal  of  civil  or  criminal  jurisdiction;  or  the  final 
order  of  such  a  tribunal,  made  in  a  special  proceeding, 
instituted  for  any  cause,  except  to  punish  him  for  a  con- 
tempt ;  or  by  virtue  of  an  execution  or  other  process, 
issued  upon  such  a  judgment,  decree,  or  final  order. 

Td.,  2  22,  amenilpd.  Watson's  Onsp,  3  Lans.  4nfi ;  People  ex  rel.  Croase 
f.Cowles,  3  Abb.Ct.  App.  I>h-.  5<i7  ;  4  Keyes.  38;  see,  also.  People  ex  reL 
Harklcvr.  Kelly,  24  N.  Y.  71;  Pi'opleex  rel.  Twee«i  r.  Liscomb.  60  id. 
509:  People  V.  Spalding.  10  Puiuv.  281 ;  Peoples.  Walter. 6S  N.t.  403; 
People  r.  McLeod.  1  IlUl,  377;  Same  r.  Same,  25  Wend.  567;  People  9. 
Wilcox,  14  N.  Y.575. 

§  2017.  Application ;  how  and  to  whom  made.  — 

Application  for  the  writ  must  be  made,  by  a  written  pe- 
tition, signed,  either  by  the  person  for  whose  relief  it 
is  intended,  or  by  some  person  in  his  behalf,  to  either 
of  the  following  courts  or  otficers : 

1.  The  supreme  court,  at  a  special  or  general  term 
thereof,  where  the  prisoner  is  detained  within  the  ju- 
dicial district  within  which  the  term  is  held. 

2.  A  justice  of  the  supreme  court,  in  any  part  of  the 
State. 

8.  An  oflBcer  authorized  to  perform  the  duties  of  a 
justice  of  the  supremo  court  at  chambers,  being  or  re- 
siding within  the  city  or  county,  where  the  prisoner  is 
detained  ;  or,  if  there  is  no  such  officer  within  that  city 
or  county,  capable  of  acting,  or,  if  all  those  who  are 
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capable  of  acting  and  authorized  to  grant  the  writ,  are 
absent,  or  have  refused  to  grant  it,  then  to  an  officer, 
authorized  to  perform  those  duties,  residing  in  an  ad- 
joining county. 

Id.,  }21.  amonloa.  People  ex  rel.  Bentley  r.  Hanna,  3  How.  Pr.  39; 
People  I'X  rcl.  Trainer  v.  Cooper,  8  llow.  26S :  People  v.  Folnidbec,  60 
Barb.  IhO;  Ifabey  r.  Tr-'ville.  6  Watts,  40j;  People  ».  Mercehi.  3  lllll, 
St9:  Renard  r.  liarKousi,  13  N.  Y.  SS®;  Dooley's  Ca^e.S  Abb.  luti ;  Haynor 
V.  James,  17  N.Y.  316 ;  Na»h  r.  People,  36  \d.601 ;  People  v.  Co«»per.  1  Duer, 
709  -,  «.  c,  8  How.  2f«;  People  r.  Wilcox.  21'  Barb.  178 ;  8.  c,  11  N.  Y.  574 ; 
«x  partu  Beatty,  L2  Weu'i.  22»;  People  p.  Hosier,  14  Abb.  Pr.  N.  S.  414. 

§  2018.  Application  in  another  county;  proof  re- 
quired.—  Where  application  for  either  writ  is  made 
as  pn.'t«cribed  in  subdivision  third  of  the  last  section, 
without  the  county  where  the  prisoner  is  detained,  the 
officer  must  require  proof,  by  tlieoath  of  the  person  ap- 
pIy>"S*  ^^  ^y  other  sufficient  civideuce,  of  the  facts  whicli 
authorize  him  to  act  as  therein  prescribed  ;  and  if  a 
j  udge  in  that  county,  authorized  to  grant  the  writ,  is 
aaid  to  be  incapable  of  acting,  the  cause  qt  the  incapacity 
must  be  specially  set  forth,  if  such.j|>roof  is  not  pro- 
duced, the  application  must  be  denied.  ^' 

Itl.,  1 24.  amended.  People  r.  Burnett,  13  Abb.  Pr.  8 :  sec  Woodruffr. 
People,  3  How.  Pr.  32;  Wattles  v.  Marsh,  Ji  (.'ow.  176;  People  r.  Hanua, 
3  How.  Pr.  3»;  People  r.  Folrntfbee,  60  Barb.  480. 

§  2019.  Contents  of  petition.  —  The  petition  must  be 
verified  by  tlie  oath  of  tlie  petitioner,  to  the  effect  that 
he  believes  it  to  be  true;  and  must  state,  in  pubstance  : 

1.  Tliat  the  person  in  whose  behalf  the  writ  is  applied 
for,  is  imprisoued,or  nmtrained  in  hislib«^rty  ;  the  place 
where,  unless  it  is  unknown,  and  the  officer  or  person 
by  whom,  he  is  so  imprisoned  or  restrained,  naming 
both  parties,  if  their  names  are  known,  and  describing 
either  party,  whose  name  is  unknown. 

2.  That  he  has  not  been  committed,  and  is  not  detained 
by  virtue  of  any  judgment,  decree,  final  order  or  process, 
specified  iu  section  2016  of  this  act. 

3.  The  cause  or  pretence  of  the  imprisonment  or  re- 
fltraint,  according  to  the  best  knowledge  and  belief  of 
the  petitioner. 

4.  If  the  imprisonment  or  restraint  is  by  virtue  of  a 
mandate,  a  copv  thereof  must  be  annexed  to  the  pe- 
tition ;  unless  the  petitioner  avers,  eitlier,  that  by  reason 
of  the  removal  or  concealment  of  the  prisoner  before 
the  application,  a  demand  of  such  a  copy  could  not  be 
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made,  or  that  eucli  a  demand  was  made,  and  the  legal 
fees  for  the  copy  were  tendered  to  the  officer  or  other 
person,  having  the  prisoner  in  his  custody,  and  that  the 
copy  was  refused. 

5.  If  the  imprisonment  is  alleged  to  he  illegal,  the  pe- 
tition mnst  state  in  what  the  alleged  illegality  consists. 

6.  It  must  specify  whether  the  petitioner  applies  for 

the  writ  of  habeas  corpus,  or  for  the  writ  of  certiorari. 

Id.,  J  25;  People  r.  Cooper,  1  Dner,  709;  Matter  of  DaCosta,!  Park. 
129:  H.  c.ftN.  Y.  Lesr.  Obs.  294 :  Peoples.  Merwln,3Hin,  399;  People 
r.  Wilcox,  22  Barb.  178,191;  8.  c,  U  N.  Y.  57.i;  People  r.  Humphreys, 
24  Barb.  .V21 ;  People  v.  Munly,  2  How.  (U  ;  Kx  parte  llustcd,  1  Johns. 
Cas.  36. 

J)  2020.  When  writ  must  be  granted ;  penalty  for 
using.  —  A  court  or  a  judge,  authorized  to  grant  either 
writ,  must  grant  it  without  delay,  whenever  a  petition 
therefor  is  presented,  as  prescribed  in  the  foregoing 
sections  of  this  article,  unless  it  appears,  from  the  pe- 
tition itself,  or  the  documents  annexed  thereto,  that  the 
petitioner  is  prohibited  by  law  from  prosecuting  the 
writ.  For  a  violation  of  this  section,  a  judge,  or,  if  the 
application  was  nmde  to  a  court,  each  member  of 
the  court,  who  assents  to  the  violation,  forfeits  to  the 
prisoner  one  thousand  dollars,  to  be  recovered  by  an 
action  in  his  name,  or  in  the  name  of  the  petition  to  his 
use. 

Id. ,  H  26  and  31.  See  Yutos  v.  Lansing,  5  Johns,  2S2 ;  8.  c,  6  id.  3S7 :  9 
id.  395;  2  Kent's  Com.  39;  People  v.  Donohoe,  ION.  Y.  Week.  Dig.  427. 

§  2021.  Form  of  writ  of  habeas  corpus.  —  The  writ 
of  iiabeas  corpus,  issued  as  prescribed  in  this  article, 
must  be  substantially  in  the  following  form,  the  blanks 
being  properly  filled  up: 

"  The  People  of  the  fcJtate  of  New  York, 
To  the  Sheriff  of  ",  etc.  [or  "  to  A.  B  ".] 

**  We  command  you.  that  you  have  the  body  of  C. 
D.,  by  you  imprisoned  and  detained,  as  it  is  said, 
together  with  the  time  and  cause  of  such  imprisonment 
and  detention,  by  whatsoever  name  the  said  C.  D.  is 

called   or   charged,  before ",  [  "  the  supreme 

court,  at  a  special "  (or'*  general ")  "  term  thereof,  to  be 
held**,  or  "E.  F.,  justice  of  the   supreme  court", or 

otherwise,  as  the  case  may  be.]  "at on " 

[or  "  immediately  after  the  receipt  of  this  writ",]  '*to 
ao  and  receive  what  shall  then  and  there  be  considered. 
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ooncemiDg  the  said  C.  D.  And  have  70a  then  there 
this  writ. 

**  Witness, ,    one    of   the    justices "    (or 

••judges  '*)  •*  of  the  said  court  '*,  [or  '*  county  judge  ",  or 

otherwise,  as  the  case  may  be  J  **  the 

day  of ,  in  the  year  eighteen  hundred  and 

Id..}  27. 

§  2022.  Form  of  writ  of  certiorarL  —  The  writ  of 
certiorari,  issued  as  prescribed  in  this  article,  must  be 
BubstHntially  in  the  following  form,  the  blanks  being 
properly  filled  up: 

"The  People  of  the  State  of  New  York, 
To  the  sheriff  of,"  etc.  [or  « to  A.  B."J 

••  We  command  you,  that  you  certify  fully  and  at 

large,  to ,"  ["  tho  supreme  court,  at  a  special  " 

(or  *•  general ")  **  term  thereof,  to  be  held,"  or  "  E.  P., 
justice  of  the  supreme  court,"  or  otherwise,  as  the  case 

may  be,]  "  at ,  on ."  [or*'  immediately 

after  the  receipt  of  this  writ,"]  **  the  day  and  cause  of 
the  imprisonment  of  C.  D.,  by  you  detained,  as  it  is  said» 
by  whatsoever  name  the  said  C.  D.  is  called  or  charged. 
And  have  you  then  there  this  writ. 

•*  Witness,   ,    one   of    the   justices  "   (or 

"judges  ")  "of  the  said  court,"  [or  **  county  judge,"  or 

otherwise,  as  the  case  may  be,]  "  tho day  of 

,  in  the  year  eighteen  hundred  and ." 

Id.,  {28. 

§  2023.  When  writ  returnable  before  another  Judge. 
—  if  application  for  either  writ  is  made  to  the  supreme 
court,  or  to  a  justice  thereof,  in  a  county  other  than 
that  where  the  person  is  imprisoned  or  confined,  the 
writ  may  be  made  returnable,  in  its  or  his  discretion, 
before  any  judge  authorized  to  grant  it»  in  the  county 
of  the  imprisonment  or  confinement. 

L.:i837,  ch.  2W,  |1  (4  Edm.  681). 

g  2024.  When  writ  saffidLent  —  The  writ  of  habeas 
corpus  or  the  writ  of  certiorari  shall  not  be  disobeyed, 
for  any  defect  of  form,  and  particularly  in  either  of  the 
following  cases : 

1.  If  the  person  having  the  custody  of  the  prisoner  is 
designated,  either  by  his  name  of  office,  if  he  has  one. 
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or  by  his  own  name  ;  or,  if  both  names  are  unknown  or 
uncertain,  hy  an  assumed  appellation.  Any  person, 
upon  whom  the  writ  is  served,  is  deemed  to  be  the 

Eerson  to  whom  it  is  directed,  although  it  is  directed  to 
im  by  a  wrong  name  or  description,   or  to  another 
person. 

2.  If  the  person  directed  to  be  produced  is  designated 
by  name,  or  otherwise  described  in  any  way,  so  aa  to  be 
identified  as  the  person  intended.    - 

Id. ,  }  29.  Wattless  v.  Marsh,  .'>  Cow.  176 ;  Hassam  v.  Griffin,  13  Jobna. 
49 ;  6  Dowl.  P.  C.  181 ;  3  Ulll,  657,  note. 

g  2026.  When  writ  to  issue  without  application. — 
Where  a  justice  of  the  supreme  court,  in  court  or  oat 
of  court,  has  evidence,  in  a  judicial  proceeding  taken 
before  him,  that  any  person  is  illegally  imprisoDed  or 
restrained  in  his  liberty,  within  the  State ;  or  where 
any  other  judge,  authorized  by  this  article  to  grant  the 
writs,  has  evidence,  in  like  manner,  that  anv  person  is 
thus  imprisoned  or  restrained,  within  the  county 
where  the  judge  resides;  he  must  issue  a  writ  of 
habeas  corpus  or  a  writ  of  certiorari,  for  the  relief  of 
that  per»«on,  although  no  application  therefor  has  been 
made. 

Id.,  J  30. 

§  2026.  Return )  its  contents.  —  The  person  upon 
whom  either  writ  has  been  duly  served,  must  state, 
plainly  and  unequivocally,  in  his  return: 

1.  Whether  or  not,  at  the  time  when  the  writ  was 
served,  or  at  any  time  theretofore  or  thereafter,  he  had 
in  his  custody,  or  under  his  power  or  restraint,  the  per- 
son for  whose  relief  the  writ  was  issued. 

2.  If  ho  so  had  that  person,  when  the  writ  was  served, 
and  still  has  him,  the  authority  and  true  cause  of  the 
imprisonment  or  restraint,  setting  it  forth  at  length. 
If  the  prisoner  is  detained  by  virtue  of  a  mandate,  or 
other  written  authority,  a  copy  thereof  must  be  annexed 
to  the  return,  and,  upon  the  return  of  the  writ,  the 
original  must  be  produced,  and  exhibited  to  the  court 
or  j  udge. 

8.  If  he  so  had  the  prisoner  at  any  time,  but  baa 
transferred  the  custody  or  restraint  of  him  to  another, 
the  return  must  conform  to  the  return  required  by  the 
second  subdivision  of  this  section,  ezoept  that  the  sab- 
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stance  of  the  mandate  or  other  written  authority  may- 
be given,  if  the  original  is  no  longer  in  his  hands ;  ond 
that  the  return  must  state  particularly  to  whom,  at 
what  time,  for  what  cause,  and  by  what  authority,  the 
transfer  was  made. 

The  return  must  be  signed  by  the  person  making  it, 
and,  unless  he  is  a  sworn  public  officer,  and  makes  his 
return  in  his  official  capacity,  it  must  be  verified  by  his 
oath. 

Id.,  8  32.  Matter  of  Stacy,  10  Jolins.  228;  People  v.  Kevins,  1  Hill, 
IM:  3id.  607,  note:  Matter  of  Belt,  1  Park.  160;  8.  c.,N.  Y.  Leg.  Obs. 
80;  People  v.  Merceln,  tf  Paige,  47. 

§  2027.  Habeas  corpus ;  body  of  prisoner  to  be  pro* 
diiced,  unless,  etc.  —  The  person,  upon  whom  a  writ  of 
habeas  corpus  has  been  duly  served,  must  also  bring 
up  the  body  of  the  prisoner  in  his  custody,  according  to 
the  command  of  the  writ ;  unless  he  states,  in  his  re- 
turn, that  the  prisoner  is  so  sick  or  infirm,  that  the  pro- 
duction of  him  would  endanger  his  life  or  his  health. 

Id. ,  8  33  and  part  of  {  49. 

&  2028.  Proceedings  on  disobedience  of  writ.  — 
Wnere  a  person,  who  has  been  duly  served  with  either 
writ,  refuses  or  neglects,  without  sufficient  cause  siiown 
by  him,  fully  to  obey  it,  as  prescribed  in  the  last  two 
sections,  the  court  or  judge,  before  which  or  whom  it  is 
made  returnable,  upon  proof  of  the  due  service  thereof, 
must  forthwith  issue  a  warrant  of  attachment,  directed 
generally  to  the  sneriff  of  any  county  where  tlie  delin- 
quent may  be  found,  or,  if  the  delinquent  is  a  sheriff, to 
any  rx>roner  of  his  county,  or  to  a  particular  person 
specially  appointed  to  execute  the  warrant,  and  desig- 
nated therein  ;  commanding  such  officer  or  other  person 
forthwith  to  apprehend  the  delinquent,  and  bring  him 
before  the  court  or  judge.  Upon  the  delinquent  being 
80  brought  up,  an  order  must  be  made,  committing  him 
to  close  custody  in  the  jail  of  the  county  in  which  the 
court  or  judge  is  ;  or,  if  he  is  a  sheriff,  in  the  jail  of  a 
county,  other  than  his  own,  designated  in  the  order; 
and,  in  either  case,  without  being  allowed  the  liberties 
of  the  jail.  Tbe  order  must  direct  that  he  stand  com- 
mitted, until  he  makes  return  to  the  writ,  and  complies 
with  any  order,  which  may  be  made  by  the  court  or 
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judge,  in  relation  to  the  person  for  whose  relief  tbe 
writ  was  issued. 

Id.,  it  34  and  35. 

f^  2029,  Id.  I  precept  to  bring  np  prisoner.—  The 

court  or  judge  may  also,  in  its  or  his  discretion,  at  the 
time  when  the  warrant  or  attachment  is  issued,  or  af- 
terwards,  issue  a  precept  to  thesherlflT,  coroner,  or  other 
person,  to  whom  the  warrant  is  directed,  commanding 
him  forthwith  to  bring  before  tlie  court  or  judge  the 
person  for  whose  benefit  the  writ  was  granted,  who 
must  thereafter  remain  in  tlie  custody  of  the  officer  or 
person  executing  the  precept,  until  discharged,  bailed, 
or  remanded,  as  the  court  or  judge  directs. 

Id.,  8  36. 

§  2030.  Id. ;  power  of  oonnty  may  be  called, —  The 

sheriff,  coroner,  or  otlier  person,  to  whpm  a  warrant  of 
attachment  or  precept  is  directed,  as  prescribed  in  either 
of  the  last  two  sections,  may,  in  the  execution  thereof, 
call  to  his  aid  the  power  of  the  county,  as  the  sheriff 
may  do,  in  the  execution  of  a  mandate  issued  from  a 
court  of  record. 

Id.,  137. 

§  2031.  Proceedings  on  return  of  habeas  corpus,— 
The  court  or  judge,  before  which  or  whom  the  prisoner 
is  brought  by  virtue  of  a  writ  of  habeas  corpus,  issued 
as  prescribed  in  this  article,  must,  immediately  after 
the  return  of  tlie  writ,  examine  into  the  facts  alleged  in 
the  return,  and  into  the  cause  of  the  imprisonment  or 
restraint  of  the  prisoner;  and  must  make  a  final  order 
to  discharge  him  therefrom,  if  no  lawful  cause  for  the 
imprisonment  or  restraint  or  for  the  continuance  thereof, 
is  shown  ;  whether  the  same  was  upon  a  commitment 
for  an  actual  or  supposed  criminal  matter,  or  for  some 
other  cause. 

Id.,  H  38  and  39.  Squires*  Case,  12  Abb.  38;  People  «.  Cooper,  1  Doer, 
709;  s.  c,  11  N.  Y.  Leg.  Obs.  224;  3H11^6.^8,  note:  Bennacv.  People.  4 
Barb.  31 :  Matter  of  Da  Costa,  I  Park.  129;  s.  c,  5  N.  Y.  Leg.  Oba.  2W; 
Matter  of  Lajfrave,  45  How.  301 ;  Ex  parte  Badgley,  7  Cow.  472 ;  People 
«.  Potter,  1  Park.  47  ;  8.  c.,4  N.  Y.  Leg.  Obs.  177 ;  Matter  of  Baker,  II 
How.  -118  ;  People  v.  Cavanaugh.  2  Abb.  84  ;  a.  C,  2  Park.  690 ;  People  v. 
Nevlns,  1  Hill,  IM;  People  r.  Ciwsels,  Sid.  164;  Matterof  Branl.  1  Barb. 
167;  Matter  of  Hay  want,  1  Sandf.  701 ;  8.  c,  I  Code  R.  45;  £x  parto 
Haller,  3  Abb.  N.  C.  65;  People  v.  Brennan,  61  Barb.  540;  People  v. 
Hicks,  15  id.  153, 163;  People  v.  Casscis,  0  Kill,  164. 
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§  2032.    When  prisoner  to    be   remanded.  —  The 

court  or  judge  must  forthwith  make  a  final  order  to  re- 
mand the  prisoner,  if  it  appears  that  he  is  detained  in 
custodj  for  either  of  the  foUovflng  causes,  and  that  the 
time  for  which  he  may  legally  be  so  detained  has  not 
expired : 

1.  By  virtue  of  a  mandate  issued  by  a  court  or  a 
judge  of  the  United  States,  in  a  case  where  such  courts 
or  judges  have  exclusive  jurisdiction. 

2.  By  virtue  of  the  final  judgment  or  decree  of  a  com- 
petent tribunal,  of  civil  or  criminal  jurisdiction  ;  or  the 
final  order  of  such  a  tribunal,  made  in  a  special  pro. 
ceeding,  instituted  for  any  cause,  except  to  punish  him 
for  a  contempt ;  or  by  virtue  of  an  execution  or  other 
process,  issued  upon  such  a  judgment,  decree,  or  final 
order. 

3.  For  a  criminal  contempt,  defined  in  section  8  of 
this  act,  and  specially  and  plainly  charged  in  a  com- 
mitment, made  by  a  court,  officer,  or  body,  having  au- 
thority to  commit  for  the  contempt  so  charged. 

Id..  1 40.  OoTsllne's  Case,  21  How.  85;  8.  c.  10  Abb.  282;  People  v. 
BichanlMD,  18  How.  92;  fl.  c,  4  Parte.  6.'i6;  9  Abb.  393,  note;  People  «. 
Hicks,  15  Barb.  158,163;  People  v.  CasseU.  5  Hill,  164;  Matter  of  Baker, 
11  How.  418. 

§  2033.  When  to  be  discharged  in  civil  cases. —  If 
it  appears  upon  the  return,  that  the  prisoner  is  in  cus- 
tody, by  virtue  of  a  mandate  in  a  civil  cause,  he  can  be 
discharged,  only  in  one  of  the  following  cases  : 

1.  Where  the  jurisdiction  of  the  court  which,  or  of 
the  officer  who,  issued  the  mandate,  has  been  exceeded, 
either  as  to  matter,  place,  sum,  or  person. 

2.  Where,  although  the  original  imprisonment  was 
lawful,  yet  by  some  act,  omission,  or  event,  which  has 
taken  place  afterwards,  the  prisoner  has  become  entitled 
to  be  discharged. 

3.  Where  the  mandate  is  defective  in  a  matter  of  sub- 
stance required  by  law,  rendering  it  void. 

4.  Where  the  mandate,  although  in  proper  form,  was 
issued  in  a  case  not  allowed  by  law. 

5.  Where  the  person,  having  the  custody  of  the  pris- 
oner under  the  mandate,  is  not  the  person  empowered 
by  law  to  detain  him. 

6.  Where  the  {mandate  is  not  authorized  by  a  judg. 
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ment,  decree,  or  order  of  a  court,  or  by  a  provision  of 
law. 

Id.,  f  41.    People  V.  Cooper,  1  Duer,  709;  see  S  HJU,  666,  note  »;  Ex 

Earte  Badgley,  7  Cow.  472;  People  »,  Potter,  1  Park.  47;  R.  c,  4  N.  Y. 
A'2.  Obs.  1T7:  Matter  of  Baker,  11  How.  418;  People  r.  Cavanaugh,  S 
Abb.  81;  s.  c, 2  Park.  63<>;  People  p.  Nevina,  1  HUU  1*4;  People  r.  Caa- 
aels,  5  id.  164;  Matter  of  Bruni.  I  Barb.  187 ;  Matter  of  Ilay  ward.  1  Sandt 
701 ;  Matter  of  Butter, 7  Abb.  N.  S.  67;  People  r.  BpaldiDg,  10  Palfe,  2^4; 
B.  c,  7  Hill,  a)l ;  Case  of  Yates,  4  Johns.  317;  Yates  v.  Lansing.  Tt.28I; 
8.  o.,9id.  3»;  Cable  t>.  Cooper  15  id.  152;  People  v.  Jacob,  5  Hun,  4ffl: 
e.  c.,66N.  Y.  S. 

§  203^  The  last  seotion  qualified.  —  But  a  court  or 
judge,  upon  the  return  of  a  writ  issued  as  prescribed 
in  this  article,  shall  not  inquire  into  the  legality  or 
justice  of  any  mandate,  judgment,  decree,  or  final 
order,  specified  in  the  last  section  but  one,  except  m 
therein  stated. 

Id.,  {42. 

§  2035.  Proceedings  on  irregular  commitment.  —  If 

it  appears  that  tlie  prisoner  has  been  legally  committed 
for  a  criminal  offence,  or  if  he  appears  by  the  testimony 
offered  with  the  return,  or  upon  the  hearing  thereof,  to 
be  guilty  of  such  an  offence,  although  the  commitment 
is  irregular,  the  court  or  judge,  before  which  or  whom 
he  is  brought,  must  forthwith  make  a  final  order,  to 
discharge  him  upon  his  giving  bail,  if  the  case  is  baila- 
ble;  or,  if  it  is  not  bailable,  to  remand  him.  Where 
bail  is  given  pursuant  to  an  order,  made  as  prescribed 
in  this  section,  the  proceedings  are  the  same  as  upon 
the  return  to  a  writ  of  certiorari,  where  it  appears  that 
the  prisoner  is  entitled  to  be  bailed . 

Id. ,  1 43.  Matter  of  GorsUne,  21  How.  85 ;  8.  c. ,  10  Abb,  282;  People  v. 
Chapman,  30  How.  202;  Kx  pane  Tayloe,  5  Cow.  39:  People  v.  Budge,  5 
Park.  519:  People  v.  Van  Home,  8  Barb,  l.v^  ;  People*.  Baker,  10  How. 
567;  People  v.  Riglcr,  3  Park.  316:  People  v.  Perry.  8  Abb.  N.  S.  28; 
People  V.  Goodwin,  5  City  Hall  Recorder.  11 ;  People  v.  Donahue^  14 
Uun,133. 

§  2036,  Id. ;  when  prisoner  may  be  committed  to 
another  officer.  —  Where  a  prisoner  is  not  entitled  to 
his  discharge,  and  is  not  bailed,  he  must  be  remanded 
to  the  custody,  or  placed  under  the  restraint,  from 
which  he  was  taken,  unless  the  person,  in  whose  cub- 
tody,  or  under  whose  restraint  he  was,  is  not  lawfully 
entitled  thereto;  in  which  case,  the  order  remanding 
him  must  commit  him  to  the  custody  of  the  officer  or 
person  so  entitled. 

Id..  144. 
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§  2037,  Otutody  of  pxisoner  pending  the  proceed* 
ingB.  —  Pending  the  proceedings,  and  before  a  final 
order  is  made  upon  the  return,  the  court  or  judge,  before 
which  or  whom  the  prisoner  is  brought,  may  either  com- 
mit him  to  the  custody  of  the  sheriff  of  the  count/ 
wherein  the  proceedings  are  pending,  or  place  him  in 
such  care  or  custody,  as  his  age  and  other  circumstances 
require. 

Id..  {45.  People  V.  Stone,  10 Paige. 60S;  Hassiam  «.  Griffla,  18  Johns. 
48 :  MartiQ  v.  Wood,  7  Wend.  132 ;  WhkiDB  v.  Wlllett,  1  Keyes,  921. 

§  2038.  Notice  to  person  interested  in  detention. — 
Where  it  appears,  from  the  return  to  either  writ,  tliat 
the  prisoner  is  in  custody  by  virtue  of  a  mandate,  an 
order  for  his  discharge  Bliall  not  be  made,  until  notico 
of  the  time  when,  and  tlie  place  where,  the  writ  is  re- 
turnable, or  to  which  the  hearing  has  been  adjourned,  as 
the  case  may  be,  has  been  either  personally  served, 
eight  days  previously,  or  given  in  such  otlier  manner, 
and  for  such  previous  length  of  time,  as  the  court  or 
judge  prescribes,  as  follows  : 

1.  Where  the  mandate  was  issued  or  made  in  a  civil 
action  or  special  proceeding,  to  the  person  who  has  an 
interest  in  continuing  the  imprisonment  or  restraint,  or 
his  attorney. 

2.  In  every  other  case,  to  the  district-attorney  of  the 
county,  within  which  the  prisoner  was  detained,  at  the 
time  when  the  writ  was  served. 

For  the  purpose  of  an  appeal,  the  person  to  whom 
notice  is  given  as  prescribed  in  the  first  subdivision  of 
this  section,  becomes  a  party  to  the  special  proceeding. 

Id.,  H  46  and  47,  amended  by  L.  ISXI,  ch.  240,  82(1  Edm.  681).  People 
«.  Oaaeels.  5  Hill,  164, 160,  170;  People  v.  Pelham,  14  Wend.  48 ;  Ex  parto 
BeaUy,  12  Id.  229. 

g  2039.  Prisoner  may  controvert  return ;  proofii 
thereapon. —  A  prisoner,  produced  upon  the  return  of 
a  writ  of  habeas  corpus  may,  under  oath,  deny  any  ma- 
terial allegation  of  the  return,  or  make  any  allegation 
of  fact,  showinff  either  that  his  imprisonment  or  deten- 
tion is  unlawful,  or  that  he  is  entitled  to  his  discharge. 
Thereupon  the  court  or  judge  must  proceed,  in  a  sum. 
mary  way,  to  hear  the  evidence,  produced  in  support  of 
or  against  the  imprisonment  or  detention,  and  to  dis- 
pose of  the  prisoner  as  the  justice  of  the  case  requires. 

Id.,  {48.    Bee  3  Hill,  698,  note  30;  Jones  v.  People,  21  Alb.,L.  J.  lA, 
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decided  Nov.  29, 1879;  Bennac  v.  People,  4  Barb.  31 ;  Matter  of  Laerave, 
45  How.  31 :  Ex  parte  Wilson,  4  C.  M.  Kec.  47 ;  Ex  parte  Stephen,  1  Wh. 
Cr.  Cas.  323;  People  v.  RicbanlsoD,  9  Abb.  a03a ;  People  v.  Ruloff.  3 
Park.  126. 

§  2040.  Proceedings,  etc.,  of  prisoner.  —  Where  the 
return  to  a  writ  of  habeas  corpus  states  that  the  pris- 
oner is  so  sick  or  infirm,  that  the  production  of  him 
would  endanger  his  life  or  health,  and  the  return  is 
otherwise  sufficient,  the  court  or  judge,  if  satisfied  of 
the  truth  of  that  statement,  must  decide  upon  the 
return,  and  dispose  of  the  matter,  as  if  a  writ  of  certio- 
rari had  been  issued. 

Id.,  2  49. 

§  2041.  When  certiorari  to  issue  on  application  for 
habeas  corpus,  —  Wliere  an  application  is  made  for  a 
writ  of  habeas  corpus,  as  prescribed  in  this  article,  and 
it  appears  to  the  court  or  judge,  upon  the  petition  and 
the  documents  annexed  thereto,  that  the  cause  or 
offence,  for  which  the  party  is  imprisoned  or  detaincni, 
is  not  bailable,  a  writ  of  certiorari  may  be  granted, 
instead  of  writ  of  habeas  corpus,  as  if  the  application 
had  been  made  for  the  former  writ. 

Id.,  2  5tJ.    See  People  v.  Sheritl'  of  New  York,  29  Barb.  622,  627. 

g  2042.  Proceedings  upon  its  return.  —  Upon  the 
return  to  such  a  writ  of  certiorari,  the  court  or  judge, 
before  wliich  or  whom  it  is  returnable,  must  proceed  as 
upon  a  return  to  a  writ  of  habeas  corpus,  and  must  hear 
the  proofs  of  the  parties,  in  support  of  and  against  the 
return. 

Id.,  I  51.    People r.  Ryker,  6  Hun,  625. 

§  2043.  Id. ;  when  dispharge  to  be  granted;  when 
proceedings  to  cease.  —  If  it  appears,  that  ihe  prisoner 
is  unlawfully  imprisoned  or  restrained  in  his  liberty, 
the  court  or  judge  must  make  a  final  order,  discharging^ 
him  forthwith.  If  it  appears  that  he  is  lawfully  im-> 
prisoned  or  detained,  and  is  not  entitled  to  be  bailedp 
the  court  or  judge  must  make  a  final  order,  diamissing 
the  proceedings. 

Id. ,  I  53,  amended.    People  v.  SherfflT  of  N.  T. ,  29  Barb.  6S2, 627. 

§  2044.  When  certiorari  does  not  prevent  habmn 
corpus. —  Notwithstanding  a  writ  of  certiorari  haa  been 
issued  or  returned,  as   prescribed   in   this  article,    the 
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court  or  judge,  before  which  or  'whom  it  is  returnable, 
may  issue  a  writ  of  habeas  corpus,  which  is,  in  all 
respects,  subject  to  the  foregoing  provisions  of  this 
article,  relating  to  the  latter  writ.  If  the  court  or 
judge  refuses  a  writ  of  certiorari,  or,  upon  the  return 
thereof,  refuses  to  discharge  the  prisoner,  the  latter 
may  claim,  and  is  entitled  to,  the  writ  of  habeas  corpus. 
BB  prescribed  in  this  article. 

Id.,  453. 

g  2046.  Bail  on  certiorazi  $  when  and  how  ordered. 
•^  If,  upon  the  return  to  a  writ  of  certiorari,  issued  as 
prf9scribed  in  this  article,  it  appears,  that  the  person 
imprisoned  or  detained  is  entitled  to  be  bailed,  the  court 
or  judge  must  make  a  final  order,  fixing  the  sum  in 
which  ne  is  to  be  admitted  to  bail;  specifying  the  court, 
and  the  term  thereof,  at  which  he  is  required  to  appear , 
and  directing  his  discharge,  upon  bail  being  given  ac- 
cordingly, as  required  by  law.  If  sufficient  bail  is 
immediately  offered,  the  court  or  judge  must  take  it; 
otherwise,  bail  may  be  given  afterwards,  as  prescribed 
in  the  next  section. 

Id. ,  8  M,  amended. 

§  2046.  Id.  J  by  whom  and  how  taken.  —  Upon  the 
production  of  the  order,  or,  if  it  was  made  by  a  court, 
of  a  certified  copy  thereof,  to  a  justice  of  the  supreme 
court,  or  to  the  county  judge  or  special  county  jud/je  of 
the  county,  or  to  a  judge  of  a  superior  city  court  of  the 
city,  where  the  prisoner  is  detained,  the  judge  must 
take  the  recognizance  of  the  prisoner,  with  two  sure- 
ties, in  the  sum  so  fixed,  conditioned  for  the  appear- 
ance of  the  prisoner,  as  prescribed  in  the  order.  Each 
person,  ofTering  himself  as  a  surety,  must  show,  by  his 
oath,  to  the  satisfaction  of  tlie  judge,  that  he  Is  a  house- 
holder in  the  county,  and  worth  twice  the  sum  in 
which  he  is  required  to  be  bound,  over  and  above  all 
demands  against  him.  It  is  not  necessary,  that  the 
prisoner  should  appear  in  person  before  tlie  judge,  to 
acknowledge  the  recognizance  ;  but  it  may  be  acknowl- 
edged by  the  prisoner,  and  certified,  in  like  manner  as  a 
deed  to  be  recorded  in  the  county. 
Id.,8&5,  amended. 

§2047.  Diflohaxge  of  prisoner  bailed.— The  judge 
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must  immedifttelv  file  the  recognizance  witli  the  clerk 
of  tho  court,  before  which  the  prisoner  ia  bound  to 
appear.  He  must  also  make  a  certificate  upon  the 
order,  or  the  certified  copy  thereof,  to  the  efiect  that  it 
has  beeu  complied  with.  Upon  production  of  the  cer- 
tificate, the  prisoner  is  entitled  to  his  discharge  from 
imprisonment,  for  any  cause  stated  in  the  return  to  the 
certiorari. 
Id.,  i  56.    Wiles  t>.  Brown,  3  Barb.  37 ;  Bullymore  r.  Cooper,  2  Laos. 71. 

§  2048.  Order  sabatituted  for  writ  ol  discharge ; 
service  and  eflfoct  thereoi — The  writ  of  discharge  is 
abolished.  A  final  order  to  discharge  a  prinoiier,  made 
as  prescribed  in  this  article,  may  be  served  in  like  man* 
ner  as  an  injunction  order,  and  wiien  so  served,  it  may 
be  enforced  in  the  same  manner  as  a  final  judgment  in 
a  civil  action,  except  where  special  provision  for  its 
enforcement  is  otherwise  made  in  this  act.  Where 
such  an  order  directs  a  discharge,  u|X>n  giving  bail,  the 
service  thereof  is  not  complete  until  service  of  the  cer- 
tificate, or  other  proof  prescribed  by  law,  showing  that 
bail  has  been  given,  as  required  thereby. 

New.    See  H  610  and  1241,  ante.    Matter  of  Bamett,  11  Ilun,  468. 

§  2049.  Enforcing  order  for  discharge;  penalty, 
etc. —  Obedience  to  a  final  order  todidchargea  prisoner, 
made  as  prescribed  in  this  article,  may  be  enforced  by 
the  court  which,  or  the  judge  who,  made  the  same,  by 
attachment,  as  for  a  neglect  to  make  a  return  to  a  writ 
of  habeas  corpus,  and  with  like  efiect.  A  person  guiltT 
of  such  disol>edience  forfeits,  to  the  prisoner  aggrieved, 
one  thousand  two  hundred  and  fifty  dollars,  in  addi* 
tiou  to  the  damages  which  the  latter  sustains. 

Section  57,  B.  S.,  amended;  alM,  see  } 2030,  ante,  and  1 2Uftl,  po^it. 

^  2050.  When  prisoner  discharged  not  to  be  re-im- 
pruoned ;  when  he  may  be.  —  A  prisoner,  who  has 
been  discharged  by  a  final  order,  made  upon  a  writ  of 
habeas  corpus  or  certiorari,  issued  as  prescribed  in  this 
article,  shall  not  be  again  imprisoned,  restrained,  or 
kept  in  custody,  for  the  same  cause.  But  it  is  not 
deemed  to  be  the  same  cause,  in  either  of  the  following 
cases : 

1.  Where  he  has  been  discharged  from  a  commitment 
on  a  criminal  charge  ;  and  is  afterwards  committed  for 
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the  same  offence,  by  the  lawful  order  or  other  mandate 
of  the  court,  wherein  he  was  bound  by  recognizance  to 
appear,  or  in  which  he  baa  been  indicted  or  convicted 
for  the  same  offence. 

2.  Where  he  has  been  discharged,  in  a  criminal 
eaaee,  for  defect  of  proof,  or  for  a  material  defect  in  the 
eommitment ;  and  is  afterwards  arrested  on  sufficient 
proof,  and  committed  by  a  lawful  mandate  for  the  same 
offence. 

3.  Where  ho  has  been  discharged,  in  a  civil  action  or 
special  proceeding,  for  an  illegality  in  the  judgment, 
final  order,  or  other  mandate,  as  prescribed  in  this  arti- 
cle ;  and  is  afterwards  imprisoned,  by  virtue  of  a  law- 
ful judgment,  final  order,  or  other  mandate,  for  the 
same  cause  of  action. 

4.  Where  he  has  been  discharged,  in  a  civil  action  or 
special  proceeding,  from  imprisonment  by  virtue  of  an 
order  of  arrest ;  and  is  afterwards  taken  in  execution. 
or  other  final  process,  in  the  same  action  or  special  pro- 
ceeding, or  arrested  in  another  action  or  special  pro- 
ceeding, after  the  first  was  discontinued. 

Id.,  I  W.  Matter  of  Ilavwnnl,  1  Code  R.  4.'> ;  r.  c. .  1  Sandf.  701 ;  Matter 
of  Rutter,  7  Abb.  N.  S.  67 ;  People  r.  SpaUIiiiK,  10  PalRc,  284 ;  8.C.,  7  Hill, 
301 ;  Caso  of  Yates,  4  Johns.  317  ;  Yates  v.  LanslriK,  5  M.  282;  s.  c,  y  id. 
395;  Cable  t?.  Cooper,  lA  Id.  1.V2 ;  Snyder  r.  Van  Iiigt-n,  y  Hun,  .wy. 

§  2051.  Penalty  for  violating  the  last  section.—  If 
a  court,  or  judge,  or  any  other  person,  in  the  execution 
of  a  judgment,  order,  or  other  mandate,  or  otherwise, 
knowingly  violates,  causes  to  be  violated,  or  assists  in 
the  violation  of,  the  last  section,  he,  or  if  the  act  or 
omission  was  that  of  a  court,  each  member  of  the  court 
assenting  thereto,  forfeits,  to  the  prisoner  aggrieved, 
one  thousand  two  hundred  and  fifty  dollars.  He  is  also 
guilty  of  a  misdemeanor  ;  and,  upon  conviction  thereof, 
shall  be  punished  by  fine,  not  exceeding  one  thousand 
dollars,  or  by  imprisonment,  not  exceeding  six  months, 
op  by  both  in  the  discretion  of  the  court. 
Id.,  i 60  and  pari  of  {  64.  Ex  parte  Tllton,  16  llow.  Pr.  303. 

§2052.  Id. ;  for  concealing  prisoner,  etc,  to  avoid 
writ.  —  Any  one,  having  in  his  custody,  or  under  his 
power,  a  person  entitled  to  a  writ  of  habeas  corpus  or  a 
writ  of  certiorari,  as  prescribed  in  this  article,  or  a  per. 
■on  for  whose  relief  a  writ  of  habeas  corpus  or  a  writ  of 
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certiorari  h&s  been  duly  issued,  as  prescribed  in  this 
article,  who.  witli  intent  to  elude  tne  service  of  the 
writ,  or  to  avoid  the  e£fect  thereof,  transfers  the  pHs- 
oner  to  the  custody,  or  places  him  under  the  power  or 
control,  of  another,  or  conceals  him,  or  changes  the 
place  of  his  confinement,  is  guiltj  of  a  misdemeanor; 
and,  upon  conviction  thereof,  shall  be  punished  as 
flpeciiied  in  the  last  section, 

Id.,  12  61,  62  and  remainder  of  frt. 

§  2053.  Id. ;  for  aiding,  etc. —  A  person  who  know. 
ingly  assists  in  the  violation  of  the  last  section,  is 
guilty  of  a  misdemeanor  ;  and,  upon  conviction  thereof, 
shall  be  punished  as  specified  in  the  last  section  but 
one. 

Id.,  {63. 

§  2054.  Warrant  to  bring  up  prisoner  about  being 
removed.  —  Where  it  appears,  by  proof  satisfactory  to 
a  court  or  judge,  authorized  to  grant  either  writ,  ihat  a 
person  is  held  in  unlawful  confinement  or  custody,  and 
that  there  is  a  good  reason  to  believe,  that  he  will  be 
carried  out  of  the  State,  or  suffer  irreparable  injury, 
before  he  can  be  relieved  by  a  writ  of  habeas  corpus  or 
a  writ  of  certiorari ;  the  court  or  judge  must  issue  a 
warrant,  reciting  the  facts,  directed  to  a  particular 
eherift',  or  generally  to  any  Bheriff  or  constable,  or  to  a 
person  specially  designated  therein ;  and  commanding 
nim  to  take,  and  forthwith  to  bring  before  the  court  or 
judge,  the  prisoner,  to  be  dealt  with  according  to  law. 
If  the  warrant  is  issued  by  a  c*x>urt,  it  must  be  under 
the  seal  thereof*  if  by  a  judge,  it  must  be  under  his 
hand. 

Id.,  165. 

§  2056.  When  offender  to  be  arrested. —  "WHiere  the 
proof,  specified  in  the  last  section,  is  also  sufficient  to 
justify  an  arrest  of  the  person  having  the  prisoner  in 
nis  custody,  as  for  a  criminal  offence,  committed  in 
taking  or  detaining  him,  the  warrant  must  also  contain 
a  direction  to  arrest  that  person,  for  the  offence. 

Id..  I  £6. 

§  2066.  ZSzeontion  of  warrant)  proceedings  to  relieve 
priaoner. —  The  officer  or  other  person,  to  whom  the 
^varrant  is  directed  and  delivered,  must  execute  it  by 
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bringing  the  prisoner  therein  named,  and  also,  if  bo 
commanded  in  the  warrant,  the  person  who  detains 
him,  before  the  court  or  judge  issuing  it ;  and  there- 
upon the  person  detaining  the  prisoner  must  make  a 
return,  in  like  manner,  and  the  like  proceedings  must  be 
taken,  as  if  a  writ  of  habeas  corpus  liad  been  issued  in 
the  first  instance. 

Itl.,|67. 

§  2057.  Id.;  proceedings  to  punish  offender. —  If  the 

person,  having  the  prisoner  in  his  custody,  is  brought 
before  the  court  or  judge,  as  for  a  criminal  offence,  he 
is  entitled  to  be  examined,  and  must  be  committed, 
bailed,  or  discharged,  by  the  court  or  judge,  as  in  any 
criminal  case  of  the  same  nature. 
Id.,  2  68. 

g  2058.  When  appeal  may  bo  taken  in  cases  under 
this  article.  —  An  appeal  may  be  taken  from  an  order 
refusing  to  grant  a  writ  of  habeas  corpus,  or  a  writ  of 
certiorari,  as  prescribed  in  this  article,  or  from  a  final 
order,  made  upon  the  return  of  such  a  writ,  to  dis- 
charge or  remand  a  prisoner,  or  to  dismiss  the  proceed- 
ings. Where  a  final  order  is  made,  to  discharge  a  pris- 
oner, upon  his  giving  bail,  an  appeal  therefrom  may 
be  taken,  before  bail  is  given ;  but  where  the  appeal  is 
taken  by  the  people,  the  discharge  of  the  prisoner  upon 
bail  shall  not  be  stayed  thereby.  An  appeal  does  not 
lie,  from  an  order  of  the  court  or  judge,  before  which 
or  whom  the  writ  is  made  returnable,  except  as  pre- 
scribed in  this  section. 

8ubstitiite<l  for  14.,  869.  Hustcd'R  Casp,  17  Abb.  Pr.  328, note;  People «. 
Mayer.  16  Barb.  362 :  Ix'ary'B  Case,  6  Abb.  N.  C.  43 ;  12  l.V»6  and  1357, ante ; 
U.  S.  r.  WvnKaU,AIIill,i6;  People  r.  Kling,6Barb.  366;  People  v  Hum- 
phre.vH.  2441U.  521;  People  v.  Kelly,  36  id.  444;  s.  c.,13  Abb.  40d;  People 
V.  Hicks,  15  Barb.  153. 

I  2059.  Id. ;  by  people.  —  An  appeal  from  a  final 
order,  discharging  a  prisoner  committed  upon  a  crim- 
inal accusation,  or  from  the  affirmance  of  such  an 
order,  may  be  taken,  in  the  name  of  the  people,  by  the 
attorney. general  or  the  district^attoruey. 
Sabittituted  for  Id.,  83  70  and  71 ;  82  135G-1361,  ante ;  {  2121,  posL 

§  2060.  Prisoner  who  appeals  may  be  admitted  to 
bail — Where  a  prisoner,  who  stands  charged,  upon  a 
criminal  accusation,  with  a  bailable  offence,  has   per* 
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fected,  or  intends  to  take,  an  appeal  from  a  final  order 
disinissing  the  proceedings,  remanding  him,  or  other- 
wise refusing  to  discharge  him,  made  as  prescribed  in 
this  article,  tlie  court  or  jadge,  upon  his  application, 
eitlier  before  or  after  tlie  final  order,  muRt,  upon  snch 
notice  to  tlie  district-attorney  as  the  court  or  judge 
thinks  proper,  make  an  order,  fixing  the  sum  in  which 
the  applicant  shall  be  admitted  to  bail,  pending  the  ap- 
peal ;  and  thereupon,  when  his  appeal  is  perfected,  he 
musit  be  admitted  to  bail  accordingly. 

L.  1873,  ch.  663.  part  of  81  (9  ISAm.  704). 

§  2061,  Id.;  reoognizance^  etc. — The  recognisance  for 
that  purpose  muBt  be  conditioned,  that  the  prisoner  will 
appear,  at  the  general  term  of  the  appellate  court  to  be 
held  at  a  time  and  place  designated  in  the  order,  and 
abide  by  and  perform  the  judgment  or  order  of  the  ap- 
pellate  court.  It  must  be  taken  and  approved  by  a 
justice  of  the  supreme  court,  or  by  the  court  or  jvidge 
from  whose  order  the  appeal  ia  taken,  or  by  the  county 
jud^e  of  the  county  in  which  the  order  was  made,  or, 
in  tlie  city  of  New- York,  by  a  judge  of  the  court  of 
common  pleas  for  that  city  and  county.  In  all  other 
respects,  the  proceedings  are  the  same  as  prescribed  in 
this  article,  where  it  appears,  upon  the  return  of  a  writ 
of  certiorari,  that  the  prisoner  is  entitled  to  be  admitted 
to  bail. 

Id.,  part  of  11. 

g  2062.  Id. ;  on  appeal  to  court  of  appeals, — Where 

a  prisoner,  who  stands  charged  with  an  offence,  specified 
in  the  last  section,  has  perfected  an  appeal,  to  the  court 
of  appeals,  from  a  final  order  of  tlie  supreme  court,  or 
of  a  superior  city  court,  affirming  an  order  refusing  his 
discharge,  or  reversing  an  order  granting  his  discharge; 
the  court,  from  whoso  order  the  appeal  is  taken,  or  a 
ludge  thereof,  must,  upon  his  application,  admit  him  to 
bail,  as  prescribed  in  the  last  section  ;  except  that  the 
recognizance  must  be  conditioned  to  appear,  at  a  gene- 
ral  term  of  the  court  from  which  the  appeal  is  taken,  to 
abide  by  and  perform  its  judgment  or  order,  made  after 
the  determination  of  the  appeal. 

Part  of  same  section,  amonded. 
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8  2063.  Custody  of  prisoner  until  he  gives  bail.— 
Where  the  sura,  in  which  a  prisoner  shall  be  admitted 
to  bail,  has  been  fixed,  as  prescribed  in  either  of  the  last 
two  sections,  Le  mast  remain  in  the  custody  of  the 
eberiff  of  the  county  in  which  he  then  is,  until  he  is  ad- 
mitted to  bail,  as  therein  prescribed ;  or,  if  he  does  not 
^ve  the  requisite  bail,  until  tlietime  to  appeal  has  ex- 
pired or  the  appeal  is  disposed  of,  and  the  further 
direction  of  the  court,  made  thereupon. 

Remainder  of  same  statute,  amended. 

§  2064.  When  recognizance  to  be  valid  for  an  adjourn- 
ment, etc — Where  no  order  or  other  direction  of  the 
court,  relating  to  the  disposition  of  the  prisoner,  is  made 
at  the  term  specified  in  a  recognizance,  given  as  pre- 
acribed  in  section  2061  or  section  2062  of  this  act,  the 
matter  is  deemed  adjourned,  without  an  order  to  that 
effect,  to  the  next  general  term  of  the  same  court ;  or, 
in  the  supreme  court,  to  the  next  general  term  thereof 
to  be  held  in  the  same  department ;  and  thereafter  to 
each  successive  general  term,  until  such  an  order  or 
direction  is  made.  The  prisoner  is  bound  to  attend  at 
each  successive  general  term ;  and  the  recognizance  is 
valid  for  his  attendance  accordingly,  without  any  notice 
or  other  formal  proceedings. 

New. 

§  2065.  Penalty  for  refusing  copy  of  process,  etCi — 

An  officer  or  other  person,  who  detains  any  one  by  virtue 
of  a  mandate,  or  other  written  authority,  must  upon 
reasonable  demand,  and  tender  of  his  fees,  deliver  a 
oopjr  thereof  to  any  person  who  applies  therefor,  for 
the  purpose  of  procuring  a  writ  of  habeas  corpus  or  a 
writ  of  certiorari,  in  behalf  of  the  prisoner.  If  he 
knowingly  refuses  so  to  do,  he  forfeits  two  hundred 
dollars  to  the  prisoner. 
Section  72,  B.  S.,  amended. 

g  2066.  Application  of  this  article  to  other  writs  of 
faabeaji  corpos. —  Except  as  otherwise  expressly  pre- 
scribed by  statute,  the  provisions  of  this  article  apply 
to  and  regulate  the  proceedings  upon  every  common 
law  or  Btatatory  writ  of  habeas  corpus,  as  far  as  they 
mre  applicable  ;  and  the  authority  of  a  court  or  a  judge, 
to  grant  anch  a  writ,  or  to  proceed  thereupon,  by  stat- 

Digitized  by  VjOOQIC 


g^  2067-2068.  MANDAMUS.  90G 

ute  or  the  common  law,  must  be  exercised  in  conformity 
to  Ihifl  article,  in  any  case  therein  provided  for. 
Id. ,  M  73  and  86.    People  ex  rel.  Rboades  v.  HamphroT*,  24  Barb.  831  ( 

People  r.  Liacomb,  60  N.  Y.  659. 


ARTICLE  FOURTH. 

THB  WRIT  OP  MANDAKUS. 

8x0.  2067.  Kinds  of  writ;  how  alternative  writ  granted. 

2nfi«.  When  writ  grantetl  at  special  terra. 

2(W9.  III.:  at  Kcneral  term  of  supreme  court. 

2070.  When  p<>romptor5-  mandainun  to  Issue  In  first  instanoa. 

2i)71.  Alternative  writ :  how  served. 

2072.  Writ;  how  returnable. 

2rr73.  Return  or  tleniurrer  to  first  writ. 

2074.  Return  ;  how  made. 

2075.  Motion  to  set  asMc  writ. 

2fJ76.  Contentsof  alternative  writ;  demnrrer thereto. 

2077.  Form  and  contents  of  return. 

2i)7H.  l<^irther  return  cannot  be  compelled ;  demurrer  to  retoiB, 

2f»79.  l88ueof  fact :  when  li  arises. 

2(H).  A  pplication  of  certain  provisions  of  chapter  sixth. 

2tiHi.  Service  of  notice  of  tlhng  return  and  demurrer. 

2rK2.  SubHoqnent  proceedinRD  the  same  as  in  an  action* 

aM.  liMueoffact;  how  triable. 

a)>>4.  Id.;  where  triable. 

2085.  Issu(>  of  law  upon  general  term  mandamns;  how  and  when 

triable. 
20^.  Costa. 
2rW.  Appeals. 

2o*«.  \V  hen  relator  to  recover  damages. 
2nH*i.  Stav  of  proceedings ;  eolargement  of  time. 
2090.  Fine  in  ceriain  cases. 

§  2067.  Kinds  of  writ  |  how  alternative  writ  granted 

— A  writ  of  mandamus  is  either  alternative  or  per- 
emptory. The  alternative  writ  may  he  granted  upon 
an  affidavit,  or  other  written  proof,  showing  a  proper 
case  therofor ;  and  either  with  or  without  previooB 
notice  of  the  application,  as  the  court  thiulis  proper. 

New.  People  r.  Supervi«ors  of  Schuyler,  2  Abb.  N.  8.  7a,  83;  Matter 
of  Oephartl,  1  Johns.  Ca*.  134 ;  Fish  r.  Weatherwa.x,  2  id.  2^^,  217,202; 
Peopj.?  r.  Hrown,  .W  N.  Y.  lf<0;  HalKht  r.  Turner,  2  Johna.  337  :  Pvopl« 
r.  SaKe,  2  How. »«) ;  Milliken  «.  Solve,  .^  Denio.  54 ;  People  v.  I>ikeniaiu7 
How.  lii;  Ex  parte  LaFarge,  6  Cow.  61;  People  ex  rel.  Lumler  «. 
Lewis,  28  How.  470. 

§  2068.  When  writ  granted  at  special  temu — Except 

where  special  provision  therefor  is  otherwise  made  la 
this  article,  a  writ  of  mandamus  can  be  granted  only  at 
a  special  term  of  the  court.  In  the  supreme  ooari,  the 
special  term  must  be  one  held  within  the  judicial  die* 
trict,  embracing  the  county,  wherein  an  iaeae  oi  laoi*. 
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joined  apon  an  alternative  writ  of  mandamus,  is  triable^ 
as  prescribed  in  this  article. 
N«w.    People  v.  Snpervisora  of  Greene,  12  Barb.  217, 219 ;  see  Rule  46. 

^  2069.  Id.  \  at  general  term  of  supreme  court. — A 
writ  of  mandamus  may  be  granted,  at  a  general  term  of 
tbe  supreme  court  only,  directed  generally  to  any  judge 
holding,  or  to  hold,  a  special  term  of  the  same  court,  or 
directed  to  one  or  more  judges  of  the  same  court  named 
therein,  in  any  case  where  such  a  writ  may  be  issued 
out  of  the  supreme  court,  directed  to  any  other  court,  or 
to  a  judge  thereof.  Such  a  writ  can  be  granted  only  at 
the  general  term  of  the  judicial  department,  embracing 
the  county,  wherein  the  action  is  triable,  or  the  special 
proceeding  is  brought,  in  the  course  of  which  the  mat- 
ter souglit  to  be  enforced  by  the  mandamus  originated, 
unless  that  general  term  is  not  in  session  ;  in  which 
ease,  it  may  be  granted  at  the  general  term  of  an 
adjoining  judicial  department. 

L.  1S7^  ch.  70.  part  of  }  1  (9  Eflm.  .17.')).  People  t».  Shorl  AT  of  RenRselaer» 
1  Co«le  K.  135;  see  People  r.  Supervisora  of  Schuyler.  2  Abb.  Pr.(N.  S.) 
98,  and  Peeple  v.  Orecii,  bA  N.  Y.  ^b. 

%  2070.  When  peremptory  mandamus  to  Issue  in 
first  instanoe* — A  peremptory  writ  of  mandamus  may 
be  issued,  in  the  first  instance,  where  tlie  applicant's 
right  to  tlie  mandamus  depend.s  only  upon  questions  of 
law,  and  notice  of  the  application  has  been  given  to  a 
judge  of  the  court,  or  to  tlie  corporation,  board,  or  other 
body,  officer,  or  other  person,  to  which  or  to  whom  it  is 
directed.  The  notice  must  be  served,  at  least  eight 
days  before  the  application  is  heard ;  unless  a  shorter 
time  is  prescribed  by  an  order  to  show  cause,  made, 
where  the  application  is  lo  the  special  term,  by  the 
court,  or  a  judge  thereof;  or  where  the  application  is 
to  the  general  term,  by  the  general  term,  or  a  general 
term  justice,  of  that  judicial  department.  In  such  a 
case,  the  application  must  be  founded  upon  affidavits, 
or  other  written  proofs,  a  copy  of  which  must  be  served 
with  the  notice,  or  order  to  show  cause.  Where  the 
court,  board,  or  other  body  to  be  served,  consists  of 
three  or  more  members,  the  notice  or  order  to  show 
caase,  and  the  papers  upon  which  the  application  is  to 
be  made,  may  be  served,  as  prescribed  in  the  next  sec- 
tion for  service  of  an  alternative  writ  of  mandamus. 

Digitized  by  VjOOQIC 


§§  2071-2072.  MANDAMUS.  208 

Except  as  prescribed  in  this  section,  or  bjr  f^pecial  pzo- 
vision  of  law,  a  peremptory  mandamus  cannot  be  issued^ 
until  an  alternative  mandamus  has  been  issued  and 
duly  served,  and  the  return  day  thereof  has  elapsed. 

New.  Sw  People  v.  Contracting  Board,  27  N.  Y.  379;  People  ■« 
Judges  of  UIsttT.  I  Johns.  64  ;  People  tj.  Supervisors  of  Dutchoss,  3  How. 
Pr.  ;*7y;  Ex  parte  HogerB,?  Cow.  526:  Ashley'*  Case,  4  Abb.  Pr.  .15; 
People  V.  >Supervi:»ord  of  Wei»tchc6tcr,  12  Barb.  446;  People  r.  Board  uc 
Assesisors,  52  How.  pr.  140. 

g  2071.  Alternative  writ)  how  served. — An  alter- 
native writ  of  mandamus  must  be  served,  by  »h(>win£^ 
tlie  original  writ,  and  delivering  a  copy  tliereof,  lo  the 
person  to  be  served.  Where  it  is  directed  to  a  court,  or 
lo  the  judge  or  judges  of  a  court,  it  must  be  served, 
either  in  term  time  or  in  vacation,  upon  the  jud^e  or 
judges  of  the  court  ;  except  that,  where  the  court  con- 
sists of  three  or  more  judges,  service  upon  a  majority  of 
them  is  sufficient.  Where  it  is  to  be  served  upon  a 
board  or  body,  other  than  a  corporation, service  must  be 
made  upon  a  majority  of  the  members  thereof,  unless 
the  board  or  body  was  created  by  law,  aud  has  a  chair- 
man or  other  presiding  officer,  appointed  pursunnt  to 
law;  in  which  case,  service  upon  him  is  sutiicient. 
Where  the  writ  is  to  be  served  upon  a  corporation, 
service  thereof  may  be  made  upon  any  officer,  upon 
whom  a  summons,  issued  out  of  the  supreme  court, 
may  be  served.  Wliere  one  or  more  of  the  persons, 
upon  wliom  to  make  service,  as  prescribed  in  tJiis  sec- 
tion, cannot,  after  due  diligence,  be  found,  the  exhibi- 
tion of  the  original  writ  may  be  dispensed  with,  aud 
service  may  be  made  ujmn  him  or  them,  as  prescribed 
by  law  for  the  service  of  a  summons,  issued  out  of  the 
supreme  court. 

New.  People  r.  "We-stchostcr  C.  P..4  0ow.  73:  s.  c,  iil.  4<^3;  Pc«>pl« 
V.  Ui.ster  JudRes.etc,  1  Johns.  M  •  People©,  Herkimer  G.  P  .7  Wend. 
536;  People  r.  Euacx  C  P.,  1  llow.  Pr.  114:  People  v.  C^ootrmcUng 
Boanl,  2i)  How.  Pr.  '2nft;  People  v.  ReodselaerC  P.,3IIow.  169;  People 
©.  FIsk,3  Pars,  Sap.  Ct.  461. 

g  2072.  Writ ;  how  returnable. — An  alternative  writ 
must  be  made  returnable  twenty  days  after  the  service 
thereof,  at  the  office  of  tlie  clerk  of  the  court,  or,  in  the 
supreme  court,  the  clerk  of  the  county,  designated 
therein,  in  which  an  issue  of  fact  joined  thereupon  is 
triable.  A  peremptory  writ  must  be  made  return, 
able  at  a  general  or  special  term,  designated  therein,  to 
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which  application  for  the  alternative  writ  might  have 

been  made. 

New.  People  «.  Sapenrlson  of  Greene,  12  Barb.  217 ;  People  v.  Com. 
of  Hifthwjyrs,  11  How.  Pr.  89;  People  v.  N.  Y.  C.  P..  13  Wend.  6», 
note,  Rule  46 ;  People  v.  Sheriff  of  Rensselaer,  1  Code  R.  ISi ;  Conimercfal 
B«nk  of  Albany  v.  Canal  Commissionen,  lu  Wend.  25, 31. 

§  2073.  Retom  or  demurrer  to  first  writ. — Whero 
the  first  writ  of  mandamus  has  been  duly  served,  a 
return  must  be  made  to  tbe  same,  as  therein  required, 
unless  it  is  an  alternative  writ,  and  a  demurrer  tliereto 
is  taken.  In  default  of  a  return,  tbe  person  or  persons, 
upon  whom  the  writ  was  served,  may  be  punished,  upon 
the  application  of  the  people,  or  of  tbe  relator,  for  a 
contempt  of  court. 

2R.  S.  586,8  54  (2  Edm.  (jas),  amended,}  2076.  People  v.  Harris, 6 
Abb.  Pr.  30;  People  v.  Westchester  O.  P.,  4  Cow.  73;  b.  c,  4  id.  403  ; 
People  V.  Baker,  35  Barb.  105. 

g  2074.  Retom  J  how  made. — Tlie  return  to  an  alter- 
native  writ  of  mandamus  must  be  annexed  to  a  copy  of 
the  writ ;  and  must  be  filed,  in  tbe  office  of  the  clerk, 
where  it  is  returnable,  witbin  tbe  time  specified  in  tbe 
writ.  The  return  to  a  peremptory  writ  of  mandamus 
must  ba  likewise  annexed  to  a  copy  thereof  ;  and  must, 
before  the  expiration  of  tlie  first  day  of  tbe  term  at 
which  it  is  returnable, be  eitber  delivered  in  open  court, 
or  filed  in  tbe  office  of  the  clerk  of  tbe  court,  or,  in  tbe 
snpreme  court,  tbe  clerk  of  tbe  county  wherein  the  term 
is  to  be  held. 

New.     See  ?3  2072  and  2073,  ante. 

§  2075.  Motion  to  set  aside  writ. — An  alternative 
wnt  of  mandamus  cannot  bo  quasbed  or  set  aside  upon 
motion,  for  any  matter  involving  the  merits.  A  motion 
to  set  aside  such  a  writ,  for  any  other  cause,  or  to  set 
aside  or  quash  a  peremptory  writ  of  mandamus,  or  to 
set  aside  the  service  of  either  writ,  must  be  made  at  a 
term,  whereat  the  writ  might  have  been  granted. 

New.  Commercial  Bank  r.  Canal  Commissioners.  10  Wend.  25;  Peo- 
ple V.  Supervlsow  of  Ulster,  32  Barb.  473,  478 ;  see  People  v.  Russell,  19 
Abb.  Pr.  136  ;   People  v.  Westchester  C.  P.,  4  Cow.  73;   People  v.  Col- 


lins, 19  Wend. 56, 67 ;  People  v.  Tracy,  1  How.  186 ;  Fish  v.  Weatherwax, 
2  Johns,   Cas.  215,217;  People  r.  Ransom,  2  N.  Y.  490,492;  People©. 


56, 67 ;  People  v.  Tracy,  1 

215,217;   People  r.  Ran^ . 

Sup.  Fulton  Co.,  14  Barb.  52 ;  see  People  v.  College  of  Ph]rsicians  and 
Burgeons,  7  How.  2W). 

§  d076.  Oontents  of    aitemative  writ;    demuirer 
thaz^tOf — ^The  statement,  contained  in  an  alternative 
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writ  of  mandamus,  of  the  facts  constituting  the  griev> 
ance,  to  redress  which  it  is  issued  :  the  joinder  therein 
of  two  or  more  such  grievances ;  and  the  command  of 
the  writ,  are  subject  to  the  provisions  of  chapter  sixth 
of  this  act,  respecting  the  statement,  in  a  complaint, of 
the  facts  constituting  a  cause  of  action  ;  the  joinder 
therein  of  two  or  more  causes  of  action  ;  and  the  de- 
mand of  j udgment  thereupon.  Tlie  person,  upon  whom 
the  writ  is  served,  instead  of  making  a  return  thereto, 
may  file  in  the  omce  where  the  writ  ia  returnable,  a 
demurrer  to  the  writ;  or  he  may  file  a  demurrer  to  a 
complete  statement  of  facts  contained  In  the  writ,  aa 
constituting  a  separate  grievance,  and  make  a  return  to 
the  remainder  of  the  writ.  A  demurrer  raaj  be  thus 
taken,  in  a  case  where  a  defendant  may  demur  to  a 
complaint,  or  to  a  cause  of  action  separately  stated  in  a 
complaint,  as  prescribed  in  chapter  sixth  of  this  act; 
and  it  must  be  in  like  form. 

New.  People  r.  Lewis,  28  How.  Pr.  470;  pom.  Bank  of  Albany  «. 
Canal  Conrn).  in  Wend.  25;  People  e.  Sap,  of  Westche«ter.  15  Barb.  607  ; 
People  r.  Columbia  C.  P.,  3  How.  Pr.  »):  People  v.  Mart  In.  62  Barb.  570; 
People  t.  Com.  Council  of  N.  Y.,  3  Kcyes,  81 ;  People  v.  Reoffiielaer  C.  P., 
3  How.  164  ;  People  t>.  OwenKhire,41  id.  IM  ;  People  v.  Bauaom,  3  K.  Y. 
490 ;  Fish  V.  Weatherwax,  2  Johns.  Cas.  215, 217. 

^  2077.  Form  and  contents  of  return. — The  provi- 
sions  of  chapter  sixth  of  tills  act,  relating  to  the  form 
and  contents  of  an  answer^  containing  denials  and  Alle- 
gations of  new  matter,  except  those  provisions  which 
relate  to  the  verification  of  an  answer,  and  to  a  counter- 
claim contained  therein,  apply  to  a  return  to  an  alter- 
native writ  of  mandamus,  snowing  cause  against  obcy- 
iUff  the  command  of  the  writ.  For  the  purpose  of  the 
application,  each  complete  statement  of  facts,  assigning 
a  cause  why  the  command  of  the  writ  ought  not  to  be 
obeyed,  is  regarded  as  a  sitparate  defence,  and  mast  be 
separately  stated,  and  numbered. 

New.  Sec  ))  4n8,  499,  sno,  and  807,  ante.  Vall  nda.  People,  1  Wend.  38; 
people  D.  Supervisors  of  Ulster,  32  Barb.  473;  People  p.  Baker,  35  Id.  105; 
8.  c,  14  Abb.  19:  Com.  Bank  of  Albany  v.  Canni  Com'rs.  10  Wend.  »; 
People  r.  Supervisors  of  Fulton.  U  Barb.  52, 54:  People  v.  Snpen'uors  of 
Ulster.  32  id.  473:  People  t*.  Ran.tom,  2  X.  T.  490-  People  «.  Com.  Hiffh« 
ways  of  Ft.  Edward,  U  How.  80;  Matter  of  Will  lam  »burgh,  I  Barb.  34  ; 
People  r.  Supervisors  of  N.  Y.,  18  How.  152;  a.  c.  10  Abb.  223,  and  31 
How.  288;  People  r.  Supervisors  of  Richmond,  29  N.  Y.  lit;  Peopla  ». 
Schuyler,  51  How.  Pr.  461. 

2078.  Further  r«tiim  cannot  be  ooayiled ;  deannr- 
rer  to  return. — A  pemon,  who  has  made  a  retam  to  an 
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alteraative  maDdamus,  cannot  be  compelled  to  make  a 

farther  retam.     The  people,  or  the  relator,  maj  demar 

to  the  return,  or  to  anj  complete  statement  of  facts, 

therein  separately  assigned  as  a  cause  for  disobeying 

the  command  of  the  writ,  on  the  ground  that  the  same 

is  insufficient  in  law,  upon  the  face  thereof. 

New.  See  People  t.  New  York, 9  Wend.  429  ;  People  v,  Owenshiro,  41 
Bow.  Pr.  164 ;  eee,  also.  3  R.  S.  586,  {  55  (2  Edm.  608),  i  494,  ante  ;  Peo- 
ple V.  Judces of  Coluiutria  C.  P.,  3  How.  30;  People  v.  Martin,  62  Barb. 
&70. 576;  People  v.  Supervisors  of  Westchester,  J3  N.  T.  173 ;  People  v. 
8oanl  of  Apportionment,  3  Hun,  11. 

§  2079.  Issue  of  fact ;  when  it  arises. — An  issue  of 
fact  arises  upon  a  denial,  contained  in  the  return,  of  a 
material  allegation  of  the  writ,  or  upon  a  material  alle-* 

fation  of  new  matter,  contained  in  a  return ;  unless  a 
emurrer  thereto  is  taken.  Where  the  people  or  the 
relator  demur  to  a  complete  statement  of  facts,  sepa- 
rately assigned  as  cause  for  disobeying  the  command  of 
the  writ,  an  issue  of  fact  arises,  witn  respect  to  the 
remainder  of  the  return.  ^ 

Mew.  See  1 964.  ante.  People  v.  Board  of  Assessors,  7  Hun,  228 ;  Peo- 
ple V.  Com'TB  of  Ft.  Edwant,  11  How.  Pr.  89 ;  People  v.  VaJl,  1  Wend.  38 ; 
People  V.  Board  of  PoUce,  »  N.  Y.  316. 

§  2080.  Application  of  certain  provisions  of  chapter 
Bizth. — Oral  pleadings  upon  a  writ  of  mandamus  are 
abolished,  and  no  pleadings  are  allowed,  except  as  pre- 
scribed in  the  foregoing  sections  of  this  article.  The 
provisions  of  title  second  of  chapter  sixth  of  this  act 
apply  to  the  writ  and  the  return  ;  except  that  it  is  not 
necessary  to  serve  a  copy  of  either,  upon  the  attoniey 
for  the  adverse  party,  or  to  verify  either,  and  that 
neither  can  be  amended,  without  special  application  to 
the  court,  or  stricken  out  as  sham. 

New.  People  r.  Com.  of  Hkhways,  6  Wend.  559;  People  v.  Beebe.l 
Barb.  379;  see  M  918-546,  ante ;  People  r.  Ransom,  2  N.  Y.  496. 

§  2081.  Service  of  notice  of  filing  return,  and  de- 
mnrrer. — Where  a  return  to  an  alternative  writ  of 
mandamus  has  been  filed,  the  attorney  for  the  defend- 
ant making*  it  must  serve,  upon  the  attorney  for  the 
people  or  the  relator,  a  notice  of  the  filing  thereof. 
Where  the  people  or  the  relator  demur  to  the  return,  or 
to  a  part  thereof,  a  copy  of  the  demurrer  most  be  served 
upon  the  attorney  for  the  defendant,  within  twenty  days 
after  the  service  of  such  a  notice.     Where  the  defend- 
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ant  demurs  to  the  writ,  or  to  a  part  thereof,  aoopj  of 
the  demarrer  must  be  served  upon  tlie  attoraej  for  the 
people  or  the  relator,  within  the  time  prescribed  by.  law 
for  filing  it. 

Rule  46. 

§  2082.  Subsequent  proceedings  the  same  as  in  an 
action.— Except  as  otherwise  expredsly  prescribed  in 
this  act,  the  proceedings  after  issue  is  joined,  upon  the 
facts  or  upon  the  law,  are,  in  all  respects,  the  same  as 
in  action ;  and  in  each  provision  of  this  act,  relating  to 
.the   proceedings  in  an   action,  apply  thereto.     For  the 

Surpose  of  the  application,  the  writ,  the  return,  and  the 
emurrer  are  deemed  to  be  pleadings  in  an  action  ;  and 
the  final  order  is  deemed  to  be  a  final  judgment,  and 
may  be  entered  and  docketed,  and  enforced,  with 
respect  to  such  parts  thereof  as  are  not  enforced  by  a 
peremptory  mandamus,  as  a  final  judgment  in  an  action. 
But  before  the  final  order  can  be  docaeted,or  an  execu- 
tion issued  thereupon,  an  enrollment  must  be  filed 
thereupon,  as  a  judgment-roll  in  an  action.  For  that 
purpose,  the  cleric  must  attach  togetlior  and  file  in  his 
office,  a  certified  copy  of  the  final  order ;  the  writ  and 
the  return,  or  copies  thereof ;  together  with  the  aame 
papers,  which  are  required  by  law  to  be  incorporated 
into  a  judgment-roll  in  an  action.  Wliere  the  final 
order  is  in  favor  of  the  people  or  the  relator.  It  most 
award  a  peremptory  mandamus,  to  be  forthwith  issued. 

2  R.  S,  ftfifi.  I M.  and  part  of  }  57  (2  Edm.  M8\  Codft  Proc.  471 .  People  r. 
BonnI  of  Apportionment  etc.,  3  Hun.  11;  •«.  o.,  5N.  Y.  Sup.  Ct.  (T.  k 
C.)W2;  People  V.  Sup<*rvi»or8,  etc.,  36  N.  Y.  249:  People  r.  Bachellor, 
63  N.  Y.  128 ;  People  r.  E>sox  Supervisors,  70  id .  228 ;  People  v.  R.  A  S. 
L.  R.  R.  Co. .  76  id.  294  ;  People  v.  Lewis,  28  How.  IW;  8.  c,  2S  Id.  170. 
and  3  Abb.  Ct.  App.  537;  People  v.  Com.  ofHtghways,  7  Wend.  474. 

§  2083.  Issue  of  fact;  how  triab]A.-*-An  iasne  of 
fact,  joined  upon  an  alternative  writ  of  mandamac, 
must  be  tried  by  a  jury,  as  if  it  was  an  issue  joined  in 
an  action  specified  in  section  968  of  this  act ;  unless  a 
jury  trial  is  waived,  or  a  reference  is  directed  by  eon- 
sent  of  parties.  Where  the  writ  was  issued  upon  the 
relation  of  a  private  person,  the  relator  or  the  defend- 
ant is  entitled  to  a  verdict,  report  or  decision,  where  h«i 
would  be  entitled  thereto,  if  the  issue  was  joined  in  an 
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action,  broaght  by  the  relator  agaiast  tho  defendant,  to 
reeorer  damages  for  making  a  false  return. 

New.  People  v.  Green.  3  Ilun,  2ft8 :  s.  c,  5  N.  Y.  Sup.  Ct.  (T.  &  C.) 
4S76 ;  People  v.  D.  k  C.K.K.Co..  56N.Y.  153;  see.  also,  i  55  K.  S. ;  People 
«.  Rlchiuond  Supervisors,  28  N.  Y.  112;  People  v.  C^mrn  of  Highways  of 
Hudson,?  Weml.  474;  People  v.  Finger,  14  Barb.  341,  348. 

§  2084.  Id.  I  where  triable. — An  Isbuo  of  fact,  joined 
upon  an  alternative  writ  of  mandamus,  granted  at  a 
special  term  of  the  supreme  court,  is  triable  in  the 
county,  wherein  it  is  alleged  in  the  writ,  that  the  mate- 
rial facts  took  place,  unless  the  court  directs  it  to  be 
tried  elsewhere.  An  issue  of  fact,  joined  upon  an  alter- 
native writ  of  mandamus,  granted  at  a  general  term,  is 
triable  in  the  county,  which  determines  the  judicial 
department  wherein  the  application  for  the  writ  must 
be  made  ;  unless  the  general  term  directs  it  to  be  tried 
in  another  county  of  the  same  judicial  department. 
Wliere  the  writ  was  granted  at  the  general  term,  the 
general  term  may  detail  a  general  term  justice,  of  the 
aame  or  another  judicial  department,  to  preside  at  the 
trial.  Upon  the  triial  of  an  issue  of  fact,  joined  upon  an 
alternative  writ  of  mandamus,  the  verdict,  report  or 
-decision  must  be  returned  to,  and  the  final  order  there- 
upon must  be  mado  by,  the  general  or  the  special  term, 
as  the  case  requires. 

New  In  part.    See  2  56,  R.  S. 

§  2085,  Issue  of  law  upon  general  term  mandamus  j 
liow  and  whero  triable. — An  issue  of  law,  joined  upon 
an  alternative  writ  of  mandamus,  granted  at  the  gene- 
ral term,  must  be  tried,  and  the  fiual  order  thereupon 
must  be  made,  at  the  general  term. 
New. 

§  2086.  Ooits. — Where  an  alternative  writ  of  man. 
•damus  has  been  issued,  costs  may  be  awarded,  as  in  an 
action;  except  that,  upon  making  a  final  order,  the 
costs  are  in  the  discretion  of  the  court.  Where  a  per- 
emptory mandamus  is  granted,  without  a  previous 
alternative  mandamus,  costs,  not  exceeding  fifty  dollars 
and  disbursements,  may  ba  awarded  to  either  party  as 
upon  a  motion. 

L.  1833,  ch.  271,  }  f)  (4  Edm.  619) ;  L.  1854.  ch.  270,  }  3  (4  Bdm.  682). 
People  V.  Denrimore,  1  Barb.  .WT;  People  ex  re! .  Burroughs  v.  Brinker- 
"hbtC.  en  N.  Y.  291 :  People  v.  Martin,  62  Barb.  670, 677 ;  People  v.  Harris, 
«  Abb.  Pr.  31) ;  People  v.  Onondaea  Common  Pleas.  10  Wead.  506;  Anony- 
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mons,  19  Wend.  157;  People  «.  N.  Y.  C.  P..  U  Wend.  9S4;  People  v. 
Albright,  23  ilow.  Pr.  306;  8.  o.,  U  Abb.  305;  People  v.  Schoonmelrer, 
19  Barb.  657 ;   People  r.  Lewte,  28  How.  159. 

g  2087.  Appeals.— An  appeal  from  an  order  granting* 
a  peremptory  writ  of  mandamus,  where  an  alternaUve 
writ  of  mandamus  was  not  previous! v  issued,  must  be 
taken  as  from  a  final  order  made  in  a  special  proceed- 
ing. An  appeal  from  a  final  order  made  upon  an  alter- 
native  mandamus,  must  be  taken,  as  an  appeal  from  & 
judgment;  and  each  provision  of  law,  relating  to  aa 
appeal  from  a  judgment,  either  to  the  general  term  or 
to  the  court  of  appeals,  is  applicable  thereto.  But 
where  an  appeal  is  taken,  as  prescribed  in  this  section,, 
from  an  order  of  the  general  term,  granting  a  per- 
emptory mandamus,  mi^o  upon  an  original  appIicatioKi, 
or  from  a  final  order,  made  upon  un  alternative  man- 
damus, granted  at  the  general  term,  the  execution  of 
the  order  appealed  from  shall  not  be  stayed,  except  bv" 
the  order  of  the  same  general  term,  made  upon  such. 
terms,  as  to  security  or  otherwise,  as  j^ustice  requires. 

L.  la^Q,  ch.  174, 1  3  (4  Edm.  6S3) ;  L.  1854,  ch.  Z70. 1  1  U  £dm.  6«2). 
People  r.  Schoon maker,  19  Barb.  857  ;  People  v.  Ohnrch,  2f»  N.  Y.  529;  t, 
1873,  ch.  70.  {  3 ;  In  re  Dedcriek,  77  N.  Y.  696;  People  r.  Clyde,  «9  N.  Y. 
603;  People  v.  Albright,  14  Abb.  305;  s.  C,  23  How.  306;  People  v.  Stur^ 
tevant,  9  Id.  3M;  People  v.  Lewis,  28  id.  159,  470;  People  r.  Supervis- 
ors of  N.  Y.,  20  Barb.  81 ;  Colonial  L.  Ass.  Co.  v.Supervlaora  of  N.  Y.,  IS. 
How.  305,309;  People  v.  Supervisors  of  KichmoDd/^  N.  Y.112. 

§  2088.  When  relator  to  recover  damages, — Whero 

a  return  has  been  made  to  an  alternative  writ  of  man- 
damus, issued  upon  the  relation  of  a  private  person,  the 
court,  upon  making  a  final  order  for  a  peremptory  man- 
damus, must  also,  if  the  relator  so  elects,  award  to  the 
relator,  against  the  defendant  who  made  the  return,  the 
same  damages,  if  any,  which  the  relator  might  recover, 
in  an  action  against  that  defendant,  for  a  false  return. 
The  relator  may  require  his  damages  to  be  asseraed  upon 
the  trial  of  an  issue  of  fact,  if  the  yerdict,  report,  or 
decision  is  In  his  favor.  Where  he  is  entitled  to  a  final 
order,  for  any  other  cause,  he  may  require  them  to  be 
assessed  as  in  an  action.  Such  an  assessment  of  dam> 
ages  bars  an  action  for  a  false  return. 
2  R.  S.  087,  H  57  and  58  (2  Edm.  606).  amended.    People  r.  Blchmond, 

§2089.  Stay  of  proceedings  |  enlargement  of  time* 
—The  proceedings  upon  a  writ  of  mandamus,  granted 
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at  a  epecial  term,  may  be  stayed,  and  the  time  for  mak- 
ing a  return,  or  for  doing  any  otlier  act  thereupon,  aa 
prescribed  in  this  article,  may  be  enlarged,  as  in  an 
action,  by  an  order  made  by  a  judge  of  the  court,  but 
not  by  any  other  officer.  Where  the  writ  was  granted 
at  the  general  term,  an  order  staying  the  proceedings, 
or  enlarging  the  time  to  make  a  return,  can  be  made 
only  by  a  general  term  justice  of  the  same  department ; 
and  where  notice  has  been  given  of  an  application  for  a 
mandamus  at  a  general  term,  or  an  order  has  been  made 
to  show  cause,  at  a  general  term,  why  a  mandamus 
should  not  issue,  a  stay  of  proceedings  shall  not  be 
granted,  before  tlie  hearing,  by  any  court  or  judge. 

Id. ,  2  59,  amended ;  see  L.  of  1S73,  f  3. 

§  2090.  Fine  in  certain  cases. — Where  a  final  order 
awards  a  peremptory  mandamus,  directed  to  a  public 
officer,  board  or  other  body,  commanding  him  or  them 
to  perform  a  public  duty,  enjoined  upon  him  or  them 
by  special  provision  of  law,  if  it  appears  to  the  court, 
that  the  officer,  or  one  or  more  members  of  tlie  board  or 
body,  have,  without  just  excuse, refused  or  neglected  to 
perform  the  duty  so  enjoined,  the  court,  besides  award- 
ing to  the  relator  his  damages  and  costs,  as  prescribed 
in  this  article,  may, in  the  same  order,  impose  a  fine,  not 
exceeding  two  hundred  and  fifty  dollars,  upon  the  officer, 
or  upon  each  member  of  the  board,  who  has  so  refused 
or  neelected.  The  fine,  when  collected,  must  be  paid 
into  the  treasury  of  the  State ;  and  the  payment  thereof 
bars  any  action  for  a  penalty,  incurred  by  the  person  so 
fined,  by  reason  of  his  refusal  or  neglect  to  perform  the 
duty  so  enjoined. 

Id. ,  3  6U,  amended.    People  v.  R.  A  S.  L.  H.  R.  Co. ,  76  N.  Y.  294. 

ARTICLE  FIFTH. 

THE  WRIT  OF  PROHIBITION. 

Sm.  2091.  Kinds  of  writ ;  how  frrante<l. 

209B.  When  writ  granted  at  special  term. 

20^.  Id. ;  at  general  term  of  the  supreme  court. 

20iM.  Alternative  writ  must  issue  Ifrst;  its  contents. 

2099.  Id.;  wben  returnable;  how  served. 

2096.  Absolute  writ  Issues,  unless  retuni  made. 

2097.  Legal  ol^ectiooA,  how  taken ;  motion  to  quash  or  set  aside 

writ. 
2096.  Return  by  party ;  proceedings  wben  he  adopts  Judge's  rotam. 
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Sk.  2099.  Procecflings  alter  return ;  trial  by  Jut. 

21()C).  Final  order;  costs. 

21(H.  Appt'als. 

2102.  Slay  of  procecMUogs ;  enlargement  of  time. 

§  2091.  Kinds  of  writ ;  how  grantedL — A  writ  of 
prohibition  ia  either  alternative  or  absolute.  The  alter. 
native  writ  may  be  granted  upon  an  affidavit,  or  other 
written  proof,  showing  a  proper  case  therefor,  and 
either  with  or  without  previous  notice  of  the  applica. 
tiou,  as  the  court  thinks  proper. 

23.  8.  &R7.  f  r»l  (2  8dm.  609),  amended;  see  |  20«7,  ante.    Bx  parte 

Braudlachi,  2  ilill,.167;  People  r.  Court  of  C.  P.  of  N.  Y.,  43  Barb.  278; 
8.  o.,a<  How.  477,  and  18  Abb.  Pr.  438;  People  v.  Marine  C^urt  of  City 
N.  ¥..36  Barb.  .341:  Quinibo  Appo  r.  People,  20 N.  Y.  AM;  People  v. 
Talcottetal.,  10  N.  Y.  Weekly  Dig.  394. 

§  2092.  When  writ  granted  at  apeotal  term. — Except 

where  special  provision  therefor  is  otherwise  made  in 
this  article,  an  alternative  writ  of  prohibition  can  be 
granted  only  at  a  special  term  of  the  court.  In  the 
sapreme  court,  the  special  term  must  be  one  held  within 
the  judicial  district,  embracing  the  county,  wherein  the 
action  is  triable,  or  the  special  proceeding  is  brought,  in 
the  course  of  which  the  matter,  sought  to  be  prohibited 
by  the  writ,  originated. 

New.  See  { 2068.  ante.  Sec  Matter  of  Norton  v.  Dowling,  46  Hdw.  7 ; 
Bee  L.  1873,  ch.  70,1 1. 

g  2093.  Id. ;  at  general  term  of  the  sapreme  court. — 

An  alternative  writ  of  prohibition  may  be  granted  at  a 
general  term  of  the  supreme  court  only,  directed  gene- 
rally to  any  judge  holding,  or  to  hold,  a  special  term  of 
the  same  court,  or  directed  to  one  or  more  judges  of  the 
same  court,  named  therein,  in  any  ca? e  where  such  a 
writ  may  be  issued  out  of  the  supreme  court,  directed 
to  any  other  court,  or  to  a  judge  thereof.  Such  a  writ 
can  be  granted  only  at  the  general  terra  of  the  judicial 
department,  embracing  the  county,  wherein  the  action 
5s  triable,  or  the  special  proceeding  is  brought,  in  the 
course  of  which  the  matter,  sought  to  be  prohibited  by 
the  writ,  originated,  unless  that  general  term  is  not  in 
session  ;  in  which  case,  it  may  be  granted  at  the  gene- 
ral term  of  an  adjoining  judicial  department. 

L.  1873,  ch.  70, 1  1,  amended:  see  |  2069,  ante.'  People  «.  Sheriff*  of 
Reniwelaor,  I  Code  R.  13.*) ;  rco  People  r.  Supervisors  of  Bchnyler.  2  Abb. 
Pr.  (N.  S. )  7« ;  People  v.  Oreene.  68  N.  Y.  286. 
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§  2094.  Alternative  writ  must  issue  first ;  its  con- 
tents.— ^Except  as  otherwise  specially  prescribed  by  law, 
an  absolate  writ  of  prohibition  cannot  be  issued,  until 
jm  alternative  writ  has  been  issued  and  duly  served, 
and  the  return  day  thereof  has  elapsed.  The  alternative 
writ  must  be  directed  to  the  court  in  which,  or  to  the 
judge  before  whom,  and  also  to  the  party  in  whose 
favor,  the  proceedings  to  be  restrained  were  taken,  or 
are  about  to  be  taken.  It  must  command  the  court  or 
judge,  and  also  the  party,  to  desist  and  refrain  from  any 
farther  proceedings  in  the  action  or  special  proceeding, 
or  with  respect  to  the  particular  matter  or  thing  de- 
scribed therein,  as  the  case  may  be,  until  the  further 
direction  of  the  court  issuing  the  writ ;  and  also  to  show 
cause,  at  the  time  when,  and  the  place  where,  the  writ 
is  made  returnable,  why  they  should  not  he  absolutely 
restrained  from  any  further  proceedings  in  that  action, 
special  proceeding,  or  matter.  The  writ  need  not  con- 
tain any  statement  of  the  facts  or  legal  objections,  upon 
which  tlie  relator  founds  his  claim  to  relief. 

Id. , )  61,  in  part ;  Bee  k  2076,  ante,  and  cases  ciled  thereunder. 

^2095.  Id.;  When  returnable;  how  served.  —  The 
writ  must  be  made  returnable,  either  forthwith  or  at  a 
day  certain,  before  the  term  which  granted  it,  or  upon 
the  first  day  of  a  future  term,  therein  specified,  at  which 
application  for  the  writ  might  have  been  made.  Where 
it  is  granted  at  the  geueriu  term  of  a  judicial  depart- 
ment, adjoining  that  wherein  the  matter  originated,  it 
may,  in  tue  discretion  of  the  court,  be  made  returnable 
at  the  general  term  of  either  department.  The  writ 
must  be  served  upon  the  court  or  judge,  and  also  upon 
the  party,  as  prescribed  by  law  for  the  service  of  an 
alternative  writ  of  mandamus.  A  copy  of  the  papers, 
upon  which  it  was  granted,  must  be  delivered  with 
each  copy  of  the  writ. 

See  Id.,  {  61,  and  L.  1873,  ch.  70,  {S 1  and  part  of  H,  !  2(171,  ante,  and 
cited. 


§  2096.  Absolute  writ  issues,  unless  return  made. — 
Where  the  alternative  writ  has  been  duly  served  upon 
the  court  or  judge,  and  upon  the  party,  the  relator  is 
entitled  to  an  absolute  writ,  unless  a  return  is  made  by 
the  court  or  judge,  and  by  the  party,  according  to  the 
exigency  of  the  Sternative  writ,  or  within  such  further 
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time  as  may  be  granted  for  the  pafpooe.  The  retam 
must  be  annexed  to  a  copy  of  the  writ ;  and  it  moat  be 
either  delivered  in  open  court,  or  filed  in  the  office  of 
the  clerk  of  the  court  issuing  the  writ ;  or,  in  the 
Bupreme  court,  the  clerk  of  the  county  where  the  writ 
is  returnable.  Where  the  party  makes  a  return,  the 
court  or  judge  must  also  make  a  return.  In  default 
thereof,  the  judge,  or  the  members  of  the  court,  may  be 
punished,  upon  the  application  of  the  people  or  of  the 
relator,  for  a  contempt  of  the  court  issuing  the  writ. 
A  return  to  an  alternative  writ  of  prohibition  cannot  be 
compelled  in  any  other  case. 

New. 

§  2097.  Legal  ol:(]ectio]i8,  how  taken}  motion  to 
quash  or  set  aside  writ — An  alternative  writ  of  pro- 
hibition cannot  be  quashed  or  set  aside,  upon  motion, 
for  any  matter  involving  the  merits.  An  objection  to 
the  legal  sufficiency  of  the  papers,  upon  which  the  writ 
was  granted,  may  be  taken  in  the  return.  A  motion  to 
quash  an  absolute  writ  of  prohibition,  or  to  set  aside  an 
alternative  writ,  for  any  matter  not  involving  the 
merits,  must  be  made  at  a  term  where  the  writ  might 
have  been  granted. 

New.    S(>«  I  aiTiV,  anto,  and  canes  cited.    People  v.  RaaaeU,  19  Abb.      s 

S.  c.,2l»How.  176. 

§  2098.  Return  by   party;   proceedings  when  he 

adopts  Judge's  return.  —  A  return  to  an  alternative  writ, 

when  made  by  a  party,  must  be  verified  by  his  affidavit, 

as  required  for  the  verification  of  a  pleading  in  a  court 

of  record ;  unless  it  consists  only  of  objections  to  the 

legal  sufficiency  of  the  papers  upon  which  the  writ  was 

granted.      Where  the  party  unites  with  the  court  or 

judge  in  a  return,  or  annexes,  to  the  court's  or  the  judge's 

return,  an  instrument  in  writing,  subscribed  by  hini»  to 

the  effect  that  he  adopts  it,  and  relies  upon  the  matters 

therein  contained,  as  sufficient  cause  wny  the  court  or 

judge  should  not  be  restrained,  as  mentioned  in  the 

writ,  he  is  thenceforth  deemed  the  sole  defendant  in  the 

special  proceeding ;  except  tbat  where  a  final  order  is 

made,  awarding  an  absolute  writ  of  prohibition,  such  a 

writ  must  be  directed  to  the  party,  and  also  to  the  court 

or  the  judge. 

».%H^?  63k  R.  S. ,  amended ;  aee  S  2063,  ante,  and  caaes  died  In  referenoa 
to  trial  by  fury. 
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%  2099.  Prooeedlngs  after  return;  trial  by  Jury. — 
Pleadings  are  not  allowed  upon  a  writ  of  proMbitioD. 
Where  an  alternative  writ  has  been  issaed,  the  cause 
may  be  disposed  of  without  further  notice,  at  the  term 
at  whioh  the  writ  is  returnable.  If  it  is  not  then  dis- 
posed of,  it  may  be  brought  to  a  hearing,  upon  notice,  at 
a  subsequent  term.  In  the  supreme  court,  it  must  be 
heard  at  a  general  term  of  the  same  judicial  department, 
or  at  a  special  term  held  in  the  same  judicial  district,  as 
the  case  may  be.  The  relator  may  controvert,  by  affi- 
davit, any  allegation  of  new  matter  contained  in  the  re- 
turn. The  court  may  direct  the  trial  of  any  question 
of  fact  by  a  jury,  in  like  manner  and  with  like  effect. 
as  where  an  order  is  made  for  the  trial,  by  a  jury,  of 
issues  of  fact,  joined  in  an  action  triable  by  the  conrt. 
Where  such  a  direction  is  given,  the  proceedings  must 
be  the  same,  as  upon  the  trial  of  issues  so  join^  in  an 
action. 
Section  64,  R.  8.,  amended. 

^  2100.  Final  order ;  oosta.  —  Where  a  final  order  is 
made  in  favor  of  the  relator,  it  must  award  an  absolute 
writ  of  prohibition  ;  and  it  may  also  direct  that  all  pro- 
ceeding's, or  any  specified  proceeding,  theretofore  taken 
in  the  action,  special  proceeding,  or  matter,  as  to  which 
the  prohibition  absolute  issues,  be  vacated  and  annulled. 
The  writ  of  consultation  is  abolished.  Where  a  final 
order  is  made  against  the  relator,  it  must  authorize  the 
court  or  judge,  and  the  adverse  party,  to  proceed  in  the 
action,  special  proceeding,  or  matter,  as  if  the  alterna- 
tive writ  had  not  been  issued.  Costs,  not  exceeding 
fifty  dollars  and  disbursements,  may  be  awarded  to 
either  party,  as  upon  a  motion. 

Sections  63. 64,  and  65,  amended.  People  v.  K.  T.  General  Sessions,  3 
Barb.  114 ;  2  2086. 

g  2101.  Appeals.  —  A  final  order,  made  as  prescribed 
in  the  last  section,  can  be  reviewed  only  by  appeal. 
Where  the  order  was  made  by  the  general  term,  the 
execution  of  the  order  appealed  from  shall  not  be  stayed, 
except  by  an  order  of  the  same  general  term,  made 
upon  such  terms,  as  to  security,  or  otherwise,  as  justice 
requires. 

See  1. 1873,  cb.  70,  M  3  and  2087.  ante.  People  v.  Church,  20  N.  T^5» ; 
Mmbo  Apvo,  U.  081;  Code  of  Proc.  -171;  Thompson  tr.  Tracy,  60  K. 
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§2102.  Stay  of  prooeedingB  {  enlaxgement  of  time. 

—  Thie  proceedings  upoa  a  writ  of  prohibition,  gr&nted 
at  a  special  term,  may  be  stayed,  and  the  time  for  mak- 
ing a  return,  or  for  doing  any  other  act  thereupon,  as 
prescribed  in  this  article,  may  be  enlarged,  as  in  an 
action,  by  an  order  made  by  the  judge  of  the  court,  bat 
not  by  any  other  officer.  Where  the  writ  was  granted  at 
the  general  term,  an  order  staying  the  proceedings,  or 
enlarging  the  time  to  make  a  return,  can  be  made  only 
by  a  general  term  justice  of  the  judicial  department 
within  which  the  writ  is  returnable  ;  and  where  notice 
has  been  given  of  an  application  for  a  prohibition  at  a 
general  term,  or  an  order  has  been  made  to  show  cause 
at  a  general  term,  why  a  prohibition  should  not  iasae,  a 
stay  of  proceedings  shall  not  be  granted,  before  the 
hearing,  by  any  court  or  judge. 
Sec  8  20B9,  aot«,  and  act  of  1873.    See  Thompsoo  r.  Tracy,  flO  N.  T.  SL 

ARTICLE  SIXTH. 
THE  WBIT  OF  ASSEaSMENT  OF  DAMAGES 

Sec.  2103.  Writ  defined. 

21()4,  Application  therefor. 

2\(^.  when  made  by  attorney-general  or  districtrattoroejr 

2l(K.  Writ ;  to  whom  directed. 

2107.  ContenU  of  writ. 

21(VS.  Notice  of  execution. 

2109.  Jury ;  how  procured. 

2110.  Juror  to  be  sworo. 

2111.  Jury  to  make  Inquisition. 

2112.  Notice  of  application  to  court  thereopon. 

2113.  Court  may  ttet  ai<lUe  inquisition. 

2114.  Onler  on  cotinrming  inquisition. 

211A.  State  treasurer  to  pay  damages,  etc.,  to  goveraor. 

2116.  Governor  to  pay  damages  into  court. 

2117.  Investment  of  money  so  paid. 

2118.  How  obtained  by  claimant. 

2119.  Talcing  lands  by  United  Sutes. 

§  2103.  Writ  defined.  —  The  writ,  heretofore  known 
as  the  writ  of  ad  quod  damnum,  sliall  hereafter  be  styled 
the  writ  of  assensment  of  damages. 

New. 

§  2104.  Application  therefor.  —  Whenever  the  goT- 
ernor  of  the  State  is  authorized  by  law,  to  take  poeseft* 
sion  of  any  real  property  within  the  State,  for  the  use 
of  the  people  of  the  State,  and  he  cannot  agree  with  the 
owner  or  owners  thereof  for  its  porchase,  ne  may  caiuio 
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application  to  be  made  to  the  supreme  court,  at  a  special 
term  thereof,  for  a  writ  of  assessment  of  damages, 
-which  must  be  granted  accordingly. 

2  R.  S.  388,  1 66  (3  Bdm.  610). 

§  2106.  When  made  by  attorney-general  or  district- 
attorney.  —  The  attorney-general,  or  district-attorney  of 
the  county  in  which  the  real  property  is  situated,  mast, 
when  the  governor  so  directs,  make  the  application,  in 
the  name  of  the  governor  ;  and  must  conduct  the  subse- 
quent proceedings,  under  the  governor's  direction. 
New. 

§2106.  Writ;  to  whom  directed.  —  The  writ  must 
be  directed  to  the  sheriff  of  tlie  county  in  which  the  real 
property  to  be  taken  is  situated,  unless  the  court  directs 
the  damages  for  the  taking  to  be  assessed  by  a  jury  of 
another  county  ;  in  which  case  the  writ  must  be  issued 
to  the  sheriff  of  the  county,  from  which  the  jury  is  di- 
rected to  be  taken. 

Part  of  8  6G,  R.  S.,  amended ;  sec  H 1070  and  1071,  ante. 

§  2107.  Contents  of  writ.  —  The  writ  must  describe 
the  real  property  to  be  taken,  witli  the  like  certainty  as 
ia  required  in  a  complaint  in  an  action  of  ejectment.  It 
jnnst  command  the  sheriff,  to  whom  it  is  directed,  to  in- 
quire, by  the  oaths  of  twelve  men  of  his  county,  quali- 
fied to  act  as  trial  jurors  in  a  court  of  record,  whether 
the  owner  or  owners  of  the  real  property,  or  any  of  them, 
will  sustain  any  damages  by  the  taking  thereof,  for  the 
use  of  the  people  of  the  State  ;  and,  if  so,  the  amount 
thereof  ;  and  that  he  return  the  writ  to  the  supreme 
court,  without  delay,  with  the  finding  of  the  jury 
thereupon. 
Id.,J67. 

§2108.  Notioe  of  ezeoation.~The  sheriff,  imme- 
diately after  the  delivery  of  the  writ  to  him,  must  give 
notice  of  the  time  when,  and  the  place  where,  the  writ 
will  be  executed,  by  publishing  the  notice,  once  in  each 
week,  for  at  least  three  successive  weeks,  in  a  news- 
paper printed  in  his  county. 
Id.,  1 68.    New  Tortc  v.  Manhattan  Co. ,  1  Cal.  307. 

§2109.  Jury;   how  procured.  —  The  sheriff  must 
otify  twelve  men  of  his  county,  qualified  to  act  as  trial 
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jarora  in  a  court  of  record^  to  attend  at  tLe  time  and 
place,  and  for  the  purpose,  specified  in  the  notice.  Each 
juror  must  be  notified,  as  a  juror  is  notified  to  attend  a 
term  of  the  circuit  court.  Upon  his  failure  to  attend, 
when  duly  notified,  his  attendance  may  be  compelled 
by  attachment,  and  proceedings  may  be  taken  against 
him,  and  he  may  be  punished  thereupon,  by  the  su- 
preme court,  as  where  a  juror  duly  notified,  fails  to 
attend  at  a  circuit  court.  The  sheriff  may  require  the 
attendance  of  a  talesman,  in  place  of  a  juror  notified 
and  not  appearing  ;  or  he  may  adjourn  the  proceedings, 
for  the  purpose  of  punishing  the  defaulting  juror,  or 
compelling  his  attendance. 
Part  of  Id.,  8  eg,  amended. 

§  2110.  Juror  to  be  sworn.  —  When  a  jury  has  been 
procured,  the  sheriff'  must,  before  the  jurors  proceed  to 
the  inquiry  commanded  by  the  writ,  administer  to  each 
of  them  an  oath,  that  he  will  diligently  inquire  con- 
cerning the  matters  specified  in  the  writ,  and  will  give 
a  true  verdict,  according  to  the  best  of  his  judgment, 
without  favor  or  partiality. 

Bemainder  of  id.,  1 09. 

§  2111.  Jury  to  make  inquisition.  —  After  being 
sworn  as  prescribed  in  the  last  section,  the  jury  must 
view  all  the  real  property  described  In  the  writ,  and 
consider  the  value  thereof.  They  may,  in  the  discre- 
tion of  a  majority  of  them,  hear  such  testimony  as  may 
be  offered  by  any  person  appearing,  respecting  the  value. 
They  must  thereupon  assess  the  damages,  which  the 
owner  or  owners  of  the  real  property  will  sustain,  by 
being  deprived  thereof.  When  the  real  property  con- 
sists of  two  or  more  distinct  parcels,  owned,  or  claimed 
to  be  owned,  by  different  persons*  the  jury  must  assess 
separately  the  value  of  each  distinct  parcel,  if  the  writ 
requires  them  so  to  do,  or  if  a  majority  of  them  think 
proper  so  to  do.  If  they  cannot  agree,  after  a  reasona- 
ble time,  the  sheriff  may  discharge  them,  and  publish  a 
new  notice,  and  procure  a  new  jury.  When  the  jurors 
have  agreed,  they  must  make  an  inquisition,  stating  the 
sum  to  be  paid,  by  the  people  of  the  State,  for  taking 
each  distinct  parcel,  or  the  whole,  as  the  case  requires. 
The  inquisition  must  be  signed  by  each  juror,  and  by 
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the  Bheriff;  and  the  sheriff  mast  immediatelj  thereafter 

file  the  iBquisition  and  the  writ,  with  his  return  to  the 

^rrit,  in  the  of&ce  of  the  clerk  of  the  ooantj  in  which 

the  real  propertj  is  sitnated. 

Id., 1 70.    U.  8.  V.  Domplhi  btand,  1  Barb.  29;  see  Gilbert  r.  Goltmi- 
Wa  Turnpike  Co..  3  Johns.  Gu.  107. 

§  2112.  Notioe  of  application  to  court  thereapon. — 
Within  three  months  after  the  writ,  and  the  return 
thereto,  with  the  inquisition  thereupon,  have  been  filed, 
as  prescribed  in  the  last  section,  the  attorney. general,  or 
district-attorney,  having  charge  of  the  proceeding,  must 
cause  to  be  published,  a  notioe,  directed,  generally,  to 
all  the  owners  and  persons  interested  in  the  real  prop- 
erty ;  describing  the  property,  in  general  concise  terms; 
stating  when  and  where  the  writ,  return,  and  inquisi- 
tion were  filed;  and  requiring  the  persons  notified  to 
fihow  cause,  at  a  special  term  of  the  supreme  court,  to 
be  lield  at  a  time  and  at  a  place  specified  in  the  notice, 
why  the  inquisition  should  not  be  confirmed  ;  or,  if  the 
governor  so  directs,  why  the  inquisition  siiould  not  1>e 
set  aside.  The  notice  must  be  published,  at  least  once 
in  each  week,  for  three  successive  weeks,  in  a  newspa- 
per printed  in  the  county,  and  also  in  the  newspaper 
printed  at  All)any,  in  which  legal  notices  are  required 
to  be  published. 

New. 

§  2113.  Ooiurt  may  set  aside  inquisition.  At  the 
time  and  place  specified  in  the  notice,  the  court  must 
examine  into  the  inouisition.  and  hear  such  allee^tioas, 
and  aflldavits,  or  other  written  proofs,  as  may  be  pre- 
sented in  behalf  of  the  people,  or  any  owner,  or  person 
interested.  If  the  court  then,  or  at  the  time  and  place 
to  which  the  matter  is  adjourned,  determines  that  the 
inquisition  is,  in  any  respect,  excessive,  unjust  or  other- 
wise materially  defective,  it  may  set  aside  the  whole  or 
any  part  thereof  ;  and  may  direct  that  another  writ 
issue,  or  another  inquisition  be  taken,  to  supply  the 
defects. 

Section  Tl,  B.  8. ,  emended.  £z  parte  CommisSlonera  of  Central  Park, 
tt  Barb.  40  i  i.  a.  4  Lans.  467:  41  How.  Pr.  12. 

§  2I14i  Order  on  confirming  inquisition. — If  it  ap* 
pears  to  the  coart,  that  the  writ  has  been  duly  exe- 
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cated»  an  order  mast  be  made,  and  entered  in  the  office 
of  the  clerk  of  the  coanty,  in  which  the  real  property  to 
be  takeu  ia  situated,  declaring  that  the  people  of  the 
State,  upon  payinfi;  into  court  the  amount  of  the  dam- 
ages assessed  by  the  inquisition,  shall  be  entitled  to  mn 
absolute  estate  in  the  real  property  described  in  the 
writ,  aud  in  the  appurtenances  belonging  thereto. 

Id.,  fl  72,  amended ;  see  1 2116,  post.  See  SUUTord  v.  Albany,  7  Johns. 
Ml. 

§  2116.  State  treasurer  to  pay  damages,  etOi  to  gov* 
emor.  —  The  State  treasurer,  on  the  warrant  of  the 
comptroller,  must  pay  to  the  governor,  out  of  imy  money 
in  the  treasury,  appropriated  for  that  purpose,  sufficient 
money  to  pay  the  damages  assessed,  pursuant  to  the 
foregoing  provisions  of  tnis  article,  aud  the  costs  and  ex- 
penses of  the  proceedings. 

Id.,  1 73,  amended ;  1  R.  S.  170, 177, 1 1  (1  Edm.  170,  177) ;  aee  GonctHn- 
tion.  art.  7,  1 8. 

^  2116.  Governor  to  pay  damaffes  into  court  —  Im- 
mediately after  the  receipt  by  the  governor,  as  pre- 
scribed in  the  last  section,  of  sufficient  money  to  pay 
the  damages,  he  must  pay  it  into  court ;  and  thereupon 
the  absolute  title  to  the  real  property  so  to  be  taken, 
vests  in  the  people  of  the  State. 

See  {  72,  U.  8. 

g  2117.  Investment  of  money  so  paid.  —  If  an  appli- 
cation for  the  money  paid  into  court  is  not  made,  aa 
prescribed  in  the  next  section,  within  sixty  days  after 
the  payment  into  court,  the  general  term  of  the  supreme 
court  in  that  judicial  department,  may  provide,  by 
order,  for  the  investment,  under  the  direction  of  the 
court,  of  the  money,  and  of  the  interest  to  arise  there- 
from, in  permanent  securities,  for  the  benefit  of  the 
owners. 
Id.,  {74,  amended. 

§  2118.  How  obtained  by  claimant. — A  person  claim- 
ing to  have  been  an  owner  of,  or  interested  in,  the 
property,  when  it  was  so  taken,  may  present  to  the 
supremo  court,  at  a  general  term  thereof,  heM  in  the 
judicial  department  embracing  the  countv,  wherein  the 
property  is  situated,  a  petition,  praying  for  payment  to 
nim  of  the  whole  or  any  part  of  the  money  so  paid  into 
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ooart,  or  of  the  income  remaining  uninvested,  or  botli ; 
or  for  the  transfer  to  liim  of  tlie  wliole  or  any  part  of 
the  securities,  in  which  it  has  been  invested.  The 
court  must  thereupon  take  such  measures,  as  it  deems 
proper,  to  ascertain  the  rights  and  interests  of  the  peti- 
tioner, and  of  all  other  persons,  wlio  were  owners  of  or 
interested  in  the  property,  or  who  are  personal  repre- 
sentatives, or  heirs,  of  owners  or  persons  so  interested, 
and  to  caoBe*  notice  of  the  application  to  be  given  to 
those  persons ;  and  it  must  cause  the  money  to  be  paid, 
or  the  securities  to  be  transferred,  to  the  several  per- 
sons  entitled  thereto,  in  accordance  with  the  rights  and 
interests  thus  ascertained, 
la.,  1 76  an4  pArt  of  1 74,  amended  and  oonsolldat^d. 

§  2119.  Taking  by  TTnited  States.  ~When  the  legis- 
lature of  the  State  consents  to  the  taking  of  any  real 
property  within  the  State,  for  the  use  of  the  people  of 
the  United  States,  a  writ  of  assessment  of  damages  may 
be  issued;  and  the  proceedings  thereupon  must  be  in 
accordance  with  the  provisions  of  this  article ;  except 
that  the  application  for  the  writ  must  be  made,  and  the 
subsequent  proceedings  must  be  conducted,  by  the 
attorney  of  the  United  States,  for  the  district  embrac- 
ing' the  county  wherein  the  real  property  is  situated. 

Id..  i7A,  amended.   U.  S.  v.  Dampiin  iBlaod,  X  Bart.  31;  Flattmsh 
.,  Id.  286. 


Av. 


ARTICLE  SEVENTH. 


THK  WRTT    OF    CSRTIORARE,    TO    RBVIBW  THE  DBTBR. 
MIWATTON  OF  AN  INFERIOR  TRIBUNAL. 

8l0.  2120.  Cases  where  writ  may  issue. 

2121.  2122.  Cases  where  it  cannot  iMue. 

2123.  When  Issued  from  supreme  court  or  superior  dty  court. 

2121.  When  from  another  court. 

2126.  Limitation  of  time  for  review. 
2I2S.  Id.:  Incasoofdisnbility. 

2127.  Application  for  writ ;  where  and  how  made. 

2128.  When  notice  necessary:  service  thereof 

2129.  To  whom  writ  directed. 

2130.  Mode  of  service. 

2131.  Stay  of  proceedings. 

3132.  When  and  where  writ  retamable. 

2133.  Subsequent  proceedings  as  in  an  action. 

2134.  Return ;  when  and  how  made. 

213&.  Id.;  how  conp«lled :  fees  for  making. 
213$.  Id. ;  after  term  of  office  expired. 
2187.  when  third  person  may  be  brought  in. 

15  Digitized  by  Google 


§§  2120->2122.    CEUTIORARI  TO  BEVIEW.         226 

Bic.  2138.  Hearing  Upon  return. 
2139.  Id.;  upon  affidavits. 
2H0.  Questions  to  be  determined. 

2141.  Final  order  upon  the  bearioff. 

2142.  Restitution  may  be  awarded. 

2143.  Cost*. 

2144.  Entry  and  enrollment  of  final  order. 

2145.  Effect  thereof. 

2l4fl.  "  Body  or  officer  " ;  **  determination  '* ;  what  they  tndnde. 

2147.  Application  of  this  article  to  certain  special  cases, 

2148.  Id. ;  to  civil  cases  only. 

§  2120.  Oafles  where  writ  may  imae.  -^  The  writ  of 
certiorari  regulated  in  tliia  article,  except  the  writ 
specified  in  section  2124  of  this  act,  is  Issued  to  review 
the  determination  of  a  body  or  officer.  It  can  be  IsBOed 
in  one  of  tlie  following  cases  only : 

1.  Where  the  right  to  the  writ  is  expressly  oonfer- 
red,  or  the  issue  thereof  is  expressly  authorised,  by  a 
statute. 

2.  Where  the  writ  may  be  issued  at  common  law,  by 

a  court  of  genera]  jurisdiction,  and  the  right  to  the  writ, 

or  the  power  of  the  court  to  issue  it,  is  not  expressly 

taken  away  by  a  statute. 

Npw.  Easton  v.  Calendar,  11  Wend.  90;  Matter  of  Mt.  Morrta  Square, 
2  Hill,  14 ;  People  v.  Van  Alstyne.  32  Barb.  131 ;  People  t.  Board  of  HeaUh. 
33  id.  344 :  8.  c.  12  Abb.  Pr.  88;  People  v.  Sapervlsors  of  Livingston,  43 
Barb.  232 :  People  v.  Hadley.  14  Ilun,  183 ;  People t>.  Walter,  68  N.T.  -MS: 
People  V.  Vmi,  7  Alb.  L.  J.  220:  Matter  of  Nichols,  6  Abb.  N.  C.  474; 
Fitch  V.  Kirkland  Com'rs,  22  Wend.  132;  People  v.  Suflbllc  Jndges,S« 
Id.  249;  People  t'.  Supervisors  of  Queens,  1  Hill,  19.%:  People  r.  Board  of 
Health,  33 Barb. 344  ;  12  Abb.  Pr.  88;  People t?.  Overseen*. etc., «  B«rb.4<)7: 
Learv's  ciise,  6  Abb.  N.  C.  43;  People  v.  Nichols,  18  Hun,  330;  Peopl* 
V.  Villacre  of  Nelllston.  Id.  175;  People  v.  Mayor.  19  id.  441  ;  People  r. 
Mavor,'20id.  73:  People  v.  Covill,  W.  460 ;  2  R.  S.  599,  j  45(2  Edm.  MO: 
Graham  v.  People,  6  Lans.  149:  Kanou»e  t>.  Martin,  3  Sand.  S.  C.  U.  i«J; 
People  V.  Cancemi,  7  Abb.  Pr.  271;  »*?weet  r.  Overseers  of  Clinton,  3 
Johns.  23;  Peoples.  Betts,  65N.Y.  600;  Comstockf.  Porter, 5 Wend. 9S; 
Kellogg  V.  Church,  3  Denio,22S;  Saratoga  and  Washington  ft.  H.  Co.  r. 
McOov,  .5  How.  Pr.  37ft;  Brad  hurst  v.  First  Great  Southern  Turnpike- 
road  (^c,  16  .Tohns.  8;  Le  Roy  v.  New  York,  20  id.  4;W;  People  v.  Com- 
missioners of  Public  Charities,  9  Hun,  212 ;  People  v.  Nelllston,  18  id.l7&. 

§  2121.  Oases  where  it  cannot  Issue. — A  writ  of  cer- 
tiorari cannot  be  isBued,  to  review  a  determination, 
made,  after  this  article  takes  effect,  in  a  civil  action  or 
special  proceeding,  by  a  court  of  record,  or  a  judge  of 
a  court  of  record. 

New.    See  U  1356  and  1X)7,  also  1 2,  ante. 

§  2122.  The  same. — Except  as  otherwise  expressly 
prescribed  by  a  statute,  a  writ  of  certiorari  cannot 
De  issued,  in  either  of  the  following  cases  : 

1.  To  review  a  determination,  which  does  not  finally 
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determine  the  rights  of  the  parties,  with  respect  to  the 
matter  to  be  reyiewed. 

2.  Where  the  the  determination  can  be  adequately 
reviewed,  bjr  an  appeal  to  a  court,  or  to  some  other 
body  or  officer. 

3.  Where  the  body  or  officer,  making  the  determina. 
tion,  is  expressly  authorized,  by  statute,  to  rehear  the 
matter,  upon  the  relator's  application ;  unless  the 
determination  to  be  reviewed  was  made  upon  a  rehear. 
ing,  or  the  time  within  which  the  relator  can  procure  a 
reuearing  has  elapsed. 

New.  I^nd  v.  Noble,  ao  John*.  80;  Hatnea  v.  Backus,  4  Wend.  213  ; 
Devlia  t>.  Piatt,  11  Abb.  Pr.  398 ;  s.  c,  20  How.  Pr.  W :  People  v.  Super- 
Tisors  of  Livingston,  43  Barb.  232 ;  People  o.  Trustees  of  Palmvra,  3  Hun, 
M9 :  8.  c,  6  Sup.  Ct.  (T.  A  0.)  609 ;  Storm  v.  Odell,  2  Wen«l.  287  :  Easton 
V.  Calendar,  11  id.  90  ;  People  v.  Board  of  Pilots,  37  Barb.  126;  Saratoga 
and  WafihinRton  R.  R.  Co.  v.  McCoy.  A  How.  Pr.  378  :  People  v.  Haines, 
38.  C.  224 ;  Starr  v.  Rochester,  ft  Wend.  564;  Ex  parte  Hauainan,  2  Hill, 
415:  People  v.  Palmyra,  3  Hun,  ^9;  People  v.  Wallace,  2  Id.  1S2:  s.  0.,  4 
fi.G.  43*);  People  v.  Hlll.tt  Barb.  170;  People  ex  rel.  Onderdonk  v.  Su- 
pervisors of  Queens,  1  HlU,  195;  People  ex  rel.  Nichols  r.  Cooper,  9  N. 
Y.  Week.  Dig.  saST         "*       •        •'  »~  » 

§  2123.  When  issued  from  supreme  court  or  superior 
city  court. — A  writ  of  certiorari  can  be  issued  only  out 
of  the  supreme  court,  or  a  superior  citjr  court;  except- 
ing a  case  where  another  court  is  expres^sly  authorized 
by  statute  to  issue  it. 

New.  Lawton  v.  Comers  of  Highways,  2  Gal.  179, 182 ;  Bradhurst  «. 
First  Great  S.  W.  Turnpike  Road  Co.,  lA  Johns.  8, 13. 

g  212^  When  from  another  court — Any  court  of 
record,  exercising  jurisdiction  of  an  appellate  nature, 
may  issue  a  writ  of  certiorari,  requiring  the  body  or 
officer  whose  proceedings  are  under  review,  to  make  a 
return  to  the  court  issuing  the  writ,  at  a  time  and  place, 
fixed  by  the  court,  and  designated  in  the  writ,  for  the 
purpose  of  supplying  any  diminution,  variance  or  other 
defect,  in  the  record  or  other  papers,  before  the  court 
issuing  the  writ,  in  any  case  where  justice  requires 
tibat  the  defect  should  be  supplied,  and  adequate  relief 
cannot  be  obtained  by  means  of  an  order. 
2  R.  S.  699, 1 4A  (3  Sdm.  621)  ;  { 1215,  ante. 

§  2126.  limitation  of  time  for  review.— Subject  to 
the  provisions  of  the  next  section,  a  writ  of  certiorari 
to  review  a  determination  must  be  granted  and  served, 
within  four  calendar  months  after  tlie  determination  to 
he  reviewed  becomes  final  and  binding,  upon  the  rela. 
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tor,  or  the  pereon-whom  he  represents,  either  in  law  or 

in  fact. 

New.  IBInenclorf  t.  The  Mayor,  etc^  25  Wend.  «>3*  NosneU  v.  Comp- 
troller of  M.  Y.,  9  Week.  Dig.  KM ;  People  v.  Same,  2  Ui»,«H ;  I^le*. 
Walter.  4  N.  Y.  Sup.  Ct.  (T.  A  C.)  638 ;  People  v.  Perry,  16  Hnn.  if>U  mo 
People  V.  Philips,  67  N.  Y.  582 ;  People  v.  Board  of  Plre  Com' re,  77  Id. 
605:  see  ^  132ft,  1343, 1351  and  1359, ante;  Matter  of  TompUDfl  Sqaare,  17 
Abb.  324,  note;  People  v.  Hill,  53  N.  Y.  547;  see  People  ex  rel.  Curtis  v. 
City  of  Utica,  69  Barb.  9. 

§  2126.  IcL;  In  case  of  disability.— The  court,  at  a 
general  term  thereof,  may  grant  the  writ,  at  any  time 
within  twenty  months  after  the  expiration  of  the  time 
limited  in  the  last  section,  where  the  relator,  or  the 
person  whom  he  represents,  wts  at  the  time  when  the 
determination  to  be  reviewed  became  final  and  binding 
upon  him.  either 

1.  Within  the  age  of  twenty-one  years  ;  or 

2.  Insane;  or 

8.  Imprisoned  on  a  criminal  charge,  or  in  execution 
upon  conviction  of  a  criminal  offence,  for  a  term  less 
than  for  life. 

New.    Seel 2091, aatfl. 

§  2127.  Application   for    writ  $    where  and    how 

made. — An  application  for  the  writ  must  be  made  by, 

or  in  behalf  of,  a  person  afi^grieved  by  the  determination 

to  be  reviewed  ;  must  be  rounded  upon  an  affidavit,  or 

a  verified  petition,  which  may  be  accompanied  by  other 

written    proof ;  and  must  show  a  proper  case  for  the 

issuing  of  the  writ.    It  can  be  granted  only  at  a  general 

or  special  term  of  the  court ;  and  the  granting  or  re* 

f  usal  thereof  is  discretionary  with  the  court. 

~  New.  L.  M47,  ch.  280,  |17  (4  Bdm.  961).  Gardner*.  Com'rs  of  Warren, 
10  How.  Pr.  181 :  People  v.  McDonald,  2  Hun.  76:  People  v.  Cheritreexi 
N.  Y.  9ttp.  Ct.  (T.  &  Cf.)  2»9:  see  I  2147.  post;  People  v.  Andrews,  :a  N. 
Y.  445;  People  r.  Hill,  53  id.  547 ;  People  v.  Board  of  Flte  Corners,  n  Id. 
605;  Lawton  v.  Comers  of  Cambridge,  2  Cai.  179, 182;  Bradhuist  v.  llrtC 
Great  S.  W.  T.  Road  Co.,  16  Johns.  8,  13;  Starr «.  Trustees  of  Rochester, 
6  Wend.  564;  Caledonian  Co.  v.  Trustees  of  Hooslck  Falls,  7  Id.  MS;  Bank 
of  Auburn  «.  Knapp,  9  id.  433;  see  People  r.  Superriaora  of  Greene,  XI 
Barb.  217,  219;  People  «.  Cholwell,  6  Abb.  151. 

§  2128.  When  notice  necessary;  servloe  tlMreo£— 
Until  provision  is  made,  in  the  general  rales  of  prac- 
tioe»  for  requiring,  or  dispensing  wi^  notice  of  the 
application  for  the  writ,  the  court  to  which  the  appUc»* 
tion  for  the  writ  is  made,  may,  in  its  discretion,  require 
or  dispense  with  notice.  A  notice,  when  it  is  i 
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muBt  be  ser^red,  with  copies  of  the  papers  npon  which 
the  application  is  to  be  made,  upon  the  body  or  ofBeer, 
whose  detenniDation  is  to  be  reviewed,  or  npon  each 
other  person  as  the  court  directs,  as  prescribed  in  this 
article  for  the  serrice  of  a  writ  of  certiorari.  The  ser- 
Tice  mast  be  made,  at  least  eight  days  before  the  ap. 
plication,  unless  the  court,  by  an  order  to  show  cause, 
prescribes  a  shorter  time.  Where  notice  is  given,  the 
person  served  may  produce  affidavits  or  other  written 
proofs,  upon  the  merits,  in  oppoBition  to  the  applica- 
tion. 

New.  Matter  of  Woodbine  Street,  17  Abb.  Pr.  112 :  iee  People  v.  Perry, 
16  Hun.  461 :  People  v.  Supervisora  of  Queens,  1  Hill,  196 ;  People  r. 
Jndge  of  Commbla,  2  Id.  398;  see,  also.  Comers,  etc.,  Jadges  of  Oranfe, 
9  Wend.  i34;  People  v.  Ctty  of  Rochester,  21  Barb.  656;  Albany  W.  w. 
Co,  e.  Albao/  Biayors'  Court,  12  Wead.  2M ;  Ix  parte  Mayor  of  Albany. 

§  2129.  To  whom  wilt  directed.— The  writ  must  be 
directed  to  the  body  or  officer,  whose  determination  is 
to  be  renewed  ;  or  to  any  other  person  having  the  cus- 
todv  of  the  record  or  other  papers  to  be  certified ;  or  to 
both,  if  necessary.  Where  it  is  brought  to  review,  the 
determination  of  a  board  or  body,  other  than  a  court,  if 
an  action  would  lie  against  the  board  or  body,  in  its 
associate  or  official  name,  it  must  be  directed  to  the 
board  or  Ijody,  by  that  name ;  otherwise  it  must  be 
directed  to  the  members  thereof,  by  their  names. 

New.  People  v.  Hill,  7  Alb.  L.  J.  220 :  see  People  v.  Com'rs  of  East 
Hampton,  80  N.  Y.  72;  People  ex  rel.  Haines.  45  Id.  772:  People  v.  Choi- 
well,  6  Abb.  151, 161 ;  Matter  of  Mount  Morris  Square,  2  Hill,  14 ;  People 
V.  City  of  Brooklyn,  49  Barb.  136. 

g  213(X  Mode  o£  servioe.  — ^A  writ  of  certiorari  must 
be  served  as  follows,  except  where  differeot  directions, 
respecting  the  mode  of  service  thereof,  are  given  by  the 
court  granting  it : 

1.  Where  it  is  directed  to  a  person  or  persons  by 
aame,  or  by  his  or  their  official  title  or  titles,  or  to  a 
municipal  corporation,  it  must  be  served,  upon  each 
officer  or  other  person,  to  whom  it  is  so  directed,  or 
npon  the  corporation,  in  the  same  manner  as  a  sum* 
mons  in  an  action  brought  in  the  supreme  court,  except 
as  prescribed  in  the  next  two  subdivisions  of  this  sec- 
tion. 

2.  Where  it  is  directed  to  a  court,  or  to  the  judges  of 
a  eonrt,  having  a  derk  appointed  pursuant  to  law,  ser- 
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Tice  upon  the  court,  or  the  judges  thereof,   ma^  be 
made  by  filing  the  writ  with  the  clerk. 

8.  Where  it  is  to  be  served  upon  any  other  board  or 
body,  or  upon  the  members  thereof,  it  may  be  served 
•8  prescribed  in  section  2071  of  this  act,  for  service,  upon 
a  like  board  or  body,  of  an  alternative  writ  of  man- 
damus. 

New.    {  2Qf7U  ante  ;  2  B.  8. 60S,  f  68  (S:]idin.  93t),  uid  2  R.  8.  599.  {  4» 

(2  Edm.  621). 

§2131.  Stay  of  prooeedinga^ — Except  as  prescribed 

in  this  section,  a  writ  of  certiorari  does  not  stay   the 

execution  of  the  determination  to  be  reviewed,  oraffect 

the  power  of  the  body  or  officer,  to  which  or  to  whom  it 

is  addressed.    The  court,  which  grants  the  writ,  may 

in  its  discretion,  and  upon  such  terms,  as  to  the  security 

or  otherwise,  as  justice   requires,  direct  by  a  clause  in 

the  writ,  or  by  a  separate  order,  that  the  execution  of 

the  determination  be  stayed,  pending  the  certiorari,  and 

until  the  further  direction   of  the  court.     A   bond,  un- 

dertaking,  or  other  securitv,  given  to  procure  such  a 

stay,  is  valid  and  effectual «  according  toitsterma,  in 

favor  of  a  person   beneficially  interested  in  upholding 

the  determination  to  be  reviewed,  who  is  admitted  as  a 

party  to  the  special  proceeding,  as  prescribed  in  section 

2187  of  this  act. 

New.  Blanchard  r .  Myers,  9  Johns.  66 ;  Bx  parte  Sander^  5  Cow.  Ml : 
Patchenv.  Mayor,  etc, of  Brooklyn,  13  Wend.  64«:  Payfer  «.  BIsmII,  8 
IIllU  239 ;  GonoverS  case.  5  Abb.  Pr.  Iffi ;  fl.  c,  26  Btfb.  429 ;  Board  of 
Sapenrlsors  of  Orleans  Co.  v.  Bowen,  4  Lana.  29. 

g  2132.  When  and  where  wxit  returnable. — A  writ 
of  certiorari  must  be  made  returnable,  within  twen^ 
days  after  the  service  thereof,  at  the  office  of  the  clerk 
of  the  court.  If  it  was  issued  from  the  supreme  court, 
it  must  be  made  returnable  at  the  office  of  the  clerk  of 
the  county,  designated  therein,  wherein  the  rdetermina^ 
tion  to  be  reviewed  was  made  ;  and  if  the  county,  desig- 
nated in  the  writ,  is  not  the  proper  county,  the  court, 
upon  motion,  may  amend  the  writ  accordingly.  There- 
upon all  papers  on  file  must  be  transferred  to  the  cleric 
of  the  county,  where  the  writ  is  made  raturnable  by  the 
amendment. 

New.    See  {  2138,  post. 
%  2133.  Snbs«qn«nt  proo6«dlngi  u  in  an  action. -« 
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After  a  writ  of  certiorari  has  been  iesued,  tlie  time  to 
make  a  return  thereto  may  be  enlarged,  or  anj  other 
order  may  be  made,  or  proceeding  taken,  in  the  cause, 
in  relation  to  any  matter  not  provided  for  in  this  article, 
as  a  similar  proceeding  may  be  taken  in  an  action, 
brought  in  the  same  court,  and  triable  in  the  connty 
where  the  writ  is  returnable. 
New. 

g  2134.  Retom ;  when  and  how  made.  —  The  clerk, 
with  whom  a  writ  of  certiorari  ie  filed,  and  each  person, 
upon  whom  a  writ  of  certiorari  is  served  as  prescribed 
in  section  2180  of  this  act,  must  make  and  annex  to  the 
writ,  or  to  the  copy  thereof  served  upon  lilm,  a  return, 
with  a  transcript  annexed,  and  certified  by  him,  of  the 
record  or  proceedings,  and  a  statement  of  the  other 
matter,  specified  in  and  required  by  the  writ.  The 
return  must  be  filed  in  the  office  where  the  writ  ia 
returnable,  according  to  the  command  thereof. 

2R.  S.  609,  R  45  ami  46  (2  Edm.  621).  People  v.  Board  of  Police,  16 
Abb.  337;  People  r.  Kelly,  3&  Barb.  444:  Rathban  v.  Sawyer,  1ft  Wend. 
451 ;  SUrr  «.  Trustees  of  Rochester.  6  Id.  564 ;  People  v.  Goodwin.  5  N.  Y. 
BA8;  People  V.  Mayor,  etc.,  of  New  York,  2  Hill,  9;  People  r.  Knowles, 
47  N.  Y.  415 ;  Magee  v.  Cutler,  43  Barb.  239;  Stone  v.  Mayor  of  N.  Y. ,  2S 
Wend.  187,168. 

§  2136.  Id. )  how  compelled;  fees  for  making. — If  a 

return  is  defective,  the  court  may  direct  a  further 
return.  An  omission  to  make  a  return,  as  required  by 
a  writ  of  certiorari,  or  by  an  order  for  a  further  return, 
may  be  punished,  as  a  contempt  of  the  court.  But  a 
judge  or  clerk  shall  not  be  thus  punished,  unless  the 
relator,  before  the  time  when  the  return  is  required, 
pays  him,  for  his  return,  the  sum  of  two  dollars,  and,  in 
addition,  ten  cents  for  each  folio  of  the  copies  of  papers 
required  to  be  returned. 

New.  See  2  R.  S.  876,  8  83  (2  Edm.  596).  and  8  2005,  ante.  People  v. 
City  of  Brooklyn,  5  How.  314 ;  Overaeem  of  Brookhaven  v.  Overseers,  etc., 
of  Sontbold,  2  Cow.  575. 

g  2136.  Id. ;  after  tenn  of  office  expired.  —  A  writ 
of  certiorari  may  be  issued  to,  and  a  return  to  a  writ  of 
certiorari  may  be  made  by,  an  officer,  whose  term  of 
ofiioe  has  expired.  Such  an  officer  may  be  punished  for 
a  failure  to  make  a  return  to  the  writ,  as  required 
thereby ;  or  to  make  a  further  return,  as  required  oy  an 
order  for  that  purpose. 
ir«ir.    People  v.Feabodj, 6  Abb.  Pr.  2S;  0.  c,  15  How.  Pr.  470; 
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Harris  r.  Whitney,  6  Id.  17& ;  People  ex  rel.  Th^vU  «.  HUl,  69  Bart.  ITO  ; 
see  Pock  v.  PooUj,  4  How.  Pr.  425. 

g  2137.  When  third  person  may  be  brought  in.  -- 
Upon  the  application  of  a  person,  Bpeciallj  and  bene- 
ficially interested  in  upbolding  the  determination  to  be 
reviewed,  the  court  uiaj,  in  its  discretion,  admit  him  u 
a  party  defendant  in  the  special  proceeding,  upon  such 
terms  as  justice  requires.  And  a  general  term  of  the 
court,  at  which  the  cause  is  noticed  for  bearing,  and  is 
placed  upon  the  calendar,  may,  in  a  proper  case,  direct 
that  notice  of  the  pendency  of  the  special  proceeding 
be  given  to  any  person,  in  such  a  manner  as  it  thinks 
proper ;  and  may  suspend  the  hearing  until  notice  is 
given  accordingly. 

New.  See  Bird  v.  Silsblc,  1  Cow.  582 ;  People  v.  RobioHoa,  17  How 
684  ;  8.  c,  29  Barb.  77 ;  Sheridan  v.  Andrews,  68  N.  Y.  945. 

§  2138.  Hearing  upon  return.  —  The  cause  must  be 
heard  at  a  general  term  of  the  court.  In  the  supreme 
court,  it  must  be  heard  at  a  general  term,  held  within 
the  judicial  department,  embracing  the  coanty  where 
the  writ  was  returnable.  Either  party  may  notice  it 
for  hearing,  at  any  time  after  the  return  is  complete. 
Except  as  prescribed  in  the  next  section,  it  must  be 
heard  upon  the  writ  and  return,  and  the  papers  npon 
which  the  writ  was  granted. 

New.  People  r.  Kelly,  35  Barb.  444;  8.  o.  u  GaMwelPs  case,  13  Abb. 
Pr.  4(15:  People  v.  Board  of  Police.  16  id.  387;  but  see  Role  44:  HaiiMa  v. 
Judgei*  of  Westchester,  20  Wend.  625 ;  People  t>.  Powers,  19  Abb.  Pr.  99; 
People  V.  Fire  Com' rs,  73  N.  T.  437;  Freeman  v.  Ogdeii,  4U  K.  T.  1<»| 
Bawson  r.  Grow,  4  B.  D.  Smith,  18  :  TruBt  p.  Delaplaioe,  3  id.  219. 

g  2139.  Id.;  upon  affidavits.  —  If  the  officer  or  other 
person,  whose  duty  it  is  to  make  a  return,  dies,  absconds, 
removes  from  tlie  State,  or  becomes  insane,  after  the 
writ  is  issued,  and  before  making  a  return,  or  after 
making  an  insufficient  return  ;  and  it  appears  that  tbers 
is  no  other  officer  or  person,  from  wiiom  a  sufficient 
return  can  be  procured  by  means  of  a  new  certiorari ; 
the  court  may,  in  its  discretion,  permit  affidavita,  or 
other  written  proofs,  relating  to  the  mattera  not  euffi* 
dentlv  returned,  to  be  produced,  and  may  hear  the  cause 
Accordingly.  The  court  may  also,  in  its  discretion,  per- 
mit  either  party  to  produce  affidavits,  or  other  written 
proofs,  relating  to  any  alleged  error  of  fact,  or  any  other 
question  of  fact,  which  is  essential  to  the  jurisdiction  of 
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the  hodj  or  officer,  to  make  the  determtnatioa  to  be 
reviewed,  wbere  the  facts,  in  relation  thereto,  are  not 
0afficientl3r  stated  in  the  return,  and  the  coart  is  satis- 
fied that  they  cannot  be  made  to  appear,  by  means  of  an 
order  for  a  further  return. 

New.  2R.  S.  271,1  2S1  (2  Edm.  280):  Co<1«  of  Proe.  363.  Matter  of 
ShotweU.iO  Johns.  301;  Sermour  v.  Webster,  1  Cow.  166;  WUlianis  r. 
Albany  Mayore'Conrt,  12  Wend.  266:  People  r.  Wheeler,  21  N.  Y.  82; 
People*.  Kelly,  33  Barb.  i44:  s.  o.  as  Caldweirs  cose,  13  Abb.  Pr.  4i)5  ; 
People  V.  Board  of  Police.  16  id.  337;  Haines  v.  Judaen  of  W^estcheater, 
ao  wend.  625;  People  v.  Fire  Coin*rB,  73  N.  Y.  437;  People  v.  Powers,  19 
Abb.  Pr.  90. 

g  2140.  Qaestlons  to  be  determined. — The  questions, 
involving  the  merits,  to  be  determined  by  the  court 
upon  the  hearing,  are  the  following,  only : 

1.  Whether  the  body  or  officer  had  j  urisdiction  of  the 
subject-matter  of  the  determination  under  review. 

3.  Whether  the  authority,  conferred  upon  the  body 
or  officer,  in  relation  to  that  subject-matter,  has  been 
pursued  in  the  mode  required  by  law,  in  order  to  author- 
ize it  or  him  to  make  the  determination. 

3.  Whether,  in  making  the  determination,  any  rule 
of  law,  affecting  the  rights  of  the  parties  thereto,  has 
been  violated,  to  the  prejudice  of  the  relator. 

4.  Whether  there  was  any  competent  proof  of  all  the 
facts,  necessary  to  be  proved,  in  order  to  authorize  the 
making  of  the  determination. 

5.  li  there  was  such  proof,  whether  there  was,  upon 
all  the  evidenoe,  such  a  preponderance  of  proof,  against 
the  existence  of  any  of  those  facts,  that  the  verdict  of  a 
jury,  affirming  the  existence  thereof,  rendered  in  an 
action  in  the  supreme  court,  triable  by  a  jury,  would  be 
set  aside  by  the  court,  as  against  the  weight  of  evidence. 

New.  Baldwin  v.  Gtty  of  Baffklo,  33  N.  Y.  S80 :  People  t>.  Smith,  46  Id. 
772,776.  and  777;  People  v.  Sandere.  3  Ilun,  16;  g.  o.,  rab.  nom.  Peo- 
ple r.  Court  of  Special  Seftsiona.  ftN.  Y.  Snp.  Ct.  (T.  &  C.)  260  ;  People 
V.  Bette,  53  N. Y.  600;  People  r.  Police  Coin'n»,ll  ITnn,  M3;  People  v. 
Sutherland,  16  Id.  192;  People  v.  Weigant,  14  Id.  546;  People  p.  Eddy, 
St  Barb.  893, 601 ;  see,  also.  People  v.  Board  of  Excise  and  Police.  69  N.  Y. 
409;  ■ee42147.pOsi(sce8e9fi.  L.  1873.  vol.  1,  pp.  125  mid  126);  People  v. 
Steele,  1  Sheld.  ^15;  s.  o.,  56  N.  Y.  664;  People  v.  Police  Com  rs  of  Troy. 
66  How.  Pr.  454;  People  v.  Police  Com'ra,  6  Hun.  229;  8.  o. ,  52  How.  Pr. 
289 ;  People  v.  Board  of  Police.  72  N.  Y.  415 ;  People  v.  Sutherland,  16 
Han,  192 ;  People  v.  Barton,  65  N.  Y.  452. 

%  2141.  Filial  ordar  upon  the  hearing.  —  The  court, 
upon  the  hearing,  may  make  a  final  order,  annulling  or 
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oonfirming,  whoUj  or  partly,  or  modi^ing,  the  deter- 
mination reviewed,  as  to  any  or  all  of  the  parties. 

New.  L.  1868,  eta.  828,  ^  .9:  People  v.  City  of  Brooklyn,  49  Barb.  13ft; 
People  r.  Reddy.  43  Id.  629 ;  People  v.  Frederick8,48  Id.  173 :  S3  How.  ISO  ; 
48  N.  Y.  70:  People  v.  Ferris.  36  id.  218  ;  6.  c.  34  How.  189 ; People  ex  reU 
V.  City  of  Brooklyn,  14  Abb.  N.  S.  115. 

§  2142.  Restitation  may  be  awarded.  —  Where  the 
determination  reviewed  is  annulled  or  modified,  the 
court  may  order  and  enforce  restitution,  in  like  man* 
ner,  with  like  effect  and  subject  to  the  same  coaditioDSa 
as  where  a  judgment  is  reversed  upon  appeal. 

New.    See  (  1292,  ante. 

§2143.  Costs.  —  Costs,   not  exceeding  fifty  dollars 

and  disbursements,  may  be  awarded  by  the  final  order, 

in  favor  of  or  against  either  party,  in  the  discretion  of 

the  court. 

See  H  2086  and  2100,  ante ;  also  (  2007,  ante.  See  People  r.  Smitb.  13 
Hnn,  227;  People  v.  McDonald.  09  N.  Y.  302;  People  r.  Sherman,  15  Oiin, 
S75 :  People  v.  Com'rB.  etc.,  76  N.  Y.  65 ;  sec  2  R.  S.  51fi,  1 49  (2  Jddm.  533). 
in  certain  coses. 

§  2144.  Entry  and  enrollment  of  final  order. —  The 

final  order  of  the  court  upon  the  certiorari  must  be 
entered  in  the  office  of  the  derk  where  the  writ  was 
returnable.  But  before  it  can  be  enforced,  an  enroll, 
ment  thereof  must  be  filed.  For  that  purpose,  the 
clerk  must  attach  together,  and  file  in  his  office,  the 
papers  upon  which  the  cause  was  heard ;  a  certified  copy 
of  the  final  order ;  and  a  certified  copy  of  each  order, 
which  in  any  way  involves  the  merits,  or  necesearily 
afibcts  the  final  order. 
New.    See  M 1237, 1345,  and  1354,  ante. 

§2146.  effect  thered  — The  filing  of  the  enroll* 
ment  in  the  office  of  the  clerk  where  tne  final  order  is 
entered,  as  prescribed  in  the  last  section,  is  a  sufficient 
authority  for  any  proceeding,  by  or  before  the  body 
which,  or  the  officer  who,  made  the  determination 
reviewed,  which  the  final  order  of  the  court  directs  or 
permits.  But  where  the  execution  of  the  final  order  Ib 
stayed  by  an  appeal  to  the  court  of  appeals,  the  pro* 
ceeidings  below  are  stayed  in  like  manner. 

New.    See  9 1345,  ante. 

g  2146.  "Body  or  offioer*')  «<detemiaatlon>M  what 
they  include.  — -  The  expression,  "  body  or  officer,"  ui 
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used  in  this  article,  inclades  every  court,  tribunal, 
board,  corporation,  or  other  person,  or  aggregation  of 
persons,  whose  determination  may  l>e  reviewed  hj  a 
writ  of  certiorari ;  and  the  word,  "  determination,"  as 
used  in  this  article,  includes  every  judgment,  order, 
decision,  adjudication,  or  other  act  of  such  a  body  or 
officer,  which  is  subject  to  be  so  reviewed. 
New. 

§  2147.  Application  of  this  article  to  certain  special 
cases.  —  Where  the  right  to  a  writ  of  certiorari  is 
expressly  conferred,  or  the  issuing  thereof  is  expressly 
authorized,  by  a  statute,  passed  before,  and  remaining 
in  force  after,  this  article  takes  effect,  this  article  does 
not  vary,  or  affect  in  any  maimer,  any  provision  of  the 
former  statute,  which  expressly  prescribes  a  different 
regulation,  with  respect  to  any  of  the  proceedings  upon 
the  certiorari  to  be  issued  thereunder. 
New. 

g  2148.  Id.  I  to  oMl  cases  only^This  article  is  not 
applicable  to  a  writ  of  certiorari,  brought  to  review  a 
determination  made  in  any  criuiinal  matter,  except  a 
criminal  contempt  of  court. 
New. 
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EXECUTION  AGAINST  PROPERTY. 
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2.  Exemption  from  arrest,  or  discharge  from  imprisonment,  of 

an  insolvent  debtor. 

3.  Discharge  of  an  imprlsoDcd  Judgment  del>lorfh)m  impriaon- 

ment. 

4.  Oare  of  the  property  of  a  person  coallDed  fbr  crime. 

ARTICLE  FIRST, 

DISCHARGE  OF  AN  INSOLVENT  FROM  HIS  DEBTS. 

SlO.    2149.  "Wti'>  in:iv  he  ill>iMiurt:i'<). 

2130.  T<>  whiit  court  upi)Hcatlon  to  bo  made. 
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2166.  Hf'W  order  published  and  served. 
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2167.  PiittUiK  cause  on  CAlendar. 

2168.  OtH'^t'^ing  creditor  to  flic  spec)  fl  cations,  and  may  demand  Jury 

file  proofs.  If  !tot  named  in  schedule. 

1  inps  if  Juror:*  do  not  agree. 

iiifotvent  required  to  produce  hlfl  QOB-realdent  wIfB. 
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insolvent  cannot  be  discharged. 
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Sin.  JBObot  of  dlschaTKe.  ^     ,  ^      ^  .,^ 

Zm,  Id. :  exception  as  to  foreign  contracts  or  cref^tors. 


Digitized 


I  by  Google 


§§  2149^216d.    INSOLVENTS  DISCHABQE.        288 

8ic.  21&4.  Id. :  as  to  debts,  etc..  to  the  United  States  uid  the  State. 

2185.  Insolvent  to  be  released  from  Imprisonment. 

2186.  Discluunse;  when  void. 

21^.  Invalidity  may  be  proved  on  motion  to  vacate  order  of  arrest, 
etc 

I  2149.  Who  may  be  diachaxged.  —  An  insolvent 
debtor,  who  is  a  resident  of  the  State  at  the  time  of  pre- 
senting his  petition,  may  be  discharged  from  his  debts, 
as  prescribed  in  this  article. 

2  B.  S.  16,  1 1  (2  Edm.  17),  amended.  Zinn  r.  Rltterman,  2  Abb.  Pr. 
261;  People  r.  Satberland,  16  Hun,  192 ;  Hattor  of  Wrigly.  4  Wend.  MS; 
8  Id.  134;  Roscvelt  v.  Kellogg,  20  Johns.  2PS,  210:  Otts  r.  Hitchcock.  6 
Wend.  433:  Jenks  r.  Stebbius,  llJobn^.  2^;  People  r.  Hut.  Ina.  Co.. 
People  ex  rcl.  r.  Machado,  16  Abb.  Pr.  461 ;  Morewood  r.  Holllster,  6 
N.  T.  309,  316. 

§  216(X  To  what  ooort  application  to  be  made. — 

Application  for  such  a  discharge  mnat  be  made^  by  the 

petition  of  the  insolvent,  addressed  to  the  county  €ourt 

of  the  county  in  which  he  resides ;  or,  if  he  resides  in 

the  city  of  New-York,  to  the  court  of  common  pleas  for 

that  city  and  county. 

See  3  R.  S.,  5tb  ed. ,  109,  H  1  and  2(2  Edm.  85).  Matter  of  Boberts,  70 
H.  Y.  5. 

§  2161.  Contents  of  petition. —-The  petition  must  be 
in  writing ;  it  must  be  signed  by  the  insolvent,  and 
specify  his  residence ;  it  must  set  forth,  in  substance, 
that  he  is  unable  to  pay  all  his  debts  in  full ;  that  be  is 
willing  to  assign  his  property  for  the  benefit  of  all  his 
creditors,  and.  in  all  other  respects,  to  comply  witb  the 
provisions  of  this  article,  for  the  purpose  of  being  dis- 
charged from  his  debts ;  and  it  must  pray  that,  upon 
his  so  doing,  he  may  be  discharged  accordingly.  It 
must  be  verified  by  the  affidavit  of  the  insolvent,  an- 
nexed thereto,  taken  on  the  day  of  the  presentation 
thereof,  to  the  effect,  that  the  petition  is  in  all  respects 
true,  in  matter  of  fact. 

New.  Rockwell  v.  McGovem,  99  N.  Y.  294 :  see  Rockwell  v.  Brown, 
Mid.  210;  Russell  and  Erwin  ManT g  CJo.  r.  Armstrong,  12  Abb.  Pr.  472; 
8.  c.  10  l.l.  2.')8:  Philips^  Case,  43  Barb.  108:  8.  c,  19  Alb.  L.  J.  281 ;  Ely 
V.  Cook, 28  N.  Y.  365;  8.  c.,9Al)b.  3fi6;  Small  v.  Wheaton,  2  Id.  175; 
Morewood  v.  Hollister»  6  N.  Y.  309;  Ellsvrortb  v.  Caldwell,  4S  Id.  «80ia 
c,  ls>  Abb.  20;  27  How.  188;  Beatty  v.  Beatty,  2  Johns.  C5h.  430. 

§  2152.  Consent  of  creditors  to  be  annexed. — The 
petitioner  must  annex  to  his  petition  one  or  more  writ- 
ten instruments,  executed  by  one  or  more  of  his  credit- 
ors, residing  in  the  United  States,  having  debts  owing 
to  him  or  them  in  good  faith,  then  due  or  thereafter  to 
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become  due,  wb.icU  amoaiit  to  not  less  than  two-thirds 

of  all  the  debts,  owing  by  the  petitioner  to  creditors  re- 

siding  within  the  United  States.  Each  instrument  most 

be  to  the  effect,  that  the  person  or  corporation,  ezecat- 

ing  it,  consents  to  the  discharge  of  the  petitioner  from 

his   debts,  upon  his  complying  with  the  provisions  of 

this  article. 

2  R.  8.  36, 1 2  (2  Edm.  57).  Morrow  v.  Freeman,  61  N.  T.  515  :  Frarr 
V.  Dakin,  7  Johns.  75;  Matter  of  Bradstreot,  13  id.  385 ;  Emberoon's  Caae. 
14  Abb.  Pr.  457;  Small  tj.  Graves,?  Barb.  676;  Ayrea  t>.  Scribner,  17 
Wend.  407;  Busl&er  v.  Sherman,  28  Barb.  416. 

§  2163.  Oonsent  of  executor,  administrator,  receiver, 
etc.  —  An  executor  or  administrator  may  become  a  con- 
senting creditor,  under  the  order  of  the  surrogate's 
court  from  which  his  letters  issued.  A  trustee,  official 
assignee,  or  receiver  of  the  property  of  a  creditor  of  the 
petitioner,  whether  created  by  operation  of  law  or  by 
the  act  of  parties,  may  become  a  consenting  creditor, 
under  the  order  of  a  justice  of  the  supreme  court.  A 
persou  who  becomes  a  consepting  creditor,  as  prescribed 
in  this  section,  is  chargeable  only  for  the  sum  wliich  he 
actually  receives,  as  a  dividend  of  the  insolvent's  prop- 
erty. 

Id..  {  3.  and  L.  1850.  ch.  210,  U  (4  £dm.  482),  amended  and  consolidated. 
See  Matter  of  Sherry  d,  2  Paige,  602. 

§  2164.  Id. ;  of  corporation,  etc.  —  Where  a  corpora- 
tion  or  joint-stock  association  becomes  a  consenting 
creditor,  its  consent  must  be  executed  under  its  com- 
mon seal,  and  may  be  attested  by  any  director  or  other 
oflBcer  thereof,  duly  authorized  for  that  purpose;  who 
may  make  any  affidavit,  required  of  a  creditor  in  the 
proceedings. 

2  R.  S.  3d,  2  7  (2  Edm.  37),  amended. 

§  2166.  Id.;  of  partnersliip.  —  Where  a  partnership 
becomes  a  consenting  creditor,  the  consent  may  be  exe- 
cuted in  its  behalf,  and  any  affidavit,  required  of  a 
creditor  in  the  proceedings,  may  be  made,  by  either  of 
the  partners. 
Id.,  1 8,  amended. 

6  2156.  Effect  of  consent  where  petitioner  Is  a  Joint 
debtor. — ^A  creditor's  consent  does  not  affect  his  remedy 
against  any  person  or  person  indebted  jointly  with  the 
petitioner ;  and  the  petitioner's  discharge  has  the  effect. 
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M  between  the  creditor  and  the  other  }oSnt  debtotB,  of  « 
oompoeition  between  the  petitioner  and  the  creditor, 
made  as  prescribed  in  article  third  of  title  fifth  of  chap- 
ter fifteenth  of  this  act. 

L.  1649, ch.  I7C  (4  Edm.  491),  amended ;  H  1942  aad  1944,  ante;  «lao,  L. 
1838,  cb.  207,(3. 

§  2167.  Oonaent  of  pnrohaaer  of  debt,  etc.  —Where 
a  consenting  creditor  is  the  purchaser  or  assignee  of  a 
debt  against  the  petitioner,  or  the  executor,  administra- 
tor, trustee,  or  receiver  of  such  a  purchaser  or  assignee, 
he  ia  deemed,  for  all  the  purposes  of  this  article,  except 
as  to  the  declaration  and  receipt  of  dividends,  a  creditor 
only  to  the  amount,  actually  and  in  good  faith  paid  for 
the  debt,  by  him,  or  by  the  decedent  or  other  perKon  ; 
from  whom  he  derives  title,  aud  remaining  uncollected. 
This  section  is  not  affected  by  the  recovenr  of  a  judg- 
ment for  the  debt,  after  the  purchase  or  assignment ; 
but  in  that  case,  the  consenting  creditor  may  include 
the  uncollected  costs,  as  if  they  were  part  of  the  sum 
paid  for  the  debt.  * 

Section  10,  R.S.,  amended,  fimbenon's  Caae,  16  AU>.  Pr.4fi7:  tea 
Small «.  Qravei<,7  Barb.  076;  Beatty  «.  BeaUy,2  Johna.Ch.  430;  Slidell 
V.  McCrea,  1  Wend.  IM. 

§  2168.  Consenting  creditor  must  relinquish  seoi^ 
rily. — A  creditor  who  has,  in  his  own  name,  or  in  trust 
for  him,  a  mortgage,  Judgment,  or  other  security,  for 
the  payment  of  a  sum  of  money,  which  is  a  lien  upon,  or 
otherwise  affects,  real  or  personal  property  belonging  to 
the  petitioner,  or  transferred  by  him  since  the  lien  was 
created,  cannot  become  a  consenting  creditor,  with  re- 
spect to  the  debt  so  secured,  unless  he  adds  to  or 
includes  in  his  consent,  a  written  declaration,  nnder  his 
hand,  to  the  effect,  that  he  relinquishes  the  mortgage*, 
judgment,  or  other  security,  so  far  as  It  affects  t£at 
property,  to  the  trustee  to  be  appointed  pursuant  to  the 

Setition,  for  the  benefit  of  all  the  creditors.  Soch  a 
eclaration  operates,  to  that  extent,  as  an  assignment 
to  the  trustee,  of  the  mortgage,  judgment,  or  other 
security  ;  and  vests  in  him  accordingly  all  the  right  and 
interest  of  the  consenting  creditor  therein. 

Id.,  i  II,  amended.  PblUpa'  Cue.  43 Barb.  106;  s.  c. Ifl  Abb.  281 ;  Maa* 
ifacturlnir  Oo.  v.  Armstrong,  12  Abb.  Pr.472 ;  Morewood  r.  HoIIttter,  6  IT. 
Y.  309;  Maworth «.  Caklwell,48  Id. 660;  a.  0.,  16  Abb.  30;  S  How.  MS; 
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V.  Sweet,  40  ».  Y.  W.  102 ;  see,  also,  Matter  of  PblMpa,  43  Bart).  I 
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0.,  19  Abb.  asi ;  Soate  v.  Chase,  W N.  Y.  342, 345;  s.  o.,  1  Abb.  Pr.  N.  S. 

g  2169.  Pttialty  If  creditor  swean  falsely. —  If  a 
creditor  knowingly  sweara,  in  any  proceedingB  author- 
ized by  this  article,  that  the  petitioner  is,  or  will  be- 
come, indebted  to  him,  in  a  sum  of  money,  which  is  not 
really  due,  or  thereafter  to  become  due ;  or  in  more  than 
the  true  amount ;  or  that  more  was  paid  for  a  debt, 
which  was  purchased  or  assigned,  than  the  sum,  act- 
ually and  in  good  faith  paid  therefor  ;  he  forfeits  to  the 
trustee,  to  be  recovered  in  an  action,  twice  the  sum,  so 
falsely  sworn  to. 
Id.,  {12,  amended. 

§  2160.  Affidavit  of  consenting  creditor.  —  The  con- 
sent  of  a  creditor  must  be  accompanied  with  his  affi- 
davit, stating  as  follows: 

1.  That  the  petitioner  is  justly  indebted  to  him,  or 
will  beoome  indebted  to  him,  at  a  future  day  specified 
therein,  in  a  sum  therein  specified ;  and,  if  he,  or  the 
person  from  whom  he  derives  title,  is  or  was  the  pur- 
chaser or  assignee  of  the  debt,  he  must  also  specify  the 
sum,  actually  and  in  good  faith  paid  for  the  debt,  as 
prescribed  in  section  2157  of  this  act. 

2.  The  nature  of  the  demand,  and  whether  it  arose 
upon  written  security,  or  otherwise,  with  the  general 
ground  or  consideration  of  the  indebtedness. 

3.  That  neither  he,  nor  any  person  to  his  use,  has  re- 
ceived from  the  petitioner,  or  from  any  other  person, 
payment  of  a  demand,  or  any  part  thereof,  in  money  or 
in  any  other  way,  or  any  gift  or  reward  of  any  kind, 
upon  an  express  or  implied  trust,  confidence,  or  under- 
standing, that  he  should  consent  to  the  dischi^rge  of  the 
petitioner. 

Where  a  consenting  creditor  is  an  executor,  adminis- 
trator, trustee,  receiver,  or  assignee,  he  may  state  the 
necessary  facts,  in  his  affidavit,  upon  information  and 
belief,  setting  forth  therein  the  grounds  of  his  belief ; 
bat  in  that  case,  the  consent  must  also  be  accompanied 
with  the  affidavit  of  the  insolvent,  to  the  effect,  that  all 
the  matters  of  fact  stated  in  the  affidavit  of  the  consent- 
ing creditor  are  true. 

2R.  8.  Ift,  |4  (2 Edm.  17),  as  modlfled  by  L.  1850,  cb.  210. >  2  (2  Edra. 
482),  amended ;  see  i  2157,  ante.  Rusher  v.  Sherman,  28  Barb.  416 ;  Gil. 
IIM  V.  Crawford,  2  Hilton,  338;  Matter  of  Cook,  15  Johns.  182 ;  Sterry  v. 
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Sweet,  53  Barb.  475 :  8.  c,  HUe  «.  Sweet,  4fl  N.  T.  97 :  Slid«av.  MoCrea, 
1  WeDd.  1S6;  McNoir  v.  Gilbert,  3  Id.  344 ;  Stanton  v.  Ellis,  12  N.  Y.  8?5: 
Taylor  v.  Williams  20  Johns.  22 ;  Small  v.  Wheaton,  4  E.  1).  Smith,  SOB ; 
8.  c,  2  Abb.  Pr.  m :  Pratt «.  Cbase,  19  Abb.  190 ;  2B  How.  296. 

§  2161.  When  non-resident  creditor  to  annex  ac- 
count, etc. — A  consenting  creditor,  residing  without  the 
State,  and  within  the  United  States,  mast  annex  to  his 
consent  the  original  accounts,  or  sworn  copies  thereof » 
and  the  original  specialties  or  other  written  securities^ 
if  any,  upon  which  his  demand  arose  or  depends. 

ArL  7,  2  9,  R.  S.,  amended.  Renard  v.  Hargous.  2  Duer,  540 ;  s.  c.  13 
N.  Y.  259;  Warreu*8  Case,  16  Abb.  Pr.  457,  note. 

§  2162.  Petitioner's  schedule.  —  The  petitioner  must 
annex  to  his  petition  a  schedule,  containing: 

1.  A  full  and  true  statement  of  all  his  creditors. 

2.  A  statement  of  the  place  of  residence  of  each 
creditor,  if  it  is  known  ;  or,  if  it  is  not  known,  a  state- 
ment of  that  fact. 

8.  A  statement  of  the  sum  which  he  owes  to  each 
creditor,  and  the  nature  of  each  deht  or  demand, 
whether  arising  on  written  security,  on  account  or  other- 
wise. 

4.  A  statement  of  the  true  cause  and  consideration  of 
his  indebtedness  to  each  creditor,  and  the  place  where 
the  indebtedness  accrued. 

5.  A  statement  of  any  existing  judgment,  mortgage, 
or  collateral  or  other  security,  for  the  payment  of  t!ie 
debt. 

6.  A  full  and  true  inventory  of  all  his  property,  in 

law  or  in  equity,  of  the  incumbrances  existing  thereon, 

and  of  all  the  books,  vouchers,  and  securities,  relating 

thereto. 

Art.  .%  S  6,  R.  S.  Devlin  v.  Cooper,  20  Hun.  188;  SUnton  «.  Klli».  12 
N.  Y.  575;  McNairr.  Gilbert,  3  Wend.  344 ;  Slldefl ».  McCrea,  1  Id.  l»: 
Bce  Taylor  v.  Williama,  20  Johns.  20;  Am.  Flask  A  Cap.  Co.>;.  Sod,  7 
Robt.  233:  B.  c.,3  Abb.  Pr.  N.  8,  333,  337 ;  Matter  of  Roaeubuijc.  10  id. 
4C0,  454;  People  v.  Stryker,  W  Barb. 649;  Small  v.  Graves,  7  id.  SH: 
Ayres  v.  Scribner,  17  Wend.  407 ;  Soule  v.  Chase,  1  Abb.  Pr.  N.  S.  48, 
60;  Clinton  «.  Hart,  1.1  ohns.  375;  Lester «.  Thompson,  id.  300;  JHall  r. 
Robbins,  61  Barb.  .33;  Rrodie  t*.  Stevens,  S  Johns.  289;  Duncan  v.Dnbora, 
3  Johns.  Cas.  125 ;  Billings'  Case,  10  Abb.  Pr.  258;  Bnliinginore  «.  Coomt, 
46  N.  Y.  236 ;  Roswog  v.  Seymour,  7  Robt,  427 :  Avery's  Case,  6  Abb. 
Pr.  144 ;  Hatter  of  Hurst,  7  Wend.  239;  Matter  of  Rosenbai«.  10  At>b.  Pr. 
N.  S.  450;  Dickerhoffv.  Ablboro,  2  Abb.  M.  C.  372. 

g  2163.  His  affidavit  —An  affidavit,  in  the  following: 
form,  subscribed  and  taken  by  the  petitioner  before  the 
county  judge,  or,  in  the  city  of  New- York,  before  the 

Digitized  by  VjOOQ IC 


243        INSOLYBNTS  DISCHARGE.    §§  2164-2165. 

Judge  holding  the  term  of  the  ooart,  at  which  the  order 
apeclfied  in  the  next  aection  is  made,  must  be  annexed 
to  the  schedule : 

•*! ,  do  swear"  (or  '•  affirm,"  as  the  case  may 

be),  '*  that  the  matters  of  fact,  stated  in  the  schedule 
hereto  annexed,  are, in  all  respects,  just  and  true  ;  that 
I  have  not,  at  any  time  or  in  any  manner  whatsoever, 
disposed  of  or  made  over  any  part  of  my  property,  not 
exempt  by  express  provision  of  law  from  levy  and  sale 
by  virtue  of  an  execution,  for  the  future  benefit  of  my- 
self  or  my  family,  or  disposed  of  or.made  over  any  part 
of  my  property,  in  order  to  defraud  any  of  my  credit- 
ors; that  I  have  not,  in  any  instance,  created  or 
acknowledged  a  debt  for  a  greater  sum  than  I  honestly 
and  truly  owed;  and  that  I  have  not  paid,  secured  to  be 
paid,  or  in  any  way  compounded  with,  any  of  my 
creditors,  with  a  view  fraudulently  to  obtain  the  prayer 
of  my  petition." 

Id.,  17, amended;  8ee_82175,  post.  Small  v.  Whcaton,  4  E.  D.  Smith, 
805;  8.  C..2  Abb.  m;  Ely  v.  Cook.  2  Hilt.  406:  8.  0.,9Abb.  366;  28  N. 
Y-  365:  Hale  v.  Sweet,  40  N.  Y.  97 ;  8.  c,  43  Barb.  475;  Bullymore  ». 
Cooper,  46  N.  Y.  236 ;  8.  C. ,  2  Laiis.  71 ;  tlx  parte  Cook,  15  Johns.  183 ;  see 
Ruaherr.  Sherman,  28  Barb.  416;  Merry  «.  Sweet,  43  id.  475;  s.  o.,  40 
N.  Y.97. 

g  216^  Order  to  show  cause.  —  The  petition  and 
otaer  papers,  specified  in  the  foregoing  sections  of  this 
article,  must  be  presented  to  the  court,  and  filed  with 
the  clerk.  The  court  must  thereupon  make  an  order, 
requiring  all  the  creditors  of  the  petitioner  to  show 
cause  before  it,  at  a  time  and  place  therein  specified, 
why  an  assignment  of  the  insolvent's  property  should 
not  be  made,  and  he  be  thereupon  discharged  from  his 
debts,  as  prescribed  in  this  article  ;  and  directing  that 
the  order  be  published  and  served,  as  prescribed  in  the 
next,  section. 

Id. ,  1 8,  ami  part  of  1 10,  amended.    Soule  r.  Chase,  1  Rob.  222 ;  1  Abb. 

N.  S.  48? 

8  2166.  How  order  published  and  served.  —  The 
order  must  be  published  and  served  in  the  following 
manner: 

1.  The  petitioner  must  cause  a  copy  thereof  to  be 
published  in  the  newspaper  printed  at  Albany,  in  which 
legal  notices  are  required  by  law  to  be  published;  and 
In  a  newspaper,  designated  in  the  order,  published  in 

Digitized  by  VjOOQIC 


g  2166.        INSOLVENT'S  DISCHAROB.  d44 

the  coantj  ;  find  also,  if  one-founk  part  of  the  insolv- 
ent's  debts  accrued,  or  are  dne,  to  creditors  residing  in 
the  city  of  New-York,  in  a  newspaper  published  in  that 
city,  designated  in  the  order.  The  pabllcation  most  be 
inade,  at  least  once  in  each  of  the  ten  weeks,  immedi- 
ately preceding  the  day  on  winch  cause  is  to  be  shown, 
unless  all  the  creditors  reside  within  one  hundred  mUes 
of  the  place  where  cause  is  to  be  shown  ;  in  which  case, 
the  publication  must  be  made,  at  least  once  in  each  of 
the  six  weeks,  immediately  preceding  that  day. 

2.  The  petitioner  must  also  serve  upon  each  creditor, 
residing  within  the  United  States,  whose  place  of  real* 
dence  is  known  to  him,  a  copy  of  the  order  to  show 
cause,  either  personally,  at  least  twenty  days  before  the 
day  when  cause  is  to  be  shown,  or  by  depositing  it,  mX 
least  forty  days  before  that  day,  in  the  post-office,  in- 
closed in  a  post-paid  wrapper,  addressed  to  the  creditor 
at  his  usual  place  of  residence. 

Where  the  State  is  a  creditor  of  the  petitioner,  a 
copy  of  the  order  must  be  served  upon  the  attorney- 
general,  who  must  represent  the  State  in  the  subae* 
quent  proceedings. 

Id..  M  10  and  11,  and  L.  mi,  ch.  3fi6,  Jl  (4  Bdm.  481),  axncmliMl.  O'- 
Connell  t*.  Sutherland,  18  Abb.  Pr.  4W) :  People  ex  rel.  Dcman**!  r.  Gray, 
10  Abb.  Pr.  *mi  8.C.,  19  How.  238;  Anon.,  1  Wend.  W;  Soule  v.  CIm&M. 
1  Robt.  222;  s.  c,  1  Abb.  Pr.  N.  8.  4S:  see  Dickerhoffr.  AJ)lborn,2  Abbt 
N.  C.  :172,  377 ;  Olcott  v.  Robinson,  21  N.  Y.  150;  Wood  r.  Morehoujse,  45 
id.  .368;  Brml  tj.  lieymaii,  3  Abb.  Pr.  N.  8.  ,*6;  Stelnle  r.  BelK  IS 
1«1.  171;  Buncrt  r  Read,  16  Barb.  3^7;  Matterof  Umlerwootl,  3Cow.  59; 
Lewis  r.  Paige,  8  Abb.  Pr.  N.  8.  2«K);  Small  r.  Wheaton.4  E.  D.  Smith. 
427  ;  Statiton  v,  Ellis,  16  Barb.  319;  VanSlyke  r.  Sheldon.  9  Barb,  2X8: 
People  ex  rei.  Lewis  r.  Dalv,  4  Hun,  641:  Am.  Flask  Co.  v.  Son.  7  Robt. 
233,  2.18;  H.  c.  3  Abb.  Pr.  N.  S.  33.3;  Westgate  v.  Handlin.  7  How.  3X2; 
Duvton  V.  Mclutyrc,  5  id.  117;  s.  c.  3  Code  K.  164;  Hornby  v.  Cramer. 
12  How.  490;  People  v.  Gray.  19  How.  ZiH ;  e.  c.,  10  Abb.  46S:  OlcoU  ». 
Robinson,  21  N.  Y.  IflO ;  Wood  t.  Morehouse,  45  id.  868;  Wood  v.  Terrr. 
4Lans.  80. 

§  2166.  Hearing. — On  the  day  specified  in  the  order, 
and  before  any  otlier  proceedings  are  taken  in  the  mat- 
ter, the  petitioner  must  present  to  the  court,  and  file 
witli  the  clerk,  proof,  to  the  satisfaction  of  the  court, 
that  the  order  has  been  published  and  served,  as  pre- 
scribed in  the  last  section  ;  and  thereupon,  on  the  same 
day,  or  upon  the  day  to  which  the  hearing  is  adjourned, 
the  court  must  hear  the  allegations  and  proofs  of  the 
parties  appearing.  Proof  of  personal  aervioe  of  a  copy 
of  the  order  upon  any  person,  miiat  be  made,  in  like 
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ZQanner  as  proof  of  personal  senrioe  of  a  sammons,  in 

an  action  brought  in  the  supreme  court. 

Id..  { 12.  and  L.  1847.  ch.  366,  |  3  (4  Edm.  481),  amended ;  s«»|  434,  ante. 
Ex  partA  Hagaman.  2  Hill,  415 ;  Matter  of  Pulver,  6  Wend.  632 ;  Matter 
of  Bradfltreet,  13  Johna.  385 ;  Lewte  v.  Paipe,  &  Abb.  N.  8.  20O ;  Stanton  v, 
KIlis,  16  Barb.  319:  Sonle  r.  Chase,  1  Abb.  N.  S.  43;  Rusher  v.  Sher- 
man, 28  Barb.  416 ;  Hall  v.  Robblns,  61  Id.  33. 

§  2167.  Putting  cause  on  calendar.  —  Where  the  in- 
solvent's  discharge  is  opposed,  the  court  may  direct  the 
special  proceeding  to  be  placed  upon  the  calendar  for 
trial.  In  that  case,  the  parties  must  appear,  and  the 
proceedings  are  the  same,  as  in  an  action,  except  as 
otherwise  prescribed  in  this  article  ;  and  costs,  as  in  an 
action,  except  for  proceedings  before  notice  of  trial,  may 
be  awarded  to  either  party,  in  the  discretion  of  the 
«ourt. 

New. 

§  2168.  Opposing  creditor  to  file  speoifications,  and 
may  demand  jury  trial  —  In  order  to  entitle  a  creditor 
to  oppose  the  discharge  of  the  insolvent,  he  must,  on 
the  day  fixed  to  show  cause,  or  at  such  other  time  as  the 
court  directs,  file  with  the  clerk  a  specification  of  his 
objections  ;  and  he  may  then,  but  not  afterwards,  de« 
znand  a  trial,  by  a  jury,  of  the  questions  of  fact  arising 
thereupon.  If  a  trial  by  a  jury  is  not  then  demanded, 
the  questions  of  fact  must  be  tried  by  the  court,  witlv 
out  a  jury.  Where  one  or  two  or  more  opposing  credit- 
ors demands  a  trial  by  a  jury,  all  the  material  questions 
of  fact,  arising  upon  the  objections  of  all  the  creditors, 
must  be  tried  in  like  manner,  and  at  the  same  time. 
The  court  may,  in  its  discretion,  direct  the  questions  to 
be  settled,  and  plainly  stated,  in  an  order,  as  where  an 
order  is  made  by  the  supreme  court,  in  an  action  pend- 
ing therein,  for  the  trial  of  questions  of  fact  by  a  jury. 

Section  13,  H.  S. ,  amended  ;  see  K  1163  and  1190.  Matter  of  Bradstrect, 
13  Johna.  |8A ;  People  v.  Stryker,  24  Barb.  649 :  Avery's  Oasc,  6  Abb.  144 ; 
Qrocers'  Nat.  Bank  «.  Clark,  31  How.  Pr.  115 ;  Oarcie  o.  Sheldon,  3  Barb. 
2S2;  Lee  r.  Curtis.  IT  Johns.  85;  Cohen's  Case,  10  Abb.  Pr.  257. 

§  2169.  IdL)  to  file  proo^  if  not  named  in  aohedaie. 
— Where  the  name  of  an  opposing  creditor  does  not  ap. 
pear  in  the  schedule,  he  most  file,  with  the  specification 
of  his  objections,  proof,  by  affidavit,  that  he  is  a 
creditor ;  and  if  his  death  is  not  set  forth  in  the  schedule, 
he  must  also  file  his  affidavit,  to  the  effect  specified  in 
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Babdiviflions  fint  and  second  of  section  2160  of  tMa 
act. 
New.    See  Avery's  Case,  6  Abb.  Pr.  144. 

§  2170.  Proceedings  if  Jurors  do  not  a^ee.  —  There 
shall  be  but  one  trial  by  jury.  If  the  jurors  cannot 
agree,  after  being  kept  together  for  such  a  time  as  the 
court  deems  reasonable,  the  court  must  discharge  them, 
and  determine  the  questions  of  fact,  or  those  questions 
as  to  which  the  jurors  have  not  agreed,  upon  the  evi- 
dence taken  before  the  jury,  as  if  a  jury  had  not  been 
demanded. 

Id.,  I  19. 

§  2171.  When  insolvent  required  to  produce  him 
non-resident  wife. — Where  the  petitioner's  wife  reatdes 
without  the  State,  the  oonrt,  or  a  judge  thereof  oat  of 
court,  may,  upon  the  application  of  any  creditor,  make 
an  order,  requiring  the  petitioner  to  bring  his  wife  be- 
fore the  court,  at  the  hearing  or  trial,  to  the  end  that 
she  may  be  examined  as  a  witness.  A  copy  of  the  order 
must  be  personally  served  upon  the  petitioner,  at  least 
three  weeks  before  the  hearing.  If  it  appears,  upon  the 
hearing,  that  service  could  not,  with  due  diligence,  be 
so  made,  in  consequence  of  the  petitioner's  sickness  or 
absence,  the  court  may,  in  its  aiscretion,  adjourn  the 
hearing  or  trial,  and  prescribe  the  time  and  manner  of 
service  of  the  order  for  the  adjourned  day.  If,  after  due 
service,  the  petitioner's  wife  does  not  attend  at  the  time 
and  place  appointed,  the  petitioner  is  not  entitled  to  his 
discharge,  unless  he  proves,  to  the  satisfaction  of  the 
court,  by  his  affidavit,  or  upon  his  oral  eicamination,  or 
otherwise,  that  he  was  unable  to  procure  her  attend- 
ance. 

Id.,  H  20 and  21,  amended  and  consolidated. 

g  2172.  Bxamination  of  insolvent.  —  At  the  hearing* 
or  trial,  the  petitioner  must  be  examined  under  oath,  at 
the  instance  of  any  creditor,  touching  his  property  or 
debts,  or  any  other  matter  stated  In  his  flcheaule,  or  any 
changes  that  have  occorred  in  the  fdtaation  ef  hte  prop- 
erty, since  the  making  of  the  schedule ;  and  partfea- 
larly  whether  he  has  collected  any  debts  or  demands,  or 
made  any  transfers  of,  or  otherwise  affiBcted,  bis  real  or 
personal  property.    Any  creditor  may  contradict  or  im* 
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peach,  by  other  competent  evidence,  the  testimony  of 
the  insolvent  or  of  his  wife. 
Id..  18. 

§  2173.  When  lasohrent  cannot  be  discharged.  -—  In 
either  of  the  following  cases,  the  petitioner  is  not  enti> 
tied  to  a  discharge : 

1.  Where  it  appears,  upon  the  hearing  or  trial,  that, 
after  making  the  schedale  annexed  to  his  petition,  he 
has  collected  a  debt  or  demand,  or  transferred,  abso- 
lutely, conditionally,  or  otherwise,  any  of  his  property, 
not  exempt  by  law  from  levy  and  sale  by  virtue  of  an 
execution,  and  he  neglects  or  refuses  forthwith  to  pay 
over  to  the  clerk,  the  full  amount  of  all  debts  and  de- 
mands so  collected,  and  the  full  value  of  all  property  so 
transferred,  except  so  much  of  the  money,  ana  of  the 
value  of  the  property,  as  appears  to  have  been  neces- 
sarily expended  by  him  for  the  support  of  himself  or 
his  family. 

3.  Where  It  appears,  in  like  manner,  that  the  peti- 
tioner, within  two  years  before  presenting  the  petition, 
has,  in  contemplation  of  his  becoming  insolvent,  or  of 
hie  petitioning  for  his  discharge,  or  knowing  of  his  in- 
solvency, made  an  assignment,  sale  or  transfer,  either 
.aberolnte  or  conditional,  of  any  of  his  property,  or  of  any 
interest  therein,  or  confessed  a  judgment,  or  given  any 
security,  with  a  view  of  giving  a  preference  to  a  creditor 
for  an  antecedent  debt. 

Id.,H  23  and  M  Ainend«d  :  L.  18M.  ch.  IfT.  Saydam  r.  Belknap.  20 
Hun,  f^;  Matter  of  Hurst,  7  Wend.  240:  see  Corning  v.  White,  2  Patge, 
aCT;  Roiiwog  V.  Seymour.  7  Robt.  427,  430 ;  Dickerholf  r.  Ahlborn,  2  Abb. 
N.  C.  3r2 ;  Kx  parte  Brady.  8  Finn,  4^ :  8.  c,  G»  N.  Y.  215;  Baily  v.  Bur- 
ton, 8  Wend.  33V:  NeUly  v.  Richardson,  4  Cow.  en7:  Morcwoo<l  r.  Hoi- 
Uater.  6  N.  T.  309:  Hoyden  v.  Palmer,  34  Wend.  364 ;  Hatch  v.  Brewster, 
»Barb.  27«:  People  v.  Stryker,  24  Id.  649:  Rusher  v.  Sherman,  28  W. 
416;  8cnal1v.  Wheaton,4  E.  D.  Smith,  306:  Lewuv.  Page,  8  Abb.  Pr. 
N.  8.  aOD;  Haydenv.  Palmer,  24  Wend.  954;  Phaeuix  «.  Stagg,!  Hall, 
635;  Hail  V.  Bobbins.  4  Lans.  463;  8.  c,  61  Barb.  33;  People  r.  While.  14 
How.  Pr.  498 ;  Browne  v.  Bradley,  ft  Abb.  Pr.  HI ;  People  v.  Sutherland, 
IB  Han,  tW:  six  parte  Vltcgerold,  d6  How.  Pr.  NO;  8.  c.,6Abb.  N.  G. 
857. 

g  2174.  When  assignment  to  be  directed. — An  order, 
directing  the  execution  of  an  assignment,  must  be  made 
by  the  court,  where  it  appears,  oy  the  verdict  of  the 
iury ;  or,  if  a  jury  has  not  been  demanded,  or  the  lurors 
have  been  discharged  by  reason  of  their  inability  to 
agree,  where  it  satisfactorily  appears  to  the  court ;  as 
follows : 
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1.  That  the  petitioner  is  jnstly  and  truly  indebted  to 
the  consenting  creditors,  in  sams  which  amonnt,  in  the 
aggregate,  to  two-thirds  of  all  the  dehts,  which  the  peti- 
tioner owed,  at  the  time  of  presenting  hid  petHioa,  to 
creditors  residing  witliin  the  United  States. 

2.  That  he  has  honestly  and  fairly  given  a  true  ae> 
count  of  his  property. 

2.  That  he  lias,  in  all  things,  conformed  to  the  mni. 

ters  required  of  him  hy  this  article. 

Id. .  M  25  and  26,  amenderl.  Matter  of  Bradstreet,  IS  Jobns.  989 :  Peo- 
ple t'x  rel.  r.  Sutherland,  16  Hun,  19B ;  Matter  of  Boseobcrg.  10  Abb.  N. 
B.  4S0;  Coben's  Case,  10  Abb.  257. 

§2176.  AAsignment   contentji,  and  to  whom  made. 

— The  order  must  designate  one  or  more  trustees,  resi* 
dents  of  the  State;  and  mast  direct  the  petitioner  to 
execute,  to  him  or  them,  an  assignment  of  all  his  prop- 
erty, at  law  or  in  equity,  in  possession,  reversion,  or  re. 
mainder,  excepting  only  so  much  thereof,  as  is  exempt 
^  law  from  l^y  and  'sale,  by  virtue  of  an  execution. 
The  assignment  must  be  acknowledged  or  proved,  and 
certified,  in  like  manner  as  a  deed  to  be  recorded  in  the 
county,  and  must  be  recorded  in  the  clerk's  office  of  the 
county.  Where  it  appears,  from  the  schedale  or  other- 
wise, that  real  property  will  pass  thereby,  it  must  be  also 
recorded  as  a  deed,  in,  the  prober  office  for  recording 
deeds,  of  each  county  where  the  real  property  is  situ* 
ated. 

Id.,  1 2.%  In  part ;  also,  {  20,  art.  7, R.  S.  Rookwell  v.  Brown,  3S  N.  F. 
381);  B.  c,  11  Abb.  N.  C.  700:  42  How.  226;  54  N.  Y.  210;  Rockwell  ». 
McQovern,  60  id.  294  ;  40  N.  Y.  Super.  CU  11& 

§  2176.  Id.  trustees,  how  designated.  —The  trustee 
or  trustees  may  be  nominated  by  a  majority  in  amount 
of  tlie  consenting  creditors.  If  no  person  is  ao  noml- 
nated,  one  or  more  persons  must  be  appointed  by  the 
court  for  the  purpose.  The  nomination  may  be  included 
in  the  consent,  or  made  in  a  separate  paper,  or  orally 
upon  the  hearing  or  trial,  and  entered  in  the  minutes. 

Id.,  J 27. 

I 

§  2177.  Effect  of  assignment. — The  assignment  vesta 
in  the  trustee  or  trustees  all  the  petitioner's  interest, 
legal  or  equitable,  at  the  time  of  its  execution.  In  any 
real  or  personal  property,  not  exempt  by  law  from  levy 
and  sale  by  virtue  of  an  execution ;  and  any  contingent 
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interaat  which  may  vest  wUhin  three  years  thereafter. 

When  a  conlingent  interest  so  vests,  it  passes  to  the 

trustees,  in  the  same  manner  as  it  would  have  vested  ia 

the  petitioner,  it  he  had  not  made  an  aesigament. 

Id..S2B.  Rockwell  v.  McOovern.69  N.  T.  294;  Rockwell  v.  Brown, 
11  Abb.  Pr.N.  S.40«;  fl.  C..31  N.  Y.  Super.  Ct.  (J.  A  S.)  380;  42  How. 
Pr.  228;  M  N.  Y.  210;  40  N.  Y.  Supor.  Ct.  (J.  ft  8.)  418;  Roseboom 
«.  Mother,  2  Denlo,  61;  Ward  r.  Bokkelen,  2  Paige.  289 ;  Klpp  r.  Dank  of 
N.  Y.,10  Johns.  63;  Kennedy  r.  Strona,  id.  289;  Bally  v.  Burton,  8 
wend.  ^S9\  Waddtn^ton  v.  Vrcedenburgh,  2  Johns.  Cos.  227;  Rockwell 
V.  Oinnelly,  69  N.  Y.  614;  Harsh  ti.  Wendover,  3  Cow.  69;  Hopkins  «. 
Banks,  7  Id.  630;  Hosford  v.  Nichols,  1  Poifce.  220;  Rauklue  r.  £Ulott,  16 
N.  Y.  377;  Moran  v.  Hays,  1  Johns.  Ch.  339;  Van  Valkenburg  v.  Elmcn- 
dorf,  l»  Johns.  914. 

g  2178.  When  discharge  to  be  granted. —  Upon  the 

production   by  the  petitioner  of  a  certificate  of  tlie 

trustee  or  trustees,  duly  acknowledged  or  proved,  and 

certified,  in  lilce  manner  as  a  deed  to  be  recorded  in  the 

county,  to  the  effect,  that  the  insolvent  has  assigned,  for 

the   l!enefit  of  all   his   creditors,  all  his  property  so 

directed  to  be  assigned, and  all  the  books,  vouchers,  and 

papers   relating  thereto,  and  that  he  kas  delivered  so 

much  thereof  as  is  capable  of  delivery  ;  and  also  of  a 

oertificate  of  the  county  clerk,  that  the  assignment  has 

been  duly  recorded  in  his  office  ;   the  court  must  grant 

to  the  insolvent  a  discharge  from  his  debts,  which  has 

the  effect  declared  in  the  following  sections  of  this 

article. 

Id.,  129.  See  Poopto  ex  rel.  e.  Sutherland,  1«  Han,  193;  Rasher  v. 
Sbennan,  2SBarb.  416. 

§  2179.  Pkooeedings  where  trustee  reliisas  to  give 
oertificate,  etc. — If  a  trustee  refuses  or  neglects,  upon 
payment  or  tender  by  the  petitioner  of  the  expense  of 
Bo  doing,  to  execute  or  acknowledge  a  certificate,  as  pre- 
scribed in  the  last  section,  or  to  cause  the  assignment  to 
be  recorded,  as  therein  prescribed,  the  court,  upon  proof 
by  affidavit  of  the  facts,  must  make  an  order,  requiring 
the  trustee  to  show  cause,  at  a  time  and  place  therein 
specified,  why  tlie  petitioner  should  not  be  discharged, 
notwithstanding  his  neglect  or  refusal ;  and  why  the 
trustee's  appointment  should  not  be  revoked. 

Section  A  ftrt.  7,R.  S. 

g  2180.  The  same. —  If,  upon  the  return  of  the  order, 
It  appears  that  the  assignment  has  been  duly  executed, 
And  that  the  petitioner  has  duly  delivered  all  his  prop- 
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ertr  directed  to  be  Msigned,  and  all  the  books,  Toaeheni, 
and  papers  relating  thereto,  which  are  capable  of 
deliverj,  the  court  may,  either 

1.  G  rant  a  discharge  oif  the  petitioner,  notwithstanding 
the  neglect  or  refusal  of  the  trustee ;  or 

2.  Make  an  order,  revoking  the  appointment  of  the 
trustee.  Upon  the  entry  of  such  an  order,  the  powers 
of  the  trustee,  and  his  interest  in  the  assigned  property 
cease.  If  there  is  no  other  trustee,  the  court  must,  by 
the  same  or  another  order,  appoint  one  or  more  new- 
trustees.  Such  an  appointment  has  the  same  effect,  aa 
if  the  person  or  persons  so  appointed  were  named  as 
trustees  in  the  original  assignment. 

Id. ,  M  24, 26,  ami  2S,  axQeoded  sod  coosoUdated. 

§  2181.  Bischarge,  etc.,  to  be  veoorded^--  The  dis^ 
charge,  and  the  petition,  affidavits,  orders,  schedule,  and 
other  papers  upon  which  the  discharge  Is  granted, 
exclusive  of  the  minutes  of  testimony,  must  be  recorded 
in  the  clerk's  office  of  the  county,  within  three  months 
after  the  discharge  is  granted.  In  default  thereof,  the 
discharge  becomes  inoperative,  from  and  after  that 
time.  The  original  discharge,  the  record  thereof,  or  a 
transcript  of  the  record  duly  authenticated, Is  conclnsive 
evidence  of  the  proceedings  and  facts  therein  contained. 
The  other  papers  specified  in  this  section,  the  record 
thereof,  or  a  transcript  of  the  record  duly  authenticaUHl, 
are  presumptive  evidence  of  the  proceedings  and  facts 
therein  conuined. 
Id.,  {  19,  amended  ;  L.  1866, cb.  116  (6  Bdm.  709). 

§  2182.  Bffeot  of  discharge. —  Except  as  prescribed  in 
the  next  two  sections,  a  discharge,  granted  as  prescribed 
in  this  article,  exonerates  and  discharges  the  petitioner 
from  every  debt,  due  at  the  time  when  he  executed  his 
assignment,  including  a  debt  contracted  before  that  time, 
though  payable  afterwards;  and  from  every  liability 
incurred  by  him,  by  making  or  indorsing  a  promissory 
note,  or  by  accepting,  drawing,  or  indorsing  a  bill  of 
exchange,  before  the  execution  of  his  assignment ;  or 
incurred  by  him,  in  consequence  of  the  payment,  by  any 
party  to  such  a  note  or  bill,  of  the  whole  or  any  part  of 
the  money  secured  thereby,  whether  the  payment  is 
made  before  or  after  the  execution  of  the  assignment. 
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8ae  N  9^  "oA  81«  art.  3,  B.  8.  Anonym^aB,  1  Sdin.  188;  Fonl  r.  An- 
drews, 9  Wend.  312;  Donnelley  v.  Corbett,  7  N.  Y.  6U0;  Haydeu  r.  Pal- 
iner«  2  Hill.  205;  8.  c.,71d.  385;  8oule  v.  Chase,  39  N.  Y.  342;  Pratt  v. 
Gbaae,  44  Id.  M7  ;  Lester  v.  Christalar.  I  Daly,  20;  Van  Hook  r.  Whit- 
loclc,.7  Paige,  373;  g.  o,,  26  Wend.  43;  Witt  v.  yoUel^  2  id.  467:  DeiHiy  r. 
Swart,  3  id.  135;  Moore  v.  VIeie,  41d.  420:  Ocean  Nat.  Bank  v.  Ol«?ott,46 
N.  T.  12;  Ksworth  v.  Caldwell,  18  Abb,  »};  s.  c.  27  How,  188;  48  N.  Y, 
680:  Alger  v.  Raymond,  7  Bosw.  4L8:  0.  c,  25  Uow.  509.  note  ;  8unton«. 
BUia,  12  N.  Y.  675;  Halo  v.  Sweet,  40  id.  97;  Barber  v.  Wiuslow.  12 
Wend.  102;  Knaherv.  Sherman,  28  Barb.  416;  People  v.  Stryker,  24  Id. 
619:  Saltersv.  Tobias,  3  Paige,  838;  Rockwell «.  Brown,  42  Uow.  226;  a. 
C,  11  Abb.  N.  S.  400  ;  County  of  Albany  v.  Capron,  17  Johns.  44;  People 
V.  Rossiter,  4Cow.  143:  Clinton  v.  Hart,  1  Johns.  S76;  Wame  t*.  Con- 
stant, 6  John<i.  135 ;  McNeillyv.  Richardson,  4  Cow.  407;  Rosevelt  v. 
Kellofcg,  20  Johns.  208:  Mechanics  and  Farmers'  Bank  v.  Capron.  15 
id.  4«7 ;  Lansing  v.  Penderffasi,  9  id.  127 ;  Luther  v.  Deyo,  19  Wend.  629; 
Grocers*  Bank  «.  Clark,  31  How.  Pr.  115;  Peebles  v.  Kittlevg  Johns.  363 ; 
Workman  o.  Leak,  Cowp.  22;  Zinn  v.  RItterman,  2  Abb.  Pr.  V.  S.  261; 
Croacb  v.  Gridley,  6  UUl,  250;  Strong  v.  White,  9  Johns.  161 ;  Campbell 
V.  Perkins.  8  N.  Y.  430 ;  Deyo  v.  Van  Valkenburah,  6  Hill,  242;  Kennedy 
V.  Stronx,  10  Johns.  289;  Harrison  v.  Lourle,  49  How.  Pr.  124;  Stelnmetz 
V.  AlnaUe,  4  Denio,  473;  Robinson  v.  Peasant,  63  H.  Y.  419. 

g2183.  IcL;  exception  as  to  foreign  contracts  or 
GToditors.—  In  either  of  the  following  cases,  such  a  dis- 
charge does  not  affect  a  debt  or  liability,  fouDded  upon 
a  contract,  unless  it  was  owin^,  when  the  petition  was 
presented,  to  a  resident  of  the  »tate;  or  the  creditor  has 
execated  a  consent  to  the  discharge;  or  has  appeared  in 
the  proceedings;  or  has  received  a  dividend  from  the 
trustee : 

1.  Where  the  contract  was  made  with  a  person  not  a 
resident  of  the  State. 

8.  Where  ft  was  made  and  to  be  performed  witho.ut 
th^tate. 

3.  Where  the  creditor  was  not,  at  the  time  of  the  dis- 
charge, a  resident  of  the  State. 

See  H  30  and  31,  art.  3.  Bonle  v.  Chase,  39  N.  Y.  342:  Ford «. Andrews, 
9  Wend.  312;  Wyman  v.  Mitchell.  1  Cow.  316,  321 ;  Mather  v.  Bush,  16 
Johns.  233;  RoeeveUv.  Cebr%.17  id.  108;  Jaques «.  Marqaand,  6  Cow. 
4*7;  Donelly  v.  Corbett.  7  N.  T.  5O0:  Parkinson  v.  Scoville,  19  Wend. 
150 ;  Pratt  v.  Chase,  44  N.  Y.  597  :  Penniman  v.  Meigs,  9  Johns.  328 ; 
Hicks  V.  iiotchkiss^  7  id.  409;  Lester  v.  Christelar,  1  Daly,  29,  30; 
Smith  V.  Gardner,  4  Bosw.  M ;  Ballard  v.  Webster,  9  Abb.  Pr.  404;  Van 
Hook  ».  Whitlock,  7  Paige,  373 :  a.  c. ,  26  Wend.  43 ;  In  re  Jacobs,  12  Abb. 
Pr.  N.  S.  273;  Shears  v.  Sohllnger,  10  Abb.  Pr.  N.  S.  287;  Wright «. 
PaClon,  10  Johns.  300;  Smith  v.  Spinola,  2  Id.  198:  White  v.  Canfleld,  7 
id.  117  ;  Secord  v.  Whale*  11  Id.  194 ;  Peck  v.  Hozler,  14  id.  346. 

6  2184.  Id.  I  as  to  debts,  eta,  to  the  United  Stotea 
and  the  State. —  Such  a  discharge  does  not  affect: 

1.  A  debt  or  duty  to  tho  United  States  ;  or 

2.  A  debt  or  duty  to  the  State,  for  taxes  or  for  money 
received  or  collected  by  any  person  as  a  public  officer, 
or  in  a  fiduciary  capacity,  or  a  cause  of  action  specified  in 
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sect  ton  1969  of  tkis  act»or  a  judgment  reeoTered  upon 

each  a  cause  of  action. 

Except  as  prescribed  iu  this  section,  the  discharge 

exonerates  the  petitioner  from  a  debt  or  other  liabiUtj 

to  the  State,  in  like  manner  and  to  the  same  extent,  aa 

from  a  debt  or  liability  to  an  IndiTiduaL 

r Art.  7.  2{  29  and  30,  R.  8. ,  amended  ;  L.  1659,  eb.  2 ;  Peoplo  v.  Rofslter,  4 
Cow.  143;  People  v.  Ileridmer,  Id.  34fi;  Aboii.,  1  Atk.  2fiL 

§  2186.  Insolvent  to  be  released  from  imprisonment. 

—  If,  at  the  time  when  the  discharge  is  granted,  the 
petitioner  is  under  arrest,  by  virtue  of  an  execution 
agaiDst  his  person  issued,  or  an  order  of  arrest  made,  in 
an  action  or  special  proceeding,  founded  upon  a  debt  or 
liability  from  which  he  is  discharged,  as  prescribed  in 
the  foregoing  sections  of  this  article,  he  must  be  released 
from  the  arrest,  upon  producing  to  the  officer  hia  dis- 
charge, or  a  certified  copy  of  the  record  thereof.  If  tiie 
adverse  party  wishes  to  test  the  validity  of  the  discharge, 
he  may  procure  a  new  order  of  arrest,  or  cause  a  new 
execution  to  be  issued,  as  the  case  requires. 
Art.  3.2S4,R.S. 

§  2186.  Discharge  when  void.  —  A  dischaxge, 
granted  as  prescribed  in  this  article,  is  void,  in  either 
of  the  following  cases: 

1.  Whero  the  petitioner  wilfully  swears  falsely,  in 
the  affidavit  annexed  to  his  petition  or  schedule,  or  upon 
his  examination  in  relation  to  any  material  fact,  concern. 
ing  his  property  or  his  debts,  or  to  any  other  material 
fact. 

2.  Where,  after  presenting  his  petition,  he  sells,  or  in 
any  way  transfers  or  assigns,  any  of  his  property,  or 
collects  any  debt  or  demand  owing  to  him,  and  does 
not  give  a  just  and  true  account  thereof, upon  the  hear- 
ing or  trial,  and  does  not  pay  the  money  so  collected,  or 
the  value  of  the  property  so  sold,  transferred,  or 
assigned,  as  prescribed  in  this  article. 

8.  Where  he  secretes  any  part  of  his  property,  or  a 
book,  voucher,  or  paper  relating  thereto,  witn  intent  to 
defraud  his  creditors. 

4.  Where  he  fraudulently  conceals  the  name  of  any 
creditor,  or  the  sum  owing  to  any  creditor,  or  fraudu- 
lently misstates  such  a  sum. 
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5.  Where,  ia  order  to  obtain  his  dischftri^e,  ho  procures 
any  person  to  become  a  conaentlng  creditor,  for  a  sum 
not  due  from  him  to  that  peraon  in  good  faith,  or  for  a 
sam  greater  than  that  for  which  the  holder  of  a  demand, 
purchased  or  assigned,  is  deemed  a  creditor,  as  pre- 
scribed in  this  article. 

6.  Where  he  pays,  or  consents  to  the  pavment  of,  any 
portion  of  the  debt  or  demand  of  a  creditor,  or  grants  or 
consents  to  the  granting  of  any  gift  or  reward  to  a  cred- 
itor, apon  an  express  or  implied  contract,  trust,  or 
understanding,  that  the  creditor  so  paid  or  rewarded 
flhoald  be  a  consenting  creditor,  or  should  abstain  or 
desist  from  opposing  the  discharge. 

7.  Where  he  is  guilty  of  any*  fraud  whatsoever,  con- 
trary to  the  true  intent  of  this  article. 

Id.,  {  3S,  amended.  American  Flask  and  Cap  Co.  v.  Son,  3  .^^bb.  N.  8. 
333;  8.  c,  7  Robi.  233:  Small  v.  Graves,  7  Barb.  976 ;  Uallv.  Kobblns,  01 
Id.  33;  8.  0.,  4  Lans.  463;  People  v.  Strvker,24  Barb,  frill:  Ayresr.  Scrlb- 
ner,  17  Wen<l.  407;  SUnton  v.  Ellis,  16  Barb.  314;  g.  c,  12  N.  Y.  575; 
People  V.  Gray,  19  How.  2'W;  s.  c,  10  Abb.  468;  Suull  v.  Wheaton,  2 
Abb.  175;  8.  c,  4  E.  D.  Smith,  3u6:  Ely  t>.  Cook,  9  Abb.  .W>;  ».  c.,2 
Hilt.  406;  28  N.  Y.  365;  2  Abb.  Ct.  App.  14;  Tajior  v.  WilHunw.  20 
Johns.  21 ;  McNalr  v.  Gilbert,  3  Weml.  314!;  Ex  parte  Hurst,?  Weml.  2:»; 
Morewood  v.  Hollister.e  N.  Y.  309;  Lewis  v.  Paige,  8  Abb.  Pr  N.  ti.  200 
Marrow  v.  Freeman,  61  N.  Y.  515. 

§  2187.  Invalidity  may  be  proved  on  motion  to 
vacate  order  of  arrest^  etc. —  Where  a  person,  who  has 
been  discharged  as  prescribe<I  in  this  article,  ia  afterwards 
arrested  by  virtue  of  an  order  of  arrest  made,  or  an 
eTecation  issued,  in  an  action  founded  upon  a  debt  or 
liability  from  which  he  is  so  discharged,  tlie  adverse 
party  may  oppose  his  application  to  be  released  from 
the  arrest  by  proof,  by  affidavit,  of  any  cause  for  avoid- 
ing the  discharge,  for  want  of  jurisdiction,  or  as  specified 
in  the  la^t  section.  If  such  a  cause  is  established,  the 
application  must  be  denied. 

Art.  7,  H  21  and  22:  see  |  586,  ante.  Am.  Flask  and  Cap  Co.  v.  Bon,  7 
Robt.  233:  8.  c,  3  Abb.  Pr.  N.  8.  X^:  Dresser f*.  Shnfeldt,  7  How.  a\  A9: 
Qardoer  v.  Lt^,  2  Daly,  lia :  Wilt  v.  Follet;,  4  Wend.  fiOl ;  People  ex  rel. 
V.  6tr7ker,2rBarb.  619 ;  Rusher  v.  Sherman,  28  id.  416. 

ARTICLE  SECOND. 

XZBICFTION    FROM  ARKBST,  OR    DISCHARQB:    FROIC    lU- 
PRIBONKBNT,  OF  AN  INSOLVETfT  DBBTOR. 


2188.  Who  m$j  be  exempted,  and  by  wbat  coart. 
2U9.  ContenU  or  petition. 
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8ec.  2100.  Petitioner**  ichedule. 

2191.  HU  affidavit. 

2192.  Order  10  8ho«r  catiM. 

2193.  Hearing,  etc. 

2194.  Order  oirecttog  assignment ;  alignment  pursuant  thereto. 

2195.  When  diflcharge  to  be  granted ;  efltoct  thereof. 

2196.  Discharge  to  bo  recorded,  etc. 

2197.  Petitioner  to  be  released  from  Imprisonment. 
2193.  Debts  not  atrected,  etc. 

2199.  Dificbaige,  when  void. 

§  2188.  Who  may  be  exempted,  and  by  what  oomt 

— An  insolvent  debtor  may  be  exempted  from  arrest,  or 
discharged  from  imprisonment,  ae  prescribed  in  this 
article.  For  tiiat  purpose,  be  must  applj,  by  petHioo, 
to  the  county  court  of  the  county  in  which  be  resides, 
or  is  imprisoned  ;  or,  if  he  resides  or  is  imprisoned  in 
the  city  of  New.Yorit,  to  the  court  of  common  pleas  for 
that  city  and  county.  A  person,  who  has  been  admit- 
ted to  the  jail  liberties,  is  deemed  to  be  imprisoned, 
within  the  meaning  of  this  article. 

2 R.  8.  28,  J 1  (2  Kdm.  29) :  see  1 2200.  post.  Devlin  v.  Cooper.  20  Ho«, 
188:  Am.  Flask  Co.  v.  Son, 7  Robt.  233;  s.  c.  3  Abb.  Pr.  N,  g.  XS;  RifW 
r.  Rltterman,  1  Abb.  Pr.  N.  S.428;  People  ex  rel.  Latorre  9.  O'Brien. I 
Abb.  Dec.  652;  8.  c,  6  Abb.  Pr.  N.  8.  63;  «  Barb.  M;  b  Abb.K  N.  »• 
222;  Matter  of  Roberts,  S3  How.  Pr.  199;  see  £x  parte  Roberts,  70  I. 
Y.  6. 

g  2189.  Contents  of  petition. — The  petition  must  be 
in  writing ;  it  must  be  signed  by  the  insolvent,  and 
specify  his  residence,  and  also,  if  he  is  in  prison,  the 
county  in  which  he  is  imprisoned,  and  the  cause  of  his 
imprisonment.  It  must  set  forth,  in  sub»tauce.  that  be 
is  unable  to  pay  all  his  debts  in  full ;  that  he  is  willing 
to  assign  his  property  for  the  benefit  of  all  his  credit- 
ors, and  in  all  other  respects  to  comply  with  the  provis- 
ions of  this  article,  for  the  purpose  of  being  exempted 
from  arrest  and  imprisonment,  as  prescribed  therein ; 
and  it  must  pray,  that  upon  his  so  doing,  be  may  there- 
after be  exempted  from  arrest,  by  reason  of  a  debt, 
arising  upon  a  contract  previously  made  ;  and  also,  if 
he  is  imprisoned,  that  he  may  be  discharged  from  liifl 
imprisonment.  It  must  be  verified  by  the  affidavit  of 
the  insolvent,  annexed  thereto,  taken  on  the  day  of  tbe 
presentation  thereof,  to  the  effect,  that  the  petiUon  iM 
in  all  respects  trae  in  matter  of  fact. 

S  K.  8.  28.  i  1  (2  Bdm.  29) ;  see.  also,  }  21U,aDte.  and  OMeetbete  dlc^ 
Matterof  Jacobs,  12  Abb.  N.  8.  273. 
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g  2190.  Petitioner's  sohedtile.— The  petitioner  must 
annex  to  his  petition,  a  schedule,  in  all  respects  simi- 
lar to  that  required  of  an  insolvent,  as  prescribed  in 
section  2162  of  this  act. 

Id.,  part  of  1 3 .  see  9  2162,  and  cases  there  cited. 

g  2191.  His  affidavit.--  An  affidavit,  in  the  following 
form,  subscribed  and  talLen  by  the  petitioner,  before  the 
county  judge,  or,  in  the  city  of  New-York,  before  the 
judge  holding  the  term  of  the  court  at  which  the  order 
specified  in  the  next  section  is  made,  must  be  annexed 
to  the  schedule: 

M  I, ,  do  swear  "  (or  '*  affirm  ",  as  the  case  may 

he,)  **  that  the  matters  of  fact,  stated  in  the  schedule 
hereto  annexed,  are,  in  all  respects,  just  and  true ;  that 
I  have  not,  at  any  time,  or  in  any  manner  whatsoever, 
disposed  of  or  made  over  any  part  of  my  property,  not 
exempt  by  express  provision  of  law  from  levy  and  sale 
by  virtue  of  an  execution,  for  the  f  nture  benefit  of  my- 
self or  my  family,  or  disposed  of  or  made  over  any  part 
of  my  property,  in  order  to  defraud  any  of  my  credit- 
ors ;  and  that  I  have  not  paid,  secured  to  be  paid,  or  in 
any  way  compounded  with,  any  of  my  creditors,  with  a 
view  that  tbey  or  any  of  them  should  abstain  from 
opposing  my  discharge." 
Id.,  remalmter  of  ^2,  amended ;  see  1 2163,  and  cases  there  cited. 

§  2192.  Order  to  show  cause. — The  petition,  and  the 
papers  annexed  thereto, must  be  presented  to  the  court, 
and  filed  with  the  clerk.  The  court  must  thereupon 
make  an  order,  requiring  all  the  creditors  of  the  peti- 
tioner to  show  cause  before  it,  at  a  time  and  place 
therein  specified,  why  the  prayer  of  the  petitioner 
should  not  be  granted  ;  and  directing  that  the  order  be 
published  and  served,  in  the  manner  prescribed  in  sec- 
tion 2165  of  this  act,  for  the  publication  and  service  of 
an  order,  made  as  therein  prescribed. 

Sections  3  and  4,  amended,  sec  M  21A4,  2165,  ante,  and  cases  there  cited. 
Matter  of  Jacobs,  12  Ho\v.  (U.  8.)  273;  Dickerhotfv.  Ahlborn,  3  Abb.  N. 
a 372:  People  V.  Daly,  67  Barb.  325;  s.  c,  4  Hun.  641. 

§  2193.  Hearing,  etc — The  provisions  of  sections 
2166,  2167,  2168.  2169,  2170,  2172,  and  2173  of  this  act, 
apply  to  a  special  proceeding,  taken  as  prescribed  in 

'  \  article. 
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Id. .  H  S,  6.  and  7 :  see  «  21G6«  21fi7.  2168, 2169, 2170, 2172,  2173,  and  cases 

there  cited 

§  2194.  Order  directing  asrigiunent:  auigiunent 
pursuant  thereto. — An  order,  directing  the  execution  of 
an  EPsigDment,  must  be  made  by  the  court,  where  it  ap- 
pearp,  by  the  verdict  of  the  jury,  or,  if  a  jury  lias  not 
been  demanded,  or  the  jurors  have  been  diecharged  by 
reason  of  their  inability  to  agree,  where  it  satisfactorily 
appears  to  the  court,  as  follows  • 

1.  That  the  petitioner  is  unable  to  pay  his  debts. 

2.  That  the  schedule  annexed  to  his  petition  is  true. 

3.  That  he  has  not  been  guilty  of  any  fraud  or  con* 
cealment,  m  violation  of  the  provisions  of  this  article. 

4.  That  he  has,  in  all  things,  conformed  to  the  mat* 
ters  required  of  him  by  this  article. 

The  provisions  of  sections  2175,2176,  and  2177  of  this 

act,  apply  to  the  order  prescribed  in  this  section,  and  to 

the  assignment  made  in  purHuance  thereof,  except  that 

the  trustee  or  trustees  must  be  nominated,  as  well  as  ap. 

pointed,  by  the  court. 

Id.,  n  8  and 9,  amended ;  see,  also,  H  2fl7S,  2179. 2177.  and  cases  them 
cited. 

§  2196.  When  discharge  to  be  granted  \  effect  there- 
of.— Upon  the  production,  by  the  petitioner,  of  tho  cer- 
tificates of  the  trustee  or  trustees,  and  the  county  clerk, 
to  the  effect  prescribed  in  section  2178  of  this  act,  the 
court  must  grant  to  the  petitioner  a  discharge,  declar> 
ing  that  the  petitioner  is  forever  thereafter  exempted 
from  arrest  or  imprisonment,  by  reason  of  any  debt  due 
at  the  time  of  making  the  assignment,  or  contracted  be- 
fore that  time,  though  payable  afterwards ;  or  by  reason 
of  any  liability  incurred  by  him,  by  making  or  indorsing 
a  promissory  note,  or  by  accepting,  drawing,  or  indors- 
ing a  bill  of  exchange,  before  the  execution  of  the 
assignment ;  or  in  consequence  of  the  payment,  by  any 
party  to  such  a  note  or  bill,  of  the  whole  or  any  part  of 
the  money  secured  thereby,  whether  the  payment  is 
made  before  or  after  the  execution  of  the  asBi^nment, 
with  the  exceptions  specified  in  section  2218  of  tuis  art. 
The  discharge  shall  have  tho  effect  therein  declared,  as 
prescribed  in  this  section. 

Id. ,  1 10.  amended ;  see  {  2177,  ante,  and  1 2218,  noit ;  seejl  29  and  »  of 
art.  7.  R.  S.,  amended ;  L.  IS.¥J.  ch.  2,  Grocers'  National  Bank  «.  Clark, 
31  How.  115,  Matter  of  Pie,  10  Abb.  Pr.  409 ;  Harrison  v,  Loarie,49  How. 
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Pr.  124;  People  v.  Marine  Court,  3  Cow.  366;  Ex  parte  Thayer,  4  Id. 
«6 :  Hayden  r.  Palmer,  24  Weoii.  364 ;  Luther  v.  Deyo,  19  Id.  029 ;  People 
ex  rel.  Rittermanv.  Kelly,  1  Abb.  Pr.  N.  S.  432;  DlckerhofTv.  Ablbom, 
2  Abb.  N.  C.  372 ;  see  cases  cited  under  {  2178. 

g  2196.  Discharge  to  be  recorded,  etc.  -^  The  pro. 
visions  of  section  2181  of  this  act  apply  to  the  discharge, 
and  to  the  petition  and  other  papers  upon  which  it  was 
panted. 

Sec.  19,  art.  7,  R.  S.,  amended  by  L.  1866,  ch.  116  (6  Edm.  701). 

§  2197.  Petitioner  to  be  released  from  imprison- 
ment. —  Tf ,  at  the  time  when  the  discharge  is  granted, 
the  petitioner  is  imprisoned,  by  virtue  of  an  execution 
against  his  person  issued,  or  of  an  order  of  arrest  made, 
in  an  action  or  special  proceeding  founded  upon  a  debt, 
liability,  or  judgment,  as  to  which  he  is  exempted  from 
arrest  or  imprisonment,  as  prescribed  in  the  last  section 
but  one,  the  officer  must  forthwith  release  him,  on  pro- 
dactionof  the  discharge,  or  a  certified  copy  of  the  record 
thereof. 

Id.,  {11.  amended.  Coman  v.  Storm,  26  How.  Pr.  64,  88;  Hayden  v. 
Palmer,  24  Wend.  364 ;  Luther  v.  Deyo,  19  Id.  629 ;  Ex  parte  Thayer,  4  Cow. 
66;  People  v.  Marine  Court,  aid.  366;  see  People  r.  Kelly,  1  Abb.  N.  C, 
432;  Qrocers^Nat.  Bank  v.  Clark,  31  How  115;  Matter  of  Pie,  10  Abb. 
Fr.409. 

S  2198.  Debts  not  affected,  etc. — A  debt,  demand, 
juagraent,  or  decree,  against  an  insolvent,  discharged 
as  prescribed.in  this  article,  is  not  affected  or  impaired 
by  the  discliarge;  but  it  remains  valid  and  effectual, 
against  all  his  property,  acquired  after  the  execution  of 
the  assignment.  The  lien,  acquired  by  or  under  a  judg- 
ment or  decree,  upon  any  property  of  the  insolvent,  is 
not  affected  by  the  discharge. 
Id.,  i  12. 

§  2199.  Discharge,  when  void. — A  discharge,  granted 

to  an  insolvent  as  prescribed  in  this  article,  is  void,  in 

the  same  cases,  so  far  as  they  are  applicable,  in  which  a 

discharge,  granted  as  prescribed  in  article  first  of  this 

title,  is  therein  declared  to  be  void  ;  and  the  validity  of 

anch  a  discharge  may  be  tested  in  the  same  manner. 

Id., 1.13 :  we  H  2ia4,;2U6,  ante,  and  coses  there  cited.  Coffin  v,  Gour* 
lay,  9  Week.  Dig.  498. 
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ARTICLE  THIRD. 

DI8CHARGB    OF    AN    IMPRISONED    JTTDGHEKT    DEBIOR 
FROM  IMPRISONMENT. 

8bo.  2200.  Who  may  be  discharged. 

221)1.  To  what  court  application  to  be  made. 

2202.  When  petition  may  be  presented. 

2203.  Contents  of  petition;  schedule. 
22(M.  Affliittvit  of  petitioner. 

2205.  Notice  to  creditors. 

2206.  Id.;  when  service  cannot  be  made. 
22f»7.  Id. ;  when  State  a  creditor. 

2208.  ProceedinRs  on  presentation  orpetition* 

2209.  Adjournment. 

2210.  Procee<llnK3  on  adjourned  day. 

2211.  Assignment ;  effect  thereof. 

2212.  DisclmrRe ;  when  to  be  granted. 

2213.  Petitioner's  property  still  liable. 

2214.  When  creditor  may  issue  new  execution  against  penMMi. 

2215.  Powers  and  duties  of  trustees. 

2216.  Creditor  may  notify  debtor  to  apply  for  discharge. 

2217.  Etrect  of  failure  »o  to  apply. 

2218.  Debtor  to  United  States,  etc.,  not  tx>  be  discharged. 

§  2200.  Who  may  be  discharged. — ^A  person  im* 
prisoned  by  virtue  of  an  execution  to  collect  a  sum  of 
money,  issued  in  a  civil  action  or  special  proceeding, 
may  be  discharged  from  the  imprisonment,  as  prescribed 
in  this  article.  A  person  who  has  been  admitted  to  the 
jail  liberties,  is  deemed  to  be  imprisoned,  within  the 
meaning  of  this  article. 

2  R.  a.  31,  M  (2  Edm.  31),  as  amended,  L.  1847.  ch.  390, 1 1.  Comstock^s 
Case,  16  Abb.  Pr.  Zi\ ;  8.  c,  25  How.  Pr.  429;  Coman  v.  Storm,  26  Id.  64; 
DickerholTr.  Ahlborn,  2  Abb.  N.  C.  373;  Matter  of  Fitzgerald,  Sid.  .^57: 
Mans  V.  O'Brien,  14  Hun,  95 ;  Coffin  r.  Gourlay.  20  Id. 308 ;  see  J  316a.  port ; 
Moore  r.  McMahon,  20  Ifun,  44;  Matter  of  Rosenberg.  10  Abb.  N.  S.  430; 
Brown  v.  Bratlley,  6  Abb.  141 ;  People  v.  Mullin,  25  Wend.  flW:  Ilolmet 
t>.  Lansing,  3  Johns.  Cas.  75 ;  Peters  r.  Henry^  Johns.  121 ;  Van  Wesel 
r.  Van  Wezel,  3  Paige,  38 ;  People  v.  Cowle«,4  Keyea,  38;  3  Abb.Ct.  App. 
507;  Ford  v.  Fonl,  41  How.  169 :  Patrick  v.  Warner,  4  Paige  397 ;  Diisait 
V.  Delacroix,  I  Abb.  Pr.  N.  8.  409.  note ;  People  r.  Marine  Court,  3Cow. 
366;  Ex  parte  Thayer,  4  id.  6«:  Hayden  v.  Palmer,  24  Wend.  354  ;  Lather 
«.  Deyo,  19id.  629;  Grocers'  Nat.  Bank  v.  Clark,  31  How.  115,  127:  ae* 
People  V.  Campbell,  40  N.  Y.  133;  Jackson  v.  Smith,  5  Johns.  115 :  Blasell 
V.  Kip,  id.  80. 

§  2201.  To  what  court  application  to  be  made.— 
Application  for  ouch  a  discharge  must  be  made  hj  peti- 
tion, addressed  to  the  court  from  which  the  execution 
issued ;  or  to  the  county  court  of  the  county  in  which 
he  is  imprisoned  ;  or,  if  he  is  imprisoned  in  the  city  of 
Kew-York,  to  the  court  of  common  pleas  for  that  city 
and  county. 
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Id.,  part  of  (1.  amended.  Mather's  Case,  14  Abb.  Pr.  49;  Matter  of 
Walker,  2  Duer.6M;  People  ex  rel.  v.  Machado,  16  Abb.  460;  Bullyraore 
V.  Cooper.  46  N.  Y.  236,  241;  Hart  v.  Dubois,  20  Wend.  236;  People  v. 
Brennaa.  61  Barb.  MO;  Matter  of  Thomas,  10  Abb.  N.  S.  114. 

§  2202.  When  petition  may  be  presented. — A  person 
so  imprisoned  may  apply  for  bucU  a  discharge,  at  any 
time  ;  unless  the  sum,  or,  where  he  ia  imprisoned  by 
▼irtue  of  two  or  more  executions,  tlie  aggregate  of  the 
flams,  for  which  he  is  imprisoned,  exceeds  five  hundred 
dollars  *  in  which  case,  lie  cannot  present  such  a  peti. 
tion,  until  he  has  been  imprisoned,  by  virtue  of  the  exe- 
cution or  executions,  for  at  least  three  months. 

Id., 1 2,  and  part  of  8 1.  See  Browne  v.  Bradley,  5  Abb.  Pr.  141 ;  Du- 
sart  V.  Delacroix,  1  Abb.  Pr.  N.  S.  409,  note;  Mutter  of  Bosen  berg,  10  Abb. 
Pr.  N.  8.  450. 

§  2203.  Contents  of  petition ;  scheduleo —  The  peti- 
tion  must  be  in  writing ;  it  must  be  signed  by  the  peti- 
tioner; and  it  must  state  the  cause  of  his  imprisonment, 
by  setting  forth  a  copy,  or  the  substance,  of  the  execu- 
tion, or,  if  there  are  two  or  more  executions,  of  each  of 
them.  The  petitioner  must  annex  thereto,  and  present 
therewith,  a  schedule,  containing  a  just  and  true  account 
of  all  his  property,  and  of  all  charges  affecting  the 
same,  as  the  property  and  charges  existed  at  the  time 
when  he  was  first  imprisoned,  and  also  as  they  exist  at 
the  time  when  the  petition  is  prepared  ;  together  with 
a  just  and  true  account  of  all  deeds,  securities,  books, 
▼oachers,  and  papers,  relating  to  the  property,  and  to 
the  charges  thereupon. 

Id.,  !  4.  amen* led.  Browne  tr.  Bradley,  5  Abb.  Pr.  141* 'Matter of 
Botienberg.  10  Abb.  Pr.  N.  S.  4.V);  Bullymore  v.  Cooper,  46  N.  Y.  236: 
Peoule  o.  Bancker,  5  id.  106;  People  v.  Brooks,  40  IIow.  165;  see  Hall 
9.  Kellogg,  12  N.  Y.  325,  333. 

§  2204.  Affidavit  of  petitioner.— An  affidavit,  in  the 
following  form,  subscribed  and  taken  by  the  petitioner, 
on  the  day  of  the  presentation  of  the  petition,  must  be 
annexed  to  the  petition  and  schedule  : 

"  I, ,  do  swear  "  (or"  affirm,"  as  the  case  may  be), 

"  that  the  matters  of  fact,  stated  in  the  petition  and 
schedule  hereto  annexed,  are,  in  all  respects,  just  and 
true  ;  and  that  I  have  not,  at  any  time  or  in  any  man- 
ner  whatsoever,  disposed  of  or  made  over  any  part  of 
my  property,  not  exempt  by  express  provision  of  law 
from  levy  and  sale  by  virtue  of  an  execution,  for  the 
f  utore  benefit  of  myself  or  my  family,  or  disposed  of  or 
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made  over  any  part  of   my  property,  with   intent  to 
injure  or  defraud  any  of  my  creditors." 

Id..  I  a,  amended ;  see  {2  2ie>3  and  2191.  Browne  v.  Bradley.  S  Abb.  Pr.  141 ; 
BuUymore  t*.  Cooper,  SLant.  71 ;  s.  c,  4ft  N.  T.  236 ;  Matter  of  Br«d5',  6» 
Id.  21S;  Hlllyerr.  Rosenberg,  11  Abb.  Pr.  N.  S.  4«2;  Hufrbes  v.  Taylor, 
1  Law  Bulletin,  23;  Matter  of  Watiiou,  2£.  D.  Smith,  29. 

§  2206.  Notloe  to  creditors. — At  least  fonrteen  days 
before  the  petition  is  presented,  the  petitioner  must 
eerve,  upon  the  creditor  in  each  execution,  by  virtue  of 
which  he  is  imprisoned,  a  copy  of  tlie  petition  and  of 
the  schedule  ;  together  with  a  written  notice  of  the 
time  when,  and  place  where,  they  will  be  presented. 
If,  by  reason  of  changes  occurring  after  the  service,  it 
is  necessary,  before  presenting  the  petition  and  sched^ 
ule,  to  correct  any  statement  contained  in  the  schedule, 
tlie  correction  may  be  made  by  a  supplemental  eched- 
nie,  a  copy  of  which  need  not  be  served,  unless  the 
court  so  directs. 

Sec.  3,  R.  S.,  amended.  Halli'.  KelloKg.  12  N.  Y.  32.%  .W3;  B«t«s  9. 
Williams,  1  Jobns.  Gas.  90;  Hart  v.  Dubois,  20  Wend.  237;  Dicker- 
hoffv.  Ahlbom,  I  Abb.  M.  C.  372. 

§  2206.  Id.  \  when  service  cannot  be  made. —  The 

papers,  specified  in  the  last  section,  may  be  served, 
either  upon  the  creditor  or  his  representative,  or  upon 
the  attorney  whose  name  is  subscribed  to  the  execution ; 
and,  in  either  case,  in  the  manner  prescribed  in  this 
act  for  the  service  of  a  paper  upon  an  attorney,  in  an 
action  in  the  supreme  court.  Wliere  it  is  made  to  ap. 
pear  by  affidavit,  to  the  satisfaction  of  the  court,  that 
service  c-aunot,  witli  due  diligence,  be  so  made  within 
the  State,  upon  either,  the  court  may  make  an  order, 
prescribing  the  mode  of  service,  or  directing  the  publi- 
cation of  .a  notice  in  lieu  of  service,  in  such  a  manner 
and  for  such  a  length  of  time,  as  it  thinks  proper;  and 
thereupon,  it  may  direct  an  adjournment  of  the  hearing 
to  such  a  time  as  it  thinks  proper. 
Part  of  8  3  R.  a. 

g  2207.  Id. ;  when  State  a  creditor^—  Where  the 
State  is  a  creditor,  the  papers  must  be  served  upon  the 
attorney-genera],  wno  must  represent  the  State  in  the 
proceedings. 

Art.  7, 1 30,  R.  S. 

§  2208.  Prooeedinga  on  presentation  of  petition.— 
Upon  the  presentation  of  the  petition,  schedule,  and 
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affidavit,  with  due  proof  of  service  or  publication,  as 
prescribed  in  the  last  tliree  sections,  the  coart  must 
make  an  order,  directing  the  petitioner  to  be  brought 
before  it,  on  a  day  designated  therein  ;  and  on  tliat  day, 
or  on  such  other  days  as  it  appoints,  the  court  must,  in 
a  summary  way,  hear  the  allegations  and  proofs  of  tlie 
parties.  If  the  court  is  satisfied  that  the  petition  and 
schedule  are  correct,  and  that  the  petitioner's  proceed- 
ings are  just  and  fair,  it  must  make  an  order,  directing 
the  petitioner  to  execute  to  one  or  more  trustees,  desig- 
natcKl  in  the  order,  an  assignment  of  all  his  property, 
not  expressly  exempt  by  law  from  levv  and  sale  by  vir- 
tue of  an  execution  ;  or  of  so  much  thereof  as  is  suffi- 
<nent  to  satisfy  the  execution  or  executions,  by  virtue  of 
which  he  is  imprisoned. 

Art.  6. 1 6.  R.  8.,  amended.  Bullymore  v.  Cooper, «  N .  Y.  236 ;  Matter 
of  Brady,  69  t'l.  215 :  afflrming  8  Hun,  437  ;  Qaul  v.  Clark,  1  Weeklv  Dig. 
at»:  Matterof  Watson.  2  E.  D.  Smith.  429;  ace,  also,  Peoplo  r.  White, 
14  How.  Pt.  498;  DlckerhofT  «.  Ahlbom,  2  Abb.  N.  C.  3?2;  Matter 
of  Adriott.  2  Daly,  24;  People  v.  Brooks.  40  How.  Pr.  165;  Spear  v. 
Warden,!  N.  Y.  144;  Halle.  KellogK,  12  Id.  3i5;  Cornini?  r.  White, 
2  PalKe,  567;  Matter  of  Thomas.  10  Abb.  Pr.  N.  S.  IH;  see.  also,  « 2191 
and  2163  and  cases  there  cited,  referring  to  similar  subjects ;  also  CoOln  o. 
Ooarlay,  9N.  Y.  Week.  Dig.  498;  People  v.  White,  14  How.  498. 

§  2209.  A^loumment. — Upon  sufficient  cause  being 

0hown  by  a  creditor,  the  court  may,  from  time  to  time, 

adjourn  the  hearing;  but  not  to  a  day  later  than  three 

months  after  the  presentation  of  the  petition. 

Id.,  9  7,  amended.  People  v.  Brooks,  40  How.  165;  Bylandt  v. 
Conlstock,  2»  id.  429 :  8.  O. ,  16  Abb.  233. 

§  2210.  Proceedings  on  adjourned  day.— An  objee- 
tion  to  a  matter  of  form  shall  not  be  received  upon  an 
adjourned  day;  and,  unless  the  opposing  creditor  satis- 
fies the  court  that  the  proceedings  on  the  part  of  the 
petitioner  are  not  just  and  fair,  the  court  must  direct 
an  assignment,  as  prescribed  in  the  last  section  but  one, 
and  must  grant  a  discharge,  as  prescribed  in  the  follow- 
ing sections  of  this  article. 
Id.,  3  6.  Hatter  of  Brady,  69  N.  Y.  215. 

g  2211.  Assignment ;  e£fect  thereofl  —  The  assign- 
ment must  be  acknowledged  or  proved,  and  certified,  in 
like  manner  as  a  deed  to  be  recorded  in  the  county,  and 
must  be  recorded  in  the  clerk's  office  of  the  county 
where  the  petitioner  is  imprisoned.  Where  it  appears, 
from  the  schedule  or  otherwise,  that  real  property  will 
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pass  thereby,  tbe  assigument  mast  also  be  recorded  as  a 
deed,  in  the  proper  office  for  recording  deeds,  of  each 
county  where  the  real  property  is  situated.  The  assign- 
ment vests  in  the  trustee  or  trustees,  for  the  benefit  of 
the  judgment  creditors  In  the  executions,  by  virtue  of 
which  the  petitioner  is  imprisoned,  all  the  estate,  right, 
title,  and  interest  of  the  petitioner  in  and  to  the  prop- 
erty, so  directed  to  be  assigned. 

Id.,  part  of  1 9;  also  part  of  |20,  art.  7;  flee  1 2177,  ante,  and  cases  there 
cited. 

§  2212.  Discharge,  when  to  be  granted. —  Upon  the 
production,  by  the  petitioner,  of  satisfactory  evidence, 
that  the  petitioner  has  actually  delivered  to  the  trustee 
or  trustees  all  the  property  so  directed  to  be  assig-ued, 
which  is  capable  of  delivery ;  or  upon  the  petitioner^a 

giving  security,  approved  by  the  court,  for  the  future 
elivery  thereof ;  the  court  must  make  an  order,  dis- 
charging the  petitioner  from  imprisonment,  by  virtue  of 
each  execution,  specified  in  his  petition.  The  sberifiT, 
upon  being  served  with  a  certified  copv  of  the  order, 
must  discharge  the  petitioner  as  directed  therein,  with- 
out any  detention  on  account  of  fees. 

Id.,  IS  10  and  11  and  1 2200,  ante,  and  cases  tbere  cited.  Bnltymore *. 
Cooper,  46  N.  Y.  :K)6  ;  s.  c. ,  2  Lana.  71 ;  see.  alao,  Bennett  r.  Bnrch.  1  Deoio, 
141 ;  In  re  Von  ttchoening.  1  Law  Bulletin,  4 :  Uayden  v.  Palmer,  2C 
Weud.  3&1. 

§  2213.  Petitioner's  property-  still  Uable.— Notwith- 
0tanding  such  a  discharge,  the  judgment  creditor  in  the 
execution  has  the  same  remedies,  against  the  property 
of  the  petitioner,  for  any  sum  due  upon  his  judgment, 
which  he  had  before  the  execution  was  issued  ;  but  the 
petitioner  shall  not,  except  as  is  otherwise  specially  pre- 
scribed in  the  next  section,  be  again  imprisoned  by  vir- 
tue of  an  execution  upon  the  same  judgment,  or  arrested 
in  an  action  thereupon. 
Id.   2 12*  amended. 

§  2214.  When  creditor  may  issue  new  execution 
against  person. —  If  the  petitioner  is  convicted  of  per- 
jury,  committed  in  any  of  the  proceedings  upon  his 
petition,  any  judgment  creditor,  by  virtue  of  whose  exe- 
cution he  was  imprisoned,  may  issue  a  new  execution 
•against  his  person. 

Id.,f  13. 
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g  2216.  Pcwera  and  duties  of  trustee.— The  trastee 
must  collect  the  demands,  and  sell  the  other  property 
assigned  to  him.  He  must  apply  the  proceeds  thereof, 
after  deducting  his  commissions  and  expenses  allowed 
by  law,  as  follows: 

1.  To  the  payment  of  the  jail  fees,  upon  the  impris- 
onment and  discharge  of  the  petitioner. 

2.  If  any  surplus  remains,  to  the  payment  of  the 
creditors,  by  virtue  of  whose  executions  the  petitioner 
was  imprisoned,  when  he  presented  his  petition  ;  or,  if 
there  is  not  enough  to  pay  them  in  full,  to  the  payment 
to  each,  of  a  proportionate  part  of  the  sum  due  upon 
his  execution. 

3.  If  any  surplus  remains,  he  must  pay  it  over  to  the 
petitioner,  or  his  executor  or  administrator. 

Personal  service  upon  a  creditor,  or  his  attorney,  of 
written  notice,  of  the  time  and  place  of  making  a  dis- 
tribution, as  prescribed  in  subdivision  second  of  this 
section,  has  the  same  effect  as  publishing  a  notice 
thereof,  in  a  case  prescribed  by  law. 

Id.,  1 15. 

g  2216.  Creditor  may  notify  debtor  to  apply  for  dis- 
charge.— Where  a  person  has  been  imprisoned, by  virtue 
of  an  execution,  for  the  space  of  three  months  after  he 
was  entitled,  by  the  provisions  of  this  article,  to  apply 
for  a  discharge ;  and  has  neither  made  such  an  applica- 
tion, nor  applied  for  his  discharge  under  the  provisions 
of  article  first  of  this  title ;  the  judgment  creditor,  by 
virtue  of  whose  execution  he  is  imprisoned,  may  serve 
upon  the  prisoner  a  written  notice,  requiring  liim  to 
apply  for  his  discharge,  according  to  the  provisions  of 
this  article. 

Id.,  116. 

g  2217.  Bflfoct  of  fidlnre  so  to  apply. — If  the  pris- 
oner does  not,  within  thirty  days  after  personal  service 
of  Buch  a  notice,  either  present  a  petition  to  the  proper 
court,  as  prescribed  in  article  first  of  this  title,  or  serve, 
upon  the  creditor  giving  the  notice,  a  copy  of  a  peti- 
tion and  schedule,  with  a  notice  of  his  intention  to  apply 
for  his  discharge,  as  prescribed  in  this  article ;  or  if, 
after  such  a  presentation  or  service,  he  does  not  dili- 
gently proceed  thereupon  to  a  decision,  he  shall  be  for- 
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ever  barred  from  obtaining  liiB  disebatge  under  the  pro- 
▼isioDB  of  tliis  article,  or  of  article  first  of  this  title. 
Id.,  1 17 ;  L.  1857,  ch.  427 ;  9  1494  ante. 

g  2218.  Debtor  to  United  States,  eto^  not  to  be  dl»> 
charged. — Neither  of  the  following  named  persons  shall 
be  discharged  from  imprisonment,  under  the  proYisioiiA 
of  this  article : 

1.  A  person  owing  a  debt  or  duty  to  the  United 
States. 

2 .  A  person  owing  a  debt  or  duty  to  the  State,  toit 
taxes  or  for  money  received  or  collected  by  any  person, 
as  a  public  officer  or  in  a  fiduciary  capacity,  or  a  caoae 
of  action  specified  in  section  19G9  of  this  act  or  a 
judgment  recovered  upon  such  a  cause  of  action. 

Parts  of  K  »  and  90,  art.  7,  B.  S. ;  see  1 21M,  and  cases  there  cit«U 

ARTICLE  FOURTH. 

OABE  OF  THB  FROPBRTT  OF  A  FERSOX  CONFTKED    Ft>R 
CRIME. 

gio.  2219.  When  and  to  what  oonrt  application  to  be  made. 

2220.  Who  may  apply. 

2?2I.  Creditor  must  relinquish  security. 

2222.  Content*  of  petition. 

222.1.  ("'Opy  of  rteiitence  and  affidavit  to  b«;  presented. 

2?2t.  ProceodinKH  upon  presentation  of  the  papers. 

2225.  Id. ;  on  return  of  order  to  show  canse. 

2226.  EftV'ct  of  order  appointing  trustee. 

2227.  Removal  of  trustee  ;  appointment  of  new  tnutee. 

2228.  Prisoner's  property;  how  spplied. 

222v>.  Id.;  to  be  delivered  to  him  on  hU  discharge. 

2230.  Application  of  this  article  to  persons  heretofore  sentenoed. 

g  2219.  When  and  to  what  court  application  to  be 
made. —  Where  a  person  is  imprisoued  in  a  State  prison, 
for  a  term  less  tlian  for  life  ,  or  in  a  penitentiary  or 
county  jail,  for  a  criminal  offence,  for  a  longer  term 
than  one  year  ;  one  or  more  trustees,  to  take  charge  of 
his  property,  may  be  appointed,  as  prescribed  in  this 
article,  by  the  county  court  of  the  county,  or  a  superior 
city  court  of  the  city,  where  he  resided  at  the  time  of 
his  im prison ment ;  or,  if  he  was  not  then  a  resident  of 
the  State,  where  he  is  imprisoned. 

2  B.  S.  U.  art.  1,  i  1  (2  Edm.  lb). 

%  2220.  Who  may  apply .r—  A  petition  for  such  an 
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appointment  may  be  presented  hj  either  of  the  follow- 
ing persons: 

1.  A  creditor  of  the  prisoner. 

2.  The  prisoner's  hasband,  wife,  or  child. 

8.  One  or  more  of  his  next  of  kin,  or,  where  he  owns 
real  property,  of  his  heirs  presumptive. 

4.  A  relative  whom  he  is  bound  to  support. 

5.  Any  relative  or  other  person,  in  behalf  of  his  in- 
fant child  or  children. 

Part  of  K  land  4. 

§  2221.  Creditor  must  relinquish  security. —  A  cred- 
itor of  the  prisoner,  who  has  a  j  udgment,  mortgage,  or 
other  security,  specified  in  section  2158  of  this  act,  can- 
not apply  for  such  an  appointment,  with  respect  to  the 
debt  so  secured,  unless  he  appends  to  or  includes  in  his 
petition,  the  declaration,  required  by  that  section  from 
a  consenting  creditor  ;  which  declaration  has  the  same 
effect  as  the  declaration  of  a  consenting  creditor,  as 
therein  specified. 

Art.  7,  R.  S.,  1 11,  and  see  (  2108,  ante,  and  cases  cited. 

§  2222.  Contents  of  petition. —  The  petition  must  be 
in  writing,  and  verified  by  the  affidavit  of  the  petitioner, 
to  the  effect,  that  the  matters  of  fact  therein  stated  are 
true,  to  the  best  of  the  petitioner's  knowledge  and  be- 
lief. It  must  set  forth  the  facts,  showing  that  the  ap- 
plicant is  entitled  to  make  the  application,  and  that  the 
application  is  made  to  the  proper  court ;  the  name  and 
residence  of  each  person,  who  is  entitled  to  make  such 
an  application,  as  prescribed  in  the  last  section  but  one, 
except  the  fifth  subdivision  thereof ;  and  a  brief  de- 
scription of  the  property,  real  and  personal,  of  the 
prisoner,  and  the  value  thereof.  If  the  applicant  is  a 
creditor,  and  not  a  resident  of  the  State,  he  must  annex 
to  his  petition,  the  papers  specified  in  section  21C1  of 
this  act.  If  any  of  the  facts,  herein  required  to  be  set 
forth,  cannot  be  ascertained  by  the  petitioner,  after  the 
exercise  of  due  diligence,  that  fact  must  be  stated  ;  and 
the  court  may,  in  its  discretion,  issue  a  subpoena,  re- 
quiring any  person  to  attend  and  testify,  respecting  any 
matter,  which,  in  its  opinion,  ought  to  be  more  fully 
and  certainly  set  forth. 
New.    Bee  t2161«  ante,  and  cases  cited. 
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^  2223.  Copy  of  Bontenoe  and  affidavit  to  be  pre- 
sented.—  The  petition  must  be  accompaaied  with  a  copy 
of  the  Bentence  of  conviction  of  the  prisoner,  dulv  oer> 
tified  by  the  clerk  of  the  court  by  which  he  was  sen- 
tenced, under  the  seal  thereof ;  together  with  an  affi- 
davit of  the  applicant,  stating  that  the  person  so  con- 
victed is  actually  imprisoned  thereunder. 
Art.  2,  R.  8.,  1 2.  in  part. 

§  2224.  Proceedinga  upon  presentation  of  the 
papers. —  Upon  the  presentation  of  the  papers,  the 
court  may,  in  its  discretion,  make  an  order,  either  ap- 
pointing one  or  more  fit  persons  trustees  of  the  property 
of  the  prisoner;  or  requiring  all  creditors  of  the  pris- 
oner, and  all  persons  interested  in  his  estate,  to  show 
cause,  at  a  time  and  place  specified  therein,  why  euch 
an  appointment  should  not  be  made.  In  the  latter  case, 
the  order  must  direct  the  manner  of  service  thereof,  by 
publication  or  otherwise. 

Id.,  part  of  1 2. 

§  2225.  Id. ;  on  return  of  order  to  show  cause.^ — 
Upon  the  return  of  an  order  to  show  cause,  made  as 
prescribed  in  the  last  section,  proof  of  the  service 
thereof,  as  required  thereby,  must  first  be  made; 
whereupon  the  court  must  hear  the  allegations  and 
proofs  of  the  creditors  and  other  persons  interested  In 
the  estate,  who  appear.  Where  the  prisoner  is  indebted 
to  any  person,  the  court  must  appoint  one  or  more  trus- 
tees, unless  the  persons  interested  in  the  prisoner's 
property  pay  the  debt,  or  give  such  security,  as  the 
court  prescribes,  for  the  payment  thereof,  either  abso- 
lutely, or  contingently  upon  a  recovery  in  an  action  ;  in 
which  case,  or  where  the  prisoner  is  not  indebted,  the 
court  may  grant  or  deny  the  prayer  of  the  petition,  as 
justice  requires. 

New. 

§  2226.  Bffect  of  order  appointing  trustee. —  The 

entry  of  the  order,  appointing  one  or  more  trustees,  and 
the  filing  of  the  papers  upon  which  it  was  granted,  vest 
in  the  trustee  or  trustees  all  the  right,  title  and  interest 
of  the  prisoner,  in  and  to  any  property,  real  or  personal. 
Where  the  prisoner  owns  real  property,  an  exemplified 
copy  of  the  order  must  be  recorded,  in  the  proper  office 
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for  recording  deeds,  in  each  coantj  where  the  real 
property  is  situated. 
Art.  2,  R.  S.,  3  3.  See  S  2177,  ante,  and  cases  there  cited, 
g  2227.  Removal  of  txiutee ;  appointment  of  new 
trustee. —  Upon  the  application  of  any  person,  entitled 
to  apply  for  an  order,  appointing  trustees  of  the  pris- 
oner's property,  and  upon  sucli  a  notice  as  the  court 
prescribes,  to  the  petitioner,  and  to  sucli  other  persons 
interested,  as  tho  court  thinks  proper  to  designate,  the 
court,  by  which  the  order  was  granted,  may,  in  its  dis- 
cretion, remove  any  trustee,  and  appoint  another  in  his 
?lace  ;  or  may  appoint  one  or  more  additional  trustees. 
'he  new  trustee  or  trustees,  so  appointed,  have  the 
same  power  and  authority,  are  vested  with  the  same 
right,  title  and  interest,  and  are  subject  to  the  same 
duties  and  liabilities,  as  if  be  or  they  had  been  ap- 
pointed by  the  original  order. 

New. 

g  2228.  Prisoner's  property )  how  applied —  After 
deducting  their  commissions  and  expenses,  allowed  by 
law,  and  paying  the  prisoner's  debts,  the  trustees  may, 
from  time  to  time,  under  tho  direction  of  the  court  by 
which  they  were  appointed,  apply  tlie  surplus  of  any 
money  in  their  hands,  to  the  support  of  the  prisoner's 
wife  and  children,  and  of  such  other  relatives  as  he  is 
bound  to  support,  and  to  the  education  of  his  children. 
Part  of  M.  art.  2,  R.  S. 

§  2229.  Id. ;  to  be  delivered  to  him  on  his  dis- 
charge.—  When  the  prisoner  dies,  or  is  lawfully  dis- 
charged from  imprisonment,  the  trupteo  or  trustees 
must  deliver  over  to  him,  or  to  his  legal  represent- 
atives, all  his  property,  remaining  in  their  hands,  after 
deducting  therefrom  their  lawful  expenses  and  commis- 
sions. 

Id.,  e  15. 

g  2230i  Application  of  this  article  to  persons  here- 
tofore sentenced. —  This  article  applies  to  a  prisoner 
who  has  been  sentenced  before  this  chapter  takes  effect, 
and  to  his  property ;  except  where  one  or  more  trustees 
of  his  property  have  been  theretofore  appointed,  by 
proceedings  taken  in  pursuance  of  a  statute  then  in 
force. 

New. 
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TITLE  11. 

Bummary  proceedings  to  recover  the  poeeenum  i^  real 
property, 

8m.  2231.  When  tenant  may  be  removed. 

2232.  Person  holding  over  land  nold,  etc. ,  may  be  removed. 

2233.  Id. ;  in  cma  of  forcible  entr>'  or  deUuoer. 
22.^.  Application ;  to  whom  made. 

2235.  PutUion  by  person  entitled  to  poaeesdon. 

22n6.  Notice  to  be  given  iu  certain  canes. 

2237.  Petition  by  neighbor  of  bawdy-house,  etc. 

2238.  Precept. 

223y.  Iri.;  in  New- York  city. 

2240.  Id.;  how  served. 

2241.  Duty  of  person  to  whom  copy  of  precept  la  delivered. 

2242.  >\  hen  precept  to  be  w^rved  on  laadlord  of  bawdy-house,  eta. 

2243.  pTX>of  of  service  of  precept. 

2244.  Answer. 

2245.  Issues  upon  forcible  entry  or  detainer. 

2246.  In  N.  Y.  district  court  cause  may  be  tnuiaferred  to  another 

court  for  trial. 

2247.  Trial. 

2248.  Adjournment. 

2249.  Final  order  upon  trial. 

2250.  Amount  of  coRts ;  how  collected. 

2251.  Warrant  to  ilispossesn  defendant. 

2252.  Execution  ol  warrant. 

2253.  When  warrant  cancels  lease;  e.\ceptloti« 

2254.  Warrant ;  when  and  how  stayed. 

2255.  Undertaking;  how  disposed  oil 

2256.  Redemption  by  lessee. 
22.57.  Id. ;  by  creditor  of  lessee. 

2258.  The  last  two  sections  qualified. 

2259.  Order  to  be  made  thereupon ;  liability  of  person  redeeminx . 
226().  Appeal. 

2261.  Bnectof  appeal  limited  in  certain  cases. 

2262.  Warrant ;  now  stayed  on  appeal. 

2263.  Appellate  court  may  award  restitution:  action  for damasss. 

2264.  Application  of  this  title  :  effect  of  final  order. 

2265.  How  proceedings  under  thls^tltle  to  be  stayed. 

%  2231.  When  tenant  may  be  removed. —  In  either 
of  the  following  cases,  a  tenant  or  lessee  at  will,  or  at 
sufferance,  or  for  part  of  a  year,  or  for  one  or  more 
years,  of  real  property,  includinga  Bpecific  or  undivided 
portion  of  a  bouse,  or  other  dwelling,  and  his  assigns, 
undertenants,  or  legal  representatives,  may  be  removed 
therefrom,  as  prescribed  in  this  titlo : 

1.  Where  he  holds  over  and  continues  in  possession 
of  the  demised  premises,  or  any  portion  thereof,  after 
the  expiration  of  his  term,  without  the  permission  of 
the  landlord. 

2.  Where  he  holds  over,  without  the  like  permission. 
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after  a  default  in  the  payment  of  rent,  pursuant  to  the 
agreement  under  which  the  demised  premises  are  held, 
and  a  demand  of  the  rent  has  been  made,  or  at  least 
three  days'  notice  in  writing,  requiring,  in  the  alterna- 
tive, the  payment  of  the  rent,  or  the  possession  of  the 
premises,  has  been  served,  in  behalf  of  the  person  en- 
titled  to  the  rent,  upon  the  person  owing  it,  as  pre- 
scribed in  this  title  for  the  service  of  a  precept. 

8.  Where  he,  being  in  possession  under  a  lease  for  a 
term  of  three  years  or  less,  has,  during  the  term,  taken 
the  benefit  of  an  insolvent  act,  or  has  been  adjudicated 
a  bankrupt,  under  a  bankrupt  law  of  the  United  States. 

4.  Where  the  demised  premises,  or  any  part  thereof, 
are  used  or  occupied  as  a  bawdy-house,  or  house  of 
assignation  for  lewd  persons,  or  for  any  illegal  trade  or 
manufacture,  or  other  illegal  business. 

t  R.  S.  M2,  1 28  (2  Edm.  929),  amended ;  L.  IW9 ,  ch.  193  ;  alro,  {  5ft. 
•Tided  by  U  1«W,  ch.  7(M,  3  I  (7  Edm.  .'«*),  and  L.  1873,  ch.  .VW.  1 1  (9 
K<im.  653),  consolidated  and  niuended.  Croft,  Adm'x,  v.  Kinir.  Exr.,  N. 
Y.  C.  P.,  19  Alb.  L.  J.  441  •  Pfopio  tJ.  Dudley,  58  N.  Y.  32«;  Pt-ople  ex 
rcl.  Morgan  v.  Keteltaa,  12  Hun,  67  ;  People  c\  rel.  Jay  e.  Bennett.  14 
id.  98;  Aixnatrong  v.  CunimlnKS  20  Id.  313;  People  v.  InKereoll,  id. 
ni«;  Bf>3twick  V.  frankaeld,  II  Id.  479  ;  BeiOaniin  r.  Benjamin.  9  N.  Y. 
3A3;  People  v.  Uovey,  4  Imxm.  S6;  People  r.  SimpHon,  37  Barb.  432; 
H.  C,  29  N.  Y.  95;  23  How.  4H1 ;  U  Abb.  457;  Park  r.  (\istle,  19 
How.  29;  Smith  v.  Littlenold,  51  N.  Y.  AW;  Hunt  v.  Com»tock,  15 
Wend.  G65;  Anderson  v.  Prln.lle,  23  i<l.  616;  Miller  r.  Levi,  44  N.  Y. 
4«9;  Burnett  u.  Scribner.  16  Ilarb.  621  ;  People  r.  Swayw,  15  Abb.  432; 
Wilder  o.  Ewbank,  21  Wend.5?<7:  Juck-ion  r.  Kli«'Mon.5  Cow.  44)i;  Beach 
«.  Nixon.  9  M.  Y.  39;  Miller  w.  I^'vi.  44  i.l.  4>fi):  Johnson  r.  OpiM-nhelm, 
M  id.  2S«;  Spraker  v.  Cook,  16  i'l.  .V;7  ;  Brown  r.  Bellx,  13  Wend.  29; 
Birdsal I  o.  Phillips,  17  Id.  461;  IliiMenbeck  v.  (larner,  2«»  id.  22;  Molfatt 
V.  Smith,  4  N.  Y.  12B;  Orlttlii  r.  Clark. ;«  Barb.  46;  Williams  v.  Blge- 
lowr.  II  How.  83;  Burnell  ».  Scrlbuer,  16  Barb.  621;  Ex  parte  Wl>rgin8, 
II  N.  Y.  LeR.  Obs.  89;  a.  c,  16  Barb.  474;  Brown  r.  New  Y«>rk,  66  N.  Y. 
as5;  s.  c,  5  Daly,  481;  Paine  v.  Trinity  Church,  7  Uun,  89;  Pcuple  v. 
Keteltad,  12  Id.  67. 

g  2232.  Person  holding  over  land  sold,  etc.,  may  be 
removed. —  In  either  of  the  following  cases,  a  person, 
who  holds  over  and  continues  in  possession  of  real  prop- 
ertv,  after  notice  to  quit  the  same  has  been  given,  as 
prescribed  in  section  2236  of  this  act,  and  his  assigns, 
tenants,  or  legal  representatives,  maybe  removed  there- 
from, as  prescribed  in  this  title : 

1.  Where  the  property  has  been  sold  by  virtne  of  an 
execution  against  him,  or  a  person  under  whom  he 
claims,  and  a  title  under  the  sale  has  been  perfected. 

2.  Where  the  property  has  been  duly  sold,  upon  the 
foreclosure,  by  proceedings  taken  as  prescribed  in  title 
ninth  of  this  chapter,  of  a  mortgage  executed  by  him. 
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or  a  person  under  whom  be  claims,  and  the  title  under 
the  foreclosure  has  been  duly  perfected. 

3.  Where  he  occupies  or  holds  the  property,  under  an 
agreement  with  the  owner  to  occupy  and  cultivate  U 
upon  shares,  or  for  a  share  of  the  crops,  and  the  time, 
fixed  in  tiie  agreement  for  his  occupancy,  baa  expired. 

4.  Where  he,  or  the  person  to  whom  be  has  succeeded, 
has  intruded  into,  or  squatted  upon,  a  parcel  of  land,  in 
a  city  or  incorporated  village,  wiiliout  the  permission 
of  the  person  entitled  to  the  possession  thereof,  and  the 
occupancy,  thus  commenced,  has  continued  without  per- 
mission from  the  latter  ;  or  after  a  permission  given  by 
him  has  been  revoked,  and  notice  of  the  revocation 
given  to  the  person  or  persons  to  be  removed. 

Subd.  4  of  i  2»,  R.  S.,  amended,  L.  1^74,  eta.  208,  and  131.  R.  S.  Spraker 
r.  Cook.  16  N.  Y.  567;  L.  1874,  ch.  471;  PcopK*  v.  ifovey,  4  Lans.M; 
Bcniamin  v.  Benjamin,  5  N.  Y.  383:  People  r.  Simmon.  2<  Id.  &&;  Park 
V.  Oiistie,  19  How.  29;  Smith  v.  Littieiiold,  bl  V.  Y.  539;  Hunt  r.  Cmb- 
•tock,  li>  Wend.  665 ;  Anderson  v.  Prindle, 23  Id. 616:  People  ».  Kelsej. » 
Barb.  269  ;  a.  c,  14  Abb.  372;  Miller  r.  Lovi,  41  N.  Y.  489;  0»kley  «. 
Skoonniaker,  15  AVeml.  2'2f,\  Beach  v.  Nixon,  9  N.  Y.  3fi.  37;  Russell  v. 
Riwsfll,  32  How,  400 ;  Wright  v.  Mosher,  16  id. -IM  Williams  r.  Bigelow, 
11  ill.  8.1:  Burnell  t>.  Scrlbner,  16  Barb,  621 ;  Livingston  r.  Tanner.  14  N. 
Y.  64;  People  v.  Sinip.son,  14  Abb.  457,  and  note;  Carlblc  r.  McCaU; 
Nichols  r.  Williams,  8  Oow.  13 ;  see  Roach  r.  Cosine,  9  Wend.  227 ;  Slm« 
t».  Humphrey,  4  Den.  185;  Freeman  v.  O^den,  40  N.  Y.  lo:);  Brown  v. 
Belts,  13  Wend.  29;  Birdsall  r.  Philips,  17  id.  464 ;  Halleubeck  v.  Gamer. 
20  id.  22. 

§  2233.  Id. )  in  case  of  forcible  entry  or  detainer. — 

An  entry  shall  not  bo  made  into  real  property,  but  in  a 
case  where  entry  ia  given  by  law;  and,  in  such  a  case, 
only  in  a  peaceable  manner,  not  with  strong  hand,  nor 
with  multitude  of  people.  A  person  who  makes  a  for- 
cible entry  forbidden  by  this  section,  or  who,  having 
peaceably  entered  upon  real  property,  holds  the  posses- 
sion thereof  by  force,  and  his  assigns,  undertenants, 
and  legal  representatives,  may  be  removed  therefrom, 
as  prescribed  in  this  title. 

2  R.  S.  507,  H  1  and  2  (3  Edm.  623).  Bliss  v.  Johnson,  75  N.  T.  529: 
Wood  r.  Phillips,  43  id.  152;  People  r.  Smith,  24  Barb.  16;  WlUud  «. 
Warren,  17  Wend.  257. 

§  2234.  Application  to  whom  made. —  Application 
for  the  removal  of  a  person  from  real  property,  as  pre- 
scribed in  this  title,  may  be  made  to  the  county  judge 
or  special  county  judge  of  the  county,  or  a  justice  of 
the  peace  of  the  city  or  town,  or  the  mayor  or  recorder 
of  the  city,  wherein  the   real  property,  or  a  portion 
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thereof,  is  situated.     Ai)plicatioa  maj  also  be  made,  if 

the  property,  or  a  portion  thereof,  is  situated  in  the  city 

of  New- York,  to  the  city  judge,  or  judge  of  the  court 

of  general  sessions,  of  that  city,  or  to  a  justice  of  the 

marine  court  of  that  city,  or  to  the  district  court  of  the 

district  within  whicli  the  property,  or  a  portion  thereof, 

is  situated ;  if  in  the  city  of  Brooklyn,  to  a  police  justice 

of  that   city ;  if  in  the  city  of  Albany,  or  the  city  of 

Troy,  to  a  justice  of  the  justices'  court  of  that  city  ;  if 

in  the  city  of  Yonkers,  to  tho  city  judge  of  that  city  ; 

if  in  the  city  of  Rochester,  to  a  judge  of  tho  municipal 

ooart  of  that  city. 

Sgc.  28,  R.  S.,  amended ;  L.  1849,  ch.  103  (2  Edm.  529) ;  Conet.,  art.  6,  ( 
15:  Const.  1»4«,  art.  6,  {15;  UlM'J,  ch.  300;  L.  Iri&l,  ch.  KM;  Const. 
1869,  art.  6, 1 16;  L-  1AM,  ch.  2U5.  {  3;  L.  l^t,  ch.  2«),  81 ;  L.  1852,  ch.  .324, 
1 1;  L.  1H57,  ch.  344.  9  77,  8nbd.  2  ;  L.  1SG3,  ch.  189  (6  Edm.  8^) ,  Code  of 
Hoc.  166,  amended:  L.  1870.  ch.  741.  8  4  (7  Edm.  774);  L.  1877,  ch.  1K7; 
L.  1970.  ch.  386;  L.  1821,  ch.  47,8  1 ;  L.  1854,  ch.  271,  88  1  and  19;  L.  1872. 
Ch.  866,  8  1;  L.  1873,  h.  61,  3  '^'n  h.  1878,  ch.  IWJ,  87  ;  L.  1876,  ch.  196,  885 
and  16;  L.  1849,  ch.  125.8  26;  L.  1870,  ch.  470,  8  13:  L.  1854.  ch.  96,  825; 
L.  1857,  ch.  361.  8  <> :  People  r.  Thira  Dist.  Court,  57  How.  Pr.  443 ;  Mur- 
ray r.  .lames,  37  How.  52;  8.  c,  2  Daly,  437  ;  Carllslo  v.  McCall,  1  Hilton, 
899;  Gillilaa  v.  Spratt,  8  Abb.  N.  S.  13;  People  v.  Russell,  19  Abb.  136; 
S.  c  29  How.  176;  People  v.  Willis,  5  Abb.  2U5  ;.McXutyre  v.  Hernandez, 
7  Abb.  K.  8.  214;  s.  c,  39  How.  121. 

§  2236.  Petition  by  person  entitled  to  possessioni — 
The  application  may  be  made  by  the  landlord  or  lessor 
of  the  demised  premises;  the  purchaser,  upon  tho  eze- 
cation  or  foreclosure  sale ;  the  person  forcibly  put  out 
or  kept  out ;  the  person  with  whom,  as  owner,  the 
agreement  was  made,  or  the  owner  of  the  property  oc- 
cupied under  an  agreement,  to  cultivate  the  property 
upon  shares,  or  for  a  share  of  the  crop.s  ;  or  tho  person 
lawfully  entitled  to  the  possession  of  the  property  in- 
traded  into  or  squatted  upon,  as  tho  case  requires ;  or 
by  the  legal  representative,  agent,  or  assignee  of  the 
landlord,  purchaser,  or  other  person,  so  entitled  to 
apply.  The  applicant  must  present  to  the  judge  or  jus- 
tice, a  written  petition,  verified  in  like  manner  as  a  ver- 
Ified  complaint  in  an  action  brought  in  the  supreme 
court ;  describing  the  premises  of  which  the  possession 
ia  claimed,  and  tlie  iuterest  therein  of  the  petitioner,  or 
tho  person  whom  he  represents;  stating  the  facts* 
whldi,  according  to  the  provisions  of  this  title,  author- 
ize the  application  by  the  petitioner,  and  the  removal  of 
the  person  in  possession ;  naming,  or  otherwise  intelli- 
gibly designating  the  person  or  persons  against  whom 
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tlic  special  proceeding  is  instituted,  and,  if  there  are 

two  or  more  sucli  persons,  and  some  are  undertenants 

or  assigns,  specifying  who  are  principals  or  tenants,  and 

wlio  are  undertenants  or  assigns ;  and  praying  for  a  final 

order  to  remove  him  or  them  accordingly. 

Sections  2,  a»  anil  29,  R.  & .  amended  and  consoUdat«d.  Weyman  r. 
Johnson,  S  Alb.  L.  .1.  3f<2;  Wlggln  r.  WooAlruff,  16  Barb.  474  ;  BcAJanuB 
V.  B«ujauiiu,  &  N.  Y..'W3;  Ueuei  v.  Host,  24  Barb.  438;  Cunnli^luim  v. 
Ixoelet,  4  Di>n.  71;  Simpiion  r.  KbinelAnderii,  id.  1(J3;  iiallenbeck  r.  ii$r- 
ncr,  20  Wend.  22'.  Hill  v.  Stocking,  6  Hill,  314 ;  Prlndle  v.  Andtrson,  19 
Wend,  im ;  People  v.  Boardmau,  4  Keyea,  S»;  People  v.  Matthews,  » 
N.  Y.  451 ;  People  v.  Andrews,  &2  id,  44&;  Brown  v.  Biayor,  etc.,  «6)A. 
3^5;  Jarvis  r.  Driggs,  69  id.  116:  H  W2, 844,  ante;  People  v.  Johnson,! 
Pars.  Sup.  Ct.  578;  Campbell  v.  Mallory,  22  How.  183;  Powers  v.  Witty, 
42 id.  352:  Proutv  v.  Prouty,6  How.  bU95;  Buck  v.  Biningvr,  3Bartk 
:m ;  Matter  of  Robinson,  1  How.  213;  Russell  v.  Russell,  32  id.  400; 
McUttlre  p.  Ulrich,  2  Abb.  2S;  People  v.  Teed.  48  Barb.  439;  •.  C  38 
How.  23S:  Smith  v.  Heuatis,  Hill  A  Denio,  236;  Rogers  v.  Lynds,  14 
Wend.  172 ;  People  v.  Boardman,  4  Keyes,  HU  :  Norsworthy  «.  Brraa,  8 
Barb.  143;  McCoy  v.  Hy«ie,  8  Cow.  68;  People  e.  Atden,  26  How.  166; 
People  c.  Piatt,  43  Barb.  116;  Brown  r.  New  York,  6  M.  Y.  383;  People 
V.  Lamb,  lU  Hun,  348  ;  People  v.  De  Canip,  12  id.  378. 

§  2236.  Notice  to  be  given  in  certain  cases. — ^Where 
tho  person  to  be  removed  is  a  tenant  at  will,  or  at  suf- 
ferance, the  petilioQ  must  state  the  facts,  showing  that 
the  tenancy  baa  been  terminated,  by  giving  notice,  as 
required  by  law.  Where  the  application  is  made  in  a 
case  specified  in  section  2233  of  this  act,  the  petition 
must  state  that  a  notice,  in  behalf  of  tlio  applicant,  re- 
quirinfif  all  persons  occupying  tho  property  to  quit  tlie 
same,  by  a  day  specified,  has  been  either  served  person- 
ally upon  tho  person  or  persons  to  be  removed,  or 
ttlfised  conspicuously  upon  the  property,  ai  least  ten 
days  before  ilie  day  specified  therein. 

See.  31,  R.  S..  nn^l  L.  1S.'>7,  ch.  39fi.  {}  2  and  3  (4  Edm.  617).  R<-c<lcr  r, 
Sayn-,  7o  N.  Y.  W);  People  ex  rel.  Snndt'ord  v.  Gedney,  l.'i  Hun.  475; 
UM<1  1  R.  S.  71.\  12  7  and  8  (1  Jidni.  fiini);  Rowan  v.  Little,  11  Wt-nd.  616; 
Allen  r.  J.uiuesh,  21  Id.  G2ii',  (Sarner  r.  ilannah.  6  Duer,  2f«2,  27Cf;  Liv 
ingt-um  r.  Tanner,  14  N.  Y.  64;  Smith  r.  Littlefleld.  51  id.  639 ;  People  r. 
(.oi.'.oi.  14  Abb.  N.  S.  l.'U):  a.  C..64  Barb.  476;  People  v.  Schackno,  4-*< id. 
S'.l  :  SarsriHd  r.  Hcaiy,  ?>  Id.  2i:»:  Po^t  r.  I'oat.  14  id.  2.V5 ;  Nichols  r. 
WillittTn«,8Cow.  13:  KoKen*  r.  LvndH,  II  Wend.  172;  People  v.  St-jrvei- 
oni,  1  Uun,  102 ;  People  v.  Fowler,  Id.,  104  ;  note  h.  c,  98  ^^.  Y.  33d 

§  2237.  Petition  by  neighbor  of  bawdy-honse,  eto^ 

— An  owner  or  tenant  of  real  property,  In  the  immedi- 
ate neighborhood  of  other  demised  real  property,  which 
is  used  or  occupied  ^s  a  bawdy-house,  or  house  of 
assignation  for  lewd  persons,  mny  serve  personally  u)>on 
th«  owner  or  landlord  of  tbn  premises,  so  Osed  or  occu- 
pied, or  upon  his  agent,  a  wriilen  notice,  requirintr  the 
owner  or  landlord   to  make  an  application  for   tho  re- 
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moval  of  the  perpon  bo  using  or  occapying  the  same. 
If  the  owner  or  landlord,  or  his  agent,  does  not  make 
each  an  application,  within  five  days  thereafter ;  or  hav- 
ing made  it,  does  not  in  good  faith  diligently  prosecute 
it;  the  person  giving  the  notice  may  make  such  an  ap- 

Elication,  stating  in  his  petition,  the  fact  so  entitling 
im  to  make  it.  Such  an  application  has  the  same 
effect,  except  as  otherwise  expressly  prescribed  in  this 
title,  as  if  tlie  applicant  was  the  landlord  or  lessor  of 
the  premises. 

Sees.  56  and  61,  R.  S.;  L.  1868,  ch.  764  (7  &lra.  335) 

§  2238.  Precept. — The  judge  or  justice,  to  whom  a 
petition  is  presented,  as  prescribed  in  either  of  the  fore- 
going sections  of  this  title,  must  thereupon  issue  a 
preceptf  directed  to  the  person  or  persons  designated  in 
the  petition,  as  being  in  possession  of  the  property,  and 
requiring  him  or  them  forthwith  to  remove  from  the 
property,  describing  it,  or  to  show  cause,  before  him,  at 
a  time  and  place  specified  in  the  precept,  why  possession 
of  the  property  should  not  be  delivered  to  the  peti- 
tioner, or,  in  the  case  specified  in  the  last  section,  to  the 
owner  or  landlord.  The  precept  must  be  returnable, 
not  less  than  three  nor  more  than  five  days  after  it  is 
issued;  except  that,  where  the  proceeding  is  taken, 
upon  the  ground  that  a  tenant  continues  in  possession 
of  demised  premises  after  the  expiration  of  his  term, 
without  the  permission  of  his  landlord,  and  the  appli- 
cation  is  made  on  the  day  of  the  expiration  of  the  lease, 
or  on  the  next  day  thereafter,  the  precept  may,  in  the 
discretion  of  the  judge  or  justice,  he  made  returnable 
on  the  day  on  which  it  is  issued,  at  any  time  after 
twelve  o'clock,  noon,  and  before  six  o'clock  in  the  after- 
noon. 

Id.. (30,  amended:  L.  IRSL  ch.  460;  L.  1868.  ch.  628,  8  1  (7  Kdin.  Sa5). 
Hill  V.  Stocking,  0  Hill.  314  ;  Cunningham  c.  Goelet.  4  Denio,  71 ;  Sims  v. 
Humphrey,  id.  185;  Deuel  r.  Rust,  34  llnrb.  438:  Russell  v.  Ostrander, 
aO  How.  93;  People  ex  reU  v.  Andrews,  52  N.  T.  445. 

§  2239.  Id.  J  in  New  York  city.— In  the  city  of  New. 
York,  where  the  application  is  made  to  a  district  court, 
the  petition  must  be  filed  with,  and  the  precept  must  be 
IfNiaed  by,  the  clerk  of  the  court ;  and  the  precept  must 
be  made  returnable  before  the  court,  at  the  place  desifi^. 
nated,  pursuant  to  law,  for  holding  the  court ;  and  all 
Bubseqaent  proceedings  in  the  cause  must  be  had  at  that 
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place,  except  as  otherwise  prescribed  in  section  2246  of 
this  act.  If,  upon  the  return  of  the  precept,  or  upon  an 
adjourned  daj,  the  justice  is  unable,  by  reason  of  ab- 
sence from  the  court  room  or  sickness,  to  hear  the  canse, 
or  it  is  shown  by  affidavit  that  he  is  for  any  reason  dis- 
qualified to  sit  in  the  cause,  or  is  a  necessary  and 
material  witness  for  either  party,  a  justice  of  any  other 
district  court  of  the  city  may  act  in  hia  place  at  the 
same  court  room. 

L.  1863,  ch.  189  (6  Bdm.  86).  Code  of  Proc.,  I«6;  L.  1876,  ch.  356, 1 1; 
L.  1877Vcli.  187.  {1. 1  People  v.  Kelly.  20  Hun.  itd ;  1 3206.  post. 

g  2240.  Id. ;  how  served.  —  The  precept  must  be 
served  as  follows : 

1.  By  delivering,  to  the  person  to  whom  it  is  directed, 
or,  if  it  is  directed  to  a  corporation,  to  an  officer  of  the 
corporation,  upon  whom  a  summons,  issued  out  of  tbe 
supreme  court,  in  an  action  against  the  corporation, 
might  be  served,  a  copy  of  tbe  precept,  and  at  the  same 
time  showing  him  the  original. 

2.  If  the  person,  to  whom  the  precept  is  directed,  re- 
sides in  the  city  or  town  in  which  the  property  is  situa. 
ted,  but  is  absent  from  his  dwelling-house,  service  may 
be  made  by  delivering  a  copy  thereof  at  his  dwelling- 
house,  to  a  person  of  sui table  age  and  discretion,  who 
resides  there ;  or,  if  no  such  person  can,  with  reasonable 
diligence,  be  found  there,  upon  whom  to  make  service, 
then  by  delivering  a  copy  of  the  precept,  at  the  prop- 
erty sought  to  be  recovered,  either  to  some  person  of 
suitable  age  and  discretion  residing  there,  or  if  no  such 
person  can  be  found  there,  to  any  person  of  suitable 
age  and  discretion  employed  there. 

3.  Where  service  cannot,  with  reasonable  diligence, 
be  made,  as  prescribed  in  either  of  the  foregoing  subdi- 
visions of  this  section,  by  affixing  a  copy  of  the  precept 
upon  a  conspicuous  part  of  the  property. 

If  the  precept  is  returnable  on  the  day  on  which  it  is 
issued,  it  must  be  served  at  least  two  hours  before  the 
hour  at  which  it  is  returnable  ;  in  every  other  case,  it 
must  be  served  at  least  two  days  before  the  day  on 
which  it  is  returnable. 

^SecUon  32.  R.  S.;  L.  1»7,  ch.  664.  snd  L.  1868.  ch.  628(7  Sdm.  336). 
Brown  t>.  Mayor,  etc.,  N.  Y.  66  N.  Y.  385 :  Ex  parte  Glen,  1  How.  Pr. 
218;  Cameron  v.  Mc]>onald,  1  Hill,  512;  People  v.  Boardman.  4  Keyes,  »: 
a.  o.,  3  Abb.  Dec.  483 ;  People  v.  Bainbridge,  7  Han,  81 ;  People  ex  lel.  v. 
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Marvin  Safe  Co.,  5  Id.  218 ;  People  ex  rel.  «.  De  Camp,  12  Id.  378 ;  HUl  v. 
ScockiDg,  0  HIU,  314 ;  SUms  v.  Hamphrey,  4  Denio,  189. 

§  2241.  Duty  of  person  to  whom  copy  of  precept  is 
deUveredi — A  person,  to  whom  a  copj  of  a  precept,  di- 
rected to  another,  is  delivered,  as  prescribed  in  this  title, 
must,  without  any  avoidable  delay,  deliver  it  to  the  per- 
son to  whom  it  is  directed,  if  he  can  be  found  within  the 
same  town  or  city  ;  or,  if  he  cannot  be  so  found,  to  his 
agent  therein  ;  and  if  neither  can  be  so  found,  after  the 
exercise  of  reasonable  diligence,  before  the  timo  when 
the  precept  is  returnable,  to  the  judge  or  justice  who  is- 
sued the  same,  at  the  time  of  the  return  thereof,  with  a 
written  statement  indorsed  thereupon,  that  he  has  been 
unable,  after  the  exercise  of  reasonable  diligence,  to  find 
the  person  to  whom  the  precept  is  directed,  or  his  agent, 
within  the  town  or  city.  A  person,  who  wilfully  vio- 
lates any  provision  of  this  section,  is  guilty  of  a  misde- 
meanor;  and,  if  he  is  a  tenant  upon  the  property,  forfeits 
to  his  landlord  the  value  of  three  years'  rent  of  the 
premises  occupied  by  him.  A  copy  of  this  section  must 
be  indorsed  upon  each  copy  of  a  precept,  served  other- 
wise than  personally  upon  the  person  to  whom  it  is  di- 
rected. 

L.  1868,  ch.  828,  S  3  (7  Edm.  356)  ;  and  1  R.  S.  748,  {  27  (1  Edm.  699). 

§  2242.  When  precept  to  be  served  on  landlord  of 
bawdy-house,  etc. —  Where  the  case  is  within  section 
2237  of  this  act,  the  precept  must  be  directed  to  and 
served  upon  the  owner  or  landlord,  or  his  agent,  and  also 
upon  the  tenant  or  occupant  of  the  property.  Either  or 
both  of  them  may,  upon  the  return  aay,  appearand  show 
cause  why  the  tenant  or  occupaut  should  not  be  removed 
from  the  property. 
ParUof  U  63  and  64 :  L.  1868,  ch.  764  (7. Edm.  336). 

§  2243.  Proof  of  service  of  precept. —  At  the  time 
when  the  precept  is  returnable,  the  petitioner  must, 
unless  the  adverse  party  appears,  make  due  proof  of  the 
service  thereof,  showing  the  time,  and  the  place  and 
manner  of  service ;  and,  unless  service  was  made  per- 
sonally upon  the  adverse  party,  or  by  affixing  a  copy  of 
the  precept,  the  name  of  the  person  to  whom  a  copy  of 
the  precept  was  delivered,  if  his  name  can  be  ascertained 
with  reasonable  diligence.     Where  Service  is  made  by 
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a  Blieriif,  constable,  or  marshal,  it  may  be  proved  by  hla 

certificate,  stating  the  facts. 

section  33,  R.  S.,a1so  }32.  amended:  L.  1868,  cb.  82S  (7  E(im.)33S. 
KobinsoD  t\  McManus,  4  Lans.  380 :  People  ex  re).  Crawford  v.  DeCamp. 
12  Hun,  378;  People  v.  Boardman,  4  Keycs,  5)9:  People  v.  Matthewit.  43 
Burb.169;  s.  c,  38  N.  Y.  451;  Cameron  v.  McDonald,  I  HlU.  512;  MaUer 
ofGlon,  1  How.  213;  Beach  r.  Bainbridge.  7  Hun,  81;  People  r.  Marrln 
Safe  Co.,  5  Id.  218;  People r.  Lamb,  10  id.  M8\  People  r.  Matthews,  43 
Barb.  168 ;  38  N.  Y.  451  ;  Campbell  r.  Mallory,  22  How.  183. 

§  2244.  Answer. —  At  tlie  time  when  the  precept  is 
returnable,  without  waiting  as  prescribed  in  an  action 
before  a  justice  of  the  peace,  or  in  a  district  court  of  the 
city  of  New- York,  the  person  to  whom  it  is  directed,  or 
his  landlord,  or  any  person  in  possession  or  clalimog 
possession  of  tlie  premises,  or  a  part  thereof,  may  file, 
with  the  judge  or  justice  who  issned  the  precept, a 
written  answer,  verified  in  like  manner  as  a  verified 
answer  in  an  action  in  the  supreme  court,  denying  gen- 
erally the  allegations,  or  specifically  any  material  alle- 
gation, of  the  petition. 

Part  of  M  7  and  M,  R.  S..  amended  by  L.  iaS7,  ch.  ei84.  People  r.  Hew- 
lett, 76  N.  Y.STi:  }3119,  post;  Rowan  r.  Lj-ttle,  11  "Wend.  016;  Supp  r. 
KenMng,  5Rob.  6«C»;  People  r.  Lockwoo<i,  3  Hnn,  304;  People  v.  Coles, 
42  Barb.  96;  People  v.  Teed,  48  Id.  424  ;  8.  C  33  How.  Pr.  238;  Niblor. 
Post's  Administrators,  23  Wend.  28() ;  McGuire  v.  Ulrich,  2  Abb.  aJ; 
Grislerr.  Acosta.  9  N.  Y.  227 ;  Spraker  ».  Cook,  16  Id.  567;  .lackson  t. 
Davis,  6  Cow.  123;  Buck  v.  BinlnRer,  3  Barb.  391;  Capet  t?.  Parker,  3 
Sandf.  362;  Despard  r.  Walbrldge,  15  N.  Y.  379. 

§  2246.  Issues  upon  forcible  entry  or  detainer. — 
"Where  the  application  is  founded  upon  an  allegation  of 
forcible  entry  or  forcible  holding  out,  the  petitiouer 
mupt  allege  and  prove  that  he  was  peaceably  in  actual 
possession  of  tho  property,  at  the  time  of  a  forcible 
entry,  or  in  constructive  possession,  at  the  time  of  a  for- 
cible holding  out ;  and  the  adverse  party  mu.st  either 
deny  the  forcible  entry,  or  tho  forcible  holding  out,  or 
allege,  in  his  defence,  that  he,  or  his  ancestor,  or  those 
whose  interest  he  claims,  had  been  in  quiet  posseeaion 
of  the  property,  for  three  years  together  next  before  the 
alleged  forcible  entry  or  detainer;  and  that  his  interest 
is  not  ended  or  determined,  at  the  time  of  tho  trial. 

Id.,  M  6  and  11,  amended.  Carter  v.  Newbold.  7  How.  166;  People  v» 
Van  Nostrand,  9  Wend.  50 :  People  v.  Field,  52  Barb.  IW. 

§  2246.  In  N.  Y.  district  court,  cause  may  be  trans- 
ferred to  another  court  for  triaL —  In  a  district  court  of 
the  city  of  New-York,  at  the  time  of  joining  issue,  the 
justice  sitting  in  the  cause  may,  in  his  discjretion,  upon 
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motion  of  either  party,  or»  if  no  justice  is  present,  the 
clerk  may,  by  consent  of  lx)th  parties,  make  an  order 
transferring  tlie  cause  for  trial,  to  a  district  court  of  an 
adjoining  district,  which  thereupon  has  the  same  juris- 
diction and  power,  at  its  own  court  house,  as  if  the  prop- 
erty  was  situated  within  its  district. 
L.  1877,  ch.  187, 2  2,  amended. 

§  2247.  TriaL — The  issues,  joined  by  the  petition  and 
answer,  must  be  tried  by  the  judge  or  justice;  unless 
a  party,  or  one  of  two  or  more  parties,  answering  as 
prescribed  in  the  last  two  sections,  files,  with  the  an- 
swer, a  written  demand  that  the  issues  so  joined  be  tried 
by  a  jury;  and  at  the  same  time  pays  to  tlie  judge  or 
justice,  or  to  the  clerk,  the  fees  of  the  jurors,  and  of  the 
officer  for  notifying  them.  In  that  case,  the  issue  must 
be  tried  by  a  jury,  in  like  manner  as  an  issue  of  fact 
joined  in  an  actioD,  in  the  court  of  which  the  judge  or 
justice,  who  issued  the  precept,  is  the  presiding  officer  ; 
and  all  the  provisions  of  this  act,  relating  to  procuring 
and  empanelling  a  jury ;  tho  trial  of  an  issue  of  fact  by 
a  jury  ;  and  the  proceedings  upon  such  a  trial,  including 
those  relating  to  the  mode  of  compelling  the  attendance 
of  a  witness,  and  to  the  punishment  of  a  defaulting  wit- 
ness or  juror,  in  that  court,  apply  to  the  trial  of  an  issue 
BO  joined,  except  as  otherwise  expressly  prescribed  in 
this  title. 

R.  S..|M.  Brown,  etc.  v.  Mayor  of  N.  T.,  66  N.  T.  aV);  Benjamin  p. 
BenUmln.  Aid.  383;  Feoplov.  Hovey. 4  Lans.  H6;  Farrington  r.  Morcnn, 
2f»  Wenil.  307 ;  Roach  v.  CosJne,  9  Id.  227  ;  L.  lHfi2,  ch.  36H:  People  r.  Ilara- 
llton.  39  N.  Y.  IflT  ;  8.  c,  Ift  Abb.  Pr.  328  ;  People  r.  Toed.  48  BHrb.  421 :  8.  c. 
33  How.  239;  RoberU  «.  Co  lie,  3  Alb.  L.  J.  151;  People  r.  AlbrlRht.  23 
How.  306:  8.  c,  14  Abb.  3(K> :  People  v.Kelsey,  id.  372;  8.  c,  38  Barb. 
260:  People  v.  Howlett,  76  N.  Y.  574;  People  v.  Cubhrnan,  I  Hun,  73; 
People  V.  Fields.  1  Laiia.  222;  Porter  «.  People,  7  How.  441. 

^2248.  Adjournment. —  At  the  time  when  issue  is 
joined,  the  jud^e  or  justice  may,  in  his  discretion,  at  the 
request  of  either  party,  and  upon  proof  to  his  satisfac- 
tion, by  affidavit  or  orally,  that  an  adjournment  is  neces- 
sary, to  enable  the  applicant  to  procure  his  necessary 
witnesses,  or  by  consent  of  all  the  parties  who  appear, 
adjourn  the  trial  of  the  issue,  but  not  more  than  ten 
days :  except  by  consent  of  all  parties. 

Id..  1 41.  Brown  v.  New  York,  66  N.  Y.  385 ;  Bailer  t>.  New  York,  8  J. 
Jt  Sp.  663. 

g  2249.  Final  order  upon  triaL —  If  suMcient  cause 
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is  not  shown  upon  the  re  tarn  of  the  precept ;  or  if  the 
verdict  of  the  jury,  or  the  decision  of  the  judge  or  jus- 
tice, upon  a  trial  without  a  jury,  is  in  favor  of  the  pe- 
titioner ;  the  judge  or  justice  must  make  a  final  order, 
awarding  to  the  petitioner  the  delivery  of  the  possession 
of  the  property ;  except  that,  where  the  case  is  within 
section  2287  of  this  act,  tho  final  order  must  direct  the 
removal  of  the  occupant.  In  either  case,  the  final  order 
must  award  to  the  petitioner  the  costs  of  the  special 
proceeding.  If  the  verdict  or  decision  is  in  favor  of  tho 
person  answering,  the  judge  or  justice  must  make  a 
final  order  accordingly,  and  awarding  to  him  the  costs 
of  the  special  proceeding. 

R.8.,M33,  9»  and  SI;  tee  L.  1849.  ch.  193  (2  Edm.  .^33).  Brown  r. 
Mayor,  etc..  of  N.  Y..  66  N.  Y.  385 :  JwrvU  v.  Brlggs,  69 id.  143;  Ti»rreU 
V.  Cowenhovcn.  II  Hun,  330;  Reader  v.  Sorre,  70  N.  T.  I*);  Surk- 
weather  v.  Seeley.  4&  Barb.  164 :  People  r.  Wlllta,  4  Abb.  205 ;  HHrni- 
botham  v.  Lowenbein,  28  How.  221;  b.  c.  3  Rob.  22 ;  Hlaadale  v.  While, 
6  H!n,  WT ;  Whitney  r.  Meyers,  1  Duer,  266 ;  Academy  of  Moi^ic  c. 
Hackett,  2  Hilt.  217:  McKeon  «.  Whitney.  3  Denlo,  tft;  Crane  t. 
Hardiuttii,  4  £.  D.  Smith,  335;  Bailer  v.  Mayor,  40  N.  Y.  8apr.  923; 
People  ©.Kelly,  20  Hun,  fl49. 

§  2260.  Amount  of  costs  \  how  collected.—  Costa* 
when  allowed,  and  tlie  fees  of  officers,  except  where  a 
fee  is  specially  given  in  chapter  21  of  this  act,  maBt  be 
at  the  rate  allowed  by  law  in  an  action  in  a  jastlce'a 
coart,  or,  in  the  city  of  New- York,  in  a  diatrict  court, 
and  are  limited  In  like  manner ;  unless  the  application 
IS  founded  upon  an  allegation  of  forcible  entry  or  forci- 
ble holding  out ;  in  which  case,  the  judge  or  justice 
may  award  to  the  successful  party  a  fixed  sum  as  costs* 
not  exceeding  fifty  dollars,  in  addition  to  his  disborse- 
ments.  The  final  order  awarding  costs  may  be  docketed, 
and  an  execution  may  be  issued  to  collect  the  coeta 
awarded  thereby,  in  like  manner  as  if  the  final  order 
was  a  judgment  rendered  in  tlie  court,  of  which  the 
judge  or  justice  is  the  presiding  officer. 

Id..  H12,  13,  22.  and  part  of  <51.  amended  and 'coiMoltdat«d :  n» 
ElvenoD  V.  Vanderpoel,  09  N.  Y.  6lo ;  CYane  v.  Hardmaa,  4  K.  D. 
Smith.  339:  People  r.  Townsend.  6  How.  178 :  Patridse  •.  Ford.  5  Id.  21; 
Van  Hovenbuixh  v.  Case.  4  Hill,  Ml:  LauiiiU  r.  Dlxoii,5  teodf.SM; 
see  Springsteen  v.  Powers,  3  Rob.  483,  489 ;  Chretien  v.  Doney.  1  S, 
Y.  419. 

§  2261.  Warrant  to  diapossess  defendant. —  Where 
the  final  order  is  in  favor  of  the  petitioner,  the  judge  or 
justice  must  thereupon  issue  a  warrant,  under  his  hand, 
directed  to  the  sheriff  of  the  county,  or  to  any  constable 
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or  xnaiBhal  of  the  city  or  town,  in  which  the  property, 
or  a  portion  thereof,  is  situated,  describing  the  property, 
and  commanding^  the  officer  to  remove  ali  persons  there- 
from and  also,  except  where  the  case  is  within  section 
2237  of  this  act,  to  put  the  petitioner  into  the  full  pps- 
Bession  thereof. 

Id.,  H  U  33  and  39 :  see  L.  IWT,  ch.  6S4 ;  also,  »  U«  59.  63. 64,  and  L. 
lasa,  ch.  764  (7  Bdm.  335).  Croft 'Adm'x.  v.  King,  Kxr..  S.  Y.  b.  P..  19 
Alb.  L.  J.  441 :  Puraeil  0.  N.  Y.  L.  Ins.  i  Trust  Co.,  42  N.  Y.  Super.  Ct. 
(J,  A  S.)  383 :  SUrkweattaer  v.  Seeley,  45  Barb.  164 ;  People  v.  Willis,  5 
Abbw  9»;  mgenbotham  v.  Lowenbien,  28  How.  221 ;  8.  0.,  3  Bob.  22. 

§  2262.  Bxeoution  of  warrant —  The  officer,  to  whom 
the  warrant  is  directed  and  delivered,  must  execute  it, 
according  to  the  command  thereof,  between  the  hours 
of  sunrise  and  sunset. 

Id.,  {40. 

g  2263.  When  warrant  cancels  lease  exception. — 
The  issuing  of  a  warrant  for  the  removal  of  a  tenant 
from  demised  premises,  cancels  the  agreement  for  the 
use  of  the  premises,  if  any,  under  which  the  person  re- 
moved held  them  ;  and  annuls  accordingly  the  relation 
of  landlord  and  tenant,  except  that  it  does  not  prevent  a 
landlord  from  recovering,  by  action,  any  sum  of  money, 
which  was,  at  the  time  when  the  precept  was  issued, 
payable  by  the  terms  of  the  agreement,  as  rent  for  the 
premises  ;  or  the  reasonable  value  of  the  use  and  occu- 
pation thereof,  to  the  time  when  the  warrant  was  issued, 
for  any  period  of  time,  with  respect  to  which  the  agree- 
ment does  not  make  any  special  provision  for  payment 
of  rent. 

Id.,  i  43,  also.  2  60;  L.  1868.  ch.  764  (7  Edra.  336).  Hinsdale  v.  White,  6 
Hill,  ao7:  Parsell  v.  N.  Y.  L.  Ins.  Co.,  42  N.  Y.  383;  McKeon  v.  Whit- 
ney. 3  Den.  4A2:  Crane  v.  Uardman,  4  JB.  D.  Bmltb,  33U;  CusblnRham  v. 
Phillips,  1  id.  416 ;  Davison  v.  Donadl.  2  id.  121 ;  Whitney  r.  Meyers,  1 
Doer.  266;  Academy  of  Music  v.  Uackett,2  Hilt.  217;  Stnyyesant  v. 
Grelnler,  12  Abb.  N.  S.  6 ;  Johnson  V'  Oppeahelm,  A»  N.  Y.  2tM). 

^  2264.  Warrant  I  when  and  how  stayed.— The 
party,  against  whom  a  final  order  is  made,  requiring  the 
delivery  of  possession  to  the  petitioner,  may,  at  any  time 
before  a  warrant  is  issued,  stay  the  issuing  thereof  ;  and 
also  star  an  execution  to  collect  the  costs,  as  follows : 

1.  Where  the  final  order  establishes  that  a  lessee  or 
tenant  holds  over,  after  a  default  in  the  payment  of 
rent,  he  may  eflfbct  a  stay,  by  payment  of  the  rent  due, 
and  the  costs  of  the  special  proceeding ;  or  by  deliver- 

Digitized  by  VjOOQ IC 


§  2255.  SUMMARY  PROCEEDINGS  280 

ing  to  the  judge  or  juBtice,  or  tlie  clerk  of  the  court,  hiB 
undertaking  to  the  petitioner,  in  such  a  sum  and  with 
such  sureties  as  the  judge  or  justice  approves,  to  the 
effect,  that  he  will  pay  the  rent  and  costs  within  ten 
day^s :  at  the  expiration  of  which  time  a  warrant  may 
issue,  unless  he  produces  to  the  judge  or  justice  satis- 
factory  evidence  of  the  payment. 

2.  Where  the  foal  order  establishes  that  a  lessee  or 
tenant  has  taken  the  benefit  of  an  insolvent  act,  or  has 
been  adjudicated  a  bankrupt,  he  may  effect  a  stay  by 
paying  the  costs  of  the  special  proceeding,  and  by  de- 
livering to  the  judge  or  justice,  or  the  clerk  of  the  court, 
his  undertaking  to  the  petitioner,  in  such  a  sum  and 
with  such  sureties  as  the  judge  or  justice  approves,  to 
the  effect,  that  he  will  pay  the  rent  of  the  premises,  as 
it  has  become,  or  thereafter  becomes  due. 

3.  Where  the  final  order  establishes  that  the  person 
against  whom  it  is  made,  continues  in  possession  of  real 
property,  which  has  been  sold  by  virtue  of  an  execution 
against  his  property,  he  may  effect  a  stay,  by  paying  the 
costs  of  the  special  proceeding,  and  delivering  to  the 
judge  or  justice,  or  the  clerk  of  the  court,  an  affidavit, 
that  he  claims  the  possession  of  the  property,  by  virtue 
of  a  right  or  title,  acquired  after  the  sale,  or  as  guardian 
or  trustee  for  another  ;  together  with  his  undertaking 
to  the  petitioner,  in  such  a  sum  and  with  such  sureties 
as  the  judge  or  justice  approves,  to  the  effect,  that  he 
will  pay  any  costs  and  damages,  which  maybe  recovered 
against  him,  in  an  action  of  ejectment  to  recover  the 
property,  brought  against  him  by  the  petitioner  within 
six  months  thereafter ;  and  tliat  he  will  not  commit  any 
waste  upon  or  injury  to  the  property,  during  his  occupa- 
tion thereof. 

Id. ,  2  44.  amemied.  L.  IRftT.  ch.  684,  and  H  ^^  «nd  46  ;  Church  v.  Sim- 
mons, ly  Hun,  220 ;  Schcnjerhom  r.  Carter,  8  W.  Dig.  383. 

(^  2266.  Undertaking  j  how  disposed  o£. — Where  an 
undertaking  is  given,  in  a  case  specified  in  subdivision 
first  of  the  last  section,  the  judge  or  justice  must  deliver 
it  to  the  person  against  whom  the  final  order  was  made, 
upon  his  producing  the  evidence  of  payment,  mentioned 
in  that  subdivision.  If  he  does  not  produce  such  evi- 
dence within  ten  days,  the  judge  or  justice  must  deliver 
it  to  the  petitioner.  In  every  other  case  specified  in  the 
last  section,  the  judge  or  justice  must  deliver  the  under- 
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taking  to  the  petitioner,  immediately  after  liis  approval 
thereof. 

ITew, 

^  2266.  Redemption  by  leasee. — Where  the  special 
proceeding  is  founded  upon  an  allegation  that  a  lessee 
holds  over,  after  a  default  in  the  payment  of  renV  and 
the  unexpired  term  of  the  lease,  under  which  the  prem- 
ises are  held,  exceeds  five  years,  at  the  time  when  the 
warrant  is  issued;  the  lessee,  his  executor,  administrator, 
or  assignee,  may,  at  any  time  within  one  year  after  the 
execution  of  the  warrant,  pay  or  tender  to  the  petitioner, 
his  heir,  executor,  administrator,  or  assignee,  or  if, 
within  five  days  before  the  expiration  of  tlie  year,  he 
cannot,  with  reasonable  diligence,  be  found  witliin  the 
city  or  town,  wherein  the  property,  or  a  portion  thereof, 
is  situated,  then  to  the  judge  or  justice  wiio  issued  the 
warrant,  or  his  successor  in  office,  all  rent  in  arrear  at 
the  time  of  the  payment  or  tender,  with  interest  there- 
upon, and  the  costs  and  charges  incurred  by  the  peti- 
tioner. Thereupon  the  person  making  the  payment  or 
tender,  sha'!  be  entitled  to  the  possession  of  the  demised 
premises,  under  the  lease,  and  may  hold  and  enjoy  the 
same,  according  to  the  terms  of  the  original  demise, 
except  as  otherwise  prescribed  in  the  next  section  but 
one. 

h'\M2,  ch.  240,  11  (4  Eclm.  661>.  amended.  Crawford  r.  Waters,  <« 
How.  Pr.  210;  Purmll  v.  N.  Y.  Life  Ins.  k  Trust  Co.,  10  J.  &  Sp.  383; 
Bokeev.  Ilammeriiley,  16  How.  461;  Cniwforav.  Waters,  46  M.  210. 

g  2267.  Id.)  by  creditor  of  lessee. — In  a  case  specified 
in  the  last  section,  a  judgment  creditor  of  the  lessee, 
whoso  judgement  was  docketed  in  the  county,  before  the 
precept  was  issued,  or  a  mortgagee  of  the  lease,  whose 
mortgage  was  duly  recorded,  in  the  county,  before  the 
precept  was  issued,  may,  at  any  time  before  the  expira- 
tion of  one  year  after  the  execution  of  the  warrant,  un- 
less a  redemption  has  been  made  as  prescribed  in  the 
last  section,  file  with  the  judge  or  justice  who  issued  the 
warrant,  or  with  his  successor  in  office,  a  notice,  specify- 
ing his  interest  and  the  sum  due  to  him;  describing  the 
premises;  and  stating  that  it  is  his  intention  to  redeem 
as  prescribed  in  this  section.  If  a  redemption  is  not 
made  by  the  lessee,  his  executor,  administrator,  or  as- 
0i£rnee,  within  a  year  after  the  execution  of  the  warrant. 
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the  person  bo  filing  a  notice,  or,  if  two  or  more  penosui 

liaye  filed  such  notices,  the  one  who  holds  the  first  lien, 

may,  at  any  time  before  two  o'clock  of  the  day,  not  a 

Sunday  or  a  public  holiday,  next  succeeding  the  last  day 

of  the  year^  redeem  for  his  own  benefit,  iu  like  manner 

as  the  lessee,  his  executor,  administrator,  or  assignee 

might  have  so  redeemed.     Where  two  or  more  judg. 

ment  creditors  or  mortgagees  have  filed  such  notices, 

the  holder  of  the  second  lien  may  so  redeem,  at  any  time 

before  two  o'clock  of  the  day,  not  a  Sunday  or  a  public 

holiday,  next  succeeding  that  in  which  the  nolder  of  the 

first  lien  might  have  redeemed ;  and  the  holder  of  the 

third  and  each    subsequent  lien,  may  redeem,  in  like 

manner,  at  any  time  before  two  o'clock  of  the  day,  not  a 

Sunday  or  a  public  holiday,  next  succeeding  that  in  which 

his  predecessor  might  have  redeemed.     But  a  second  or 

subsequent  redemption  is  not  valid,  unless  the  person 

redeeming  pays  or  tenders  to  each  of  his  predecessors 

who  has  redeemed,  the  sum  paid  by  him  to  redeem,  and 

also  the  sum  due  upon  his  judgment  or  mortgage  ;  or 

deposits  those  sums  with  the  Judge  or  justice,  for  the 

benefit  of  his  predecessor  or  predecessors. 

L.  1S42,  ch.  240,  1 1  (4  Xdm.  461).  StnyvMAnt  v.  Orosster,  12  Abb.  N.  3. 
6 ;  People  v.  Fowler,  8  Alb.  L.  J.  2Q7. 

J  2268.  The  last  two  sections  qaa]ified.r— Where  a 
emption  is  made,  as  prescribed  in  either  of  the  last 
two  sections,  the  rights  of  the  person  redeeming  are 
subject  to  a  lease,  if  any,  executed  by  the  petitioner, 
since  the  warrant  was  issued,  so  far  that  the  new  leasee, 
his  assigns,  undertenants,  or  other  representativefl,  may, 
upon  complying  with  the  terms  of  the  lease,  hold  the 

§  remises  so  leased  until  twelve  o'clock,  noon,  of  the  first 
ay  of  May,  next  succeeding  the  redemption.     And,  in 
all  other  respects,  the  person  so  redeeming,  his  assigns 
and  representatives,  succeed  to  all  the  rights  and  liabili- 
ties of  the  petitioner,  under  such  a  lease. 
Vew. 

§2269.  Order  to  be  made  thereupon  |  Uability  of 
person  redeeming. — The  person  redeeming,  as  pre- 
scribed in  the  last  three  sections,  or  the  owner  of  the 
property  so  redeemed,  may  present  to  the  judge  or  just- 
ice who  issued  the  warrant,  or  to  his  successor  in  office, 
a  petition,  duly  verified,  setting  forth  the  facts  of  the 
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redemption,  and  prajinff  for  an  order,  eBtablishing  the 
rights  and  liabilities  of  the  parties  upon  the  redemption. 
Whereupon  the  judge  or  justice  must  make  an  order  re- 
quiring the  other  party  to  the  redemption  to  show  cause 
before  him,  at  a  time  and  place  therein  specified,  whj 
the  prayer  of  the  petition  should  not  be  granted.  The 
order  to  show  cause  must  be  made  returnable,  not  less 
than  two  nor  more  than  ten  days,  after  it  is  granted  ;  and 
it  must  be  served  at  least  two  days  before  it  is  returnable. 
Upon  the  return  thereof,  the  judge  or  justice  must  hear 
the  allegations  and  proofs  of  the  parties,  and  must  make 
such  a  final  order  as  justice  requires.  The  costs  and 
expenses  must  be  paid  by  the  petitioner.  Tlie  final 
order,  or  a  certified  copy  thereof,  may  be  recorded  in 
like  manner  as  a  deed.  A  person,  other  than  the  lessee, 
who  redeems  as  prescribed  in  the  last  three  sections, 
sacoeeds  to  all  the  duties  and  liabilities  of  the  lessee, 
accruing  after  the  redemption,  as  if  he  was  named  as 
leciaee  in  the  lease. 
New. 

§  2260.  AppeaL— An  appeal  may  be  taken  from  a 
final  order,  made  as  prescribed  in  tl^is  title,  to  the  same 
court,  within  the  same  time,  and  in  the  same  manner, 
BS  where  an  appeal  is  taken  from  a  judgment  rendered 
in  the  court,  of  whicli  the  judge  or  justice  is  the  pre* 
Biding  ofiicer,  and  with  like  effect ;  except  as  otherwise 
prescribed  in  the  next  two  sections. 

Sabetltutod  for  t47,R.  S..  amended:  I..  1868.  ch.  82S'(7  £din.357), 

i52:  L.  1849.  ch.  193  (2  Edm.  534).  Williams  v.  Buelove,  II  Uow.  83: 
[clntlre  v.  Hernandez,  39  Id.  121 ;  8.  c,  7  Abb.  N.B.  214;  Freeman  ». 
Cgden,  17  Abb.  3»,  note;  8.  o..  40  N.  Y.  10&:  People  v.  WiUi8,5  Abb. 
205 ;  Romaine  v.  KingBheimer,  2  llilt.  519 ;  Ilammond  v.  Carpenter,  29 
How.  43;  I>ouel  v.  Rust,  24  Barb.  438;  see  IMggs  v.  Swales,  29  How. 
201 ;  s.  c,  19  Abb.aS3;  People  v.  Boardnuin,  4  Keyea,  SO ;  Hatter  of  Com- 
misaioners  of  Central  Park,  90  N.  T.  493, 498 ;  Matter  fof  Long  Island  R. 
B.  Co.,  45  Id.  364, 968 ;  Starkweather  v.  Beeley,  45  Barb.  164. 


g  2261.  fififoct  of  appeal  limited  in  certain  < 
The  issuing  or  execution  of  the  warrant  cannot  be 
stayed  by  such  an  appeal,  or  by  the  giving  of  an  under- 
taking thereupon,  otherwise  than  as  prescribed  in  the 
next  flection.  An  appeal  cannot  be  taken  to  the  court 
of  appeals,  from  a  final  determination  of  the  general 
term  of  tihe  supreme  court  or  of  a  superior  citj  court, 
npon  such  an  appeal,  unless  the  latter  court,  by  an 
cmer,  made  at  the  general  term  where  the  final  order  ia 
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made,  or  the  next  general  term  thereafter,  allows  it  to 
be  taken. 


R.  S. .  9  47.  amended  by  L.  1868,  ch.  827  (7  Edm.  357) ;  al«o,  |  52,  R.  8. 

ch.l '     ■     *  *"^   * "^       ■ 

How.  Pr.  83;  Davis  o.  Hudson.  5  Abb. 

_..  Y.  Sup.  Ct.  (T.  AC.)  530;   People  v.  Perry.  _.   

Launitz  v.  Dixon,  5  Saiidf.  249;  Sage  v.  Harpeudiug,  4!^  How.  166. 


L.  lt*49,  cii.  193  (2  Edm.  634).  People  v.  Willis,  5  Abb.  Pr.  2iib ;  People  v. 
Blgelow.  11  How.  Pr.  83;  Davis  v.  Hudson.  5  Abb.  Pr.  61  ;  Carpenter  «. 
Greene,  6  N.  Y.  Sup.  Ct.  (T.  AC.)  530  ;   People  r.  Perry.  16   Hua,  461 ; 


§  2262.  Warrant  \  how  stayed  on  appeaL — Where 
an  appeal  is  taken  from  a  final  order,  awarding  deli veiy 
of  possession  to  the  petitioner,  which  establishes  that  a 
lessee  or  tenant  holds  over,  after  a  default  in  the  pay- 
ment  of  rent,  the  issuing  and  execution  of  the  warrant 
may,  except  in  the  city  and  county  of  New- York,  be 
stayed  by  the  order  of  the  county  judge.  Such  an  order 
can  be  made  only  upon  the  appellant's  givine  the  security 
required  to  perfect  the  appeal,  and  stay  tlie  execution 
of  the  order  appealed  from,  and  also  an  undertaking  to 
the  petitioner,  in  a  sum,  and  with  sureties,  approved  by 
the  county  judge,  to  the  effect,  that  if,  upon  the  appeal, 
a  final  determination  is  rendered  against  the  appellant, 
he  will  pay  all  rent  accruing  or  to  accrue  upon  the 
premises,  or,  if  there  is  no  lease  thereof,  the  value  of 
the  use  and  occupation  of  the  premises,  subsequent  to 
the  institution  of  the  special  proceeding. 

R.  S..  H  47  and  98;  L.  1849,  ch.  193  (2  Edm.  534).  Sage  v.  Harpending. 
49  Barb.  166. 

g  2263.  Appellate  court  may  award  restitation  i 
action  for  damages.  —  If  the  final  order  is  reversed 
upon  the  appeal,  the  appellate  court  may  award  restitu- 
tion to  the  party  injured,  with  costs ;  and  it  may  make 
any  order,  or  issue  any  other  mandate,  necessary  to 
carry  its  determination  into  effect.  The  person  dispos- 
sessed may  also  maintain  an  action,  to  recover  the  dam- 
ages which  he  has  sustained  by  the  dispossession. 

Sees.  48  and  49.  Chretien  r.  Doney.  1  N.  T.  419.  People  r.  Matthews, 
88  Id.  451;  8.  c.  43  Barb.  16«;  Wolcott  ii.  Schenk,  16  How.  Pr.  44!>: 
People  r.  Hamilton,  15  Abb.  Pr.  328  ;  People  v.  McCaflfyrey,  42  Barb.  530; 
see  Williams  v.  Bigelovr.  11  How.  8S\  Matter  of  Shotwell,  10  Johns.  3(H; 
People  V.  Shaw,  1  Cainea,  125;  Hayden  o.  Florence  Sewing  Machine  Oo.» 
54  N.  Y.  221. 

§2264.  Application  of  this  UUe;  effect  of  final 
order. —  This  title  does  not  impair  the  rights  of  a  laud- 
lord,  lessor,  or  tenant,  in  a  case  not  therein  provided 
for.  Where  a  special  statutorv  provision  confers  a 
right  to  take  proceedings,  in  the  manner  heretofore 
prescribed  by  law,  for  the  summary  removal  of  a  per* 
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son  in  possession  of  real  property,  the  proceedings 
thereunder  must  be  taken  as  prescribed  in  tliis  title.  A 
final  order,  made  in  a  special  proceeding,  taken  as  pre- 
scribed in  this  title,  is  not  a  bar  to  an  action  of  eject- 
ment,  to  recover  the  property  affected  thereby. 

Id. ,  }  50.  Brown  V.  Mayor,  66  N.  T.  385 ;  Jarvis  v.  Driggs,  69  Id.  113 ; 
£vans  v.  Post,  5  Uun.  338. 

g  2266.  How  proceedings  under  this  title  to  be 
stayed. —  Where  a  petition  is  presented,  as  prescribed 
in  this  title,  the  proceedings  thereupon  before  the  final 
order,  and,  if  the  final  order  awards  delivery  of  the 
possession  to  the  petitioner,  tlie  issuing  or  execution  of 
the  warrant  thereupon,  cannot  be  stayed  or  suspended 
by  any  court  or  judge,  except  in  one  of  the  following 
methods  : 

1.  By  an  order  made,  or  an  undertaking  filed,  upon 
an  appeal,  in  a  case  and  in  the  manner  specially  pre- 
scribed for  that  purpose  in  this  title. 

2.  By  an  injunction  order,  granted  in  an  action  against 

the  petitioner.    Such  an  injunction  shall  not  be  granted 

before  the  final  order  in  the  special  proceeding,  except 

in  a  case  where  an  injunction  would  be  granted  to  stay 

the  proceedings,  in  an  action  of  ejectment,  brought  by 

the  petitioner,  and  upon  the  like  terms ;  or  after  the 

final  order,  except  in  a  case  where  an  injunction  would 

be  granted  to  stay  the  execution  of  the  final  judgment 

in  such  an  action,  and  upon  the  like  terms. 

R.  8.,  1 47.  James  v.  Stuyvesnnt,  3  Sandf.  665,  note  :  Capet  v.  Parker, 
id.  662;  Curer.  Crawford,  ft  How.  Pr.  293 ;  Wadsworth  r.  Lyon,  Id.  463; 
Marry  r.  Jamea,2Daly,  437:  a.  c,  37  How.  Pr.  52:  Bean  v.  Potteninn, 
7  Robt.  7 ;  8.  c. ,  2  Abb.  N.  S.  5.S ;  Forrester  v.  Wilson,  1  Duer,  624 ; 
TallotoQ  V.  Selgnett,  2  Abb.  Pr.  121 ;  Graham  v.  Jamea,  7  Robt.  468; 
GrlflTeth  v.  Brown,  3  Id.  628;  8.  c.,28  How.  Pr,  4;  49  N.  Y.  227;  Arm- 
stroog  V,  Cummings,  20  Hun,  313. 


TITLE  III. 

Proceedings  to  punish  a  contempt  of  court,  other  than 
a  criminal  contempt. 

QlO.  2266.  Gbms  to  which  this  title  applies. 

2267.  When  punishment  may  be  summary. 

2368.  When  warrant  to  commit  may  Issue  without  notice. 

2299.  Order  to  show  cause,  or  warrant  to  attach  offender. 
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Sso.  2270.  Notice  to  delinquent  officer  to  show  canae. 

2271.  Order  or  warrant ;  when  granted  out  of  court. 

2272.  Id.;  when  contempt  was  commftted  before  a  referee. 

2273.  Eflbctof  order  to  show  cause,  and  of  warrant. 

2274.  Copy  affidavit,  etc.,  to  be  served  with  warrant. 

2275.  Indorsement  upon  warrant. 

2276.  Warrant :  how  executed. 

2277.  Undertaking  to  procure  discharge. 

2278.  When  habeas  corpus  may  Issue. 

2279.  Sheriff  to  file  undertaking  with  return. 

2280.  Interrogatories  and  proofs. 

2281.  When  and  how  accused  to  be  punished. 

2282.  Id. ;  upon  return  of  habeas  corpus. 

2283.  Id.;  upon  return  of  order  to  show  cause. 

2284.  Amount  of  fine. 

2285.  Length  of  imprisonment. 

2286.  When  court  may  release  oflfender. 

2287.  Offender  liable  to  indictment. 

2288.  Proceedings  when  accused  does  not  appear. 

22W.  Undertaking ;  when  prosecuted  by  person  aggrieved. 

2290.  Id. :  by  attorney-general,  etc. 

2291 .  Sheritf  liable  for  taking  insufficient  sureties. 

2292.  Punishment  of  misconduct  at  circuit. 

§  2266.  Oases  to  which  this  title  applies. —  In  a  case 
specified  in  section  14  of  this  act,  or  in  anj  other  case 
where  it  is  specially  prescribed  by  law,  that  a  court  of 
record,  or  a  judge  thereof,  or  a  referee  appoinftd  hy  the 
court,  has  power  to  punish,  by  fine  and  imprisonment,  or 
either,  or  generally  as  a  contempt,  a  neglect  or  violation 
of  duty,  or  other  misconduct ;  and  a  right  or  remedy  of 
a  party  to  a  civil  action  or  special  proceeding  pending 
in  the  court,  or  before  the  judge  or  the  referee,  may  be 
defeated,  impaired,  impeded  or  prejudiced  thereby,  the 
offence  must  be  punished  as  prescribed  in  this  title. 

People  r.  R.  &  S.  L.  R.  R.  Co., 76  N.  Y.  294  ;  sec  {  KTO.antc.  Tcbo.H 
K.  Y.  Xii  Satterlee  e.DeCom(*au,  7  Rob.6«6;  Harris  r. Clark,  10  How.  414. 
427;  TitUHU.  Cortelyou,  1  Barb.  444 ;  Deas  v.  Merle, 2  Paige.  4^1;  Liv- 
ingston V.  Fitzgerald,  2  Barb.  396;  Qrantnianv.  Thrall.  31  flow.  464; 
People  r.  Cowlea,  4  Keyes,  38 ;  Lanning  v.  Lansing,  4  Lans.  377 ;  Grant's 
Case,  17  How.  260;  8.  c,  8  Abb.  357;  Matter  of  Blpaklv,6Palge,311; 
Bowling  Orcen  aivlngs  Bank  r.  Todd,  02  N.  Y.  489-  People  ».  Brothei^ 
son,  36  Barb.  662:  Seamnnr.  Duryea.  10  Id.  523;  11  N.  Y.  324;  Pn*ar*s 
Case,  15  Abb.  SM;  People  r.  Kingsland.  3  Keyes,  325:  6.  c,  A  Abb.  N.  & 
90;  Mllhani  r.  Sharp,  l-^  Barb.  193:  People  r.  Spalding,  2  PaiKe.  336:  Soi- 
livanp.  Judah,  4ld.  444:  Mavor,  etc..  r.  Conovcr,  6  Abb.  244;  People  c. 
Sturtevant,  9  N.  Y.  2A3:  People  v.  Albany  A  Yennont  R.  R.  Go.,» 
How.  358;  8.  0.,  12  Abb.  171 ;  EHe  R.  R.  Co.  v.  Ramsey,  57  Barb.  449: 
8.  c.,3Lans.  178;  45  N.  Y.  637:  Schell  v.  Erie  R.  R.  Co.,M  Barb.  368; 
8.  c,  35  How.  4.'U;  Hawley  t>.  Bennett.  4  Paige,  163;  I^nslng  r.  Kastoo, 
7  id.  364;  Erie  R.  R.  Cx).  p.  Rara$w>y,  45  N.  ¥.637;  Howe  v.  Searing.  19 
How.  14;  s.  o.^Bosw.  354;  10  Abb.  264;  Watson  r.  Fuller.  9  How.  425; 
Coddington  v.  Webb.  4  Sandf.  639;  Riggs  v.  Whitney,  15  Abb.  SS8;  Sad- 
low  V.  Knox,  7  Abb.  N.  8.  411 ;  Hackley  v.  Keliev.  24  N.  Y.  74 ;  s.  c.  91 
How.  369 :  Butterworth  v.  Stagg,  2  Johns.  Gas.  291 ;  Matter  of  Stacv.  10 
Johns.  328;  Dewitt  v.  People.  3  Johns.  Caa.  568;  Matter  of  Kahn.  11  Abb. 
147 :  8.  c,  19  How.  475;  People  v.  Stone.  10  Paige,  606 ;  Oaughe  p.  LarochA, 
HH?.y-  ■**!'  6Ducr,  686;  L'Amoureaux  v.  Crosby,  2  Paige,  422;  Matter 
of  Hlller,  3  Id,  199;  Brown  r.  Nichols.  9  Abb.  N.  8.  1:  s.  c.tt  K.  T. 
26 :  Matter  of  Hopper,  5  Paige,  4^9 ;    Matter  of  Lynch,  id.  120 ;   Ptock  «. 
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Torks,  32  How.  408;  Kennedy  «.  Weed,  10  Abb.  62;  Sadlow  v.  Knox,  7 
Abb.  N.  S.  411 ;  Kleraon  o.  Abbott,  1  Hun,  109 ;  Bowen  o.  Hunter,  4& 
How.  193 ;  Central  Nat.  Bank  of  W.  Y .  v.  Arthur.  2  Sweeny,  194 ; 
MitchelPa  CaM,  12  Abb.  249,  C.  P.;  MaUer  of  Hackley.  24  N.  ¥.74; 
Foster  v.  Townshend,  2  Abb.  N.  C.  Ct.  App. ;  People  v.  Holdridge,  4 
Lans.  511 ;  People  v.  Dewltt,  3  Johns.  Cas.  S<W ;  Hull  v.  L'Eplatitner,  49 
How.  500;  8.  c,  5  Daly,  534 ;  Matter  of  Lynch,  5  Paige,  120 ;  West  Side 
Bank  v.  Pugsley,  12  Abb.  N.  S.  2ii;  s.  c,  47  N.  Y.  368;  Wolf  v.  Jacobs, 
35  N.Y.  Super.  Ct.4«8:  People  t».  Rogers,  2  Paige.  103;  Taggard  v.  Talcott, 
2  Edw.Ch.  628 ;  Ross  r.  Clussman.  3  Sandt.  676;  Fenner  v.  Sandbum,  37 
Barb.  610;  People  v.  Sturtevant.  9N.  Y.  263;  Wilmerdings  v.  Fowler,  14 
Abb.  N.  8.  249;  Matter  of  Kelly,  62  N.  Y.  198;  3  Hun,  636;  People  v. 
Vail,  2  Cow.  623;  Matter  of  Jllchols,  M  N.  Y.  62;  Conover  v.  Wood.  6 
Daer.682;  Mayor  v.  Pendleton,  64  N.Y.  623;  Watson  v.  Fuller,  9  How. 
425 :  Batterroan  v.  Finn,  32  How.  601 ;  Bergh's  Ca«e,  16  Abb.  Pr.  N .  S. 
266  •  Klugman's  Case,  49  How.  464;  Bernard  o.Lko,  7  Da.  Reg.  1069, 1213; 
McGomb  V.  Weaver,  11  Hun,  271 ;  McKelsey  v.  Lewis,  3  AbbTN.  C.  61. 

§  2267.  When  pnnUhment  may  be  snmmary.  — 
Where  the  offence  is  committed  in  the  immediate  view 
and  presence  of  the  court,  or  of  the  judge  or  referee, 
upon  a  trial  or  hearing,  it  may  he  punished  summarily. 
For  that  purpose,  an  order  must  be  made  by  the  court, 
judge,  or  referee,  stating  the  facts  which  constitute  the 
offence,  aad  bring  the  case  within  the  provisions  of  this 
section,  and  plainly  and  specifically  prescribing  the 
panishment  to  be  inflicted  therefor. 

2  R.  S.  535. 1  2  (2  Edm.  &%4) ;  see  {  1018,  ante.  Matter  of  Hackley.  24 
N.  Y.  74;  24  How.  309;  13  Abb.  150;  21  How.  M;  Matter  of  Percy,  2 
Paly.  &3>, 

§  2268.  When  warrant  to  commit  may  iatae  with- 
out noticei —  Where  the  offence  consists  of  a  neglect  or 
refusal  to  obey  an  order  of  the  court,  requiring  the  pay- 
ment of  costs,  or  of  a  specified  sum  of  money,  and  tlie 
conrt  is  satisfied,  by  proof,  by  affidavit,  that  a  personal 
demand  thereof  has  been  made,  and  that  payment 
thereof  has  been  refused  or  neglected  ;  it  may  issue, 
without  notice,  a  warrant  to  commit  the  offender  to 
prison,  until  the  costs  or  other  sum  of  money,  and  the 
costs  and  expenses  of  the  proceeding,  are  paid,  or  until 
be  is  discharged  according  to  law. 

Id.,  14,  amended  byL.  1847.  ch.  390.  {2  (4  Edm.  630).  See  Ford  «. 
Vord,  10  Abb.  N.  S.  74;  People  r.  CowIoh,  3  Abb.  Ct.  App.  W7  ;  s.  c,  4 
Keyes,  38 ;  Matter  of  Watson.  5  Liins.  4fA ;  People  r.  Campbell,  40  N.Y. 
193;  see  Lanslna  t>.  Lanidng,  4  Lans.  377  ;  Matter  of  Smethhurst.  3  Code 
B.  55 ;  8.  c,  2  Sandf.  724 ;  4  IIow.  36U  ;  Albany  City  Bank  r.  Schermer- 
bora.  9  Paige,  372 ;  McCredle  t».  Senior,  4  id.  378 ;  Pitt  tj.Pavlwn,  37  N. 
T.  235 :  8.  c,  3  Abb.  N.  9.3m;  34  How.  356;  People  v.  Bergen,  6  linn, 
aS7 ;  nsber  «.  Raab,  9  W.  Dig.        ;  56  How.  2ia. 

g  2269.  Order  to  show  cause,  or  warrant  to  attach 
oflTender. —  The  court  or  judge,  authorized  to  punish 
for  the  offence,  mi^,  in  its  or  nis  discretion,  where  the 
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case  ifl  one  of  those  specified  in  either  of  tlie  last  two 
sections,  and,  in  every  other  case,  must,  upon  being  sat^ 
isfied,  by  affidavit,  of  the  commission  of  the  offence, 
either 

1.  Make  an  order  requiring  the  accused  to  show  cause 
before  it,  or  him,  at  a  time  and  place  therein  specified, 
why  tlie  accused  should  not  be  punished  for  the  alleged 
offence ;  or 

2.  Issue  a  warrant  of  attachment,  directed  to   the 

sheriff   of  a  particular   county,   or,  generally,    to  the 

sheriff  of  any  county  where  the  accused  may  be  found, 

commanding  him  to  arrest  the  accused,  and  bring  him 

before  the  court  or  judge,  either  forthwith,  or  at  a  time 

and  place  therein  specified,  to  answer  for  the  alleged 

offence 

Irl.,  39  3  and  5,  amended.  Power  v.  Village  ot  Athens,  19  Ilnn.  I6i\ 
Ackroy<l  v  Ackrovd.  3  Daly,  38;  DeWiltf.  Fennis,  30  How.  L3I  ;  Matter 
of  Snu'tlihurst.  3  Oo.le  R.  55 ;  8.  c,  2  Sandf.  T24 ;  4  How.  3«l ;  People  r. 
Crtmpl)oll,  10  N.  Y.  i:«:  Albany  City  Bank  v.  Scberiucrhom,l)  Paig<^,  372; 
McCredle  r.  Senior,  4  id.  378  ;  Pitt  v.  Davison,  37  N,  Y.  225:  S.  c.  3  Abb. 
N.  S.  :W8;  31  How.  XiH;  Ward  r.  Arenson,  10  Bosw.  .V»;  P«M>pte  r. 
Murphy.  1  Daly,  462  :  Tliaule  r.  Rlttcr,  13  Abb.  N.  8.  MeTKeUy  r.  Mc- 
Cormick.  28N.  Y.  318;  Matter  of  Nichols,  54  id.  62;  UowUag  Ureen 
Sav.  B'k  r.  Todd,  52  id.  4.">9. 

§  2270.  NoUoe  to  delinquent  officer  to  show  cause. 

—  Where  it  is  prescribed  by  law,  or  by  the  general 
rules  of  practice,  that  a  notice  may  be  served  in  behalf 
of  a  party,  upon  a  sherifT  or  other  person,  requiring 
him  to  return  a  mandate,  delivered  to  him,  or  to  show 
cause,  at  a  term  of  a  court,  why  he  should  not  be  pun- 
ished, or  why  an  attachment  should  not  be  issued 
against  him,  for  a  contempt  of  the  court ;  the  party,  in 
whose  behalf  the  notice  is  served,  may,  at  the  time 
specified  therein,  file  with  the  clerk,  proof,  by  affidavit 
or  other  written  evidence,  of  the  delivery  of  the  man- 
date to  the  accused ;  of  the  default  or  other  act,  upon 
the  occurrence  of  which,  he  was  entitled  to  serve  the 
notice  ;  of  the  service  of  the  notice ;  and  of  the  failure 
to  comply  therewith.  Thereupon  the  proceedings  are 
the  fi&vae,  as  where  an  order  to  show  cause  is  made, 
and  it,  and  a  copy  of  the  affidavits  upon  which  it  is 
granted,  are  served  upon  the  accused. 

Id.,  }  6.  Matter  of  Sniethhtirst,  2  Samlf.  724 ;  §.  c. ,  3  Code  R.  M; 
4  How.  3«9 :  Thaule  v.  Ritter,  13  Abb.  N.  S.  «39  ;  Pitt  ».  Davison,  37  N. 
Y.  a^5;  34  How.  3W;  3  Abb.  N.  8.  398;  4  Trans.  App.  M6;  Albany  Oty 
Bank  v.  Schermcrhorn.  9  Paige,  372;  McCrediev.  Senior,  4  Id.  378;  see 
People  V.  Campbell,  40  N.  Y.  138. 
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§  2271.  Ord«r  or  warrant ;  when  granted  out  of 
court* —  Where  the  order  to  show  cause,  or  the  warrant, 
ifl  retaraable  befote  the  eoart,it  ma/  be  made,  or  issued, 
aa  prescribed  id  the  last  section  but  one,  by  any  judge 
aatborized  to  grant  an  order  without  notice,  in  an  ac- 
tion pending  in  the  court ;  and  it  mast  be  made  return^ 
able  at  a  term  of  the  court,  at  which  a  contested  motion 
may  be  heard. 

New.  Pitt  V.  Davison,  S9  N.  T.  235 ;  1 2273 ;  People  v.  BerK«?n,  6  Hun, 
3S7. 

g  2272.  Id. ;  when  contempt  was  committed  before 
a  retferee.—  An  order  to  show  cause  may  be  made,  or  a 
warrant  may  be  issued,  as  prescribed  in  section  2269  of 
this  act,  by  a  referee  appointed  by  the  court,  where  the 
offence  is  committed  npon  the  trial  of  an  issue  referred 
to  him,  or  consists  of  a  witness's  non-attendance,  or  re- 
f uaal  to  be  sworn  or  to  testify,  before  him.  The  order 
or  wamnt  may,  in  the  discretion  of  the  referee,  be 
made  retamable  before  him,  or  before  the  court. 
Where  it  is  made  returnable  before  the  referee,  he  has 
all  the  power  and  authority  of  the  court,  with  respect 
to  the  motion  or  special  proceeding,  instituted  thereby. 

New.  Bee  {  lOU,  ante.  Oaso  of  Seeley,  &  Abb.  217,  note ;  Lathrop  v. 
Clspp,iON.  Y.  32S. 

§  2273.  Bfitsot  of  order  to  show  cause,  and  of  war^ 
rant. —  An  order  to  show  cause  may  be  made,  either  be- 
fore or  after  the  final  judgment  in  the  action,  or  the 
final  order  in  the  special  proceeding.  It  is  equivalent 
to  a  notice  of  motion  ;  and  the  subsequent  proceedings 
thereupon  are  taken  In  the  action  or  special  proceeding, 
as  upon  a  motion  made  therein.  A  warrant  of  attach. 
ment  is  a  mandate,  whereby  an  original  special  pro- 
ceeding is  instituted  against  the  accused,  in  behali  of 
the  people,  upon  the  relation  of  the  complainant. 

New.  Pitt  V.  Davison,  37  N.  Y.  235;  Brlnkley  «.  Brlnkley,  47  N.  Y. 
40;  we  ante.  |  IW,  snbdiv.  2 :  Albany  City  Bank  v.  Scherroerhorn,  9 
Paloe.  372;  Bnifelk  v.  Lee,  1  Abb.  Ct.  App.  238:  Matter  of  Smethhnrat,  3 
OodeR.  M ;  8.  c.  4  How.  3G9 :  2  Saodf.  m :  People  v.  Nevlns,!  HiU,  IM; 
IM;  Peoples.  Tefl,  3Cow.  34(1;  People  v.  Kerny,  2  Han,  346. 

g  2274.  Oopy  affidavit,  etc.,  to  be  served  with  wai> 
rant. —  A  copy  of  the  warrant,  and  of  the  affidavit  upon 
which  it  is  issued,  must  be  served  upon  the  accused. 
when  he  is  arrested  by  virtue  thereof. 

Id..  13.  Pitt  V.  Davison,  37  N.  Y.  235 :  8. r. ,  3  Abb.  N. 8.398 ;  34  How. 
aB6;  luMmy  City  Bank  v.Schermerhom,  i  Paige,  372 ;  Barton  v.  Butts,  32 
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How.  456;  Ward  «.  ArattMB,  10  Botw.  589;  MCAfl^Oan*  4  O.  H.  Eec 
168;  Matter  of  SmaiUiaxst,  2aandf.  734. 

§  2275.  Zndonemaut  upon  wamuit^ —  Where  a  war- 
rant  of  attachment  ii  issaed,  the  court,  jcraee,  or  ref- 
eree, may,  in  its  or  his  discretion,  by  an  indoraement 
thereupon,  fix  a  sum,  in  which  the  accnsed  maj  give 
an  undertaking  for  his  ap[>earanoe  to  answer. 

Id.,  1 10,  ameDded.  Matter  of  Wataon,  3  Laos.  4(I8 ;  Bank  of  BoflUo  r. 
Boughton,  21  Wend.  57 ;  People  o.  Munro,  21  Wend.  37. 

§  2276.  Warrant ;  how  executed. —  If  an  indorse- 
ment is  not  made  upon  the  warrant,  as  prescritMsd  in 
the  last  section;  or  if  such  an  indofvement  is  made 
and  an  undertaking  is  not  given,  as  prescribed  in  the 
next  section ;  the  sheriff  after  making  the  arreet,  as 
required  bj  the  warrant,  must  keep  the  accufled  in  his 
custody,  until  the  further  direction  of  the  court,  jadge, 
or  referee.  MThere,  from  sickness  or  any  other  cause, 
the  accused  is  physically  unable  to  attend  hetote  the 
court,  judge,  or  rsferee,  that  fact  is  a  sufficient  excuse 
to  the  sheriff  for  not  producing  iiim  as  required  by  the 
warrant.  In  that  case,  the  sheriff  moat  piodaoe  him, 
as  directed  by  the  court,  judge,  or  referee,  after  he  be- 
comes able  to  attend.  The  sheriff  need  not.  in  any 
case,  confine  the  accused  in  prison,  or  otherwise  re- 
strain him  of  his  liberty,  except  as  far  as  it  is  neces- 
sary so  to  do,  in  order  to  secure  his  personal  attendance. 

Id. ,  H 12. 14  and  37.  People  v.  Kevins,  1  Hill,  154 :  People  v,  Ttfi,  s 
Cow.  340;  Pitt  V.  BavisoQ.  87  Barb.  97 ;  •.  o.,  3  Abb.  N.  S.  386;  94  How. 
8S6;  Albany  City  Bank  v.  Bchennerhom,  9  Paige,  372. 

g  2277.  Undertaking  to  procnre  discharge. —  Where 

an  indorsement  is  made  upon  the  warraut,  as  prescribed 
in  the  last  section  but  one,  the  accused  must  be  dis- 
charged from  arrest,  upon  his  executing  and  deliveriog 
to  the  sheriff,  at  any  time  before  the  return  day  of  the 
warrant,  an  undertaking  to  the  people,  in  the  sum  speci- 
fied in  the  indorsement,  with  two  sufi&cient  sureties,  to 
the  effect  that  he  will  appear,  at  the  time  when,  and  the 
place  where,  the  warrant  is  returnable,  and  then  and 
there  abide  the  direction  of  the  court,  judge,  or  referee, 
as  the  case  requires.  The  officer,  taking  the  acknowl- 
edgment of  the  undertaking,  must,  if  the  sheriff  so  re- 
quires, examine  under  oath,  to  a  reasonable  extent,  the 
persons  offered  as  sureties,  concerning  their  property 
and  circumstances. 
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Id..  I  IS,  amended.  ICaiion  v.  Campbell,  14  Abb.  410;  a.  6..  37  Barb. 
179 ;  Matter  of  WaUon,  3  Lans.  408 ;  Ketly  v.  MoConoick,  38  N.  Y.  318; 
People  V.  Munio,  21  Wend.  57. 

g  2278.  When  habeas  ocMcptui  may  issue. — If  the  ac- 
cused is  in  the  custodj  of  a  sheriff,  or  other  officer,  bj 
Tirtue  of  an  execution  against  his  person,  or  hy  virtue 
of  a  mandate  for  any  other  contempt  or  misconduct,  or 
a  commitment  on  a  criminal  charge,  a  warrant  of  attach- 
ment cannot  be  issued.  In  that  case,  the  court,  upon 
Sroof  of  the  facts,  must  issue  a  writ  of  habeas  corpus, 
irected  to  the  officer,  requiring  him  to  bring  the  ac- 
cused before  it,  to  answer  for  the  offence  charged.  The 
officer  to  whom  the  writ  is  directed,  or  upon  wnom  it  is 
served,  must,  except  in  a  case  where  the  production  of 
the  accused  under  a  warrant  of  attachment  would  be 
dispensed  with,  bring  him  before  the  court,  and  detain 
him  at  the  place  where  the  court  is  sitting,  until  the 
further  order  of  the  court. 

Id.,  NT, 9:  aiMlaee|aou,aafte.  Anoiiymotu,  tt  Wend.  835;  People 
V.  Cowtea,  3  Abb.  Ct  App.  907 ;  8.  c,  4  Keyea,  38. 

g  2279.  SlMiriff  to  file  undertaUiig  with  rfrtum.— The 
sheriff  or  other  officer  must  file  the  undertaking,  if  any, 
taken  by  him,  with  the  return  to  the  warrant  or  writ  of 
habeas  corpus. 
Id.,  lie. 

§  2280.  IntaiTOgatoilsB  and  proofik^When  the  ac 
cused  is  produced,  by  virtue  of  a  warrant,  or  a  writ  of 
habeas  corpus,  or  appears  upon  the  return  of  a  warrant, 
the  court,  judge,  or  referee,  must,  unless  he  admits  ^o 
offi»noe  chargM,  cause  interrogatories  to  be  filed,  sped- 
f yiag  the  fsots  and  ciroumstaaces  of  the  ofibnce  charged 
a^^nst  him.  The  accused  must  make  written  answers 
thereto,  under  oath,  within  such  reasonable  time  as  the 
court,  judge,  or  referee  allows  therefor;  and  either 

S^rty  may  produce  affidavits,  or  other  proofs,  contra- 
cting or  corroborating  any  answer.  Upon  the  original 
affidavits^  the  answer,  and  subsequent  proofs,  the  court, 
1adge»  or  referee  must  determine,  wheUier  ihe  accused 
has  committed  the  offence  charged. 

Id.,  1 19.    Mayor, etc.,  v.  K.  T.  k  S.  I.  F.  Go.  JM  K.  T.  622 :  X4ithrop 
CUpp,  40  id.  8»:  8.  0.,  23  How.  423;  Pitt  v.  Ihiyiflon.  37  N.  T.  -^ 
— ._.^.  lxHun,a82;  Wate  '  -^ 
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227  ;  Albany  City  Bank  r.  Schermertaorn,  9  Pftig*,  3712 :  PeopI*"  r.  Oooip- 
ton.  I  Du«r,  dl2 ;  Herring  r.  Tylee,  I  Jotins.  Ctf .  31 ;  People  v.  Brown, 
6  Cow.  41 ;  People  r.  Mnrphy,  1  Daly,  462. 

I  2281.  When  and  how  aooiued  tp  he  pwiUhed.— If 

It  IB  detiermined  Uxat  the  accused  lias  committed  tlie 
offence  charged ;  and  that  it  was  calculated  to,  or  ae- 
tuallj  did,  defeat,  impair,  impede,  or  prejudice  the 
rights  or  remedies  of  a  party  to  an  action  or  special  pro- 
ceeding, brought  in  the  court,  or  before  the  judge  or 
referee;  the  court,  judge, or  referee  must  make  a  final 
order  accordingly,  and  directing  that  he  be  punished  by 
fine  or  imprisonment,  or  both,  as  the  nature  of  the  case 
requires.  A  warrant  of  commitment  must  issue  accord- 
ingly. 

Id. ,  { 20.  Albany  City  Bank  v.  Schermerhorn,  9  Pai^CjSTZ :  Bruab  *. 
Lee,  1  Abb.  Ct.  App.  238  ;  Rugfi:  r.  Spenser^  Barb.  3S3«  399 ;  Seaman  e. 
Dniyeo,  11  N.  T.  324:  8.  c,  lo  Barb.  623 ;  BftTtftoo's  GaM,  13  Abb.  1»: 
Matter  of  Watson,  9  Laoa.  408 ;  Ford  p.  Ford,  41  How.  169;  Sadlow  v. 
Knox,  7  Abb.  N.  S.  411 ;  Cochran  v.  Tngerfloll,  73  W.  T.  613;  People  c. 
Bergen,  ft3  Id.  404;  Watson  v.  Nelson,  16  Alb.  L.  J.  103. 

§  2282.  Id.;  nponretora  of  habMM  cGrpiiB. — ^Wbere 
the  accused  is  brought  up  by  virtue  of  a  writ  of  habeas 
corpus,  ko  mitft,  after  the  final  order  is  mftde,  be  re- 
manded to  the  custody  of  the  sheriff,  or  other  officer,  to 
whom  the  writ  was  directed.  If  tbo  final  older  directa 
that  he  be  punished  by  imprisonment,  or  committed  until 
the  payment  of  a  sum  of  money,  he  must  be  so  im- 
prisoned or  committed,  apon  his  discharge  from  cus- 
tody, under  the  mandate,  by  virtue  of  whiai  he  is  held 
by  the  sheriff,  or  other  officer. 

2R.  S.  flM,  16  (2£dm.  &80).  Albany  Ctty  Bank  v.  Scbermerhora.  9 
PaiKc,  872;  Bniahv.  Lee.  I  Abb.  Gt.  App.  328;  Matter  of  Bmettahnrst,  S 
Code  R.  06;  8.  c.i  How.  360;  SSandf;  724. 

§  2283.  Id.  {  upon  retam  of  <sd«r  to  iliow  cauMy— 

Upon  the  return  of  an  order  to  show  eauee,  the  questieos 
which  arise  must  be  determined,  as  upon  any  other 
motion  ;  and*  if  the  determination  is  to  the  effect  speei- 
fied  in  the  last  section  but  one,  the  order  thereapon 
must  be  to  the  same  efiect  as  the  final  order  therein  pre- 
scribed. Upon  a  certified  copy  of  the  order  so  made,  the 
offsnder  may  be  committed,  without  farther  process. 

New.  Pitt  r.  Darfson,  97  N.  Y.  23S;  Albany  City  Bank  «.  Scltennei^ 
horn.  9  Paige,  372 ;  Brush  v.  Lee,  1  Abb.  Ot.  App.  238;  Bogg  v.  Spenser, 
M  Barb.  aS  3».  •'»'         •  — «i         r- 

g  2284.  Amount  of  fine. —  If  an  actual  loss  or  injury 
has  been  produced  to  a  party  to  an  action  or  spedal  pro- 
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ceeding,  hj  reaflon  of  tlie  miaoondact  proved  agidDst  the  ' 
offender,  and  the  caae  ifi  not  one  where  it  is  specially 
prescribed  hy  law,  that  an  action  may  be  zoaintained  to 
recover  damages  for  the  loes  or  injury,  a  fine,  sufficient 
to  indemnify  me  aggrieved  party,  must  be  imposed  upon 
the  offender,  and  collected,  and  paid  over  to  the  ag- 
grieved partv,  under  the  direction  of  the  court.  The 
payment  and  acceptance  of  such  a  fine  constitute  a  bar 
to  an  action  by  the  aggrieved  party,  to  recover  damages 
for  the  loss  or  Injury.  Where  it  ia  not  shown  that  such 
an  actual  loss  or  injury  has  been  produced,  a  fine  must 
be  imposed,  not  exceeding  the  amount  of  the  complain- 
ant's costs  and  expenses,  and  two  hundred  and  fifty  dol- 
lars in  addition  thereto,  and  must  be  collected  and  paid, 
in  like  manner.  A  corporation  may  be  fined  as  pre- 
scribed in  this  section. 

R.  S.,  {{21  and  22,  reUtioff  to  oontcfmpts,  amended ;  H  8S3  and 
8»,  ante.  Mayor,  etc.,  r.  N.  T.  A  S.  I-  F.  Co..  M  N.  Y.622;_People 
ex  m.  Gaftoutt  fl.  S.  *  S.  L.  R.  R.  Co.,  T6  Id.  ZM;  Van  valken- 
borsh  r.  OoolitUe.  4  Abb.  H.  C  72 :  Power  v.  VUlage  of  AtbenA, 
!♦  Hnn,  165:  People  v.  Cooper,  20  Id,  4W);  People  ex  rel.  Wolf  v. 
Jacobs,  66  N.  Y.  8;  Davli  v.  Btmrtevant,  4  Dner,  148;  Sodlow  v.  Knox, 
7  Abb.  N.  S.  411;  People  v.  Compton,  1  Daer,  38;  see  £x  parte  Jacobs, 
4*  How.  Pr.  370;  8.  o..  5  Hnn,  428:  fifi  N.  Y.  8 ;  People  ex  rel.  Mace  r. 
Oliver.  66  Bwb.  670;  Clark  o.  BIninger,  7ft  M.T.  3«4;  Rejmoiaso.  Gil- 
christ. 9  Ham,  203 ;  Lanstng  v.  £ajatoa,  7  Paige,  364  ;  People  «.  Spalding. 
2 Id.  326. 

§  2286.  Ijength  of  impriaonment. —  Where  the  mis- 
condact  proved  consists  of  an  omission  to  perform  an 
act  or  duty,  which  it  is  yet  in  the  power  of  the  oflTender 
to  perform,  he  shall  be  imprisoned  only  until  he  has 
performed  it,  and  paid  the  fine  imposed.  In  such  a 
case,  the  order,  and  the  warrant  of  commitment,  if  one 
is  issued,  mast  specify  the  act  or  duty  to  be  performed, 
and  the  sum  to  be  paid.  In  every  other  case,  where 
special  provision  is  not  otherwise  made  by  law,  the 
offender  may  be  imprisoned  for  a  reasonable  time, 
not  exceeding  six  months,  ai;id  until  the  fine,  if  any,  is 
paid  ;  and  the  order,  and  the  warrant  of  commitment,  if 
any,  must  specify  the  amount  of  the  fine,  and  the  dura- 
tion of  the  imprisonment. 

Td.,H23,24  and  25,  consolidated  and  aroeBde<l.  Erlc^R.  R.  Co.r. 
Bamw?.  45  S.  Y.  fiST.  6M;  Tompson's  EflUte.  15  Abb.  N.  S.  230;  Peprta 
V.  Bergen,  63  N.  Y.  404?  B.  c,  W  Abb.  N.  8.  »7;  People  v.  Cowles.  3  Abb. 
Ct.  App.  507 ;  8.  c.  4  Keyes,  38{  People  v.  Comptoa.  I  Duer,  S12 ;  s.  o.. 
♦  K.  Y.  263:  Seaman  v.lDnrvea,  Hid.  324:  r.c,  lOBarb.-iM:  Davison»« 
Owe.  13  Abb.  IW  •  Matter  of  Watmn,  3  Lana.  408;  Ford  r.  Ford,  n  llowr. 
IflBTPeople  r.  Nevins,  1  11111,  IW ;  Dewitt  r.  Domii*.  30  Id.  ni ;  Al- 
teny  dV  Bank  v.  Bcbermerhorn.gPalge,  372;  Peop1«  »•.  Rogers,  2  id. 
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JordMu  2Dnio,  S70;  P«ODte  «.  OMinor,  Id  AMl  2L  S.  tt»; 


V.  Spenser.  00  Barb,  owi  ttm^v.  ttbiu,  » 
10  Week.  Dig.  27 ;  Park  «.  Park,  9  Id.  SOI. 

g  2286.  Whan  oourt  may  release  offender.—  Where 

an  offender,  imprisoned  as  prescribed  in  this  title,  is 

unable  to  endure  the  impriaonment,  or  to  pajr  the  sum, 

or  perform  the  act  or  duty,  required  to  be  paid  or  pei^ 

formed,  in  order  to  entitle  him  to  be  released,  the  court, 

judge,  or  referee,  or,  where  the  commitment  waa  made 

as  prescribed  in  section  2457  of  this  act,  the  court,  out 

of  which  the  execution  was  issued,  may,  in  its  or  his 

discretion,  and  upon  such  terms  as  justice  requires, 

make  an  order,  directing  him  to  be  discharged  from  the 

imprisonment. 

Id. ,  part  of  !» :  L.  lB4a.  ch*  V.  Amended ;  Oode  of  Pro€.«  {302.  People 
r.  Bennett,  4  Paige,  288;  Van  Wesel  v.  Van  Wesel^S  id.  38 :  Patrick  v. 
Warner,  4  id.  997 ;  People  v.  Cowles,  4  Keyea.  3S;  s.  C,  3  Abb.  Ci.  App. 
fl07;  Ford  v.  Ford,  41  How.  WO;  s.  Cm.  10  Abb.  N.B.  74;  People  v. 
Campbell,  40  N.  Y.  133, 138;  Matter  of  Watson,  3  Lana.  4oe. 

g2287.  Offender  liable  to  indictment.— A  pexvon, 
punished  as  prescribed  in  this  title,  may,  notwithstand- 
ing, be  indietod  for  the  same  misconduct,  if  it  is  an  in* 
dictable  offence  ;  but  the  court,  before  which  he  is  oon- 
yicted,  must,  in  forming  its  sentence,  take  into  oonaid- 
eration  the  previous  punishment. 

Id.,  126. 

§  2288.  ProoeedingB  when  aoooaed  doea  not  ap- 
pears—Where a  person,  arrested  by  virtue  of  a  warrant 
of  attachment,  has  ffiven  an  undertaking  for  his  appear, 
anoe,  as  prescribed  in  this  title  and  fails  to  appear,  on 
the  return  day  of  the  warrant,  the  court  may  either  is- 
sue another  warrant,  or  make  an  order,  directing  the 
undertaking  to  be  prosecuted ;  or  both. 

Id. .  1 27.  Citr  of  Albany  «.  8cbefrmertiom,  9  PaiM,  S7S ;  Braili  v.  Lm> 
1  Abb.  Ct.  App.  238 ;  Bugg  «.  Spenaer,  M  Barb.  363,  390 :  Barton  v. 
»iitta,82How.W 

§  2289.  Undertaking  \  when  prosecuted  by  person 
aggrieved. — The  order  directing  the  undertaking  to  be 
prosecuted,  may,  in  the  discretion  of  the  oourt,  direct 
the  prosecution  thereof,  by  and  in  the  name  of  any  party 
aggrieved  by  the  misconduct  of  the  accused.  In  such  a 
case,  the  plaintiff'  may  recover  damages,  to  the  extent 
of  the  loss  or  Injury  sustained  by  him,  by  reation  of  the 
misconduct,  together  with  the  costs  and  expenses  of 
prosecuting  the  spedal  proceeding  in  which  the  warrant 
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was  Inned ;  not  ezeeeding  the  sain  spedfiad  in  the  un- 
dertaking. 

Id.  ,11 28  ftod  W,«Bieaded.  Bank  of  BnflBOo  v.  Boturbton.  21  Wend. 
57 ;  F^ple  v.  Munro.  15  How.  494  ;  Barton  v.  Botta,  S2  Id.  496  ;  Anony- 
iDoas,  3  W«iMl.  423 ;  Ood*«r  Proc..  1 371. 

§  2290.  Id.;  hy  attoni«y-g«Mral,  •to.^If  no  party 
is  aggrieved  by  the  misoondnct  of  the  aocased,  the  order 
mnst,  and,  in  any  case  where  the  court  thinks  proper  so 
to  direct,  it  may  direct  the  prosecution  of  the  under- 
taking, by  the  attomey-ffeneral,  or  by  the  district-au 
tomey  of  the  county  in  which  it  was  given,  in  the  name 
of  the  people.  In  an  action,  brought  pursuant  to  the 
order,  the  people  are  entitled  to  recover  the  entire  sum, 
specified  in  the  undertaking.  Out  of  the  money  col- 
lected, the  coart,  which  directed  the  prosecution,  must 
direct  that  the  person,  at  whose  instance  the  warrant 
was  issued,  be  paid  such  a  sum  as  it  thinks  proper,  to 
satisfy  the  costs  and  expenses  incurred  by  him,  and  to 
compensate  him  for  loss  or  injury  sustained  bv  him,  by 
reason  of  the  misconduct.  The  residue  of  the  money 
must  be  paid  into  the  treasury  of  the  State. 

Id.,  II 80 and  81. 

§  2291.  Shexiff  liable  for  talcing  insufficient  sure- 
ties.—After  the  return  of  an  execution,  Issued  upon  a 
jadgment,  rendered  in  an  action  upon  the  undertaking, 
an  action,  to  recover  the  amount  of  the  judgment,  may 
be  maintained  against  the  sheriff,  where  it  appears  that, 
mX  the  time  when  the  undertaking  was  given,  the  sure- 
ties were  insufficient,  and  the  sheriff  had  reasonable 
§  rounds  to  doubt  their  sufficiency.  Such  an  action  may 
e  maintained  by  the  plaintiff,  in  whose  favor  the  Judg- 
ment was  recovered.  If  the  people  were  plaintiffs  the 
action  must  be  prosecuted  by  the  attorney-general  or  the 
district-attorney  ;  and  any  money  collected  therein  must 
be  disposed  of,  as  prescribed  in  the  last  section. 
Id.,  1 32. 


%  2292.  Pnnishmsiit  of  misoondnct  at  oircuit^^ 
Wnere  a  misconduct,  which  is  punishable  by  fine  or  im« 
prisonment^  as  prescribed  in  this  title,  occurs  at  a  term 
of  a  dronit  court,  or  with  respect  to  a  mandate  return- 
•hie  at  a  term  of  that  court,  or  a  special  proceeding 
pending  in  that  court,  and  was  not  punished  at  that  term 
of  the  dicait  court ;  the  supreme  court  may  inquire  into 
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and  puDisli  the  miseondact,  as  If  it  had  oeearred  at  a 
special  term  of  the  supreme  court,  held  in  tlte  same 
count  J',  or  with  respect  to  a  mandate  itstamable  at  suek 
a  special  term,  or  a  epecial  proceeding  pending  in  the 
supreme  court. 

Id.,  {33. 


TITLE  IV. 
Proceedings  to  eoUoct  a  fine. 

Bmo.  2283.  Clerk  to  make  schedule  of  fines  SmpoMd. 

2294.  "VTarrant  to  be  Issued  by  him. 

2295.  Id. ;  when  delinquent  residen  !•  another  oottnty. 

2296.  Execution  of  warrant. 

2297.  Return  thereof. 

2296.  Proceedings  If  fine  not  i-ollected. 

2299.  Who  to  be  Included  tn  schedule. 

2«0.  LlablUty  of  sheriff". 

2301.  Application  of  thin  title. 

§  2293.  Olark  to  make  ichedule  of  finw  ImpoMd. 

—Where  a  fine  has  been  imposed  by  a  court  of  record, 
upon  a  grand  or  trial  juror,  or  upon  anj  officer  or  other 
person,  without  being  accompanied  with  an  order  for 
the  immediate  commitment  of  the  person  so  fined,  until 
the  fine  is  paid,  the  clerk  of  the  court,  immediately 
after  the  close  of  the  term  at  which  the  fine  was  im- 
posed, must  prepare  a  schedule,  containing,  in  separate 
columns,  the  following  matters: 

1.  The  name  of  each  person  fined. 

2.  His  place  of  residence,  where  it  appearel,  from  the 
papers  on  file  or  before  the  court,  to  be  within  the 
county. 

3.  The  amount  of  the  fine  imposed  upon  him. 

4.  The  cause  for  which  the  fine  was  imposed. 

The  clerk  must  subjoin  to  the  schedule  a  certificate, 
to  the  effect,  that  it  contains  a  true  abstract  of  the  orders 
imposing  fines,  and  mast  annex  it  to  tks  warrant  flpeci- 
fied  in  the  next  section. 

2R.  S.  484,  H22.  ^4  (2  Sdm.  90().  Sm  Kcmtlboim  Ik  Yan  YoditeB.  5 
Denlo,  414. 

§  2294.  Warrant  to  be  issued  by  iiim.^The  derk 
must  immediately  issue  a  warrant,  under  the  aeal  of  tiie 
eonrt,  directed  to  the  sheriff  of  the  county,  and  oom- 
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manding  him  to  collect  from  each  of  the  persona, 
named  in  tbe  schedule  annexed  to  the  warrant,  the  sum 
therein  set  opposite  thi^t  person's  name ;  and  to  pay 
over  the  sum  collected,  to  tlie  treasurer  of  the  county. 
The  warrant  is  the  process  of  the  ooart,  by  which  t{ie 
fines  were  imposed. 

Id.,?  25. 

g  2296.  Id. ;  when  delinquent  resides  in  another 
county. — If  a  delinquent  residea  in  another  county,  a 
separate  warrant,  for  the  collection  of  the  fine  imposed 
upon  him,  with  an  appropriate  schedule  annexed 
thereto,  must  be  issued,  in  like  manner,  to  the  sheriff  of 
the  county  where  he  resides. 
2?ew. 

g  2296.  JESzecution  of  warrant. — The  sheriff,  to  whom 
a  warrant  is  issued,  must  collect  each  fine  out  of  the 
personal  property  of  the  person  fined,  as  prescribed  in 
chapter  thirteentli  of  this  act,  for  the  collection,  by 
levy  upon  and  sale  of  personal  property,  of  an  execution 
issued  out  of  a  court  of  record ;  and  he  is  entitled  to 
like  fees  thereupon.  If  sufficient  personal  property  of 
a  delinquent  cannot  be  found  to  pay  the  fine  and  the 
fees,  the  sheriff  must  arrest  the  delinquent,  and  detain 
him  in  custody  until  he  pays  the  same,  as  upon  an  exe- 
cution against  the  person,  issued  in  an  action,  out  of 
the  supreme  court ;  and  he  is  entitled  to  like  fees  there- 
upon. 

Id.,  {25. 

§  2297.  Refcum  thereon.—  The  sheriff  mnst  return 
the  warrant,  with  his  proceeding  thereupon,  at  the  term 
of  the  court ;  or,  where  the  fine  was  imposed,  in  any 
county  except  New. York,  by  the  supreme  conrt,the  cir- 
cuit ocrart,  the  court  of  oyer  and  terminer,  or  the  court 
of  sessions,  at  the  term  of  the  county  court ;  held  next 
after  the  expiration  of  sixty  days  from  the  receipt 
thereof.  If  he  falls  so  to  do,  the  district-attorney  must 
take  the  same  proceedings  to  compel  a  return,  as  may 
be  taken  by  a  judgment  creditor,  where  a  sheriff  omits 
to  return  an  execution.  Issued  out  of  the  supreme  court. 

I<S.,92S. 

g  2298.  Proceedings  if  fine  not  collected.^ — Where  it 
appears,  by  return,  that  a  fine  remains  uncollected,  and 
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it  does  not  appear  that  the  flheriffbas  the  definquent  in 
custodj,  the  aiatrict«ttotneT  muiit,  if  he  has  flood  rea* 
son  to  believe  that  the  sheriff  might,  withdaedilkrence, 
hare  eoUeoted  the  fine,  or  arrested  and  detained  the  de- 
linquent, oommenoe  an  action  acminst  the  sheriff » in  the 
name  of  the  people.  Otherwise  he  mnst  direct  the  clerk 
to  issue  a  new  warrant,  or  to  include  the  fine  in  the 
schedule,  annexed  to  the  next  warrant,  to  l>e  issaed  hr 
him.  A  new  warrant  may,  from  time  to  time,  be  issued, 
or  the  fine  may  be  included  in  the  schedule  annexed  to 
a  subsequent  warrant,  until  it  is  collected. 

Id.,  1 27. 

%  2299.  Who  to  be  Included  in  flchednla^Whare  the 
clerk  issues  a  warrant,  as  prescribed  in  this  title,  he 
must  include  in  the  schedule  thereto  annexed,  the  name 
of  each  person  who  has  been  fined,  prior  to  the  iasoing 
thereof ,  and  whose  fine  remains  then  wholly  or  partly 
unpaid,  and  not  remitted  by  the  court. 

Id.,  128. 

§  2300.  Liability  of  aherift  —  An  action  may  be 
maintained,  in  behalf  of  the  people,  against  a  Bheriff^ 
to  whom  a  warrant  is  directed  and  delivered,  as  pre- 
scribed in  this  title,  to  recover  damages  for  any  ami«don 
of  duty  with  respect  to  the  same,  in  a  case  where  a  jtidg* 
ment  creditor  might  maintain  an  action  against  a  sher* 
iff,  to  whom  an  execution  issued  out  of  the  supreme 
court  is  directed  and  delivered.  In  such  an  action,  the 
people  are  entitled  to  recover  the  same  damages,  wliich 
a  judgment  creditor  would  be  entitled  to  recover,  if  the 
order  imposing  the  fine  was  a  judgment  of  the  aupreme 
court. 

N6W. 

§  2301.  AppUoations  of  this  ttUe-^This  title  does 
not  apply  to  a  case,  where  special  provision  for  the  ecd- 
lection  of  a  fine  is  otherwise  made  by  law. 

New. 


TITLE  V. 
Proceedinfft  to  diseover  ihs  dsath  of  a  tenant  for  lifi$^ 


8io.  S302.  Petition  for  prodQctfon  of  tenant  Ibrnfe. 
3803.  Oonteata  of  peilttoiu 
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Sm.  3904.  Sorriot  of  fwtlttoo  aad  nottee. 

2305.  Prooeedingi  upon  preaenUtJoa  of  petlUoa 
28H.  SerTiee  oforder;  powen,  etc.,  of  referee. 


__-..  U«be«oorpQi. 

2308.  Report  of  referee. 

2309.  INsmlwal  of  petition  when  order  compiled  wftb. 

aaiO.  Wben  Ufe-teiMni  deaned  dMd,  and  peUttoner  let  into  pence 

slon. 
3ai.  Oommiaiion  to  be  iseaedtf  life-tenant  is  wttbont  tbe  State. 
^2.  General  provielone  reepeotinf  the  commtaBion. 
2SIS.  F«tttloner  to  glTe  notice  of  iU  execution. 
23U.  Bsecution  thereof.        . 
23t&  Proceedings  on  return  of  commliaion. 
2316.  Ooslii. 

2517.  Property  ;  when  restored. 

2518.  Remedy  of  person  evicted  for  profits,  etc. 
2819.  Order  not  concIuAlve  In  ejectment. 

g2302.  Pelltioii  lor  praduotioB  of  tenant  for  Ufo.— 
A  person  entitled  to  claim  real  property,  «fter  the  death 
of  another  who  has  a  prior  estate  therein,  ma/,  not 
oftener  than  onoe  in  each  calendar  year,  apply  by  peti. 
Hon  to  the  supreme  court,  at  a  special  term  tnereof,  held 
within  the  judicial  district,  wherein  the  property,  or  a 
part  thereof,  is  situated,  for  an  order,  directing  the  pro- 
auction  of  the  tenant  for  life,  as  prescrilied  in  this  title, 
by  a  person,  named  in  the  petition,  against  whom  an  ac- 
tion of  ejectment  to  recover  the  real  property  can  be 
maintained,  if  the  tenant  for  life  is  dead ;  or,  where 
there  is  no  such  person,  by  the  guardian,  husband, 
trustee,  or  other  person,  who  has,  or  is  entitled  to,  the 
custody  of  the  person  of  the  tenant  for  life,  or  the  care 
of  his  estate. 

2B.  S.  343.  i  1  (2  Bdm.  3M). 

g  2903.  Oontents  of  petlti^i.— The  petition  must  be 
in  writing,  and  verified  oy  the  affidavit  of  the  petitioner, 
to  the  efleet,  that  the  matters  of  fact  therein  set  forth 
are  true.    It  must  contain : 

1.  A  description  of  the  real  property,  and  a  statement 
of  tiie  i>etitioner's  interest  therein,  and  of  such  other 
fkoto  as  show  that  the  case  is  within  the  provisions  of 
the  last  section. 

2.  An  averment  that  the  petitioner  believes  that  the 
person,  upon  whose  life  the  prior  estate  depends,  is 
dead,  together  with  a  statement  of  the  grounds  upon 
which  tne  petitioner's  belief  is  founded. 

Id.,  1 2  and  part  of  13. 

%  2304.  Btanrtoe  of  petition  and  notice.—  A  copy  of 
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the  petition,  including  the  affidavit,  together  with  notlee 
of  the  time  and  plaoe  at  which  the  petition  will  be  pnv 
sented,  must  be  personally  served,  at  least  fourteen 
dajs  before  its  presentation,  upon  the  ]>ersou  required, 
by  the  prayer  thereof,  to  produce  the  tenant  for  life. 
Reznaioder  of  {  8. 

^  2306.  Proceedings  upon  presentation  of  petition. 

— Upon  the  presentation  of  the  petition .  and  affidavit, 
with  due  proof,  by  affidavit,  of  service  of  a  copy  thereof, 
and  of  the  notice,  if  sufficientcause  to  the  contrary  is  not 
shown  by  the  adverse  party,  the  court  niu&t  cither  issue 
a  commission,  as  prescribed  in  the  following  sections  of 
this  title  ;  or  make  an  order,  directing  the  adverse 
party,  at  a  time  and  place  therein  specified,  before  the 
court,  or  a  referee  therein  designated,  to  produce  the 
person  upon  whose  life  the  prior  estate  depends,  or,  in 
default  thereof,  to  prove  that  he  is  living. 

IU..H. 

^  2306.  Service  of  order ;  powers,  etc.,  of  referee. 
—  where  an  order,  requiring  the  production  of  the 
tenant  for  life,  or  proof  that  he  is  living,  is  made  aa 
prescribed  in  the  last  section,  a  certified  copy  thereof 
must  be  served,  at  least  fourteen  days  before  the  time 
therein  specified,  upon  the  person  required  to  make  the 
production  of  the  proof,  or  upon  his  attorney.  Upon 
presentation  of  proof  of  service,  by  affidavit,  the  court 
or  the  referee,  must,  at  the  time  and  place  specified  in 
the  order,  or  at  the  time  and  plaoe  to  which  tne  healing 
may  be  adjourned,  hear  the  allegations  and  proofs  of 
the  parties,  respecting  the  identity  of  any  person  pro- 
duced, with  the  person  whose  death  is  in  question ;  or, 
if  the  latter  person  is  not  produced,  respecting  the  rea. 
sons  for  the  failure  to  produce  him,  and  whether  he  is 
living.  Where  a  referee  is  appointed,  he  has  the  same 
powers,  and  is  entitled  to  the  same  compensation,  as  a 
referee  appointed  for  the  trial  of  an  issue  in  an  action. 

Id.,  14. 

g  2307.  Habeas  corpus. — If  it  appears,  by  affidavit, 
to  the  satisfaction  of  the  court,  that  the  person  required 
to  be  produced  is  imprisoned  within  the  State,  for  any 
cause,  except  upon  a  sentence  for  a  felony,  or  is  kept  or 
detained,  within  the  State,  by  any  person,  the  court  may, 
either  before  or  after  making  the  order  for  production, 
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iaaue  a  writ  of  habeas  oc^iu  to  bring  him  before  it,  or 
before  the  referee,  as  the  case  requires.  Tlie  writ  must 
he  Berred  aQ4  exeoiitsd,  and  dlsobedienoe  thereto  may 
be  panished,  aa  where  »  writ  of  habeas  oorpad  is  issued. 
to  inqaire  into  the  oaose  <^  the  detention  of  a  prisoner. 

1<1..«7. 

g  2308.  Report  of  referee.— The  referee  must  de- 
liver  his  report  to  the  petitioner,  or  file  it  with  the  clerk, 
-within  ten  days  after  the  case  is  closed.  He  mast  state 
therein,  whether  anj  person  was  or  was  not  produced 
before  him,  as  being  the  person  whose  death  is  in  ques- 
tion. He  must  append  thereto,  in  the  form  of  deposi- 
tions, the  proofs,  if  any,  respecting  the  identity  of  any 
person  so  produced,  with  the  person  whose  death  is  in 
question  ;  or  if  no  one  is  so  produced,  upon  the  question 
whether  the  latter  person  is  living.  He  must  also  state, 
in  his  report,  his  conclusions  upon  the  questions  contro- 
verted before  him. 
Id.,}  8. 

J)  2309.  Dismissal  of  petition  when  order  oompUed 
th^ — If  it  appears,  to  the  satisfaction  of  the  court,  up- 
on the  referee's  report,  and  the  proofs  thereto  ap- 
pended; or,  where  a  referee  is  not  appointed,  upon  the 
allegations  and  proofs  of  the  parties  before  the  court ; 
that  the  party,  required  to  produce  the  tenant  for  life, 
or  to  prove  his  existenoe,  has  fully  complied  with  the 
order,  the  court  must  make  an  order  dismissing  the  pe- 
tition, and  requiring  the  petitioner  to  pay  the  costs  of 
the  proeaedings. 

Id.,}9. 

§  2310.  When  life-tenant  deemed  dead,  and  peti- 
tioner let  into  possession. — If  it  appears,  from  the  ref- 
eree's report,  or  upon  the  hearing  before  the  court,  that 
the  person,  upon  whose  life  the  prior  estate  depends, 
was  not  produced ;  and  if  the  party  required  to  produce 
him,  or  to  prove  his  existenoe,  has  not  provea,  to  the 
satisfaction  of  the  court,  that  he  Is  living  ;  a  final  order 
must  be  made,  declaring  that  he  is  presumed  to  be  dead, 
lor  the  purpose  of  the  prooeedings,  and  directing  that 
the  petitioner  be  forthwith  let  into  possession  of  the 
real  property,  as  if  that  person  was  actually  dead. 

Id . , }  10  Letts  V.  Brooks,  Lalor,  80 :  0*Q«ra  «.  Slienlohr,  8S  N.  Y.  296 : 
Dake  of  Oumberland  v.  Graves,  9  Barb.  205 ;  see  Eagle  v.  Emmett,  4 
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Brad.  117:  8.  c,  3  Abb.  Pr.  31S;   oee  Cittk  r.  CNrem,  IS  N.  T.  4M: 
Gary  v.  Post.  13  How.  U8. 

a  2311.  Oomnrimrion  to  b«  isMied  if  lifo-tauoit  ii 
without  the  8tate^-»If  before  or  at  the  time  of  the  pre- 
sentation of  the  ref  eree'e  report  to  the  eoart,  or,  where 
a  referee  is  not  appointed,  at  any  time  before  the  final 
order  ie  made»  the  party,  upon  whom  the  petition  and 
notice  are  Boryed,  presents  to  the  court  preeumptive 
proof,  by  affidavit,  tnat  the  person,  whose  death  was  in 
question,  is,  or  lately  was,  at  a  place  certain,  without 
the  State,  the  court  must  make  an  order,  reqoiring  the 
petitioner  to  take  out  a  commission,  directed  to  one  or 
more  persons,  residing  at  or  near  that  place,  either  de- 
signated in  the  order,  or  to  be  appointed  upon  a  subse- 
quent application  for  the  commission  for  the  purpose  of 
obtaining  a  view  of  the  person,  whose  death  is  in  qne»> 
tion,  and  of  taking  such  testimony  respecting  his  iden- 
tity, as  the  parties  produce.  The  order  must  also  direct 
that  the  proceedings  npon  the  petition  be  stayed,  until 
the  return  of  the  commission  ;  and  that  the  petition  be 
diemissed  with  costs,  unless  the  petitioner  takes  out  the 
commission  within  a  time  specified  in  the  order,  and 
diligently  procures  it  to  be  executed  and  returned,  at 
his  own  expense. 

Id..  111. 

g  2312.  0«Mral  piovisionB  respeottng  the  oomiBis- 
■ion. —  It  is  not  necessary,  unless  the  court  specially  so 
directs,  that  the  witnesses  to  be  examined  should  be 
named  in  the  commission,  or  that  interrogatories  efaodd 
be  annexed  thereto.  The  commission  mast  be  executed 
and  returned,  and  the  deposition  taken  must  be  filed 
and  used,  as  prescribed  for  those  purposes  In  axticle 
second  of  title  third  of  chapter  ninth  of  this  act»  ex- 
cept as  otherwise  specially  prescribed  in  this  title. 

New. 


§  2313.  Petitioner  to  give  notibe  of  iU  < 
The  petitioner  must  ffive  to  the  adverse  party,  or  hif 
attorney,  writton  notice  of  the  time  when,  and  the 
place  where,  the  oommissioner  or  commissioners  will 
attend,  for  the  purpose  of  executing  the  commission, 
as  follows ; 

1.  If  the  place,  where  the  commission  is  to  be  exe* 
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cnted,  is  within  the  United  States,  dr  the  dominioa  of 
Canada,  he  must  give  at  least  two  months'  notice. 

d.  If  it  is  within  ^ther  of  the  West  India  islands,  he 
must  give  at  least  three  months'  notice. 

8.  In  every  other  case,  he  mnst  give  at  least  four 
months'  time. 

Notice  may  he  given,  as  reqnired  by  this  section,  by 
serving  it  as  preMibed  in  this  act  for  the  service  of 
a  paper  upon  an  attorney,  in  an  action  in  the  supreme 
court. 

Td..8n,E.8. 

§  2314i  Bzeontlon  thereoC —  The  commissioner  or 
commissioners  possess  the  same  powers,  and  mast  pro- 
ceed in  the  same  manner,  as  a  referee,  appealed  by  an 
order  requiring  the  production  of  the  tenant  for  life,  or 
proof  of  his  existence ;  except  that  they  cannot  pro- 
coed,  unless  a  person  is  produced  before  them,  as  being 
the  person  whose  death  is  in  question.  The  return  to 
the  commission  must  expressly  state  whether  any  per- 
son was  or  was  not  so  produced.  The  testimony,  re- 
specting the  identity  of  a  person  so  produced,  must  be 
taken,  unless  otherwise  specially  directed  by  the  court, 
as  prescribed  in  cliapter  ninth  of  this  act,  for  taking 
the  deposition  of  a  witness  upon  oral  interrogatories  ; 
except  that  It  is  not  necessary  to  give  anv  other  notice 
of  the  time  and  place  of  examination,  than  that  pre- 
scribed in  the  last  section. 

Id..|Mrtof|13. 

g  2316.  Ptoceedings  on  return  of  commission.— Upon 
the  return  of  the  commission,  the  proceedings  are  the 
same  as  upon  the  report  of  a  referee,  as  prescribed  in 
sections  3809  and  2310  of  this  act ;  but  the  court  may, 
in  its  discretion,  receive  additional  proofs  from  either 
party. 

gobrttfented  for  H 13, 14, 15  and  16. 

g  2316.  Costs. — Where  costs  of  a  special  proceeding, 
taken  as  prescribed  in  this  title,  are  awarded,  they 
mnst  be  fixed  by  the  court  at  a  gross  sum,  not  exceed- 
ing fifty  dollars,  in  addition  to  disbursements.  Where 
provision  is  not  specially  made  in  this  title  for  the 
award  of  costs,  they  may  be  denied,  or  awarded  to  or 
against  either  party,  as  justice  requires. 

Id.,  1 18. 
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§  2317.  Propoity;  whMi  reftored*^  Tlie  poaroswloii 

of  real  property,  wiiioli  has  been  awarded  to  the  peii* 
turner ;  aa  pr<Mcnbed  in  tliitf  title,  upon  the  pfesomptlon 
of  the  death  of  the  person,  upon  whoee  Ule  the  prior 
estate  depends,  must  be  reatored^  bj  the  order  of  the 
court,  to  the  person  evicted,  or  to  his  heiza  or  legal 
repreeentatiTes,  upon  the  petition  of  the  latter,  and 
proof,  to  the  aatisfaelion  of  the  court,  that  the  person 
presumed  to  be  dead  is  living.  The  proceedinga  npoa 
such  an  application  are  the  same,  as  prescribed  in  this 
title,  upon  the  application  of  the  person  to  -whom  pos- 
session is  awarded. 

Id.,  1 19. 

g  2318.  Remedy  of  penott  evicted  for  profits,  etc* — 

A  person  evioted,  as  prescribed  In  this  title,  may,  if  tho 
presumption,  upon  which  he  it  evicted,  is  erroneous, 
maintain  an  action  against  the  person  who  has  occupied 
the  property,  or  his  executor  or  administrator,  to  re- 
cover  the  rents  and  profits  of  the  property,  during  the 
occupation,  while  the  person,  upon  vhose  life  the  prior 
estate  depends,  is  or  was  living. 

Id.,  { 10. 

§  2319.  Order  not  conclusive  in  ^ectment —  A  final 
order,  made  as  prescribed  in  this  title,  awarding  to  the 
petitioner  the  possession  of  real  property  is  presump- 
tive evidence  only,  in  an  action  of  ejectment,  brought 
against  him  by  the  person  evicted,  or  in  an  action 
brought  aa  prescribed  in  the  last  section,  of  the  life  or 
death  of  the  person,  upon  whose  life  the  prior  estate 
depends. 
New. 


TITLE  VI. 


Proceedings  for  the  appointment  of  a  oommUtes  of  the 
pereon,  and  of  the  property,  of  a  lunMt^  idiots  or 
habUual  drunkard  ;  ffoneral  powere  and  diitiM  of  Utt 
committee. 

Bao.  9820.  Jurlsdletion ;  ooncarrentJiiTl8dfctIoii. 
2321.  Duty  of  court  hiring  jurisdiction. 

2822.  Committee  may  be  appointed. 

2823.  Application  for  committee  ;  by  whom  made. 
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3324.  Doty  of  certain  ofllcect  to  applj. 

2325.  Contents,  etc,  of  pellUon;  proceediDgs  upon  presentation 

thereof. 

2aa5.  When  foreijm  committae  may  t>e  appointed. 

2327.  Order  for  commission,  or  for  trial  t)y  Jury  in  court. 

2328.  Contents  of  commission. 

2329.  Commissioners  to  tw  awom ;  vacancies,  hoir  filled. 

2330.  Jury  to  be  procured.    Proceedings  thereupon. 

2331.  Proceedings  upon  the  hearing. 

2332.  Return  of  inquisition  and  commission. 

2333.  Expenses  of  commi!48ion. 

2331.  Proceedings  upon  trial  by  Jury  in  court. 

2335.  Subject  Of  Inquiry  in  cases  of  lunacy. 

2336.  Proceedings  upon  verdict,  or  return  of  commission. 

2337.  Security  to  be  given  by  committee. 

2338.  Compensation  of  committee. 

2339.  Committee  under  control  of  court ;  limitation  of  powers 
2310.  Committee  of  property  may  maintain  actions,  etc. 

2341.  Id.;  to  file  inventory  and  account. 

2342.  Id.;  may  be  compelled  to  file  the  same,  or  render  an  additional 

account,  etc 
2S43.  Property,  when  to  be  restored. 
2344.  Id. ;  disposition  in  case  of  death. 

g  2320.  JindbKUotionj  conoazrentjurlsdiotion. —  The 
jurisdiction  of  the  supreme  court  extends  to  the  custody 
of  the  person,  and  the  care  of  the  propertv,  of  a  person 
incompetent  to  manage  himself  or  his  affairs,  in  conse- 
quence of  lunacy, idiocy, or  habitual  drunkenness.  Where 
a  superior  city  court,  or  a  county  court,  or  both,  have 
jurisdiction  of  those  matters,  concurrent  with  that  of 
the  supreme  court,  the  jurisdiction  of  the  court  first 
exercising  it,  as  prescribed  in  this  title,  is  exclusive  of 
that  of  the  others,  with  respect  to  any  matter  within 
its  jurisdiction,  for  which  provision  is  made  in  this 
title. 

L.  1574,  ch.  446, 1 1  (9  Kdm.  «29).  Scribner  v.  Qnaltrongh.  44  Barb.  431 ; 
Lewis  V,  Jones,  sold.  645;  Parsee  Merchants' Case,  11  Abb.  N.  S.  319; 
Matter  of  Brown,  1  Abb.  108;  s.  c,  4  Ducr,  613:  Matter  of  Petti t,  2  Paiire, 
174  ;  Matter  of  Perkins.  2  Johns.  Ch.  174 ;  Mntter  of  Fowler,  2  Barb.Ch. 
305  ;  Davis  v.  Spencer,  24  N.  T.  886 ;  Code  of  Proc.,I  30;  Matter  of  Nealy, 
26  How.  402;  Matter  of  Clapp,  2r)  id.  385;  Matter  of  Taylor,  9  Paige,  611 ; 
Sx  parte  Qanse,id.  416;  £x  parte  Zimmer,  15  Hun,  214. 

§  2321.  Duty  of  ooort  having  Jnrisdiotioii.— The 
court  exercising  jurisdiction  over  the  property  of  either 
of  the  incompetent  persons,  specified  in  tnelast  section^ 
must  preserve  his  property  from  waste  or  destruction ; 
and,  out  of  the  proceeds  thereof,  must  provide  for  the 
payment  of  his  debts,  and  for  the  safe  keeping  and 
maintenance,  and  the  education,  when  required,  of  the 
incompetent  person  and  his  family. 
Id. ,  part  of  }  1.    Parsee  Merchants*  Case,  11  Abb.  N .  S.  209 ;  3  Daly.529. 

20  r-        T 
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§  2322.  Oonunittee  may  be  appointed. — ^The  jaris- 
diction,  specified  in  tlie  last  two  sections,  mast  be  exer- 
cised by  means  of  a  committee  of  the  person,  or  a  com- 
mittee of  tl\e  property,  or  of  a  particular  portion  of  the 
property,  of  the  incompetent  person,  appointed  as  pre- 
scribed in  this  title.  The  committee  of  the  person  and 
the  committee  of  the  property  may  be  the  same  indi- 
vidual, or  different  individuals,  in  the  discretion  of  the 
court. 

New.  Matter  of  Payn,  8  Hovr.  Pr.  220 ;  Hatter  of  Taylor,  9  Palve,  61t : 
Ex  parte  Ztmmer.  15  Hun,  214  ;  Matter  of  Ueeney,  2  Barb.  Ch.  &5» ;  Hat- 
ter of  Owens,  47  Ilow.  150. 


§  2323.  Application  for  committee ;  by  whom  ] 
— An  application  for  the  appointment  of  such  a  commit- 
tee must  be  made  by  petition,  which  may  l>e  presented 
by  any  person.  Where  the  application  is  made  to  the 
supreme  court,  the  petition  mast  be  presented  at  a 
special  term,  held  within  the  judicial  district  where  the 
person  alleged  to  be  incompetent  resides ;  or,  if  he  is 
not  a  resident  of  the  State,  or  the  place  of  his  residence 
cannot  be  ascertained,  where  some  of  his  property  is 
situated. 

New  In  form.  In  re  Smith,  1  Rum.  348 :  Hatter  of  Lynch,  5  Pal^e,  OO » 
2  Barb.  Ch.  Pr.  228;  Matter  of  Qanne.  9  Paige,  416:  Halter  of  Nealj.ai 
How.  402 ;  Matter  of  Vayn,  8  td.  220 ;  Ex  parte  Fowler,  2  Bari>.  Ch.  QUA. 


g  2324i  Duty  of  certain  offioera  to  applyr— Where 

the  incompetent  person  has  property,  which  may  be 
endangered  in  consequence  of  his  incompetency,  and  no 
relative  or  other  person  applies  for  the  appointment  of 
a  committee  of  his  property,  the  overseer  or  superin- 
tendent of  the  poor  of  the  town,  district,  county,  or  city, 
in  which  he  resides,  or,  where  there  is  no  such  officer, 
the  officer  or  officers  performing  corresponding  fcmctlona 
under  another  official  title,  must  apply  to  the  V^^^r 
court,  for  the  appointment  of  such  a  committee.  The 
expenses  of  conaucting  the  proceedings  thereupon  must 
be  audited  and  allowed,  in  the  same  manner  as  other 
official  expenses  of  those  officers  are  audited  and  al- 
lowed. 

2B.  S.  £2,  53,  H  2-7  (2  Edm.  63). 

§  2326.  Contents,  etc.,  of  petition  |  proceodinfi  wpoa 
presentation  thereof. — The  petition  must  be  in  writing, 
and  verified  by  the  affidavit  of  the  petitioner,  or  hSa  at- 
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tomey,  to  the  effect  that  the  matters  of  fact  therein 
stated  are  true.  It  must  be  accompanied  with  proof,  by 
affidavit,  that  the  case  is  one  of  those  specified  in  this 
title.  It  must  set  forth  the  names  and  residences  of  the 
husband  or  wife,  if  any,  and  of  the  next  of  kin  and 
heirs,  of  the  person  alleged  to  be  incompetent,  as  far  as 
the  same  are  known  to  the  petitioner,  or  can,  with  rea- 
sonable diligence,  be  ascertained  by  him.  The  court 
must,  unless  sufficient  reasons  for  dispensing  therewith 
are  set  forth,  in  the  petition  or  accompanying  affidavit, 
require  notice  of  the  presentation  of  the  petition  to  be 
given  to  the  husband  or  wife,  if  any,  or  to  one  or  more 
of  the  relatives  of  the  person  alleged  to  be  incompetent, 
or  to  an  officer  specified  in  tiie  last  section.  Where 
notice  is  required,  it  may  be  given  in  any  manner,  which 
the  court  deems  proper  ;  and  for  that  purpose,  the  hear- 
ing may  be  adioumed  to  a  subsequent  day,  or  to  another 
term,  at  which  the  petition  might  have  been  presented. 

New.  Sec  2  Barb.  Ch.  Pr. :  2Barb.  Ch.  227.  228 ;  W.  649-652 :  Matter 
of  Zimmer,  15  Uun,  214 ;  Matter  of  Fowler,  2  Bdrb.  Ch.  »i5 ;  Matter  of 
Gorlies,  1  Law  Bulletin,  90;  Matter  of  Jones,  30  IIow.  -IIO;  Matter  of 
Golah,  6  Daly,  306. 

§  2326.  When  foreign  committee  may  be  appoint- 
ed!-—Where  the  person,  alleged  to  be  incompetent ,  re- 
sides without  the  State,  and  within -the  United  States, 
and  a  committee  or  guardian  of  his  property  has  been 
duly  appointed,  pursuant  to  the  laws  of  the  state  or  ter- 
ritory where  he  resides,  -the  court  may,  in  its  discretion, 
make  an  order,  appointing  the  foreign  committee,  or 
foreign  guardian,  the  committee  of  all,  or  of  a  particular 
portion,  of  the  property  of  the  incompetent  person, 
within  the  State,  upon  his  giving  such  security  for  the 
discharge  of  his  trust,  as  the  court  thinks  proper. 

New.    Matter  of  Colah,  6  Daly,  51 ;  see  Matter  of  Nealy,  2«  How.  402. 

§  2327.  Order  for  commisaion,  or  for  trial  by  Jury  in 
oourL — ^Unless  an  order  is  made,  as  prescribed  in  tlie  last 
section,  if  it  presumptively  appears,  to  the  satisfaction 
of  the  court,  from  the  petition  and  the  proofs  accompany- 
ing' it,  that  the  case  is  one  of  those  specified  in  this 
title  ;  and  that  a  committee  ought,  in  the  exercise  of  a 
sound  discretion,  to  be  appointed  ;  the  court  must  make 
an  order,  directing,  either 

1.   That  a  commission  issue,  as  prescribed  in  the  next 
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flection,  to  one  or  more  fit  perBons,  designated  in  tlie 
order;  or 

2.  That  the  4iae8tion8  of  fact,  arising  upon  the  com- 
]>eteucy  of  the  person,  with  respect  to  wh«m  Uie  peti- 
tion prays  for  tne  appointment  of  a  committee,  be  tried 
bj  a  jnrj,  at  a  trial  term  of  the  court ;  or  if  the  petitioa 
was  presented  to  the  sapreme  court,  at  a  term  of  the 
circuit  court  for  a  county  specified  in  the  order. 

New.  2  Barb.  Ch.  Pr.  228, 229;  Matter  of  Perkins.  2  Johns.  Gh.  121: 
Matter  of  Ganse,  9  Paige,  416 ;  Matter  of  Vowlcr,  2  Barb.  Ch.  905;  Hatlir 
of  Root,  8  Paige,  625. 

§2328.  Contents  of  commissions — ^The  commission 
must  direct  the  commissioners  to  cause  the  sheriff  of  s 
county,  specified  therein,  to  procure  a  jury ;  and  thtt 
they  inquire,  by  the  jury,  into  the  matters  eet  forth  in 
the  petition ;  and  also  into  the  value  of  the  real  and  p6^ 
sons^  property  of  the  person  alleged  to  be  incompeteot, 
and  the  amount  of  his  income,  it  may  contain  sudi 
other  directions,  with  respect  to  the  subjects  of  inquirji 
or  the  manner  of  executing  the  commission,  as  the  court 
directs  to  be  inserted  therein. 

New.  2  Barb.  Ch.  Pr.  229;  Id.  653,  655;  L^Amoreaax  tr.  Crosbr,  3 
Paige,  422, 427. 

g  2329.  Oommissioners  to  be  sworn )  vtLcmndeBfhaw 
filled. — Each  com&issioDer,  before  entering  upon  the 
execution  of  his  duties,  must  subscribe  and  take,  before 
one  of  the  officers  specified  in  section  842  of  this  act,  and 
file  with  the  clerk,  an  oath,  faithfully,  honestly,  and 
impartially  to  discharge  the  trust  committed  to  him.  If 
a  commissioner  becomes  incompetent,  or  neglects  or  re- 
fuses to  serve,  or  removes  from  the  State,  the  court  m»y 
remove  him.  The  court  may,  from  time  to  time,  fill  any 
vacancy  created  by  death,  removal  or  resignation. 

New.    See  2  Barb.  Cb.  Pr.  229,  231. 

§  2330.  Jury  to  be  procured.  Prooeedings  thsre- 
upon. — The  commissioners,  or  a  majority  of  them,  mast 
immediately  issue  a  precept  to  the  sheriff,  desisnated  in 
the  commission,  requiring  him  to  notify,  not  lees  than 
twelve  nor  more  than  twenty-four  indifierent  personfl, 

J[ualified  to  serve,  and  not  exempt  from  serving,  as  trial 
urors  in  the  same  court,  to  appear  before  the  commis- 
sioners, at  a  specified  time  and  place,  within  the  county, 
to  make  inquiry,  as  commanded  by  the  commission. 
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The  sheriff  must  notify  the  jurors  accordingly ;  and  must 
return  the  precept,  and  the  names  of  the  persons  noti- 
fied, to  the  commissioners,  at  the  time  and  place  speci- 
fied  in  the  precept.  The  commissioners,  or  a  majority 
of  them,  must  determine  a  challenge  made  to  a  juror. 
Upon  the  failure  to  attend,  of  a  person  who  has  been 
duly  notified,  his  attendance  maybe  compelled  ;  and  he 
may  be  punished  by  the  court  for  a  contempt,  as  where 
a  juror,  duly  notified,  fails  to  attend  at  a  circuit  court, 
or  a  trial  term  of  the  court.  The  commissioners  may 
require  the  sheriff  to  cause  a  talesman  to  attend,  in  place 
of  a  juror  notified,  and  not  attending,  or  who  is  excused 
or  discharged ;  or  they  may  adjourn  the  proceedings, 
for  the  purpose  of  punishing  the  defaulting  juror,  or 
compelling  his  attendance.  But  it  is  not  necessary  to 
cause  any  talesman  to  attend,  if  at  least  twelve  of  the 
persons,  notified  by  the  sheriff,  appear  and  are  sworn. 

N«w.  2  Barb.  Ch.  Pr.  329, 2S1 ;  Matter  of  Perkins,  2  Johiu.  Ch.  124  : 
Matter  of  PetUt,  2  Paige,  174 ;  lAatter  of  Nealy,  26  How.  402 ;  Matter  of 
Wa««r,6  Paige,  11;  Matter  of  Tracy,  1  Id. MO;  Matter  of  Rtiwell,  1 
Barb.  Ch.  38. 

§  2331.  Proceedings  upon  the  hearing. — All  the  com- 
misnioners  must  attend  and  preside  at  the  hearing ;  and 
they,  or  a  majority  of  them,  have,  with  respect  to  the 
proceedings  upon  the  hearing,  all  the  power  and  au- 
thority of  a  judge  of  the  court,  holding  a  trial  term, 
subject  to  the  directions  contained  in  the  commission. 
Either  of  the  commissioners  may  administer  the  usual 
oath  to  the  jurors.  At  least  twelve  jurors  must  concur 
in  a  finding.  If  twelve  do  not  concur,  the  jurors  must 
report  their  disagreement  to  the  commissioners,  who 
must  thereupon  discharge  them,  and  issue  a  new  pre- 
cept to  the  sheriff,  to  procure  another  jury. 

New.  See  2  Barb.  Ch.  Pr.  230,232,  233;  Matter  of  Amhont,  1  PaiRo, 
497 ;  In  re  Hollnes,  4  Rnm.  182 ;  Matter  of  Rn8«eU.  1  Barb.  Ch.  38 ;  Mat- 
ter of  Waxer,  6  Paige,  11 ;  Tebout's  Case,  U  Abb.  211 ;  Matter  of  Dickie,  7 

Abb.  y.  c.  in. 

§  2332.  Return  of  inquisition  and  commission. — The 

inquisition  must  be  signed   by  the  jurors   concurring 

therein,  and  by  the  commissioners,  or  a  majority  of  them, 

dtnd  annexed  to  the  commission.     The  commission  and 

inquisition  must  be  returned  by  the  commissioners,  and 

filed  with  the  clerk. 

New.  See  2  Barb.  Ch.  Pr.  233,  2W  ;  Matter  of  Brown,  1  Abb.  Pr.  lOH ; 
Matter  of  Morgan,  7  Paige,  236;  Matter  of  Majson,  3  Edw.  Ch.  38U:  s.  c, 
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1  Barb.  436 ;  Matter  of  ShouU  40  How.  204 :  Ex  parte  Bamsley.  3  Atk.U8: 
Lamoree'8  Case,  11  Abb.  274 ;  s.  C..32  Barb.  122;  19  How.  375;  Matb^ror 
Lasher,  2  Barb.  Ch.  97  ;  Matter  of  Clapp.  20  How.  385  ;  Teboct*^  Case. 
9  Abb.  211 ;  Matter  of  Christie,  5  Paige,  242;  Wadsworth  v.Sharpj»teen.S 
N.Y.  338;  Ex  parte  Zimmcr,  15  Ilun,  214;  L'Amoreaux  r.  Croslrr.l 
Paige,  422. 

§  2333.  Expenses  of  commission. — The  commission. 

ers  are  entitled  to  eucli  compensation  for  their  services, 

as  the   court  directs.     Thejarors   are  entitled  to  the 

same  compensation,  as  jurors  upon  the  trial  of  an  issue 

in  an  action  in  the  same  court.     The  petitioner  must  paj 

the   compensation  of    the    commissioners,  sherifiT  and 

jurors. 

New.  Rule  77 ;  see  Code  of  Proc.,}  306;  Hinds  e.  Myers,  4  How.  3»; 
B.  c. ,  3  Codp  R.  48 ,  Matter  of  Clapp,  20  How.  385 ;  Matter  of  Giles,  11  Paiir»L 
t3fi ;  MatUT  of  Amhout.  1  id.  i97 ;  Matter  of  Cx>nkliD,  8  id.  4dO;  Matter  of 
Folger,  4  .lohna.  (^h.  Ifi9 ;  Matter  of  Tracy.  1  Paiffe,  580 :  Matter  of  Rusa^-U, 
1  Barb.  Ch.  ;«  ;  Matter  of  McCleati,  6  Johns.  Ch.  4*0;  Matter  of  Tracy,  1 
Paige,  580, 583. 

§  2334.  Prooeedings  upon  trial  by  Jtiry  in  conrL — 

Where  an  order  is  made,  directing  the  Irial,  bjr  a  jury, 
at  a  trial  term  or  at  a  circuit  court,  of  the  questions  of 
fact,  arising  upon  the  competency  of  the  person,  with 
respect  to  whom  the  petition  prays  for  the  appointment 
of  a  committee,  the  order  must  state,  distinctly  and 
plainly,  the  questions  of  fact  to  be  tried  ;  which  luay  be 
settled  as  where  an  order  for  a  similar  trial  is  made  in 
an  action.  The  court  may,  in  that  or  in  a  subsequent 
.order,  direct  that  notice  of  the  trial  be  given  to  sucli 
persons,  and  in  such  a  manner  as  it  deems  proper.  The 
trial  must  be  reviewed  in  the  same  manner,  and  with 
like  effect,  and,  exceptas  otherwise  directed  in  the  order, 
the  proceedings  thereupon  are,  in  all  respects,  the  same 
as  where  questions  of  fact  are  tried,  pursuant  to  an  order 
for  that  purpose.  The  court  may  make  inquiry  by 
means  of  a  reference  or  otherwise,  as  it  thinks  proper, 
with  respect  to  any  matter,  not  involved  in  the  questions 
tried  by  the  jury,  the  determination  of  which  is  neces- 
sary in  the  course  of  the  proceedings.  The  expenses  of 
the  trial,  and  of  such  an  inquiry,  must  be  paid  by  the 
petitioner. 

New.  See  }  2327,  subd.  2,  ante :  Matter  of  Russell,  1  Barb.  Cb.  38:  Hat- 
ter of  Tracy.  1  Paiffe,  580;  Matter  of  PetUt,  Id.  174;  In  re  Holmea.  4 
Siiss.  lSi\  Tebout*s  Ca«c,  9  Abb.  211;  Matter  of  ChrlaUe,  5  PalKC  312: 
atterof  Payn,  8  How.  220,224;  Matter  of  Lamoree,  19  id.  375:  8  c. 
31  Abb.  274;  32  Barb.  122;  Matter  of  Mason,  1  id.  436:  Paiaee  Mer- 
chants'Case.  11  Abb.  N.  S.  209:  s.  c,  3  Daly,  529;  Matter  of  Clapp. 20 
How.  385;  Matter  of  McClcan,  «  Johns.  Ch.  440. 
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8  2336.  Safeject  of  inquiry  in  oases  of  lunacy. — 
"Where  the  petition  alleges,  that  the  person,  with  re- 
spect to  whom  it  prajs  for  the  appointment  of  a  com- 
mittee, ia  incompetent,  hj  reason  of  lunacy,  the  inquiry 
with  respect  to  his  competency,  upon  the  execution  of 
a  commission,  or  the  trial  at  a  circuit  court  or  trial  term, 
as  prescribed  in  this  title,  must  bo  confined  to  the  ques- 
tion, whether  he  is  so  incompetent,  at  the  time  of  the 
inquiry  ;  and  testimony,  respecting  any  thing  said  or 
done  by  him,  or  his  demeanor  or  state  of  mind,  more 
tlian  two  years  before  the  hearing  or  trial,  shall  not  be 
received  as  proof  of  lunacy,  unless  the  court  otherwise 
specially  directs,  in  the  order  granting  the  commission, 
or  directing  the  trial  by  jury. 

L.  1874«  ch.  446.  }  2,  amended.  L\\moreaax  v.  Crosby,  2  Paige,  422 ; 
▼an  Densen  V.  Sweet,  SI  N.  Y.  8«;  Van  Wyck  v.  Brasher,  21  Alb.  L.  J. 
47ft :  Matter  of  Maaon,  1  Barb.  436 ;  Matter  of  Gause,  9  Paige,  416 :  Hirach 
V.  TiaJDer.a  Abb.  N.  C  274 :  JBuaker  v.  Banker,  63  N.  Y.  4(X):  Hicks  v. 
Marshall, «  Hun.  327 ;  Mtit.  L.  Ins.  Co.  r.  Hunt,  9  Week.  Dl«.  365;  21 
Alb.  L.  J.  173;  Matter  of  Wing,  2  Hun,  671 :  £x  parte  GUberi,  3  Abb.  N. 
O.  222:  Matter  of  JBeckwith,3  Hun,  413;  Matter  of  SUuderman,  3  Abb. 
K.  C.  lOT, 

^  2336.  Proceedings  upon  verdict,  or  return  of  oom- 
missioni — Upon  the  return  of  the  commission,  with  the 
inquisition  taken  thereunder,  or  the  rendering  of  the 
verdict  of  the  jury,  upon  the  question  submitted  to  itbjr 
the  order  for  a  trial  by  a  jury,  the  court  must  either  di- 
rect anew  trial  or  hearing,  or  make  such  a  final  order 
upon  the  petition  as  justice  requires.  Where  a  final 
order  is  made,  dLs missing  a  petition,  the  court  may,  in 
its  discretion,  award  in  the  order  a  fixed  sum  as  costs, 
not  exceeding  fifty  dollars  and  disbursements,  to  be  paid 
by  the  petitioner  to  the  adverse  party.  Where  a  com- 
mittee of  the  propertv  is  appointed,  the  court  must  di- 
rect the  payment  by  nim,  out  of  the  funds  in  his  hands, 
of  the  necessary  disbursemeuts  of  the  petitioner,  and  of 
such  a  sum,  for  his  costs  and  counsel  fees,  as  it  thinks 
reasonable  ;  and  it  may,  in  its  discretion,  direct  the  com- 
mittee to  pay  a  sum,  not  exceeding  fifty  dollars  and  dis- 
bursements, to  the  attorney  for  any  adverse  party. 

New.  Bee  2  Barb.  Ch.  Pr.  234-237;  Matter  of  ZImmer.  15  Hun,  214; 
In  re  Conklin.  8  Paige.  450 ;  Banker  v.  Banker,  63  N.  Y.  4<)9 ;  HIrsch  v. 
Trainer.  3  Abb.  N.  C.  274 ;  Tebout's  Case.  9  Abb.  211;  Matter  ol  Clapp, 
20  How.  3*i ;  Matter  of  Christie,  5  Paige,  •M2 :  Matter  of  Payn.  8  How. 
230:  Matter  of  Taylor,  9  Paige,  611;  Matter  of  Olles.  11  M.  630;  Matter 
of  Folger,  4  Johns.  Ch.  169 ;  Matter  of  Tracy,  i  Paik'e,  5^) ;  Matter  of 
Rnasell,  1  Barb.  Ch.  38;  Matter  of  Beckwith.  3  Hun,  443:  Matter  of  Mc- 
.19ld.  292. 
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§  2337.  SectBity  to  be  given  by  oonmittee^-The 

provisions  of  article  first  ol  title  seventh  of  chapter 
eighteenth  of  this  act,  respecting  the  secority  to  be 
given  by  the  gaardian  of  the  person  or  of  the  propertj 
of  an  infant,  appointed  hy  a  sarrogate's  coart,  applj  to 
a  committee  of  the  person  or  of  the  property,  appointed 
as  prescribed  in  this  article.  A  committee  of  the  prop- 
erty cannot  enter  npon  the  execation  of  his  duties,  until 
secarity  is  given,  as  prescribed  by  the  court.  A  commit, 
tee  of  the  person  cannot  enter  npon  the  execution  of  his 
duties,  until  security  is  given,  if  required  by  the  court. 

New.  See  H  2829-2831,  poet.  Matter  of  Paige,  7  Daly.  lU:  Matter  of 
UviDgston,  1  Johns.  Ch.  436 ;  Matter  of  Taylor.  9  Paige,  611 ;  Matter  nt 
Lanioree,  19  How.  975:  8.  c.  11  Abb.  Pr.  274  ;  32  Barb.  122;  see  2  Bar^ 
Gh.  Pr.  237:  Iq  re  Frank,  2  Kuss.  450;    Matter  of  White,  1  Barb.  Ch.  43. 

§  2338.  Compensation  of  oominlttee* — A  committee 
of  the  property  is  entitled  to  the  same  compensation  as 
an  executor  or  administrator.  But  in  a  special  case, 
where  his  services  exceed  those  of  an  executor  or  ad- 
ministrator, the  supreme  court  or  a  superior  city  court 
may  allow  him  sucli  an  additional  compensation  for  Buck 
additional  services,  as  it  deems  just.  The  compensation 
of  a  committee  of  the  person  must  be  fixed  by  the  court, 
and  paid  by  the  committee  of  the  property,  if  any,  out 
of  the  funds  in  his  hands. 

New.  2  Barb.  Ch.  Pr.  239  ;  Parsee  MerchanU'  Case.  11  Abb.  N.  8. 
a09;  Matter  of  Colah,  6  Daly,  51;  Matter  of  HcAdama,  19  Rmi,  t»$ 
Matter  of  Glapp,  20  How.  3H5 ;  see  Matter  of  LivlnntoDt  9  Paigv,  4|0{ 
Clinch  V.  Eckford.  8  id.  412;  Matter  of  Bank  of  Niagara.  6  id.  213; 
Yanderheyden  v.  vanderheyden,  2  Id.  287 ;  Matter  of  Bnrr,  17  Barb.  9. 

§  2339.  OoDunittee  under  oontrol  of  court  j  limits* 
tion  of  powers. — A  committee,  either  of  the  person  or 
of  the  property,  is  subject  to  the  direction  and  control 
of  the  court  by  which  he  was  appointed,  with  respect  to 
the  execution  of  his  duties  ;  and  he  mav  be  suspended, 
removed,  or  allowed  to  resign,  in  the  aiscretion  of  tlie 
court.  A  vacancy  created  by  death,  removal,  or  resig- 
nation may  be  filled  by  the  court.  But  a  committee  of 
the  property  cannot  alien,  mortgage,  or  otherwise  dis- 
pose of,  real  property,  except  to  lease  it  for  a  term  not 
exceeding  five  years,  without  the  special  direction  of  the 
court,  obtained  upon  proceedings  taking  for  that  pur- 
pose, as  prescribed  in  title  seventh  of  this  chapter. 

_ See  L.  1874,  ch.  446,  iTT,  nmemW;  L.  1875,  ch.  574,  |9.  Beach  r. 
Bradley,  8  Paige,  146j  Matter  of  Garter,  3  id.  146;  Matter  of  Miller.  IS 
Abb.  277 :  Matter  of  Lytle,  3  Paige,  251 ;  Matter  of  QrlAn,  5  Abb.  M.  8. 
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96;  Hatter  of  Btirr,17  Barb.  9,14;  b.  c.,a  Barb.  Ch.  208;  Matter  of 
SalisbuiT,  3  Johns.  Ch.  347;  Parsee  Merchantfl*  Caae,  11  Abb.  M.  8.209; 
B.  c,  3  Daly,  sea ;  Hatter  of  Heeney,  2  Barb.  Ch.  sas:  PeckengUl  «. 
Beade,  5  Hun,  170 :  Sx  parte  Parker,  6  Alb.  L.  J.  324 ;  Martin  «.  Wind- 
sor Hotel  Co.,  701^.  Y.  lOI. 

g  2340.  Oommittee  of  property  may  maintain  ao- 
tiona,  etc* — A  eommittee  of  the  property,  appointed  as 
piescribed  in  this  title,  may  maintain,  in  his  own  name» 
adding  his  official  title,  any  action  or  special  proceed- 
ing, which  the  perfion,  with  resx>ect  to  whom  he  is  ap- 
pointed, might  faaye  maintained,  if  the  appointment  had 
not  been  made. 

Part  of  S  ft  of  act  of  1874,  amended.  Davia  «.  Carpenter,  12  How.  287; 
ThoauM  V.  Bennett,  66  Barb.  197.  201;  McKlIlip  v.  McKtlUp,  8  Id. 
saa :  Person  «.  Warren,  14  id.  488 ;  Bx  parte  Wing,  2  Hun,  671 ;  8.  o.,  ft 
8.  C.  20ft  ;  BumeU  V.  Book^taver,  10  Hon,  481. 

§  2341.  Id.  I  to  file  inventory  and  acooixnt —  The 
provisions  of  article  second  of  title  seventh  of  chapter 
eighteenth  of  this  act,  requiring  the  general  guardian 
of  an  infant's  property,  appointed  by  a  surrogate's 
court,  to  file,  in  the  month  of  January  of  each  year,  an 
inventory,  account,  and  affidavit,  and  prescribing  the 
form  of  the  papers  so  to  be  filed,  apply  to  a  committee 
of  the  property,  appointed  as  prescribed  in  this  title. 
*For  the  purpose  of  making  that  application,  the  eom- 
mittee 13  deemed  a  general  guardian  of  the  property ; 
the  person,  with  respect  to  whom  he  is  appointed,  is 
deemed  a  ward ;  and  the  papers  must  be  filed  in  the 
office  of  the  clerk  of  the  court,  by  which  the  committee 
was  appointed ;  or,  if  he  was  appointed  by  the  supreme 
court,  in  the  clerk's  office  where  the  order  appointing 
him  13  entered. 

See  2  B.  S.  53,  H  8  and  9  (2  Edm.  ft4).  Matter  of  Carter.  3  Paige,  146  : 
Matter  of  Seaman,  5  id.  409;  Monell  v.  Monen,ft  Johns.  Ch.  283;  Hay 
r.  Warren,  8  Paige,  609;  Matter  of  Lytle,  3  id.  251;  Matter  of  Crumb, 
2  Johns.  Ch.  439 ;  Skldmoru  t>.  Davles.  10  Paige.  316 ;  Matter  of  Kennedy, 
ft  id.  M4 ;  Matter  of  Cooper,  2  id.  34 ;  Matter  of  Clapp,  20  Hovr.  385. 

§  2342.  Id. ;  may  be  compelled  to  file  the  same,  or 
render  an  additional  acoount,  eto. —  In  the  month  of 
February  of  each  year,  the  presiding  judge  of  the 
court,  by  which  the  committee  of  the  property  was  ap- 
pointed ;  or,  if  he  was  appointed  by  the  supreme  courts 
the  county  judge  of  the  county  where  the  order  appoint- 
ing him  is  entered ;  must  examine,  or  cause  to  be  ex- 
amined under  his  direction,  all  accounts  and  inventor- 
ies filed  by  committees  of  the  property,  since  the  first 
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day  of  February  of  tlie  preceding  year.  If  it  appears, 
upon  the  examination,  that  a  committee,  appointed  as 
prescribed  in  ^thia  title,  has  omitted  to  file  nis  annual 
inventory  or  account,  or  the  affidavit  relatinf^  thereto, 
as  prescribed  in  the  last  section  ;  or  if  the  judge  is  of 
opinion  that  the  interest  of  the  person,  with  respect  to 
whom  the  committee  was  appointed,  requires  that  lie 
should  render  a  more  full  or  satisfactory  inventory  or 
account;  the  judge  must  make  an  order,  requiring  the 
committee  to  supply  the  deficiency,  and  also,  in  his  dis- 
cretion, personally  to  pay  the  expense  of  serving  the 
order  upon  him .  An  order  so  made  may  be  entered 
and  enforced,  and  the  failure  to  obey  it  may  be  pun> 
ished,  as  if  it  was  made  by  the  court.  Where  the  com- 
mittee fails  to  comply  with  the  order,  within  three 
months  after  it  is  made  ;  or,  where  the  judge  has  reason 
to  believe,  that  sufficient  cause  exists  for  the  removal 
of  the  committee,  the  judge  may,  in  his  discretion,  ap- 
point a  fit  person  special  guardian  of  the  incompetent 
person,  with  respect  to  whom  the  committee  was  ap- 
pointed, for  the  purpose  of  filing  a  petition  in  his  be- 
nalf,  for  the  removal  of  the  committee,  and  prosecat- 
ing  the  necessary  proceedings  for  that  purpose.  The 
committee  may  be  compelled,  in  the  discretion  of  the 
court,  to  pay  personally  the  costs  of  tho  proceedingB  ao 
instituted. 

L.  1874,  ch.  44i6,  |4,  amended;  see  |2844,  post.  Monell  v.  Monell,  5 
Johns.  Ch.  2S3 ;  llay  v.  Warren,  8  Paige,  609. 

§  2343.  Property,  when  to  be  restored. —  Where  a 
person,  with  respect  to  whom  a  committee  is  appointed, 
as  prescribed  in  this  title,  becomes  competent  to  man- 
age  himself  or  his  affairs,  the  court  must  make  an 
order,  discharging  the  committee  of  his  property,  or 
the  committee  of  his  person,  or  both,  as  tlie  case  re- 
quires, and  requiring  the  former  committee  to  restore 
to  him  the  property,  remaining  in  the  committee's 
hands.  Thereupon  the  property  must  be  restored  ac- 
cordingly. 

Id.,  1 28s  amended;  2  Barb.  Ch.  Pr.  230:  Matter  of  Hoag,  7  Pai«e. 
812;  Matter  of  Hanks.  3  Johns.  Oh,  567;  Matter  of  Burr,  SBarb.Ch. 
206;  Matter  of  MeParlane,  2  Johnii.  Ch.  440. 

g  2344.  Id. ;  disposition  in  case  of  death. —  Where  a 
person,  of  whose  property  a  committee  has  been  ap- 
pointed, as  prescribed  in  this  title,  dies  during  his  incom- 
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petency,  the  power  of  the  committee  oeaaes  ;  and  the 

Sroperty  of  the  decedent  must  be  administered  and 
isposed  of,  as  if  a  committee  had  not  been  appointed. 
Id.,  1 29  and  1 25.  amended  by  L.  ld&&,  ch.  724  (fi  Bdm.  081). 


TITLE  VIL 


Proceedings  far  th$  diaposition  of  the  real  property  of 
an  infant,  lunatic^  idiot,  or  habitual  drunkard, 

8ao.  2M9.  AcUon  to  compel  conveyance. 

2346.  Who  may  maintain  action. 

2347.  Judgment;  etlect  thereof. 

23M.  Application  to  dlspoiie  of  real  property ;  in  what  cues. 

2349.  Id.;  by  whom. 

2350.  Contents  of  petition. 

2351.  Bond  of  committee  of  lunatic,  etc. 
2^2.  Id. ;  of  guardian  of  infant' 

23&3.  Bond  ;  how  prosecuted. 

23M.  Reference  to  inquire  into  the  application. 

336b.  Final  order. 

2336.  Report  of  sale,  etc. 

2357.  Certain  sales,  etc.,  prohibited. 

2338.  Effect  of  conveyance,  etc. 

2359.  Proceeds  of  sale  deemed  real  property. 

2350.  Infant  deemed  a  ward  of  court. 

2351.  Disposition  of  proceeds ;  accounUng.     , 

2362.  Particular  estates  ;  when  included  fnsale. 

2363.  Id. ;  when  belontiing  to  infant,  eU:. 

2364.  DebU  of  Infant,  etc.,  to  be  paid  equally. 

%  2345.  Action  to  compel  oonve3raiioe. —  In  either 
of  the  following  cases,  an  action  may  be  maintained 
against  an  infant,  or  a  person  incompetent  to  manage 
hTs  affaire  by  reason  of  lunacy,  idiocy,  or  habitual 
drunkenness,  to  procure  a  judgment,  directing  a  convey- 
ance of  real  property,  or  of  an  interest  in  real  prop- 
erty: 

1.  Where  the  infant  or  Incompetent  person  is  seized 
or  possessed  of  the  real  property,  or  interest  in  real 
property,  by  way  of  mortgage,  or  only  in  trust  for 
another. 

2.  Where  a  valid  contract  for  the  sale  or  conveyance 
of  the  real  property,  or  interest  in  real  property,  has 
been  made ;  but  a  conveyance  thereof  cannot  be  made, 
by  reason  of  the  infancy  or  incompetency  of  the  person 
in  whom  the  title  is  vested . 
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2R.  8.  ».  l|ao.22(2 Bdm.  66) :  L.  U71,  <^.  4M,  B%2^» (9  Bdm.  90. 
933),  amended;  L.  1875,  ch.  074,  H 7 and  8 ;  2  B.  8.  m,  ch.  2, « !€?.  1«»  (% 
Xdm.  202).    Brasher V.  Cortlandt, 2  Jotas.  Cb.  400;  s.c,  id.  2f2. 

§  2346.  Who  may  maintain  action. —  An  action  may 
be  maintained,  in  a  case  specified  in  the  last  section,  by 
a  person  entitled  to  the  conveyance  ;  and  also,  in  a  case 
specified  in  subdivision  second  of  that  section,  by  the 
executor  or  administrator  of  the  person  who  made  the 
contract,  or  of  a  person  who  died  seized  or  possessed  of 
the  real  property,  or  interest  in  real  property,  or  by  au 
heir  or  devisee  of  either  of  those  persons,  to  whom  the 
leal  property  has  descended,  or  was  devised* 

Id.,  B.S.,  end  lews  as  abore. 

§2347.  Judgment)  effect  thereof — A  judgment,  di- 

recting  such  a  conveyance,  shall  not  be  rendered,  un. 

less  the  court,  after  hearing  the  parties,  is  satisfied  that 

the  conveyance  ought  to  be  made.  Upon  rendering  final 

judgment  to  that  effect,  the  court  has  power  to  direct 

the  guardian  of  the  infant's  property,  or  the  eommittee 

of   the  property  of   the  lunatic  or  other  inoompetent 

person,  or  a  special  guardian  appointed  in  the  action,  to 

execute  any  conveyance,  or  to  do  any  other  act,  which 

Is  necessary,  in  order  to  carry  the  judgment  into  effect. 

2  B.  S.  194. 1  169,  and  2  B.  S.  56,  ch.  5,  1 19  (2  Edm.  56).  Brasher  ^. 
Oortlandt,  2  Johns.  Ch.  400 ;  s.  o.,  Id.  242. 

L2348.  Application  to  dispose  of  real  property;  In 
it  oases. —  In  either  of  the  following  cases,  real 
property,  or  a  term,  estate,  or  other  interest  in  real 
property,  belonging  to  an  infant,  or  to  a  person  incom. 
petent  to  manage  his  affairs,  by  reason  of  lunacy,  idiocy, 
or  habitual  drunlsenness,  may  be  sold,  conveyed,  mort- 
gaged, or  leased,  as  prescribed  in  the  following  sections 
of  this  title  : 

1.  Where  the  personal  property,  and  the  income  of 
the  real  property,  of  the  infant  or  incompetent  person, 
are,  together,  insufficient  for  the  payment  of  his  debts, 
or  for  the  maintenance  and  necessary  education  of  him- 
self and  his  family. 

2.  Where  the  interests  of  the  infant  or  incompetent 
person,  require,  or  will  be  substantially  promoted  by, 
such  disposition,  on  account  of  the  real  property,  or 
term,  estate,  or  other  interest  in  real  property,  being* 
exposed  to  waste  or  dilapidation  ;  or  being  wholly  ai^ 
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prodactiTe ;  or  for  other  peculiar  reasons,  or  on  account 
<»f  other  peculiar  circumstances. 

8.  Where  an  action  might  be  maintained,  ap^nst  the 
Infant  or  incompetent  person,  to  procure  a  judgment, 
directing  a  conveyance  of  the  real  property,  or  interest 
in  real  property,  as  prescribed  in  sections  2845  and  2346 
of  this  act. 

2  R.  S.  IW,  195,  H  M7,  170, 175  (2  Bdm.  202,  2aV) ;  2  R.  8.  M-»,  H  H,  W, 
19,  an<122(2Eclin.  Mand&6);  L.  18(H,  ch.-in.Hl  and  5  (6  £dm.  201) ;  L. 
18fi9,  ch.  627  (7  Bdm.  4«a) ;  L.  1870,  ch.  37  (7  Eiliii.  »4) ;  also,  L.  1«74,  ch. 
446. 1 38,  and  Id.,  If  6, 9, 17,  aii<l  23  (9  £dm.l)29,  O^i),  amended  ;  L.  1875.  ch. 
074, 1 5,  and  L.  1^6,  eb.  267,  2  2j  see  Jenkins  v.  l«ahev,  73  }f  .T.355 :  Mat- 
ter of  Valentine,  72  Id.  is*;  Matter  of  Haight,  M  Hun,  176;  Muller  v. 
fitruppman,  6  Abb.  N.  n.  343;  Matter  of  Turner.  10  Barb.  553;  Wood  v. 
Mather,  38  id.  473;  Ex  parte  VVhIttaker,  4  Johns.  Ch.  378;  Ex  parte 
Mason,  1  Hqpk.  Ch.  122 ;  £x  parte  Jones.  2  Barb.  Ch.  22 ;  Rogera  v.  Dili, 
«  mil,  415 ;  Onderdonk  w.  Mott,  3*  Barb.  106. 

^  ii349.  Id.  I  by  whoBU—  Ab  application,  in  either  of 
the  cases  prescribed,  in  the  last  section,  must  be  made 
by  the  petition  of  the  general  guardian,  or  the  guardian 
of  the  property  of  the  infant ;  or  by  the  committee  of 
the  property  of  the  lunatic  or  other  incompetent  per- 
son ;  or  byany  relative,  or  other  person,  in  behalf  of 
either.  Where  the  application  is  in  behalf  of  an  in- 
fant of  the  age  of  fourteen  years  or  upwards,  the 
infant  must  join  tlierein.  Where  the  application  is  made 
to  the  supreme  court,  the  petition  must  be  presented  at 
a  term  held  within  the  judicial  district,  in  which  the 
property,  or  a  part  thereof,  is  situated. 

Id.,  R.  8. ,  and  laws  as  In  last  section.  O'Reilly  v.  King,  28  How.  409 : 
In  re  WhiUock,  10  Abb.  316;  s.  c,  32  Barb.  48:  19  How.  380;  Matter  of 
Bookhont,  21  Barb.  348 ;  Matter  of  Lansing,  3  Paige,  265 ;  Cole  v.  Qonrlay, 
9  Hun,  493 ;  Cohn  v.  Lippman,  2  Law  Bull.  45. 

§  2350.  Contents  of  petition. —  The  petition  must  be 
▼eri£ed,  in  like  manner  as  a  verified  pleading  in  an  ac- 
tion in  the  supreme  court.  It  must  set  forth  tne  grounds 
of  the  application ;  and,  in  a  case  specified  in  subdi- 
visiou  first  or  second  of  the  last  section  but  one,  it  must 
also  state  the  particulars  and  value  of  the  real  and  per- 
sonal property,  and  the  amount  of  the  income,  of  the 
infant  or  incompetent  person ;  the  disposition  which 
has  been  made  of  his  personal  property ;  and  an  ac- 
count of  the  debts  or  demands,  if  any,  existing  against 
his  estate. 

2  R.  8.  53,  H  U  and  16  (2  Edm .  55) ;  also.  Rale  77  of  1877.    O'Reilly  v 
•ng,2  Rob.  587;  8.  c,  28  How.  408;  Matter  of  Bookhont,  21  Barb.  348; 
^».  Blather,  38  Id.  473. 
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§  2361.  Bond  of  committee  of  Innatic,  etc — An  ap- 
plication to  sell,  mortgage,  or  lease  real  propertj,  or 
an  interest  in  real  property,  of  a  lunatic,  idiot,  or  habit- 
ual drunkard,  cannot  be  granted,  unless  a  committee  of 
his  property  has  been  appointed.  Upon  such  an  appli. 
cation,  if  it  is  made  by  the  committee,  the  court  mast 
make  an  order,  directing  him  to  file  with  the  clerk,  a 
bond,  in  such  a  form,  in  such  an  amount,  and  with  such 
sureties,  as  it  directs,  conditioned  for  the  faithful  dia. 
charge  of  his  trust ;  for  the  paying  over  and  investing' 
of,  and  accounting  for,  all  money  received  by  him  in  the 
special  proceeding,  according  to  the  direction  of  any 
court  having  authority  to  give  directions  in  the  prem. 
ises  ;  and  for  the  observance  of  the  directions  of  the 
court,  in  relation  to  the  trust.  If  the  application  is 
made  by  any  other  person,  an  order  must  be  made  there- 
upon, requiring  the  committee  to  show  cause  why  he 
should  not  file  such  a  bond.  If,  after  hearing  the  com- 
mittee, the  court  is  of  opinion,  that  there  is  probable 
cause  for  granting  the  application,  it  may  make  an  or- 
der,  requiring  the  committee  to  file  such  a  bond ;  or,  if 
the  committee  so  elects,  or  fails  to  file  the  bond  as  dl. 
rected  in  the  order,  it  may  appoint  a  suitable  person  to 
be  the  special  guardian  of  the  incompetent  person,  vriih 
respect  to  the  proceedings  ;  who  must  thereupon  file 
such  a  bond. 

Id.,  I  14 :  L.  ISM,  ch.  417.  |  3  (6  Edm.  291),  and  L.  1^4,  ch.  44&,  >  A  (• 
Edm.  931).  Rule  GO;  Anonj-moas,  4  How.  414;  Matter  ofBpelman,  74  N. 
Y.  44« :  Matter  of  Wilson,  2  Palire,  412 ;  Matter  of  TillotK»nii,  2  Edw.  Ch. 
113 ;  Battel!  v.  Torrey,  fid  N.  Y.  294. 

§  2362.  Id.  \  of  guardian  of  in£mt.— Upon  an  applica- 
tion to  sell,  mortgage,  or  lease  real  property,  or  an  inter- 
est in  real  property,  of  an  infant,  the  court  mu.st  appoint 
a  suitable  person  to  be  the  special  guardian  of  the  in- 
fant, with  respect  to  the  proceedings  ;  who  must  there- 
upon file  with  the  clerk  a  bond,  as  prescribed  in  the  last 
section. 

2  R.  S.  194,  »  171  and  172  (2  Edm.  202).  Rules  59  and  60 ;  AnonnnoQa. 
4  How.  414 ;  Ex  parte  Thorne,  1  Edw.  Ch.  a07.  v      «-, 

§  2363.  Bond;  how  prosecuted. —  Upon  a  breach  of 
the  condition  of  a  bond,  given  as  prescribed  In  either  of 
the  last  two  sections,  the  court  must  direct  it  to  be  pros- 
ecuted  for  the  benefit  of  the  person  injured. 

Id.,  (  173 ;  L.  1864,  ch.4l7, 1 3  (6Edm.2W),  and  L,1874,  ch.44«,  |  a  (VEdiBu 
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931).  SaUBbUTT  v.  Van  Hoesen.  3  Hill,  77 :  Brown  t».  Snell,  W  N.  T.  286 ; 
Brown  v.  Balde,  3  Lans.  2S3;  BtiUwell  v.  Mills,  19  Johns.  304. 

I  2364.  Reference  to  inquire  into  the  application. 

— U  pon  the  presentation  of  the  petition,  and  the  filing 
of  the  bond,  the  court  must  make  an  order,  appointing 
a  suitable  person  a  referee,  to  inquire  into  the  merits  of 
the  application.  The  referee  must  examine  into  the 
truth  of  the  allegations  of  the  petition  ;  hear  the  allega- 
tions and  proofs  of  all  persons  interested  in  the  prop- 
erty, or  otherwise  interested  in  the  application ;  and 
report  his  opinion  thereupon,  together  with  the  testi- 
mony, with  all  convenient  speed. 

2  R.  S.  54,  {  12  (2  Edm.  S5) ;  L.  1964,  ch.  417, 1 4  (6  Edm.  2»1) :  L.  1874. 
Ch.  446,  }}  8  and  18,  and  Id. ,  }  38  (9  Gdni.929. 931. 9^2),  and  2  R.S.  194,  {  174. 
Matter  ot  Mcllvane,  15  Abb.  Pr.  91 ;  Matter  of  Morgan,  4  Paige,  44 ;  Mat- 
ter of  Lansing,  3  id.  265 ;  Matter  of  Valentine,  72  N.  Y.  134. 

g  2366.  Final  order. — Upon  the  filing  of  the  referee's 
Teport,  and  after  examining  into  the  matter,  the  court 
must  make  a  final  order  upon  the  application.  In  a 
proper  case,  a  final  order,  confirming  tne  referee's  re- 
port, must  direct  that  the  real  property,  or  term,  estate 
or  other  interest  in  real  property,  or  a  part  thereof,  as 
is  necessary,  or  as  justice  requires,  be  mortgaged,  let 
for  a  term  of  years,  sold,  or  conveyed,  by  the  special 
gfuardian,  appointed  as  prescribed  in  this  title,  or  by  the 
committee  of  the  property  of  the  lunatic  or  other  in- 
competent person.  The  final  order  may  also  contain 
0ach  directions,  respecting  the  time,  manner,  and  con- 
ditions of  a  sale  or  conveyance  directed  thereby,  as  the 
court  thinks  proper  to  insert  therein. 

2  R.  S.  54,  H 13, 16, 18, 19, 20,  22  (2  Edm.  55),  and  2  R.  S .  194,  }}  167, 175 ; 
1a.  1864.  ch.  417, 2  5  (6  Edm.  291) :  L.  1874,  ch.446,  H 9. 19, 22, 23.  26,  and  id. 

S&J  (9  Edm.  92^-933).    Matter  of  Valentine,  72  N.  Y.  184 ;  Parkinson  r. 
•cobson,  13  Hun,  317;  Matter  of  Booktaout,  21  Barb.  348;   Matter  of 
Hyatt,  11  N.  Y.  se. 

§  2366.  Report  of  sale,  etc —  Before  a  sale,  mort- 
gage, or  lease  can  be  made,  pursuant  to  the  final  order, 
die  special  guardian,  or  the  committee, must  enter  into 
an  agreement  therefor,  subject  to  the  approval  of  the 
court ;  and  must  report  the  agreement  to  the  court, 
under  oath.  Upon  the  confirmation  thereof,  by  the 
order  of  the  court,  he  must  execute,  as  directed  by  the 
court,  a  deed,  mortgage,  or  lease.  Where  the  final 
order  directs  the  execution  of  a  conveyance  In  the  first 
instance,  for  the  purpose  of  fulfilling  a  contract,  or  be- 
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cause  the  property  is  beld  bj  way  of  mortgage,  or  in 
trust  ouij,  the  guardian  or  committee,  execatioj^  the 
convejanoe,  must  report  the  coBYejaaoe  to  the  coait, 
under  oath. 

2  R.  S.  ,jK  176  and  177  (2  Sdm.  W3) ;  JL.  18S4,  oh.  417,  ||  S  and  7  (•  BOB. 
2d2).  and  L.  1874,  ch.  44^,  i}  10  and  11  (9  Sdm.  931).  Pattell «.  Totrey, » 
M.  if.  294 ;  Matter  of  Uuzard,  9  Paige,  965 ;  O'lftelUy  v.  King,  2  Bob.  SSJ ; 
2B  How.  408. 

§^  2367.  Certain  sales,  etc  prohibited.—  Real  prop- 
erty, or  an  interest  in  real  property,  shall  not  be  sold, 
leased,  or  mortgaged,  as  prescribed  in  this  title,  con- 
trary to  the  provisions  of  a  will,  by  which  it  was  de- 
vised, or  of  a  conveyance  or  other  instrument,  by  which 
it  was  transferred,  to  the  infant  or  incompetent  person. 

Id.,  R.  fin  aod  lAWB  «m  alwve.  Rogers  v.  ]>ni,«  Htll,  415:  Baker  v. 
Lorlliard,  4  N.  Y.  267 ;  MuUer  v.  BtrappmaQ, «  Abb.  N.  G.343 ;  Fonnan  «. 
Harsh,  11  N.  T.  M4 ;  Wood  r.  Mather,  3ii  Barb.  473. 

g  2358.  Sffeot  of  oonveyanoe,  eto^—  A  deed,  mort- 
age, or  lease,  made  in  good  faith,  as  prescribed  in  this 
title,  either  upon  an  application  in  benalf  of  an  infant 
or  an  incompetent  person,  or  pursuant  to  the  directions 
contained  in  a  judgment  rendered  against  him,  has  the 
same  validity  and  effect,  as  if  it  was  executed  by  the 
person,  in  whose  behalf  it  was  executed,  and  as  if  the 
infant  was  of  full  age,  or  the  lunatic,  idiot,  or  habitual 
drunkard  was  of  sound  mind,  and  competent  to  manage 
his  affairs. 


2R.  8.  56,  121  (2  Bdm.  06)  ;  (8of  L.  18M:  H12ADd2S,  L.  1874  (9  EM. 
931,933);  2  R.  S.  194  and  195,  » 168,178.  Matter  of  Turner.  10  Barb. 
!ift2.tM;    Wo<»d  r.  Mather,  38  id.  473.4^0:    Rogers  v.  Dili,  «  HIIIMW! 


Matter  ot  Whitlock,  32  Barb.  48;  6.  c,  19  How.  330;  10  Abb.  316:  Matter 
of  Bookhout,  21  Barb.  348;  Baker  r.  Lorillard,  4  N,  Y,  2S7  ;  Out  v. 
Underwood,  17  Barb.  202;  Davison  r,  Defreest,  3  Sandf.  Ch.  496;  »• 
Forman  v.  Marsh,  11  If.  Y.  544  ;  b.  c.  7  Barb.  215,  and  Sbaniway  «• 
CooiKir,  16  Id.  536. 

§  2359.  Proceeds  of  sale  deemed  real  property.— 
A  sale  of  real  property,  or  of  an  interest  in  real  prop- 
erty, of  an  infant  or  ineom potent  person,  made  as  pw- 
acril>ed  in  this  title,  does  not  give  to  the  infant  or  in- 
competent person,  any  other  or  greater  Interest  in  the 
proceeds  of  the  sale,  than  he  had  in  the  property  or  in- 
terest sold.  Those  proceeds  are  deemed  property  of 
the  same  nature,  as  the  estate  or  interest  sold,  until 
the  infant  arrives  at  full  age,  or  the  incompetencjr  '^ 
removed. 

2  R.  8.  195, 1 180  :L.  1864,  ch.  417,  }  10,  and  L.  1874.  ch.  446, 1 14  (9  fldllL 
«32).    Fonnan  v.  Marsh,  11  N.  Y.  544, 548 ;  8.  c. ,  7  Barb.  215 ;  Davlaon*. 
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Setreest.  3  Sandt  Cb.  436.  464:     Shnmway  v.  Cooper,  16  Barb.  596; 

Matter  of  Thomas,  1  Hun,  473 ;  Cutting  v.  flncoln,  9  Abb.  N.  8.  436. 

(^  2360.  Infitnt  deemed  a  ward  of  conrt —  From  tlie 
time  of  th«)  filing  of  a  petition,  hj  or  in  behalf  of  an 
infant,  praying  for  an  order  directing  a  conveyance,  or 
a  sale,  mortgage,  or  lease  of  his  real  property,  or  of  an 
interest  in  real  property,  the  infant  is  considered  award 
of  the  court,  with  respect  to  that  real  property  or  inter- 
est, and  the  income  and  prooeeds  thereof. 

2  R.  S.  195.  i  179  (2  Edm.  209).  In  n  Price,  67  N.  T.  231 ;  People  r. 
Erbert,  17  Abb.  395. 

§  2361.  Bispoiition  o£  prooeeds )  acoounttng. —  The 

court  must,  by  order,  direct  the  disposition  of  the  pro- 
ceeds of  such  a  sale,  mortgage,  or  lease.  It  must  di- 
rect  the  investment  of  any  portion  thereof  belonging 
to  the  infant  or  incompetent  person,  which  is  not  needed 
for  the  payment  of  debts,  or  the  safe  keeping,  or  the 
immediate  maintenance  and  education,  of  himself  or 
his  family.  It  must  require  a  report,  under  oath,  of 
the  disposition  and  investment  thereof,  to  be  made  as 
soon  as  practicable,  and  most  compel  periodical  accounts 
to  be  rendered  thereafter,  by  each  person,  who  is  in- 
trusted with  the  proceeds,  or  any  part  tliereof. 

Id.,  remainder  of  the  st^cUon  and  2  R.  S.  54.  H 14  and  17  (2  E<lm.  55) ; 
L.  lS6i.  ch.  417,  89  2  ami  9  (6  E>lm.  291) ;  L.  l.STt.  ch.  446,  Hi,  13  ami  20 
<9  BIm.  930-1133).  Fomian  r.  Marsh,  11  N.  Y.  551  ;  Davison  r.  Df  frwst. 
3  Sandf.  (.h.  456-,  Bowman  r.  Tallnian,  27  How.  213*  Mtttcr  of 
Carter,  3  PaiK^  Hfi;  Matter  of  Seaman,  aid.  4(>9;  Matter  of  Bosttwick,  4 
Johns.  Ch.  ion  ;  Swartout  r.  Oaks,  b2  Barb.  &£>. 

^g  2362.  Particular  estates ;  when  included  in  sale. — 

Where  the  real  property,  or  the  estate,  term,  or  other 
interest  in  real  property,  directed  to  be  sold,  is  subject, 
absolutely  or  contingently,  to  a  right  of  dower,  or  an 
estate  for  life,  or  is  subject  to  an  estate  for  years,  in  the 
whole  or  any  part  thereof,  the  person*,  having  the  prior 
right  or  estate,  may  manifest  in  writing  his  consent, 
either  to  receive,  from  the  proceeds  of  tlie  sale,  a  gross 
sum,  to  be  fixed  according  to  the  principles  of  law  ap- 
plicable to  annuities,  in  satiH faction  of  his  right  or 
estate  ;  or  to  have  a  proportionate  share  of  the  proceeds 
of  the  sale  invested,  and  the  interest  thereof  paid  to 
him.  from  the  time  of  the  investment,  or  of  the  com- 
mencement of  his  right  or  estate,  as  justice  requires, 
until  the  determination  of  his  right  or  estate.  Upon 
filing  the  consent  with  the  clerk,  the  final  order  may, 
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in  the  discretion  of  the  court,  direct  a  sale  of  the  entire 
property,  to  which  the  right  or  estate  attaches.  In  snch 
a  case,  the  court  must,  after  the  sale,  ascertain  the 
value  of  the  right  or  interest  of  the  person  so  consent- 
ing :  and  tlie  final  order  must  either  direct  the  paj. 
ment,  from  the  proceeds  of  the  sale,  of  the  gross  sam 
so  ascertained  as  the  value,  or  the  investment  of  a  just 
proportion  of  the  proceeds,  and  the  payment  to  him  of 
the  interest  thereof.  Bnt  such  a  gross  sum  shall  not  be 
paid,  nor  shall  such  an  investment  be  made,  until  an 
effectual  release  of  the  right  or  estate  of  the  person  8a 
consenting,  executed  to  the  satisfaction  of  tne  oonri, 
and  duly  acknowledged  or  proved,  and  certified,  in  like 
manner  as  a  deed  to  be  recorded  in  the  county,  has  been 
filed  with  the  clerk. 

2  R.  S.  196,  H 181, 182  (2  Edm.  204) :  L.  1864,  cta.  il7  (ft  Bdm.  292, 295)  ;  I.. 
187i,  ch.  446,  H  13, 15, 16  (9  £diu.  932). 

§  2363.  Id.  J  when  belonging  to  infimt,  etc— Wheie 
the  interest  of  the  infant,  or  of  the  liinatic  or  other  in- 
competent person,  consists  of  a  right  of  dower,  or  an 
estate  for  life,  or  for  years,  the  final  order  may  author- 
ize  the  special  guardian  or  committee  to  join,  with  the 
person  or  persons  holding  the  reversionary  estate,  in  n 
conveyance  of  the  property  to  which  the  interest  at- 
taches, so  as  to  release  the  right  of  dower,  or  fully  con- 
vey the  particular  estate,  on  receiving,  from  the  pro- 
ceeds of  the  sale,  a  ^ross  sum,  in  satisfaction  of  that 
interest,  or  a  proportionate  part  of  the  proceeds,  to  be 
invested  until  the  determination  of  the  particular 
estate ;  and,  in  either  case,  to  be  ascertained  as  pre- 
scribed in  the  last  section.  Where  a  proportion  of  the 
proceeds  is  so  received  by  the  guardian  or  committee, 
for  investment,  the  final  order  must  provide  for  the  in- 
vestment thereof,  until  the  determination  of  the  par- 
ticular  estate ;  and  then  for  the  payment  thereof  to 
the  person  entitled  thereto. 

New. 

g  2364.  I>ebt8  of  in£uit,  etc,  to  be  paid  equally^— 

Li  the  application  of  money,  arising  from  a  sale,  mort- 
gage, or  lease,  made  for  the  purpose  of  paying  debts^ 
aa  prescribed  in  this  title,  the  special  guardian  of  the 
infant,  or  the  committee  of  the  property  of  the  incom- 
petent person,  must  pay  all  debts,  in  equal  proportion. 
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without  giving  a  preference  to  a  debt  founded  upon  » 
Bpecialty,  or  upon  which  judgment  has  been  taken. 

2R.  8.  M,  1 15  (2  £dm.  65) ;  L.  1874,  ch.  446,i 21  (9 £dm.  933). 


TITLE   VIII. 

ArbitrcUions, 

Sac.  2365.  When  snbmtSBion  to  arbitration  cannot  be  made< 

2366.  What  controviTsics  may  be  submitted,  and  how. 

2367.  Appointment  of  additional  arbitrator,  orumptre* 
2366.  Time  for  hearing  ;  atUournment,  etc< 

23G9.  Arbitrators  to  be  sworn. 

2370.  Attendance  of  witnesses,  etc 

2371.  All  the  arbitrators  to  meet;    when  majority  may  award. 
Pees. 

2372.  Award ;  to  be  authenticated,  etc 

2373.  Motion  to  confirm  award. 

2374.  Id. ;  to  vacate  award. 

237A.  Id. ;  to  modify  or  correct  award. 

237ft.  Motions;  when  to  be  made. 

23r7.  Costs  on  vacatiiw  award. 

2878.  Judgment  on  award ;  when  and  how  entered.   Costs. 

2379.  Jndgment-roll. 

2390.  Efl^ct  of  Judgment ;  how  enforced. 

2381.  Appeal. 

2382.  Effect  of  partj's  death,  lunacy,  etc ;  proceedings  thereupon. 

2383.  Revocation  of  submission. 
23M.  Liability  of  party  who  revokes. 

2385.  Limitation  of  recovery  against  him. 

2386.  AppUcaUon  of  this  title. 

%  2366.  When  submission  to  arbitration  cannot  be 
made. —  A  submission  of  a  controversy  to  arbitration 
cannot  be  made,  either  as  prescribed  in  this  title  or 
otherwise,  in  either  of  the  following  cases: 

1.  Where  one  of  the  parties  to  the  controversif  is  an 
infant,  or  a  person  incompetent  to  manage  his  affairs, 
hy  reason  of  lunacy,  idiocy,  or  habitual  drunkenness. 

2.  Where  the  controversy  arises  respecting  a  claim  to 
an  estate  in  real  property,  in  fee  or  for  life. 

But  where  a  person,  capable  of  entering  into  a  sub- 
mission, has  knowingly  entered  into  the  same  with  a 
person  incapable  of  so  doing,  as  prescribed  in  subdi- 
vision first  of  this  section,  the  objection,  on  the  ground 
of  incapacity,  can  be  taken  only  in  behalf  of  the  per- 
son so  incapacitated.  And  the  second  subdivision  of 
thia  section  does  not  prevent  the  submission  of  a  claim 
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to  an  estate  for  years,  or  other  interest  for  a  term  of 
years,  or  for  one  year  or  less,  in  real  property ;  or  of  a 
controversy  respecting  the  partition  of  real  propertj 
between  joint  tenants  or  tenants  in  common ;  or  of  a 
controversy  respecting  the  boundaries  of  lands,  or  the 
admeasurement  of  dower. 

'2  R.  S.  541,  M  1  and 2  (2  Edm.  560).    Brady  r.  Ma^or.  etc., of  BrooklTB. 

1  Barb.  584:  Weed  o.  Ellis.  8  Caii]e8.2M;  Isaacs  t*.  Beth  lUnwduh 
Society,  1  Uilt.  469;  PaloKr  v.  Davis.  20  N.  Y.  242;  Haniogton  r. 
Higham.l3  Barb.  660;  HcBride  v,  Ilagan.  1  Wend.  396;  Smith  r.  Van 
Kostrand,  i  Hill.  419:  Lowenstein  v.  Hclntoab,  37  Barb.  251 ;  Smith  r. 
Sweeney,  35  N.  Y.  291;  Diedrlcfc  e.  IUchtey.2  HtIL  27;  Keepr.  Kwp. 
17  llun,  152:  Olcottr.  Wood,  14  N.  Y.  32;  s.  c.  15  Barb.  644;  see  Wlle» 
V.  Peck.  26  N.  Y.  42;  Butler  «.  Mew  York,  7  Ilill.  3a>:  Wood  r.  Tumi- 
clitr,  74  N.  Y.  38;  Bulson  v.  Lohnes.  2!»  Id.  291 ;  Pollock  v.  Weboier,  l< 
Hun,  104;  Wood  v.  TunnicUtr,  74  N.  Y.  3S  ;  Locke  v.  FUley,  14  Uon.  LB. 

§  2366.  What  controversies  may  b«  submitted,  and 
how. —  Except  as  otherwise  prescribed  in  the  last  sec- 
tion, two  or  more  persons  may,  by  an  instrument  in 
writing,  duly  acknowledged  or  pro.yed,  and  certified,  in 
like  manner  as  a  deed  to  be  recorded,  submit  to  the  ar- 
bitration of  one  or  more  arbitrators,  any  controversy, 
existing  between  them  at  the  time  of  the  submission, 
which  might  be  the  subject  of  an  action.  They  may, 
in  the  submission,  agree  that  a  judgment  of  a  court  of 
record,  specified  in  the  instrument,  shall  be  rendered 
upon  the  award,  made  pursuant  to  the  suhmission.  If 
the  supreme  court  is  thus  specified,  the  submission  may 
also  specify  the  county  in  which  the  judgment  shall  l>e 
entered.  If  it  does  not,  the  judgment  may  be  entered 
in  any  county. 

Id.,  part  of  8  1  and  19.  Pratt  v.  ITackett.  6  Johns.  14  ;  Kx  parte  Tas- 
guos,  50ow.  29;  see  Dtedrick  v.  Ricbley,2  Hill,  271;  Wellav.  LAae.l» 
Wend.  99;  Valentine  v.  Vnleutine,2  Kurb.  Ch.  410;  Bloomer  9.  Shennan. 

2  Edw.  Gh.  4.V2;  s.  c. .  5  Piil«»',  CTJ;  see  Brady  r.  Brooklyn,  1  B4rb.  V4: 


Barb.  S76;  Ani9t4>rdani  r.  Vanderveer,  4  Deo.  249;  Cu>e  v.  Gilbert,  id. 
347;  People  v.  Townst-nd.O  How.  315;  French  r.  Neiw,  2S  N.  Y.  147; 
Howard  r.  Sexton,  4  M.  157. 

§  2367.  Appointment  of  additional  arbltnitor,  or 
umpire. —  Where  a  submission  is  made  as  prescribed  in 
this  title,  an  additional  arbitrator  or  an  umpire  cannnt 
be  selected  or  appointed,  unless  the  submission  ex- 
pressly so  provides.  Where  a  submlBsion,  made  either 
as  proscribed  in  this  title  or  otherwise,  provides  that 
two  or  more  arbitrators,  therein  designated,  may  select 
or  appoint  a  person  as  an  additional  arbitrator  or  as  an 
umpire,  the  selection  or  appointment  must  be  in  writ- 
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ing.  An  additional  arbitrator  or  ampire  must  eit  with 
the  original  arbitrators  npon  the  hearing.  If  teRtlmony 
haa  been  taken  before  his  selection  or  appointment,  the 
matter  must  be  reheard,  unless  a  rehearing  is  waived  in 
the  submission,  or  by  the  subsequent  written  consent  of 
the  parties,  or  their  attorneys. 

Kew.  Brown  V.  Lyddy,  11  Hun,  451;  Slmendorf  v.  Harrta,  ^Wend. 
fl2B:  N.  Y.  *.  Butler,  1  Barb.  325 ;  s c,  4  How  Pr.  416;  McKimtry  r. 
Bolomona,  2  Johns.  67  :  a.  c.  is  id.  27:  Van  Cortlandl  «.  Underhili,  17 
Sd.  405 :  8.  0..  2  Johns.  Ch.  S» ;  Day  r.  Hammond,  57  N.  Y.  479 ;  Lyou  v. 
Bloflflom,  4  Duer,  318. 

g  2368.  Time  for  hearing  3  a4Joaniiiient,  eto. — Sub. 
ject  to  the  terms  of  the  submission,  if  any  are  specified 
therein,  the  arbitrators,  selected  as  prescribed  in  this 
title,  must  appoint  a  time  and  place  for  the  hearing  of 
the  matters  submitted  to  them  ;  and  must  cause  notice 
thereof  to  be  given  to  each  of  the  parties.  They,  or  a 
majority  of  them,  may  adjourn  the  hearing  from  time 
to  time,  upon  the  application  of  either  party,  for  good 
cause  shown,  or  upon  their  own  motion  ;  but  not  beyond 
the  day  fixed  in  the  submission  for  rendering  their 
award,  unless  the  time  so  fixed  is  extended  by  the  writ- 
ten consent  of  the  parties  to  the  submission,  or  their 
attorneys. 

Id.,  {3.  Bloomer  «.  Sherman,  2  Edw.  Ch.  452;  s.  0.,  5  Paig«j675| 
Owenv.  Boenim,23  Barb.  Ifl7;  Campbell  v.  Western,  3  Paige,  124;  wood 
«.  TunnicIifT  74  N.  Y.  38:  Nichols  v.  Rensselaer  Coanty  Matnal  Insnr* 
anccr/).,22Wend.  125;  Piercer.  Morgan, 6  Hun,  £» ;  Locke  v,  FiUey, 
Mid.  130:  Morewoorl  9.  Jewett,2  Rob.  296;  Jordon  r.  Hyatt,  8  Barb. 
215:  8  Bosw.  313;  Elmendorf  v.  Harris,  23  Wend.  62R;  Knowlton  v. 
Mlcklos,  29  Barb.  4<V5;  Ex  parte  Rntt^r.  1  S.  Y.  Leg.  Obs.  178;  8. c.  8 
Hill.  464 ;  People  v.  Townscnd,  5  Row.  Pr.  315 ;  Matter  of  ShalRir,  3  Abb. 
Pr.  N.  S.  234 ;  Wood  «.  TunnicUff,  74  N.  Y.  308. 

g  2369.  Arhitratora  to  be  sworn.— Before  hearing 
any  testimony,  arbitrators  selected  either  as  prescribed 
in  this  title  or  otherwise  must  be  sworn,  by  an  officer 
deeiflrnated  in  section  842  of  this  act,  faithfuliy  and  fairly 
to  hear  and  examine  the  matters  in  controversy,  and  to 
make  a  just  award,  according  to  the  best  of  their  un- 
derstanding ;  unless  the  oath  is  waived,  by  the  written 
consent  of  the  parties  to  the  submission,  or  their  at* 
tomeys. 

Id., 9 4,  andp*!^ of 9 .V  Howard r.  Sexton.  1  Ben.  440;  r.  r., 4  N.  T. 
457;  Day  v.  Hammond,  57  Id.  47tf;  Browning  v.  Wheelvr,24  Wend.  258. 

§  2370.  Attendance  of  witnesses,  etc.— The  arbitra- 
tors,  selected  either  as  prescribed  in  this  title,  or  others 
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wise,  or  a  majority  of  them,  may  require  any  person  to 
attend  before  them  as  a  witness ;  and  they  have,  and 
each  of  them  has,  the  same  powers,  with  respect  to  all 
the  proceedings  before  them,  which  are  conferred,  by 
the  provisions  of  title  second  of  chapter  ninth  of  this 
act,  upon  a  board,  or  a  member  of  a  board,  authorised 
by  law  to  hear  testimony. 

Id.,  }6,  and  part  of  {  5.  See  Wells  v.  Collier,  1  N.  T.  LeR.  Obo.  1«; 
People  r.  Townsend,  6  How.  315;  Cope  v.  Gilbert,  4  Denio,  .'MT;  Bullock 
V.  Koon,4  Wend.  531:  8. c,  9 Cow.  90;  Bergh  v,  Pfelfler,  Hill  A  J>enio, 
110 ;  B.  C,  2  N.  Y.   Leg.  Obs.  387. 

§  2371.  All  the  arbitraton  to  meet ;  when  nuvjonty 
may  award.  Fees, — All  the  arbitrators,  selected  aa 
prescribed  in  this  title,  must  meet  together,  and  bear 
all  the  allegations  and  proofs  of  the  parties ;  but  an 
award  by  a  majority  of  them  is  valid,  unless  the  con- 
currence of  all  is  expressly  required  in  the  submission. 
Unless  it  is  otherwise  expressly  provided  in  the  Bub. 
mission,  the  award  may  require  the  payment,  by  either 
party,  of  the  arbitrators*  fees,  not  exceeding  the  fees 
allowed  to  a  like  number  of  referees  in  the  supreme 
court ;  and  also  their  expenses. 

Id..  1 7.  See  Bdmn  v.  Oager,  6  Cow.  883:  Campbell  v.  Western,  3  Paife, 
121 ;  Crofootr.  Allen,  2  Wend.  494  ;  SnMiker  v.  Peareon,  6  Ch.  Dec,  41; 
Ani-<tfrdttm  r.  Vandervcor,  4  Denio,  2i9;  Doke  r.  James,  4  N.  V.  S/SSi 
Boughton  V.  Seamans,  9  Hnn.  .192  ;  Locker.  Fillev,  14  id.  139;  Rulaon  r. 
Lohne8,29N.  Y.  291;  Fallon  r.  Kellohar,  18  M.366;  Jones  r.  W^lwood. 
71  id.  2na ;  Uiscock  v.  Harris,  74  id.  108. 

§  2372.  Award }  to  be  authenticated,  etc — ^To  enti- 
tle the  award  to  be  enforced,  as  prescribed  in  this  title, 
it  must  be  in  writing ;  and,  within  the  time  limited  in 
the  submission,  if  any,  subscribed  by  the  arbitrators 
malting  it :  acknowledged  or  proved,  and  certified,  in 
like  manner  as  a  deed  to  be  recorded  ;  and  either  filed 
in  the  office  of  the  clerk  of  the  court,  in  which,  by  the 
submission,  jud^rment  is  authorized  to  be  entered  upon 
the  award,  or  delivered  to  one  of  the  parties,  or  bis  at- 
torney. 

Id.,  {8,  and  part  of  {9.  Owen  v.  Boermon,  2S  Barb.  1^ :  Stanton  v. 
Henry,  11  Johns.  133;  Ocean  House  CorporaUon  r.  Chlppu,5  Iiiui.4t9L 

§  2373.  Motion  to  confixm  award.~At  any  time 
within  one  year  after  the  award  is  made  as  prescribed 
in  the  last  section,  any  party  to  the  submission  may  ap- 
ply to  the  court,  specified  in  the  submission,  for  an 
order  confirming  the  award  ;  and  thereupon  the  coort 
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mast  grant  each  an  order,  unless  tlie  award  is  vacated^ 
modified  or  corrected,  as  prescribed  in  the  next  two 
sections.  Notice  of  the  motion  must  be  served,  upon 
the  adverse  party  to  the  submission,  or  his  attorney,  as 
prescribed  by  law  for  service  of  notice  of  a  motion  upon 
an  attorney  in  an  action  in  the  same  court.  In  the  su- 
preme  court,  the  motion  must  be  made  within  the 
jadicial  district,  embracing  the  county  where  the  judg- 
ment is  to  be  entered. 

Id. ,  remnlnder  oft  9.  Anonymous,  6  Wend.  520;  seo  Blssoll  r.  Morgan, 
96  Barb.  369. 

§  2374.  Id. ;  to  vacate  award.— In  either  of  the  fol. 
lowing  cases,  the  court,  specified  in  the  submission, 
must  make  an  order  vacating  the  award,  upon  the  appli- 
cation of  either  party  to  the  submission  : 

1.  Where  the  award  was  procured  by  corruption, 
fraud,  or  other  undue  means. 

2.  Where  there  was  evident  partiality  or  corruption 
in  the  arbitrators,  or  either  of  them. 

3.  Where  the  arbitrators  were  guilty  of  misconduct, 
in  refusing  to  postpone  the  hearing,  upon  sufficient  cause 
ebown,  or  in  refusing  to  hear  evidence,  pertinent  and 
material  to  the  controversy  ;  or  of  any  other  misbe- 
havior, by  which  the  rights  of  any  party  have  been  prf 
judiced. 

4.  Where  the  arbitrators  exceeded  their  powers,  or  so 
imperfectly  executed  them,  that  a  mutual^  final,  and 
definite  award,  upon  the  sul)ject-matter  submitted,  was 
not  made. 

Where  an  award  is  vacated,  and  the  time,  within 
which  the  submission  requires  the  award  to  bo  made, 
has  not  expired,  the  court  may,  in  its  discretion,  direct 
a  rehearing  by  the  arbitrators. 

Id.,  I  r.  ::r.i  y.iTt  of  3  13.  TTilllama  r.  Goodrich,  4  Den.  IM;  Bergh  r. 
Pfelffer,  1-ilur.  liu;  Perkins  r.  CUm,  60N.  Y.  •2:Z'<:  8.  <3.,53  Barb.  342; 
Ketchum  v.  WooUruIT,  24  i«l.  ;  \:  :  TurnbuU  v.  Martin,  2  Duly,  42S ;  a.  c, 
37  How.  Fr.  2ft;  Leach  r.  W* .  ks,  2  Abb.  Pr.  N.  9.  2«);  Cranston  v. 
Kenny*H  Kx'rs.  9  .7ohna,  212;  Mriiinney  v.  Ncwcouib,  5  Cow.  425;  Em- 
mett  V.  Huvt,  17  Wend.  4H>;  Fu  likar  r.  Guardian  Mut.  L.  Ins.  Co.,  45 
How.  pr.  it,2;  Smith  t\  Cutler.  l(»  Wend.  669;  Van  Cortlandt  v.  Under- 
bill, 17  .(nlni*,  4a'i ;  ShephenI  r.  Merrill,  2  Johns.  Ch.  276;  Todd  v.  Bar- 
low, M.r)'>i;  Tappan  t',  Hr'arii  1  Paige, 29.3;  Morris  Run  Coal  Co.  ». 
Salt  Company  of  Onondnmi,  .'.k  S  Y.667;  De  Castro  r.  Brett,  fifi  How.  Pr, 
484 1  Smith  r.CooU'\ .  5  I)  lIv  .  !((!  ;  Ilalstead  r.  Seaman,  52  How.  Pr.  415; 
Joneau.  WtiR-ooi  Jralth  p.  Sweeny,  35  Id.2yi. 

§  2376.  Id. ;  to  modify  or  correct  award. — In  either 
of  the  following  cases,  the  court,  specified  in  tlie  sub- 
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mission,  must  make  an  order  modifying  or  oorrecting 
tbe  award,  upon  the  application  of  either  party  to  tbo 
submission ; 

1.  Where  there  was  an  evident  miscalcalation  of 
figures,  or  an  evident  mistake  in  the  description  of  any 
pennon,  thing,  or  property,  referred  to  in  the  award. 

2.  Where  the  arbitrators  have  awarded  upon  a  mat- 
ter  not  submitted  to  tbem,  not  affectinf  the  merits  of 
the  decision  upon  the  matters  submiiied. 

3.  Where  the  award  is  imperfect  in  a  matter  of  form» 
not  affecting  the  merits  of  the  controversy,  and,  if  it 
had  been  a  referee's  report,  ttie  defect  could  have  been 
amended  or  disregarded  by  the  court. 

Tlie  order  may  modify  and  correct  the  award,  bo  aa  to 
affect  the  intent  thereof,  and  promote  j  ustice  between 
the  parties. 

Id..  H 11  and  13.  Shephenl  v.  MerrilU  2  Johns.  Ob.  276 ;  Todd  v.  Bcr- 
low,  id.  Ml ;  Campl)ell  r.  Western,  3  Paitre,  12t ;  also,  caacs  cited  ander 
last  section:  Dibble  t.  Camp,  6rt  Barb.  1W;  Smith  i».  Cutler,  10  Wend. 
C90;  BouctE  v.  Wllber,  4  Johns.  Ch.  40&. 

§  2376.  Motions )  when  to  be  made. — N'otic({  of  a 
motion  to  vacate,  modify  or  correct  an  award,  must  be 
served  upon  the  adverse  party  to  the  sabmisFion,  or  his 
attorney,  within  three  months  after  the  award  is  filed 
or  delivered,  aa  prescril)ed  by  law  for  service  of  notice 
of  a  motion  upon  an  attorney  in  an  action.  For  the 
purpoHes  of  the  motion,  any  judge,  who  might  malve  an 
order  to  stay  tlie  proceedings,  in  an  action  brought  !tt 
the  same  court,  may  make  an  order,  to  be  served  with 
the  notice  of  motion,  staying  the  proceedings  of  the  ad- 
verse party  to  enforce  tlie  award. 

I'l.,  \  12.  Smith  r.  rwtler.  10  Wend,  flon ;  1  Burr.  Pr.  3TO,  352 :  Mor»  r. 
Osborn,  ii4  Barb.  543 ;  Matter  of  WilUani8.  4  Den.  194 ;  Miiyor  of  N.  V.  v. 


Duller.  1  Barb.  :125;  Fr^Mich  r.  New,  20  i<l.  481 ;  ()amplK'll  r.  We«Tem.» 
Paig*'.  124;  Farrinjfton  r.  Haniblln,  12  Wend.  212;  imgin«  r.  Smith,  aS 
Barb.  4(W;  Cole  r.  Blunt.  2  Bosw.  IIA,  124;    Anonj'tnouR,  »  Wend,  ve; 


Anonymouh,6  Id.  W);  Smith  r.  Cutler,  lo  Wend.  iiW:  Jk'rgh  r.  Pfelffcr. 
Hill  k  I>cn.  110;  s.  c.  2  N.  V.  Leg.  Obs.  3K7 ;  Baniakte  v,  WhUoey.  2t  N. 
T.  14K;  8.  C,  24  Barb.  632. 

§  2377.  Costs  on  Tacatlng  award. — Where  the  court 
vacates  nn  award,  costi«,  not  exceeding  twenty-five  dol- 
lars and  disbursements,  may  be  awarded  to  tlie  prevail- 
ing party ;  and  the  payment  thereof  may  be  enforced, 
in  lil^e  manner  as  the  payment  of  costs  upon  a  motkui 
in  an  action. 

Id.,  I  19,  amended. 
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g  2378.  Judgment  on  award  |  when  and  how  en- 
tered. Ooets^ — Upon  the  g^ranting  of  an  order  confirm^ 
ing,  modifying,  or  correcting  an  award,  Judgment  may- 
be entered  in  conformity  therewith,  as  npon  a  referee's 
Teport  in  an  action,  except  as  is  otherwise  prescribed  in 
this  title.  Coats  of  tlie  application,  and  of  the  proceed- 
ings sabsequent  thereto  not  exceeding  twenty -five  dol- 
lars and  disbursements,  may  be  awaraed  by  the  court, 
in  its  discretion.  If  awarded,  the  amount  thereof  must 
be  included  in  the  judgment. 


bert,  4  Den.  347 :  Blooraer  v.  Sherman,  3  Paige,  579;  Bank  of  Monroe  v. 
Widncr.  11  td.  S29 :  Merritt  r.  Thonipson,  27  K.  T.  S5 ;  Jones  v.  Cnyler. 
10  Barb.  576;  Qreenv.  Patchin,  13  Wend.  »3;  Bilmserv.  Bedfield,  19  id. 
21:  Dledrick  v.  Rlcbley.  Id.  108;  Manning  v.  Pratt,  18  Abb.  344;  Ocean 
House  Corporation  v.  Chlppn,  5  Hun.  419;  Matter  of  SupervliiorB  of 
Onondaga  V.  Brlggs,  3  Den.  173:  Amsterdam  v.Vanderveer.  4  Denio,  249; 
Clark  V.  Dewey,  ftjohns.  251 ;  Waterman  v.  Van  Benschoteu,  13  id.  425 ; 
Wlckham  v.  Seely.  18  Wend.  649. 

6  2379.  Jndgment-roU. — Immediately  after  entering 
Jaagment,  the  clerk  must  attach  together  and  file  the 
following  papers,  which  constitute  the  judgment- roll  : 

1.  The  submission;  the  selectiou  or  appointment,  if 
any,  of  an  additional  arbitrator,  or  umpire  ;  and  each 
written  extension  of  the  time,  if  any,  within  which  to 
make  the  award. 

2.  The  award. 

8.  Each  notice,  affidavit,  or  other  paper,  used  npon  an 
application  to  confirm,  modify,  or  correct  the  award,  and 
a  copy  of  each  order  of  the  court,  upon  such  an  appli- 
cation. 

4.  A  copy  of  the  Judgment. 

The  juogment  may  be  docketed,  as  if  it  was  rendered 

in  an  action. 

Id.,  9  15.  and  part  oft  lA,  amended.  People  r.  Startevantj^  Duer^eift ; 
«.  c,  12  N.  T.  Leg.  Obs.  86;  9  How.  304;  Ketcharo  r.  WoodnifT,  24 
Btfb.  147. 

6  2380.  Bflisct   of  judgment;    how  enforced. — The 

jndg^ent  so  entered  has  the  same  force  and  effect,  in 
all  respects,  as,  and  is  subject  to  all  the  provisions  of 
law  relating  to,  a  judgment  in  an  action  ;  and  it  luay  be 
enforced,  as  if  it  had  been  rendered  in  an  action  in  the 
court  in  which  it  is  entered. 
Id.,  part  of  1 18 :  1 1270,  ante ;  also,  H  1240  and  1241. 

g  2381.  AppeaL— An  appeal  may  be  taken  from  an 
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order  vacating  an  award,  or  from  a  jndgment  entered 

upon  an  award,  as  from  an  order  or  judgment  in  an 

action.     Tlie  prooeedings  upon  ouch  an  appeal,  includr 

ing  the  judgment  thereupon,  and  the  enforcement  of 

the  judgment,  are  governed  by  the  provisions  of  chapter 

twelfth  of  this  act,  as  far  as  thej  are  applicable. 

Id.,  H 16, 17, 20  and  21.  amended.  Dibble  e.  Camp,  10  Abb.  N.  8.  92; 
8.  c.  m  Barb.  IM;  Turnbull  v.  Martin.  2  Daly,  428;  s.  c.  37  How.  21>; 
Ketcham  «.  WoodrufT,  24  Barb.  147;  Hollenback  v.  FlemmlDK,6  mil, 
303;  Wilson  V.  WilUama,  66  Barb.  209. 

g  2382.  Effect  of  party's  death,  lunacy,  etc;  pro- 
ceedings thereupon. — The  death  of  a  party  to  a  submis* 
aion,  made  either  as  prescribed  in  this  title  or  otlierwise, 
or  the  appointment  of  a  committee  of  the  person  or 
property  of  such  a  party,  as  prescribed  in  title  sixth  of 
this  chapter,  operates  as  a  revocation  of  the  submission, 
if  it  occurs  before  the  award  is  filed  or  delivered ;  but 
not  afterwards.  Where  a  party  dies  afterwards,  if  the 
submission  contains  a  stipul:.tion,  authorizing  the  entry 
of  a  judgment  upon  the  award,  the  award  may  be  con- 
firmed,  vacated,  modified,  or  corrected,  upon  the  appli- 
cation  of,  or  upon  notice  to,  his  executor  or  adminiatra- 
tor,  or  a  temporary  administrator  of  his  estate ;  or, 
where  it  relates  to  real  property,  his  heir  or  devisee, 
who  has  succeeded  to  his  interest  in  the  real  pro)>erty. 
Where  a  committee  of  tlie  property,  or  of  the  person, 
of  a  party,  is  appointed,  after  the  award  is  filed  or  de- 
livered, the  award  may  be  confirmed,  vacated,  modi- 
fied, or  corrected,  upon  the  application  of,  or  notice 
to,  a  committee  of  the  property ;  but  not  otherwise.  In 
a  case  specified  in  this  section,  a  judge  of  the  court 
may  make  an  order,  extending  the  time  within  which 
notice  of  a  motion  to  vacate,  modify,  or  correct  the 
award,  must  bo  served.  Upon  confirming  an  award, 
where  a  party  has  died  since  it  was  filed  or  delivered, 
the  court  must  enter  j  udgment  in  the  name  of  the  orig- 
inal party;  and  the  proceedings  thereupon  are  the  same, 
as  where  a  party  dies  after  a  verdict. 

New.  Power  v.  Power,  7  Watts,  305 ;  Jn  other  sUtos,  Dexter  t»,  Tounc. 
40  N.  H.  130;  Sutton  tj.  Tyrrell,  10  Vt.  91. 

§2383.  Revocation  of  submiasion.  —  A  submission 
to  arbitration,  made  either  as  prescribed  in  this  title  or 
otherwise,  cannot  be  revoked  by  either  party,  after  the 
allegations  and  proofs  of  the  parties  have  been  closed. 
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and  the  matter  finally  submitted  to  the  arbitrators  for 
their  decision.  A  revocation,  when  allovred,  must  be 
majde  by  an  instroment  in  writing,  signed  by  the  revok- 
ing party,  or  his  authorized  agent  and  delivered  to  the 
arbitrators,  or  one  of  them  ;  and  it  is  not  necessary  in 
any  case,  that  the  instrument  of  revocation  should  be 
under  seal.  Any  party  to  a  submission  may  thus  re- 
voke it  ;  whether  he  is  a  sole  party  to  the  controversy, 
or  one  of  two  or  more  parties  on  the  same  side. 

Id . ,  p«rt  of  }  23.  Bank  of  Monroe  r.  Wldner,  1 1  Paige,  .'i29 ;  Bloomer  v. 
Sherman,  Sid.  675;  8.  c,  2  Edw.  Ch.  452:  Heath  v.  President  of  Gold 
Exchange.  7  Abb.  N.  S.  271 ;  s.  c,  3S  How.  168;  see  Austin  v.  Searing, 
16  N.  Y.  112;  Allen  v.  Watson,  16  Johns.  205;  see  Van  Antwerp  v.  Stew- 
art, 8  Id.  125;  Robertjion  v.  McNeil,  12  Wend.  57«;  Frets  v.  Frets,  1 
Cow.  ai5;  Howard  v.  Coopor,  1  Hill,  44;  French  r.  New,  20  Barb.  4^1; 
tee  }  23G8,  ante,  and  coses  cited. 

§  2384.  liiability  of  party  who  revokes.—  Where  a 
party  expressly  revokes  a  submission,  made  either  as 
prescribed  in  this  title  or  otherwise,  any  other  party  to 
the  submission  may  maintain  an  action  against  him, 
and  also  against  his  sureties,  if  any,  upon  the  submis- 
sion, or  any  instrument  collateral  thereto,  in  which  ac- 
tion the  plaintifl^  may  recover  all  the  costs  and  other 
expenses,  and  all  the  damages,  which  he  has  incurred 
in  preparing  for  the  arbitration,  and  in  conducting  the 
proceedings  to  the  time  of  the  revocation.  Either  of 
the  arbitrators  may  recover,  in  an  action  against  the  re- 
voking party,  his  reasonable  fees  and  expenses. 

Id.,  part  of  H  23 and  24,  R.  8.  Curtis  v.  Barnes,  90  Barb.  225 ;  Frets  v. 
Vreta,!  Cow.  335;  Smith  v.  Compton,  20  Barb.  262. 

§  2385.  Iiimitation  of  recovery  against  him. —  A 
8um,  penalty,  forfeiture,  or  damages,  shall  not  be  re- 
covered for  a  revocation  of  a  submission  1o  arbitration, 
made  either  as  prescribed  in  this  title  or  otherwise,  ex- 
cept as  prescribed  in  the  last  section  ;  notwithstanding 
any    stipulated    damages,  penalty,  or    forfeiture,    ex- 

Sressed  in  the  submission,  or  in  any  instrument  col- 
Lteral  thereto. 

Id.,}  25. 

§2386.  Application  of  this  title.— This  title  does 
not  affect  any  right  of  action  in  affirmance,  disaffirm- 
ance, or  for  the  modification  of  a  submission,  made 
either  as  prescribed  in  this  title  or  otherwise,  or  upon 
an  instrument  collateral  thereto,  or  upon  an  award  made 
or  purporting  to  be  made   in  pursuance  tliereof.     And» 
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except  aa  otberwiae  expressly  prescribed  tlierein,  this 
title  does  not  affect  a  submission,  made  otlierwise  than 
as  prescribed  therein,  or  any  proceedings  taken  pur- 
Buaut  to  such  a  sabmission,  or  any  instmment  collateral 

thereto. 

Part  of } 22«  amwded.  Bnrnslde  v.  Whltaer,  84  Barb.  AS ;  s.  c.  21  N. 
Y.  148. 


TITLE  IX. 
Proceedings  toforeoloM  a  mortgage  by  advertisement, 

Sta  23SiT.  When  mortffage  may  be  forecloied. 

2388.  Notice  of  sue ;  how  given. 

2389.  Id.;  how  served. 

2390.  Doty  of  county  cleric. 

2391 .  Oontenti)  of  notice  of  Mie. 
2302.  Sale ;  how  postponed. 

2393.  Id.:  now  conducted. 

2394.  MortcaKoe,  etc«  may  pmrchase. 

2395.  Efleciof  sale. 

23P6.  Aflfldavit  of  sale,  and  of  posting,  serving,  etc.,  notices. 
2397.  When  one  afBdavit  sufllceA ;  printed  noUce  to  be  annexed." 
23fM.  Affidavits  may  be  filed  and  recorded. 
ffW.  Note  upon  record  of  mortgage. 

2400.  Deed  not  necessary. 
2101.  Costs  allowed. 

2402.  Kxpenscs  allowed. 

2403.  Taxation  thereof. 

2401.  Surplus  money  to  be  paid  Into  sapreme  court* 

2405.  Cliiimant  of  surplus  money  to  file  petition. 

2406.  Application  for  surplus  money. 

2407.  Onler  for  distribution. 

2408w  Limitation  of  last  four  sections. 

2409.  Application  of  this  title  to  mortgages  to  the  State. 

§  2387.  When  mortgage    may  be    foredosed. — ▲ 

mortgage  upon  real  property,  situated  within  the  State, 
containing  therein  a  power  to  the  mortgagee,  or  any 
other  person,  to  sell  the  mortgaged  property,  upon  da- 
fault  being  made  in  a  condition  of  tlie  mortgage,  may 
be  foreclosed,  in  the  manner  prescribed  in  this  title, 
where  the  following  requisites  concur : 

1.  Default  has  been  made  in  a  condition  of  the  mort. 
gaee,  whereby  the  power  to  sell  has  become  operative. 

2.  An  action  has  not  been  brought  to  recover  the 
debt  secured  by  the  mortgage,  or  any  part  thereof  ;  or, 
if  such  an  action  has  been  brought,  it  has  been  discon- 
tinued, or  final  judgment  has  been  rendered  therein 
against  the  plaintiff,  or  an  execution,  issued  upon  a 
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Judgment  rendered  therein  in  favor  of  the  plaintiff  lias 
been  returned  wholly  or  partly  nnBatisfied. 

3.  The  mortgrage  has  been  recorded  in  the  proper  book 
lor  recording  mortgages^  in  the  county  wherein  the 
property  is  situated. 

2  U.S.  545,  M  I  and  2  (2  Edm.  504).  Elliott  v.  Wood,  46  N.  T.  71 ;  Cern 
tral  Gold  M.  Co.  «.  Platt,3  Daly,2ft3:  Burnett  v.  Dennlston,  5  Johns. Ch. 
35- Ferguson  v.  Kimball  3  Barb.  Ch.  616:  Jackson  ex  cU-ni.  Lockwooil 
V.  Turner,  7  Wend .  4.'W ;  Cox  v.  Wheeler,  7  Paige,  260 ;  Cameron  r .  Irwin, 
ft  Hill, 272 ;  Warner  r.Blakeman,  36  Barb.  501 ;  8.c.,  4  Keyea.  487  ;  Cohoes 
Co.  r.  Ooss.  13  Barb.  137:  Carpenter  v.  Blackhawk  Gold  MiniiiK  Co.,  65 
N.  Y.  43;  Central  Gold  Mining  Co.  v.  Piatt,  3  Daly,  263;  Mowry  v.  enn- 
bom,  68  N.  Y.  153,156;  Grovenorv.  Day,  Clarke,  lOV;  Wells  v.  Welb, 
47  Barb. 416 ;  Slee  v.  Manhattan  Co.,  1  Paige,  4d;  DemareAt  r.  Wynkoop, 
«  Johns.  Ch.  129. 

§  2388.  Notice  of  sale  ]  how  given. — ^The  person  en- 
titled to  execute  the  power  of  sale,  must  give  notice,  in 
the  following  manner,  that  the  mortgage  will  be  fore- 
closed,  by  a  sale  of  the  mortgaged  property,  or  a  part 
thereof,  at  a  time  and  place  specified  in  the  notice  : 

1.  A  copy  of  the  notice  must  be  published,  at  least 
once  in  each  of  the  twelve  weeks,  immediately  preced- 
ing the  day  of  sale,  in  a  newspaper  published  in  the 
county  wherein  the  property  to  be  sold,  or  a  part  thereof, 
is  situated. 

2.  A  copy  of  the  notice  must  be  fastened  up,  at  least 
«ighty.four  days  before  the  day  of  sale,  in  a  couspicuous 
place,  at  or  near  the  entrance  of  the  building,  where  the 
county  court  of  each  county,  wherein  the  property  to  be 
sold  is  situated,  is  directed  to  be  held  ;  or,  if  there  are 
two  or  more  such  buildings  in  the  same  county,  then  in 
a  like  place,  at  or  near  the  entrance  of  the  building 
nearest  to  the  property ;  or,  in  the  city  and  county  of 
New-York,  in  a  like  place,  at  or  near  the  entrance  of 
the  building,  where  the  court  of  common  pleas  for  that 
city  and  county  is  directed  by  law  to  be  held. 

8.  A  copy  of  the  notice  must  be  delivered,  at  least 
efghty-four  days  before  the  day  of  sale,  to  the  clerk  of 
«ach  county,  wherein  the  mortgaged  property,  or  any 
part  thereof,  is  situated. 

4.  A  copy  of  the  notice  must  be  served,  as  prescribed 
in  the  next  section,  upon  the  mortgagor,  or,  if  he  is  dead, 
upon  his  executor  or  administrator.  A  copy  of  the  no- 
tice may  also  be  served,  in  like  manner,  upon  a  subse- 
quent grantee  or  mortgagee  of  the  property,  whose  con- 
veyance was  recorded,  in  the  proper  office  for  recording 
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it  in  the  couutj,  at  the  time  of  the  first  publication  of 
the  notice  of  sale ;  upon  the  wife  or  widow  of  the  mort- 
gagor, and  the  wife  or  widow  of  each  eubeeqaent 
grantee,  whose  conveyance  was  so  recorded,  then  having 
an  inchoate  or  vested  riglit  of  dower,  or  an  estate  in 
dower,  subordinate  to  the  lien  of  the  mortgage ;  or  upon 
any  person,  then  having  a  lien  upon  the  property,  sub- 
sequent to  the  mortgage,  by  virtue  of  a  judgment  or 
decree,  duly  docketed  in  the  county  clerk's  office  and 
constituting  a  specific  or  general  lien  upon  the  property. 
The  notice,  specified  in  this  section,  must  be  subscribed 
by  the  person  entitled  to  execute  tlie  power  of  sale, 
unless  his  name  distinctly  appears  in  tlie  body  of  the 
notice,  in  which  case,  it  may  be  subscribed  by  his  at- 
torney or  agent. 

Id. ,  J  3,  amended :  L.  Ift42,  ch.  277, 8  5 ;  L.  1R44,  ch.  Md.  {  1,  and  L.l«7, 
ch.  308,  {  1  (4  Edm.  534,  667).  Cohoes  Co.  v.Oosc,  1.)  Barb.  137 ;  Wiraloir 
V.  McCall,32  id.  241 ;  Wells  v.  Wella,  47  id.  416;  Mills  e.  Van  Voorhies,a» 
K.  Y.  412;  Bruckettv.  Raum,  50  id.  8-12;  Merchanta'Bank  v.  ThomfOB, 
6ft Id.  7 ;  see  2  2395,  8Ubd.  5,  post:  People  r.  Presoott,  4  Han.  419;  Van 
81.vke  «.  Sheldon,  9  Barb.  278;  King  v.  DunU,ll  id.  191:  Rathbonev. 
Clark,  9  Abb.  Pr.  66,  note:  Mowry  iv  Sanborn,  65  N.Y.  »l ;  s.c,  6Sld, 
153;  Candee  v.  Burke,  1  Hun,  546;  Hickles  v.  DiUaye,  15ld.296:  Coir  v. 
Momtt,  2ri  Barb.  18;  Anderson  v.  Austin,  34  id.  319;  Decker  v.  Brfc«.I9 
Hun,  152:  Miller  v.  Lindsay.  19  id.  207;  Ilubbell  «.  81p1ey,  5  Lan».  M ;  9. 
c,  50  N.  Y.  468;  Wilson  v.  Troup,  2  Cow.  195.  231 ;  '^estsate*.  Uandlin, 
7  How.  372 :  Hornby  v.  Cramer,  12  Id.  490;  Judd  ».  O'Briea.  21  N.  Y.l«; 
see  Leet  v  McMaster,  51  Barb.  237 ;  sec  wheeler  r.  Scully,  50  N.  Y.  6«7; 
George  v.  Arthur,  2  Hun,  406 ;  OrofT  v.  Morehouse,  51  N.  Y.SOS  n  ;  Decker 
V.  Bolce,  19  Hun,  152;  Anderson  v.  Austin,  34  Barb.  319;  Low  v.  Purdy, 
2  Laus.  422;  Nortbrup  v.  Wheeler,  43  How.  122. 

§  2389.  Id.  f  how  served. — Service  of  notice  of  the 
sale,  as  prescribed  in  subdivision  fourth  of  the  last  sec- 
tion, must  be  made  as  follows : 

1.  Upon  the  mortgagor,  his  wife,  widow,  executor,  or 
administrator,  or  a  subsequent  grantee  of  the  property, 
whoae  conveyance  is  upon  record,  or  his  wife  or  widow  ; 
by  delivering  a  copy  of  the  notice,  as  prescribed  in  arti- 
cle first  of  title  first  of  chapter  fifth  of  this  act,  for  de< 
livery  of  a  copy  of  a  summons,  in  order  to  make  personal 
service  thereof  upon  the  person  to  be  served  ;  or  by 
leaving  such  a  copy,  addressed  to  the  person  to  Im 
served,  at  his  dwelling-house,  with  a  person  of  suitable 
age  and  discretion  at  least  fourteen  days  before  the  day 
of  sale. 

2.  Upon  any  other  person,  either  in  the  same  method, 
or  by  depositing  a  copy  of  tlie  notice  in  the  post-office, 
properly  inclosed  in  a  postpaid  wrapper,  directed  to  the 
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peraon  to  be  served,  at  his  place  of  residence,  at  least 
twenty-eight  day  a  before  the  day  of  sale. 

Id..{  3.  amended;  L.  1944.  Winslow  v.  McCall,  32  Barb.  241;  Wet- 
more  V,  Robertu,  10  How.  61;  Boot  v.  Wheeler,  12  Abb.  'i»l ;  Northnipv. 
Wheeler,  43  How.  122 ;  Hornby  v.  Cramer,  12  id.  49(i :  Bunce  v.  Ree«f,  W 
Barb.  3«7;  Kathbone  v.  Clark.  9  Abb.  66;  Georxe  v.  Arthur,  2  Hun,  406; 
Robinson  r.Byan,  25  N.  Y.  420 ;  Dwtght  r.  Phillips,  46  Barb.  116;  Hornbr 
V.  Cramer.  12  How.  490;  Bunce  v.  Reed,  16  Barb.  347  ;  Stanton  r.  Kline, 
11N.Y.196. 

§  2390.  Doty  of  county  clerk. — A  county  clerk,  to 
whom  a  copy  of  a  notice  of  sale  is  delivered,  an  pre- 
scribed in  subdivision  third  of  the  last  section  but  one, 
must  forthwith  affix  it  in  a  book,  kept  in  his  office  for 
that  purpose  ;  must  make  and  subscribe  a  minute,  at 
the  lK>ttom  of  the  coj)y,  of  the  time  when  he  received 
and  affixed  it ;  and  must  index  the  notice  to  the  name 
of  the  mortgagor. 

Id.,  8  3  in  part,  aa  amended  by  L.  1S57,  ch.  308,  {  I. 

Jj  2391.  Oontents  of  notice  of  sale. — The  notice  of 
e  must  specify : 

1.  The  names  of  the  mortgagor,  of  the  mortgagee  and 
of  each  assignee  of  the  mortgage. 

2.  The  date  of  the  mortgage,  and  the  time  when,  and 
the  place  when),  it  is  record^. 

3.  The  sum  claimed  to  be  due  upon  the  mortgage,  at 
the  time  of  the  first  publication  of  the  notice ;  and,  if 
any  sum  secured  by  the  mortgage  is  not  then  due,  the 
amount  to  become  due  thereupon. 

4.  A  description  of  the  mortgaged  property,  conform. 

ing  substantially  to  that  contained  in  the  mortgage. 

lu.,  H-  Hornby  r.  Cramer,  12  How.  4<W;  Judd  r.  O'Brien,  21  N.  T. 
IM;  Leet  v.McMaster,51  Barb.  2.Vi,237;  Burnett  r.Drnniiiton,5  Johns.  Ch. 
»\  Uubbell  V.  Sibley,  5  Lanii.  51 ;  s.  c,  M  N.  Y.  46d:  Rathbone  v.Clark, 
»  Abb.  68,  note;  Mowry  r.  Sanborn.  68  N.  Y.  153;  People  v.  Prcscott,  3 
Han,  419:  Bunce  v.  Iteed,  16  Barb.  347;  Jcncka  v.  Alexander,  11  Pal«e, 
«aft:  Oandee  «.  Burke,  I  Uun,  M6. 

g  2392.  Sale}  how  postponed.— The  sale  may  be 
postponed,  from  time  to  time.  In  that  case,  a  notice  of 
the  postponement  must  be  published,  as  soon  as  prac- 
ticable thereafter,  in  the  newspaper  in  which  the  orig- 
inal  notice  was  published ;  and  the  publication  of  the 
original  notice,  and  of  each  notice  of  postponement, 
must  be  continued,  at  least  once  in  each  week,  until  the 
time  to  which  the  sale  is  finally  postponed. 

Id. ,  1 6.  Westgate  r.  Handlin,  7  How.  372 ;  MlUer  v.  Hull,  4  Den.  IM; 
JackM>n«.  Clark,  7  Johns.  217,  226;  Steamav.  WeUh,  7  Hun,  C7«. 
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I  2393.  Id.;  how  condnotecL— The  nle  must  be  at 
ublic  auction,  in  the  day-time,  on  a  da/  other  than 
unday  or  a  public  holiday,  in  the  county  in  which,  the 
mortgai^ed  property,  or  a  part  thereof,  is  situated  ;  ex- 
cept that,  where  the  mortgage  is  to  the  people  of  the 
State,  the  sale  may  be  made  at  the  Capitol.  If  the 
property  consists  of  two  or  more  distinct  farms,  traet«, 
or  lots,  they  must  be  sold  separately ;  and  as  many  only 
of  the  distinct  farms,  tracts,  or  lots,  shall  be  aold,  an  it 
is  necessary  to  sell,  in  order  to  satisfy  the  amount  dne 
at  the  time  of  the  sale,  and  the  costs  and  expensee  al- 
lowed  by  law.  But  where  two  or  more  building^  are 
eltuated'upon  the  same  city  lot,  and  access  to  one  1b  ob- 
tained through  the  other,  they  must  be  sold  together. 

Id.,  {6«  amended.  Annulling  Sajrles  v.  Smith,  U  Wend.  57.  and  see 
Westgate  v.  Handlin,  7  How.  Pr.  S72;  see  1 1678.  ante ;  Wells  v.  Wells, 47 
Barb.  416 ;  Ellsworth  v.  Lockwood,  42  N.T.  89;  Lamerson  r.  Marvin,  S 
Barb.  9;  Hubbellv.  Sibley,  5  Lans.  51;  8.  o.,  SON.Y.  46S. 

§  2394.  Mortgagee,  eto.,  may  pnrchaae. —  The  mort- 
gacree,  or  his  assignee,  or  the  legal  representative  of 
either, may,  fairly  and  in  good  faith,  purchase  the  mori- 
gOLged  property,  or  any  part  thereof,  at  the  sale. 

Id.,  J  7.  Mowry  v.  Sanborn,  68  N.  T.  160:  Valentine  v.  Beklen,  30 
Hun,  637;  HolUnKSWorth  «.  Spalding;  54  N.  Y.  6%;  Hubbellv.  Slbtej,  s 
Lans.  51;  8.  0.,  flO  N.  T.  468 ;  Cox  «.  Wheeler,  7  Paige,  248. 

§  2395.  Bffectofsale. — A  sale,  made  and  conducted 
as  prescribed  in  this  title,  to  a  purchaser  in  good  faith,  is 
equivalent  to  a  sale,  pursuant  to  i  udgment  iu  an  action  to 
foreclose  the  mortgage,  so  far  only  as  to  be  an  entire  bar 
of  all  claim  or  equity  of  redemption,  upon,  or  with  re> 
epect  to,  the  property  sold,  of  each  of  the  following  per- 
sons: 

1.  The  mortgagor,  his  heir,  devisee,  executor  or  ad- 
ministrator. 

2.  Each  person,  claiming  under  any  of  them,  by  vir- 
tue of  a  title  or  of  a  lien  by  judgment  or  decree,  subse- 
quent to  the  mortgage,  upon  whom  the  notice  of  sale 
was  served,  as  prescribed  in  this  title. 

3.  Each  person  so  claiming,  whose  assignment,  mort- 
age, or  other  conveyance  was  not  duly  recorded  in  the 
proper  book  for  recording  the  same  in  the  county,  or 
whose  judgment  or  decree  was  not  duly  docketed  in  the 
county  clerk's  office,  at  the  time  of  the  first  publication 
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of  the  notice  of  sale ;  and  the  execator,  administrator, 
or  assignee  of  such  a  person. 

4.  Every  other  person,  claiming  ander  a  statutory 
lien  or  incumbrance,  created  subsequent  to  the  mort- 
gage, attaching  to  the  title  or  interest  of  any  person, 
designated  in  either  of  the  foregoing  subdivisions  of 
this  section. 

5.  The  wife  or  widow  of  the  mortgagor,  or  of  a  sub- 

BCKjuent  grantee,  upon  whom  notice  of    the   sale  was 

served  as  prescribed  in  this  title,  where  the  lien  of  tlie 

mortgage  was  superior  to  her  contingent  or  vested  right 

of  dower,  or  her  estate  in  dower. 

Id.,  |g,  nmended ;  L.  1842.  ch.  277,  and  L.  1844,  ch.  346, 1 4  (4  £dm.^i35, 
668).  Brackett  v.  Baam,  50  N.T.  8;  l^wls  v.  Smith,  9  fd.  502;  s.  c.  11 
Barb.  Id2;  9M.Y.  Leg.  Obs.  292 ;  Walsh  v.  Rutgers  Hre  Iiia.Go..l3  Abb. 
33:  Holdenv.  Sackett.  12  id.  473:  Laverty  v.  Moore,  32  Barb.  347  :  b.  c, 
33  N.  Y.  6M:  Astor  v.  Turner,  11  PaiR<^.  436 ;  Vroom  v.  Ditmas,  4  Id.  526 ; 
Bis«<fU  V.  Kellogg,  60  Barb.  617;  Hyland  v.  Saflbrd,  10  id.  5f»;  8ou1e  v. 
Ludlow,  3  Hun,fl03;  Hornby  v.  Cramer.  12  How. 490;^  Dwixht  v. Phillips, 
48  Barb.  116;  Klock  v.  Cronthlte,  1  Hill,  107 ;  Hnbbell  v.  Sibley,  5  Lans. 
51 :  M  N.Y.  468;  Candee  v.  Burke,  1  Hun,  546;  Burnett  v.  Denniston,  5 
Johns.  Ch.  35;  Jencksv.  Alexander,  U  Paige,  619;  Benedict  v.  Oilman, 
4  Id.  58;  Jackson  V.  Henry,  10  Johns.  185. 

§  2396.  Affidavit  of  sale,  and  of  posting,  serving, 
eto^  notioes. — An  affidavit  of  the  sale,  stating  the  time 
when, and  the  place  where,  the  sale  was  made ;  the  sum 
bid  for  each  distinct  parcel,  separately  sold ;  and  the 
name  of  the  purchaser  of  each  distinct  parcel,  may  be 
made  by  the  person,  who  officiated  as  auctioneer  upon 
the  sale.  An  affidavit  of  the  publication  of  the  notice 
of  sale,  and  of  the  notice  or  notices  of  postponement,  if 
any,  may  be  made  by  the  publisher  or  printer  of  the 
newspaper  in  which  t'hey  were  published,  or  by  his  fore- 
man or  principal  derk.  An  affidavit  of  the  affixing  of  a 
copy  of  the  notice,  at  or  near  the  entrance  of  the  proper 
court-house,  may  be  made  by  the  person  who  so  affixed 
it,  or  by  any  person  who  saw  it  so  affixed,  at  least  eighty- 
four  days  before  the  day  of  sale.  An  affidavit  of  the 
affixing  of  a  copy  of  the  notice  in  the  book,  kept  by  the 
county  clerk,  may  be  made  by  the  county  clerk,  or  by 
any  person  who  saw  it  so  affixed,  at  least  eighty-four 
days  before  the  day  of  sale.  An  affidavit  of  the  service 
of  a  copy  of  the  notice  upon  the  mortgagor,  or  upon 
any  other  person,  upon  whom  the  notice  must  or  may  be 
served^  may  be  made  by  the  person  who  made  the  ser- 
vice.    Where  two  or  more  distinct  parcels  are  sold  to 
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different  purchasers,  separate  af&darits  may  be  made 
with  respect  to  each  parcel,  or  one  set  of  affidsrits  mmj 
be  made  for  all  the  parcels. 

Id.,  1 9,  and  amended,  L.  1844, ch.  346 :  L.  ISST,  cta.986.  coowUdatcd  and 
amended.    Mowrey  «.  Sanborn,  66  N.  Y.  981 ;  8.  o.,  68  Id.  153:  a.  c.  Tt  id. 


634;  Hornby  ».  Cramer,  12  How.  490;  Bnran  t>.  Butta,  27  Barb.  603;  a. 
C,  28  How.  603  n;  Dwteht  v.  Phillipa,  48  Barb.  T"  -— -  -  --  ^  - 
K.  Y.  IftT;  Hubbell  v.  Sibley,  50  id.  468. 


§  2397.  When  one  affidavit  suffices  printed  notice 
to  be  annexed. — The  matters  required  to  be  contained 
in  any  or  all  of  the  affidavits,  specified  in  the  last  eec- 
tion,  may  be  contained  in  one  affidavit,  where  the  same 
person  deposes  with  respect  to  them.  A  printed  copy 
of  the  notice  of  sale  must  be  annexed  to  each  afada^it ; 
and  a  printed  copy  of  each  notice  of  postpoaemeBt 
must  be  annexed  to  the  affidavit  of  publication,  and  to 
the  affidavit  of  sale. 
Id. ,  part  of  8  9 .  amended.    Mowrey  v,  Saobom,  72  N.  Y.  634. 

§  2398.  Affidavito  may  be  filed  and  recorded The 

affidavits,  specified  in  the  last  two  sections,  may  be  filed 
in  the  office  for  reoording  deeds  and  mortgages,  in  the 
county  where  the  sale  took  place.  They  must  be  r«^ 
corded  at  length  by  the  officer  with  whom  they  az<e  filed, 
in  the  proper  book  for  recording  mortgages.  The  orig. 
inal  affidavits,  so  filed,  the  record  thereof,  and  a  certified 
copy  of  the  record,  are  presumptive  evidence  of  the 
matters  of  fact  therein  stated,  with  respect  to  any  prop- 
erty  sold,  which  is  situated  in  that  county.  Where  tlie 
property  sold  is  situated  in  two  or  more  counties,  a  copy 
of  the  affidavits,  certified  by  the  officer  with  whom  tM 
originals  are  filed,  may  be  filed  and  recorded  in  each 
other  county,  wherein  any  of  the  property  is  situated. 
Thereupon  the  copy  and  the  record  thereof  have  the  like 
effect,  with  respect  to  the  property  in  that  county,  as 
if  the  originals  were  duly  filed  and  recorded  therein. 


r.  MerwTn,  12  Ilun,  3.'J2;'  Chalmefg  r.  Wright,  6  Bob.  7X3. 

§  2399.  Note  upon  record  of  mortgage. — A  clerk  or 
a  register,  who  records  any  affidavits,  or  a  certified  copy 
thereof,  filed  with  him,  must  make  a  note,  upon  the 
margin  of  the  record  of  the  mortgage,  in  his  office,  re- 
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f erring  to  tbe  book  and  page,  or  the  oopj  thereof,  where 
the  affidayits  are  recorded. 

Id.,  113. 

§  2400.  Deed  not  necessary.  When  affidavits  not 
necessary }  but  ptirchaser  may  reqtdre  thenu —  The 

Surchaser  of  the  mortgaged  premises,  upon  a  sale  con. 
ncted  as  prescribed  in  mis  title,  obtains  title  thereto, 
against  all  persons  bound  by  the  sale,  without  the  eze. 
cation  of  a  conveyance.  Except  where  he  is  the  person 
authorized  to  execute  the  power  of  sale,  such  a  pur- 
chaser also  obtains  title,  in  like  manner,  upon  payment 
of  the  purchase-money,  and  compliance  with  the  other 
terms  of  sale,  if  any,  without  the  filing  and  recording 
ot  tbe  affidavits,  as  prescribed  in  the  last  section  but 
one.  Bat  he  is  not  bound  to  pay  the  purchase-money, 
until  the  affidavits,  spocified  in  that  section,  with  re* 
spect  to  the  property  purchased  by  him,  are  filed,  or  de- 
livered or  tendered  to  him  for  filing. 

Id.,  I M,  amended:  L.  1838,  ch.  266,  18.  Mowtbt  v.  Sanborn,  68  N. 
T.  U3;  8C6  {2396, ante;  Layman  v.  Whiting,  20  Barb.  fifi9;  Bryan  v. 
Butts,  27  id.  S03:  Amot  v.  McClnre.  A  Den.  41;  Oihoes  Co.  v.  Gross.  13 
Barb.  137 1  Howard  r.  Hatcb.2W  id.  297;  Gbalmers  v.  Wright,  6  Robt. 
713;  Osbom  v.  Merwin,  12  Ilun,  332;  TuthlU  v.  Tracy,  31  N.Y.  157: 
M owrey  «.  Sanborn.  72  Id.  534 ;  Story  «.  Hamilton,  20  Hod,  133 ;  Dwight 
9.  PbllUps,  46  Barb.  116. 

g  2401.  Costs  allowed.—  The  following  costs,  in  ad- 
dition to  the  expenses  specified  in  the  next  section,  are 
allowed,  in  proceedings  taken  as  prescribed  in  this 
title: 

1.  For  drawing  a  notice  of  sale,  a  notice  of  the  post- 
ponement of  a  sale,  or  an  affidavit,  made  as  prescribed 
in  this  title,  for  each  folio,  twenty-five  cents  ;  for  making 
each  necessary  copy  thereof,  for  each  folio  thirteen 
cents. 

2.  For  serving  each  copy  of  the  notice  of  sale,  required 
or  expressly  permitted  to  be  served  by  this  title,  and 
for  affixing  each  copy  thereof,  required  to  be  affixed 
upon  the  court-house,  as  prescribed  in  this  title,  one 
dollar. 

8,  For  superintending  the  sale,  and  attending  to  the 
esecntion  of  the  necessary  papers,  ten  dollars. 

2  E.  S.  692. 1 4,  snbd,  1  and  2  and  part  of  sobd.  3  (2  Bdm.  672).  and  L. 
18M.  ch.  346.  fa  (4  JEdm.  666).    Collins  v.  Standlsb,  6  How.  493, 406. 

g  2402.  Bzpenses  allowed. — The  sums  actually  paid 
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for  the  following  services,  not  ezceedinff  the  fees  allowed 
by  law  for  those  servioea,  are  allowed  in  prooeedings, 
taken  as  prescribed  in  this  title  : 

1.  For  publishing  the  notice  of  sale,  and  the  notice  or 
notices  of  postponement,  if  any,  for  a  period  not  exceed- 
ing twenty-four  weeks. 

2.  For  the  services  specified  in  section  2390  of  this  act. 
8.  For  recording  the  affidavits ;  and  also,  where  the 

property  sold  is  situated  in  two  or  more  counties,  for 
making  and  recording  the  necessary  certified  copies 
thereof. 

4.  For  necessary  postage  and  searches. 

Id.,  remainder  of  8  4.    ColIinB  v.  SUndisb,  6  How.  4S3. 

g  2403.  Taxation  thereo£ —  The  costs  and  expenaea 
must  be  taxed,  upon  notioe,  by  the  clerk  of  the  county 
where  the  sale  took  place,  upon  the  request  and  at  the 
expense  of  any  person,  interested  in  the  payment 
thereof.  Each  provision  of  this  act,  relating  to  the 
taxation  of  costs  In  the  supreme  court,  and  the  review 
thereof,  applies  to  such  a  taxation. 

Id. ,  8  3,  amended.    Matter  of  Moss,  6  How.  XX 

§  2404.    Surplufl  monev  to  be  paid    into  oaprMaa 

court —  An  attorney  or  other  person  who  receives  any 
money,  arising  upon  a  sale,  made  as  prescribed  in  this 
title,  must,  within  ten  days  after  he  receives  it,  pay  into 
the  supreme  court  the  surplus,  exceeding  the  sum  due 
and  to  become  due  upon  the  mortgage,  and  the  coeta 
and  expenses  of  the  foreclosure,  in  like  manner  and 
with  like  effect,  as  if  the  proceedings  to  foreclose  the 
mortgage  were  taken  in  an  action*  brought  in  the 
supreme  court,  and  triable  in  the  county  where  the  eale 
took  place. 

L.  186S.  ch.  8M,  if  1. 2  and  4  (7  Edni.  353) ;  L.  1870.  ch.  706, 8  1  (7  i^m. 
770) ;  sec  H  743,  745. 

2406.  Claimant  of  surplus  money  to  file  petition^* 

A  person,  who  had,  at  the  time  of  the  sale,  an  interest 
in  or  lien  upon  the  property  sold,  or  a  part  thereof, 
may,  at  any  time  before  an  order  is  made,  as  preaeribed 
in  the  next  section  bat  one,  file  in  the  office  of  the  clerk 
of  the  county,  where  the  sale  took  place,  a  petition 
stating  the  nature  and  extent  of  his  claim,  and  praying 
for  an  order,  directing  the  payment  to  him  of  tne  sur- 
plus money,  or  a  part  thereof.  ^ 
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Id.,  part  of  i3«  Mneaded.  Klnc  v.  West,  10  How.  333;  Huste<l  v. 
Dakin,  17  Abb.  lit;  Mutual  LlftTlns.  Co.  of  N.  Y.  v.  Bowen,  47  Barb. 
<ia;  LiTtagtton  v.  Heldram.  19  N.  Y.  440;  ATorill  «.  Loackg,  6  Barb. 
470;  Wiiulow  «.  McOall.  32  Id.  241 ;  Root  v.  Wheeler,  12  Abb.  291  ;  Mat- 
ttiew»  V.  Daiyea.  43  Barb.  69;  8.  c,  17  Abb.  256;  Blydenbiirgh  t».  Horth- 
rop,  13  How.  2^9;  Bassell  v.  Dutloii,4  Laos.  309;  Eddy  v.  Smith,  13 
Wend.  48jJ;  Waller  v.  Harris,  7  Paige,  167;  Winslowv.  McCall,  32  Barb. 
241 ;  Story  v.  Hamilton,  10  WeekTDig.  13. 

g  2406.  Application  lor  gurplas  money* — A  person 
filing  a  petition,  as  prescribed  in  the  last  section,  maj, 
after  tlie  expiration  of  twenty  days  from  the  day  of 
sale,  apply  to  the  supreme  court,  at  a  term  held  within 
the  judicial  district,  embracing  the  county  where  his 
petition  is  filed,  for  an  order,  pursuant  to  the  prayer  of 
his  petition.  Notice  of  the  application  must  be  served, 
in  the  manner  prescribed  in  this  act  for  the  service  of 
a  paper  upon  an  attorney  in  an  action,  upon  each  per- 
son, who  has  filed  a  like  petition,  at  least  eight  days 
before  the  application  ;  and  also  upon  each  person,  upon 
whom  a  notice  of  sale  was  served,  as  shown  in  the  afii- 
davit  of  sale,  or  upon  his  executor  or  administrator. 
But,  if  it  is  shown  to  the  court,  by  affidavit,  that  ser- 
vice uoon  any  person,  required  to  be  served,  cannot  be 
so  made  with  due  diligence,  notice  may  be  given  to  him 
in  any  manner  which  the  court  directs. 

Id.,  part  of  i  3,  amended. 

§  2407.  Order  for  dktribiition.^Upon  the  presenta- 
tion  of  the  petition,  with  due  proof  of  notice  for  appli- 
cation, the  court  must  make  an  order  referring  it  to  a 
suitable  person  to  ascertain  and  report  the  amount  due 
to  the  petitioner,  and  to  each  other  person,  which  is  a 
lien  upon  the  surplus  money ;  and  the  priorities  of  the 
several  liens  thereupon.  Upon  the  coming  in  and  con- 
firmation of  the  referee's  report,  the  court  must  make 
such  an  order,  for  the  distribution  of  the  surplus 
money,  as  justice  requires. 

Id.,  remainder  of  }  3,  amended.  Averlll  v.  Loucks,  6  Barb.  470 ;  Tall- 
man  V.  Farley,  Id.  280;  Cook  v.  Kraft,  3  Lans.  012;  B.  c,  41  How.  2f79; 
40  Barb.  410;  Thomas  v.  K^aer.  30  id.  268;  Freeman  v.  Scbroeder,43 
Id.  618;  Feabodyv.  Roberts.  47  id.  91 ;  People  v.  Bersen,  15  Abb.  N.  S. 
97:  a.  c,  /» nTy.  404 :  N.  Y.  L.  In$.  A  Tra«t Co.  v.  Vanderbllt,  12  Abb. 
4»;  Clark's  Case,  l»id.227;  Stevens  v.  Bank  of  Central  N.  Y..S1  Barb. 
290. 

g  2408.  Limitation  of  last  four  seotlons-r^  The  last 
four  sections  do  not  apply  to  surplus  money,  arising 
upon  the  sale  of  real  property,  of  which  a  decedent 
died  seized,  where  letters  testamentary  or  letters  of  ad- 
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minlstratioiif  upon  the  decedent's  estate,  ivere  witliin 
four  jears  before  the  sale,  issued  from  a  sarroente's 
court  within  the  State,  having*  jurisdiction  to  Issue 
them. 

L.  1867.  ch.  ^^»  (7  Eclm.  142):  L.  1870,  ch.   170  (7  Bdm.  (164),  ui«I  L. 
1871,  ch.  834  (9  Edm.  210) ;  see,  also,  1 2798,  post 

§  2409.  Application  of  this  titite  to  mortgages  to  the 

State. —  This  title  does  not  affect  any  provision  of  law. 

specially  relating  to  the  foreclosure  of  mortgnf^s  to 

the  people  of  the  State,  as  far  as  the  latter  is  mcon- 

sistent  with  this  title. 

Section  15  of  part  3,  ch.  8,  tit.  15,  R.  8.,  amended.    Thompson  v.  Th« 
Oommlflsioneni.  etc.,  Ct.  App.,  Not.  29,  1879, 21  Alb.  L.  J.  16. 


TITLE  X. 
Proceedings  to  change  the  name  of  an  individual. 

Sea  2410.  Application;  where  made. 

2411.  Td. ;  in  Bttflhlo  and  Brooklyn. 

2412.  Petition. 

2413.  Order. 

2414.  Application  by  an  infant. 

2415.  Order  to  be  published ;  papers  to  bo  recorded. 

2416.  When  new  name  to  be  assomed. 

2417.  AcUou  not  to  abate,  etc. 

2418.  County  clerk  to  make  retnm,  etc. 

8  2410.   Application  \   where  made. —  A  person  of 

fatl  age,  residing  within  the  State,  may  apply  to  the 

county  court  of  the  county  in  which  he  resides ;  or,  if 

he  resides  in  the  city  of  New- York,  to  the  court  of  oom- 

luon  pleas  for  that  city  and  county,  for  leave  to  assume 

another  name. 

L.  1847.  ch.  464,  11.  amemledj  L.  I860,  ch.  80,  {1  (4  Bdm.  385} ;  see. 
also,  L.  1870,  ch.  322,  amended;  L.  1876,  ch. 280. 

§  2411.  Id. ;  in  Bufiisao  and  Brookl3rii—  \Vhere  the 
applicant  resides  in  the  city  of  Buffalo,  the  application 
may  be  made,  either  to  the  county  court  of  Erie  county, 
or  to  the  superior  court  of  Buffalo.  Where  he  resides 
in  Brooklyn,  it  may  be  made,  either  to  the  county  court 
of  Kings  county,  or  to  the  city  court  of  Brooklyn. 

,  L.  1857.  ch.Ml.  1 1 :  L.  1854.  ch.  Wi,!  12 ;  L.  1849,  ch.  12!V.  1 4.'amend«d; 
1. 1870,  ch.  470, 1  4 ;  ii.  1871,  ch.  282,  f  2. 
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§  MUL'^MOaa^-^  The  application  muRt  be  made  b^ 
a  written  petition,  which  must  be  signed  hj  the  peti- 
tioner; mast  specify  the  name  which  he  proposes  to 
assume ;  must  state  the  grounds  of  the  application  ; 
and  must  be  yerified,  in  like  manner  as  a  verified  plead- 
ing, in  an  action  in  the  supreme  court. 

I*.  1847,12.  Bxfparte  Snook.  2  Hilt.  666;  Petrle  v.  Woodworth,  .1 
Cal.  219 :  Jackson  v.  Prevovt.  2  id.  164 ;  Milk  v.  Todd,  1  HIU,  102. 

§  2413  Order. —  If  the  ooart,  to  which  the  petition 

is  presented.  Is  satisfied  thereby,  or  by  proof,  by  affl- 

davit,  presented  therewith,  that  there  is  no  reasonable 

objection  to  the  petitioner's  assuming  the  name  pro« 

posed,  it  must  make  an  order  authorizing  the  petitioner 

to  assume  that  name,  on  a  day  specified  therein,  not 

less  than  thirty  days  after  the  entry  of  the  order,  upon 

his  complying  with  the  provisions  of  the  next  section 

but  one. 

Id.,  1 3,  amended ;  L.  1800,  cH.  80,  1 2.  Petition  of  John  Snook,  2 
Hilt.  M6:  Matter  of  Ludwig.  l  Law  Bulletin,  14. 

g  2414.  AppUcation  by  an  inCsait. —  An  infant  may 
also  apply,  by  his  general  guardian,  or  the  guardian  of 
his  person,  or  by  his  next  friend,  for  leave  to  assume 
anoUier  name.  Where  he  applies  by  his  next  friend, 
notice  of  the  time  when,  aua  the  place  where,  the  peti- 
tion will  be  presented,  must  be  served,  as  prescribed  in 
this  act  for  tne  service  of  a  paper  upon  an  attorney  in 
an  action,  upon  the  father;  or.  if  he  is  dead,  upon  the 
mother ;  or.  if  both  are  dead,  upon  the  general  guard- 
ian of  the  infant,  or  the  guardian  of  his  person.  But 
where  it  appears,  by  proof,  to  the  satisfaction  of  the 
court,  that  the  infant  has  no  father  or  mother,  or  that 
both  reside  without  the  State,  and  that  he  has  no  guard- 
ian,  residing  within  the  State,  the  court  may  dispense 
with  notice,  or  require  notice  to  be  given  to  such 
persons,  and  in  such  manner  as  it  thinks  proper.  Upon 
the  hearing,  the  court  must,  in  addition  to  the  matters 
specified  in  the  last  section,  be  satisfied  by  the  proofs, 
that  the  interest  of  the  infant  will  be  substantially 
promoted  by  the  change  of  his  name.  Except  as  other- 
wise prescribed  in  this  section,  the  provisions  of  this 
title,  relating  to  an  application  by  a  person  of  full  age, 
apply  to  an  application  by  an  infant. 

Id.,  part  of  i  1.    3fa^(er  of  Mayer,  1  Law  Bulletin,  87. 
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g  2416.  Order  to  be  paUkhed ;  papen  to  be  re- 
corded.—  Within  ten  days  after  the  order  is  made,  tbe 
petitioner  must  cause  a  oopj  thereof  to  be  pabliidied, 
in  a  newspaper  published  in  the  county,  in  which  tlie 
order  was  made  ;  and  within  twenty  days  after  the 
making  of  the  order,  he  must  cause  the  papers  upon 
which  it  was  granted,  and  an  affidavit  of  the  publics- 
tion  thereof,  to  be  filed  and  recorded,  as  prescribed  in 
this  section.  Where  the  order  was  made  in  any  oountj 
except  New- York,  the  papers  must  be  filed  and  recorded 
in  the  county  clerk's  office.  Where  the  order  was  made 
by  the  court  of  common  pleas  for  the  city  and  county 
of  Xew-Tork,  they  must  be  filed  and  recorded  in  the 
office  of  the  clerk  of  that  court. 

Id..  }}  4  Aiid  5. 

§  2416.   When  new  name  to  be  aasomedi^ —  If  the 

requirements  of  the  last  section  are  complied  with,  the 
petitioner  must,  on  and  after  the  day  specified  for  that 

Surpose  in  the  order,  be  known  by  the  name^  which  he 
I  thereby  authorized   to  assume;   and   by  no  other 
name. 

Id..}  6. 

S  2417.  Action  not  to  abate,  etc. —  An  action  or  spe- 
cial proceeding, civil  or  criminal,  theretofore  or  thereafter 
commenced  against  a  person,  whose  name  is  changed  as 
prescribed  in  this  title,  shall  not  abate,  nor  shall  any 
relief,  recovery,  or  other  proceeding  therein,  be  pre- 
vented, impeded,  or  impaired,  in  consequence  of  the 
change  of  name.  The  plaintiff  in  the  action,  or  the 
party  instituting  the  special  proceeding,  or  the  people, 
as  the  case  requires,  may,  at  any  time,  obtain  an  order, 
amending  any  of  the  papers  or  proceedings  therein,  br 
the  substitution  of  the  new  name,  without  costs,  and 
without  prej  udice  to  the  paper  or  proceeding. 

Id.,  1 7. 

§2418.  Oomity  olerk  to  make  return,  etc— The 
clerk  of  each  countr,  except  the  county  of  New-York, 
and  the  clerk  of  the  court  of  common  pleas  for  the 
city  and  county  of  New- York,  must  annually,  in  the 
month  of  December,  make  a  return  to  the  secretarr  of 
State,  of  all  the  changes  of  names  of  persons,  which 
have  been  made  within  his  county,  hincehislast  return. 
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as  prescribed  in  this  title.  The  secretary  of  State  must 
cause  to  be  publisbed,  from  those  returns,  in  the  next 
volume  of  the  session  laws,  a  tabular  statement  show- 
ing the  original  name  of  each  person,  and  the  name 
which  he  has  been  authorized  to  assume. 

Id. ,  part  of  1 3,  added  hy  L.  1860.  ch.  80,  {  2. 


TITLE  XL 


Proceedings  far  the  voturUary  dissolution  of  a  eorporoHon. 

Bsc.  2419.  When  a  majority  of  directors,  etc.,  may  petition  for  dlMolo- 
Uon. 
2<20.  Id.;  when  thev are  equally  divided. 

2421.  Contents  of  petition. 

2422.  Affidavit  to  be  annexed. 

2423.  Presentation  of  i)et1tton,  etc.    Order  to  show  cause. 

2424.  Order  to  be  published. 

2425.  Id. ;  to  be  served  ou  creditors  ami  stockholders. 

2426.  Hearine. 

2427.  Id.  ;  onginal  papers  may  be  UMed. 

2428.  Application  for  final  onler. 
242».  Final  order. 

2430.  Certain  sales,  etc.,  void. 

2431.  Certain  corporations  excepted  fVom  this  title. 

J  I  2419.  When  a  majority  of  dizootors,  etc^  may  pe« 
OA  for  dJasolation. — If  a  majority  of  the  directors, 
trustees,  or  other  officers,  having  the  management  of 
the  concerns  of  a  corpomtion  created  by  or  under  the 
laws  of  the  State,  discover  that  the  stock,  effects,  and 
other  property  thereof  are  not  sufficient  to  pay  all  just 
demands,  for  which  it  is  liable,  or  to  afford  a  reasonable 
0ecarity  to  those  who  may  deal  with  it ;  or  if,  for  any 
reason,  they  deem  it  beneficial  to  the  interests  of  the 
stockholders,  that  the  corporation  should  be  dissolved  ; 
;hey  may  present  a  petition,  to  the  supreme  court,  or  to 
&  superior  city  court  of  the  city  where  the  principal 
office  of  the  corporation  is  located,  praying  for  a  final 
order  dissolving  the  corporation,  as  prescribed  in  this 
title. 

2R.  8.  4fi7,  {58  (2  Bdm.  488).  New  York  Marbled  Iron  Works  v. 
Smith,  4  Duer.  362:  Nlmmona  v.  Tappan,  2  Sweeny,  282;  Matter  of 
Iftagara  Ins.  Co. .  1  Paige,  298 ;  see  Abbott  v.  American  Hard  Rubber 
Co. ,  M  Barb.  57« ;  s.  c,  11  Abb.  204 ;  20  How.  IW ;  21  Id.  I«J ;  Tavlor  r. 
Earle.  A  Hnn,  1 ;  Lake  Ontario  Bank  «.  Onondaga  County  Bank,  7  id.  M9 : 
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see  Webster  v.  Tnnier,  12  1<1.  2S4 ;  Beatke  w.  N.  T.  A  R.  Ume  Co..  M 
Week.  Dig.  177;  Chamberlain  e.  Bocb.  Beaniless Pap.  Yeas.  Co., 7  Hnn, 
6ST. 

§  2420.  Id.  J  when  they  are  equally  divide<L— If  a 

corporation,  created  under  a  general  statute  of  the  State 
for  the  formation  of  corporations,  has  an  even  number 
of  trustees  or  directors,  who  are  equally  divided,  re- 
specting the  management  of  its  affaire,  and  the  entire 
stock  of  the  corporation  is«  at  that  time,  owned  by  the 
trustees  or  directors,  or  is  so  divided,  that  one-half 
thereof  is  owned  or  controlled  by  persons  favoring  the 
course  of  one-half  of  the  trustees  or  directors,  and  one- 
half  by  persons  favoring  the  course  of  the  other  half  of 
them,  the  trustees  or  directors,  or  one  or  more  of  them, 
may  present  a  petition  as  prescribed  in  the  last  section. 
But  this  section  does  not  apply  to  a  savings  bank,  a  trost 
company,  a  safe  deposit  company,  or  a  corporation 
formed  to  rent  safes  in  burglar  and  fire-proof  vaults,  or 
for  the  construction  or  operation  of  a  railroad,  or  for 
aiding  in  the  construction  thereof,  or  for  carrying  on  the 
business  of  banking  or  insurance,  or  intended  to  derive 
a  profit  from  the  loan  or  nee  of  money. 

L.  1876.  Ch.  442,11. 

§  2421.  Oontents  ofpetition.— The  petition  mast  show 
that  the  case  is  one  of  those  specified  in  the  last  two 
sections,  and  must  state  the  reasons,  which  induce  Uie 
petitioner  or  petitioners  to  desire  the  dlssolation  of  the 
corporation.  A  schedule  must  be  annexed  to  the  peti- 
tion, containing  the  following  matters,  as  far  as  the  pe- 
titioner or  petitioners  know,  or  have  the  means  of 
knowing  the  same : 

1.  A  full  and  true  account  of  all  the  creditors  of  the 
corporation,  and  of  all  unsatisfied  engagements,  entered 
into  by,  and  subsisting  against,  the  corporation. 

2.  A  statement  of  the  name  and  place  of  residence  of 
each  creditor,  and  of  each  person  with  whom  such  an 
engagement  was  made,  and  to  whom  it  is  to  be  per- 
formed, if  known ;  or,  if  either  is  not  known,  a  state- 
ment of  that  fact. 

8.  A  statement  of  the  sum  owing  to  each  creditor,  or 
other  person  specified  in  the  last  subdivision,  and  the 
nature  of  each  debt,  demand,  or  other  engagement. 

4.  A  statement  of  the  true  cause  and  consideration  of 
the  indebtedness  to  each  creditor. 
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5.  A  XaU»  JBBt,  and  tme- inventory  of  all  the  property 
of  the  corporation,  and  of  all  the  books,  vouchers,  and 
pecarities,  relating  thereto. 

6  A  statement  of  each  incumbrance  upon  the  prop« 
erty  of  the  corporation,  by  judgment,  mortgage,  pledge, 
or  otherwise. 

7.  A  fall,  jost,  and  true  account  of  the  capital  stock 
of  the  corporation,  specifying  the  name  of  each  stock- 
holder; his  residence,  if  it  is  known,  or  if  it  is  not 
known,  stating  that  fact ;  the  number  of  shares  belong- 
ing to  him ;  tne  amount  paid  in  upon  his  shares  ;  and 
the  amount  still  due  thereupon. 

B.  8.,  8  59.  Matter  of  DuBoU^lA  How. 7:  8.  c,  6  Abb.  386,  uote; 
Xatter  of  Wettcheater  Iron  Co.,  15  How.  7,  note. 

§  2422.  Affidavit  to  be  aniMGKed.— An  affidavit,  made 
bv  each  of  the  petitioners,  to  the  effect  that  the  matters 
ox  fact,  stated  in  the  petition  and  the  schedale,  are  just 
and  true,  so  far  as  the  affiant  knows  or  has  the  means 
of  knowing  the  same,  must  be  annexed  to  the  petition 
and  schedule. 

ld.,ieo. 

g  2423.  Presentation  of  petition,  etc.  Order  to  show 
omoBB, — Where  the  petition  is  addressed  to  the  supreme 
court,  the  papers  must  be  presented  at  a  term  of  that 
eonrt,  held  within  the  Judicial  district,  embraciDg  the 
coonty  wherein  the  principal  office  of  the  corporation  is 
located.  In  a  case  specified  in  section  2420  of  this  act, 
the  conrt  may,  in  its  discretion,  entertain  or  dismiss  the 
application.  Where  it  entertains  the  application,  or 
-where  the  case  is  one  of  those  specified  in  section  2419 
of  this  act,  the  court  must  make  an  order,  requiring  all 
persons  interested  in  the  corporation  to  show  cause  be- 
fore it,  or  before  a  referee  designated  in  the  order,  at  a 
time  and  place  therein  specified,  not  less  than  three 
months  after  the  granting  of  the  order,  why  the  cor- 
poration should  not  be  dissolved.  The  order  must  be 
entered,  and  the  papers  must  be  filed,  vrithin  ten  days 
after  the  order  is  made,  with  the  clerk  of  the  court,  or 
in  the  supreme  court,  with  the  clerk  of  the  county  where 
the  principal  office  of  the  corporation  Is  located. 

Id.,  lei.  amended  ;  L.  1876.  See  Ex  parte  French  MannfactUTing  Co., 
la  Hub. 468 ;  Matter  of  Westchester  Iron  Co.,  is  How.  7,  note ;  Chamber- 
lain V.  Rocb.  8eam.  Pap.  Vess.  Co..  7  Hun, 567. 
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g  2424.  Order  to  be  puhUslied. — A  copy  of  the  order 
must  be  published^  as  prescribed  therein,  at  least  onoe 
in  each  of  the  three  weeks  immediately  preceding  the 
time  fixed  therein  for  showing  cause,  in  the  newspaper 
printed  at  Albany,  in  which  legal  notices  are  required 
to  be  published ;  and  also  in  one  or  more  newcpapera, 
apecifi^  in  the  order,  published  in  the  city  or  county 
wherein  the  order  is  entered. 

la. ,  1 62.    Matter  of  Da  Botis  15  How.  7 ;  s.  c.«  €  Abb.  386  n. 

I  2425.  Id. ;  to  be  served  on  creditars  and  stock- 
holders.— A  copy  of  the  order  must  also  be  served  upon 
each  of  the  persons,  specified  in  the  schedule  as  a  creditor 
or  stockholder  of  tne  corporation,  or  as  a  person  to 
whom  an  engagement  of  the  corporation  is  to  be  per- 
formed, other  than  a  person  whose  residence  is  stated  to 
be  unknown,  or  to  be  without  the  United  States.  The 
service  must  be  made,  either  personally,  at  least  twenty 
days  before  the  time  appointed  for  the  hearing  ;  or  by 
depositing  a  copy  of  the  order,  at  least  forty  days  before 
the  time  so  appointed,  in  the  post^fflce,  inclosed  in  a 
postpaid  wrapper,  addressed  to  the  person  to  be  served, 
at  his  residence,  as  stated  in  the  schedule. 

NVw.  Matter  of  Eagle  Iron  Worka,  8  Paige,  385;  LatUmer  v.  Lord,  4 
£.  1).  Smith.  183. 

§  2426.  Hearing.  —  At  the  time  and  place  specified 
in  the  order,  or  at  the  time  and  place  to  which  the  hear 
ing  is  adjourned,  the  court,  or  the  referee,  must  hear  the 
allegations  and  proofs  of  the  parties,  and  determine  the 
facts.  If  a  referee  was  not  designated  in  the  order  to 
show  cause,  the  court  may,  in  its  discretion,  appoint  a 
referee  when  or  after  the  order  is  returnable.  The  de- 
cision of  the  court,  or  the  report  of  the  referee,  must  be 
in  writing,  and  must  be  made  and  filed  with  all  conven- 
ient speed.  It  must  contain  a  statement  of  the  effects, 
credits  and  other  property,  and  of  the  debts  and  other 
engagements,  of  the  corporation,  and  of  all  other  mat- 
ters, pertaining  to  its  aflairs. 

III..  J  f.3.  Lattlmer  r.  Lord,  4  E.  D.  Smith,  183 ;  Wellor  r.  Schlieper, 
7  Abb.  ft> ;  Matter  of  JSogle  Iron  Works,  8  Paige,  385. 

^  2427.  Id.  I  original  papers  may  be  used.  —  The 

court  or  the  referee  is  entitled  to  use,  upon  the  hearing, 
the  original  petition,  and  the  schedules  annexed  thereto; 
and  the  clerk  must  transmit  them  accordingly,  upon  the 
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written  order  of  the  judge,  or  of  the  referee.     In  that 
case,  they  mnst  be  retomed  with  the  decision  or  report. 

§  2428.  Application  for  final  order.  ~  Where  the 
hearing  is  before  a  referee,  a  motion  for  a  final  order 
must  be  made  to  the  court,  upon  notice  to  each  person 
who  has  made  himself  a  partj  to  the  proceedings,  by 
filing  with  the  clerk,  before  the  close  of  the  hearing,  a 
notice  of  his  appearance,  in  person  or  bj  attorney,  speci- 
fying a  post-office  within  the  State,  where  such  a  notice 
may  be  served.  The  notice  may  be  served  as  prescribed 
in  this  act,  for  the  service  of  a  paper  upon  an  attorney 
in  an  action.  Where  the  hearing  was  before  the  courts 
a  motion  for  a  final  order  may  be  made  immediately,  or 
at  such  a  time  and  upon  such  a  notice,  as  the  court  pre* 
scribes. 
New. 

§  2429.  Final  order. —  Upon  an  application  for  a 
final  order,  if  it  appears  to  the  court,  in  a  case  specified 
in  section  2419  of  this  act,  that  the  corporation  la  insol- 
Tent,  or,  in  a  case  specified  either  in  that  section,  or  in 
section  2420  of  this  act,  that,  for  any  reason,  a  dissolu- 
tionof  the  corporation  will  be  beneficial  to  the  interests 
of  the  stockholders,  and  not  injurious  to  the  public  in- 
terests, the  court  must  make  a  final  order,  dissolving  the 
corporation,  and  appointing  one  or  more  receivers  of  its 
property.  Upon  the  entry  of  the  order,  the  corporation 
is  dissolved.  The  court  may,  in  its  discretion,  appoint  a 
director,  trustee,  or  other  officer,  or  a  stockholder  of  the 
corporation,  a  receiver  of  its  property. 

Id.,  8{65and66,n'^  ;ttiirn<tf.i ;  L,  1S76.  N<'w  Ariistcr'laiii  ^avinss  Hank 
m.  Tarter. 4  Abb.  Mm'.  11;  Matter  of  Le  Blnnc,  1<1.  221;  Chamberlain  v. 
Qreenleax,  Id.  178;  I'aluior  v.  Clark,  id.  25;  Kittfrbaml  v.  Baggt'tt.  id. 
«7;  Matter  of  OuariH^n  Mutual  Life  Ins.  Co.,13IIun,  115;  Slatter  of 
Oroaby  and  Day,  16  i '  -*yi:  Whittlesey  v.  Delmiey.  73  N.  Y.  571;  >Vhit- 
tleiiy  V.  Franz,  74  iti .  i  <f>;  Matter  of  French  Manufacturinpr  Co. ,  12  llun, 
488;  Kincald  r.  DwiiKlle,  59  N.  T.  MB;  3.  c.,5  .1.  &  Sp.  32rt;  niamber- 
laln  V.  Rochester  t^*  Minlesa  Paper  Vessel  Co..  7  Hun,  .557;  Matter  of 
Bowery  Bank,  16  Row.  :>6 ;  s.  c,  5  Abb.  415 :  Matter  of  the  EaKle  Iron 
Worka,  8  Paige,  380  :  s.  c.  3  Edw.  Ch.  385 ;  Homnan  v.  Van  Nostrand,  42 
Barb.  174:  a.  c,  28  How.  115;  Barclay  r.  Talman,  4  Bdw.  Ch,  123; 
Usher V.  Raab, 57Uow.  67;  Ex  parte  Woven  Tape  Shirt  Co., 8 Hun, 
fi08 ;  Frothlngham  v,  Barney,  6  Id.  306. 

§2430.  Certain  sales,  etc^  Toid. —  A  sale,  assign- 
ment, mortgage,  conveyance,  or  other  transfer,  of  any 
property  of  a  corporation,  made  after  the  filing  of  a  pe- 
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tition  as  prescribed  !n  this  title,  in  payment  of,  or  m 
security  for,  an  existing  or  prior  debt,  or  for  any  other 
consideration;  or  a  judgment  thereafter  rendered  agadnsfc 
the  corporation  by  confession,  or  upon  the  acceptance  of 
an  oifer,  is  absolutely  void,  as  against  the  receiver  ap- 
pointed in  the  special  proceeding,  and  as  against  the 
creditors  of  the  corporation. 

Id.,  870.  Matter  of  Waterbnry,  6  Paige,  380;  Matter  of  Berry, » 
Barb.  65;  Matter  of  Bagle  Iron  'Works,  8  ^w.  385;  Chamberlain  r. 
Rochester  8.  P.  V.  Co.,  7  Hun,  W7 ;  Sands  o.  HUl,  »  N.  ¥.  18. 

§  2431.  Certain  corporations  excepted  from  this 
title.  —  This  title  does  not  apply  to  an  incorporated 
library  society,  to  a  religions  corporation,  or  to  a  select 
school  or  academy,  incorporated  by  the  regents  of  the 
university  or  by  the  legislature,  or  to  a  municipal  or 
other  political  corporation. 

Id.,  1 91. 


TITLE  XIL 

Proceedings   supplementary    to   an    execution    againtt 
property, 

A&noLs  1.  Proceedings  to  compel  an  examination  of  the  Judgment 
debtor,  and  of  hLs  debtor  or  bailee. 
2.  Therccelrer. 

ARTICLE  FIRST. 

FROCEBDINGS    TO   COMPRL    AN   EXAMIKATIOH    OF    THB 
JUDGMENT  DEBTOR,  AND  OF  BIS  DEBTOR  OR  BATIiTtlfc 

8ic.  2-432.  The  different  remedies  tinder  this  title. 

2433.  Nature  of  the  remedies.  Review  of  orders. 
3434.  Wbat  Judge  may  entertain  the  prooeedings. 
2435.  Order  to  examine  Judgment  debtor   after  return  of  execn- 

tlon. 
2496.  Id. ;  before  return  of  execution. 

2437.  Warrant  of  arrest  Instead  of  order. 

2438.  Id.;  after  the  order  has  beon  made. 

2439.  Warrant :  how  vacated,  etc. 

2440.  Undertaking  may  be  required.  et«. 

2441.  Order  to  examine  person  having  property,  eUx,  of  Judgneofc 

debtor. 
9442.  Either  order  may  require  atteadance  before  •  lefereo. 
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010.  2443.  Reference  IDAT  be  ordered  ftt  any  time. 

2444.  Proceedings  upon  examination ;  ad)oamment. 

2445.  Referee  to  be  Aworn. 

}i46.  Order  permitting  perBon  indebted  to  pay  debt  to  sberlflT. 
3447,  Order  requiring  delivery  of  money  or  property  to  aheriff  or 

receiver. 
244S.  Duty  of  the  sheriff. 

2449.  How  monev  or  property  applied  to  pay  the  Judgment. 

2450.  Balance  to  be  paid  or  delivered  to  Judgment  debtor,  etc 

2451.  Judge  may  ei^oln  transfer,  etc., of  property. 

2452.  Mode  of  service  of  certain  orders. 

2453.  Servioe  of  a  warrant. 

2454.  How  proceedings  discontinued  or  disroiseed. 
24M.  Costs  tojudgment  creditor. 

2<S6.  Id. ;  to  Judgment  debtor,  etc. 

24A7.  IHsobedlenca  to  order ;  how  pnniahed. 

2458.  Upon  what  Judgment,  and  to  what  county,  the   ezecnUon 

must  have  issued. 
2i9fiL  In  what  county  Judgment,  debtor,  his  bailee,  etc.,  muBiaU 

9400.  No  person  excused  fh>m  answering  on  the  ground  of  fhmd. 

L'Ml.  Proceedings  where  Judgment  is  against  Joint  debtors. 

24i62.  Proceedings  commenced  before  one  judge  may  be  continued 

before  another. 
9463.  Cases  where  this  chapter  Is  not  applicable ;  what  property 

cannot  be  reached. 

g  2432.  The  di£ferent  remedies  under  thia  title.— 
This  title  provides  for  three  distinct  remedies,  as  foU 
lows  : 

1.  An  order  made  or  a  warrant  issued  against  a  judg- 
ment debtor,  after  the  return  of  an  execution. 

2.  An  order  made,  or  a  warrant  issued  against  a  judg- 
ment debtor,  after  the  issuing  and  before  the  return  of 
an  execution. 

8.  An  order,  made  after  the  issuing,  and  either  before 
or  after  the  return,  of  an  execution,  against  a  person 
who  has  property  of  the  judgment  debtor,  or  is  indebted 
to  him. 

The  proceedings  under  subdiviBion  third  of  this  sec- 
tion may  be  pursued,  either  alone,  or  simultaneousljr 
with  the  proceedings  under  either  subdivision  first  or 
sabdivision  second. 

New  In  form.  Oronse  r.  Wheeler,  S3  How.  337 ;  Union  Bonk  v.  Bar- 
Keoot,  &3  Barb.422 ;  37  How.87 ;  Mallory  r.Gulick,  15  Abb.  307  n ;  Qould  t>. 
Torrance,  WHow.  560;  Sluyter  v.  Smith,  Sup.Ct.,  Feb.  1858:  O'Nell  r. 
MarUn,  1 S.  D.  Smith,  4(H ;  Holstein  v.  Rice.  15  Abb.  9U7;  8.  c,  24  How. 
135 ;  Hawes  v.  Barr,  7  Rob.  452 ;  Urou»e  v.  Whipple,  34  How.  333 ;  Davis 
«.  Turner,  4  id.  190;  Bank  of  Gcnnesee  r.  Spencor,  15  Id.  14;  People  ex 
lel.  V.  OUver,  M  Barb.  570;  Dresser  «.  Van  Pell,  15  How.  19;  6  Duer,r)87 ; 
BUlingr.  Vandcnbursh,  17  How.rtU;  MilU'rr.  Roasnian,  15  id.  510;  Web- 
ter  r.  Hobble,  13  l<\.  3.^2:  Lynch  r.  .Johnson,  48  N.  Y.  27;  Griffln  r.  Do- 
■dnguez.2l>aer,656;  11  n.Y.  Lef^.Obs.  2K>;  Carter  e.  Clarke,?  Kob.  43; 
Orr*sCaae.2Abb.  457;  Myers' Case,  1.1.170;  DrlggutJ,  WUUams,  15id. 
477;  Sandford  v.  Carr,  2  Id.  4fi2 ;  Lllliendahl  r.  Fellerraan,  11  How.  528. 
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§2433.  Nature  of  the  remedies.  Refview  of  orden. 

—  £2acb  of  those  remedies  is  a  special  proceeding.  Bat 
an  order,  made  in  the  coarse  thereof,  can  be  reviewed 
only  as  follows : 

1.  An  order,  made  by  a  judge,  out  of  court,  may  be 
vacated  or  modified  by  the  judge  who  made  it,  as  if  it 
was  made  in  an  action ;  or  it,  or  the  order  of  the  iudge 
vacating  or  modifying  it,  may  be  vacated  or  modified, 
upon  motion,  by  the  court  out  of  which  the  execution 
was  issued. 

2,  Where  the  execution  was  issued  out  of  a  county 
court,  an  appeal  from  an  order,  made  in  the  course  of 
the  proceedingfs,  may  be  taken  in  like  manner,  as  if  the 
order  was  made  in  an  action  brought  in  the  same  court. 

New.  Griffin  v.  Domlngnez,  2  Dner,  6M :  Miller  v.  Rossra&n,  15  How. 
Pr.  10 ;  Dresser  v.  Van  Pelt,  Id.  19;  Bank  of  G^nnesee  v.  Spencer,  id.412; 
Billing  V.  VaDclenbuif^h.  17  Id.  80;  geeir  r.  Black,  35  Id.  969;  Driggsr. 
Williams,  W  Abb.  Pr.  477;  Holstein  v.  Hice,  Id.  307;  West  Side  Bank  r. 
PtigBlev,  47N.  Y.  368;  Ward  r.  Roy,  69  Id.  96;  Amore  v.  La  Moth«,  > 
Abb.  N.  C.  146;  Carter  «.  Clark,  7  Rob. 43;  Orr's  Case,  2  Abb.  458 ;  Da^lf 
t.  Tomer,  4  How.  IDO j  Mjera*  Ca9e,2  Abb.  476 ;  Cronnae  r.  Whipple.  91 
How.  333;  Bank  of  Gennesee  v.  8pen§er,  15  id.  14;  0*Neil  r.  MarUn, 
I  E.  D.  Smith, 404 ;  Hulaayerv.  Wiles,  U  How.  446. 

§  2434.  What  Judge  may  entertain  the  proceed- 
ings.— Either  special  proceeding  may  be  instituted  be- 
fore a  judge  of  the  court,  out  of  which,  or  the  count/ 
judge  or  the  special  county  judge  of  the  county  to 
which  the  execution  was  issued ;  or,  where  it  was  is- 
sued to  the  city  and  county  of  New-Tork,  from  a  court 
other  than  the  marine  court  of  that  city,  before  a  judge 
of  the  court  of  common  pleas  for  that  city  and  county. 
Where  the  execution  was  issued  out  of  a  court  other 
than  the  supreme  court,  and  it  is  shown,  by  affidavit, 
that  each  of  the  judges,  before  whom  the  spedal  pro- 
ceeding might  be  instituted,  as  prescribed  in  this  sec- 
tion, is  absent  from  the  county,  or,  for  any  reason,  uu- 
able  or  disqualified  to  act ;  the  special  proceeding  may 
be  instituted  before  a  justice  of  the  supreme  court.  In 
that  case,  If  he  does  not  reside  within  the  judicial  dis- 
trict, embracing  the  county  to  which  the  execution  wts 
issued,  the  order  made  or  warrant  issued  by  him  must 
be  returnable  to  a  justice  of  the  supreme  court,  residing 
in  that  district,  or  the  county  judge,  or  the  special  county 
judge  of  that  or  an  adjoining  county,  aa  directed  in  the 
order  or  warrant. 

Code  of  Proc.,  {  292,  amended.    Bingham  e.  Disbrow,  14  Abb.  2Sl;  fc 
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0.,  37  Barb.  M«  reversed  on  other  ffrounda ;  Terry  v.  Halts,  8  Abb.  N.  S. 
109;  8.  c.^  How.  169:  People  ex  rel.  v.  Oliver,  66  Barb.  570;  Hulaaver  v. 
Wiles,  U  How.  446;  Wilson r.  Andrews,  Old.  39;  Miller  r.  RosRtnan,  15 
id.  10;  Billlug  V.  Vandenlmrffb,  17  Id.  80;  Dresser  v.  Van  Pelt,  15  M.  19; 
«.  c.  6  Duer,  687:  Miller  r.  Adams,  52  N.Y.  409;  People  ex  rel.Dutcher, 
3  Abb.  N.  S.  151;  Allen  «.  Starring,  26  How.  57;  Holbrook  r.  Orgler,  49 
id.  2S9. 

§  2435.  Order  to  examine  Judgment  debtor  after 
return  of  execution.  —  At  anytime  within  ten  years 
after  the  return,  wholly  or  partly  unsatisfied,  of  an  exe- 
cution against  property,  issued  upon  a  judgment,  as  pre- 
scribed in  section  2458  of  this  act,  the  judgment  creditor, 
upon  proof  of  the  facts,  by  affidavit,  or  other  compe- 
tent written  evidence,  is  entitled  to  an  order,  requiring 
the  pdgment  debtor  to  attend  and  be  examined  con- 
cerning hia  property,  at  a  time  and  place  specified  in  the 
order. 

Code  of  Proc. ,  J  292.  Storrs  v.  Kelsey,  2  Paige,  418 ;  Tyler  v.  Whitney. 
12  Abb.  469 ;  33  Barb.  327 ;  Livingston  v.  Cleveland,  5  How.  396 ;  Engle 
V.  Bonneau,  2  Sandf:  679 ;  Cavanau  v.  Mc Andrew,  20  Hun,  46 ;  Collier  r. 
De  Revere,  7  Id.  61 ;  Orr*s  Case,  2  Abb.  457 ;  Ross  v.  Clussman,  3  Sandf. 
Cr6;  Krlll  t>.  Commeyer,  56  How.  276;  Frederick  r.  Decker.  18  id.  Wi; 
Scott  V.  Darfee,  59  Barb.  390,  note;  Walker  v.  Donovan,  6  Dolv,  552; 
Amoretr.  La  Moihe,  5  Abb.  N.  C.  146 ;  Pardee  v.  Tllton,  20  HunTVe ;  58 
How.  476 ;  QrifBn  v.  Domingnez,  2  Duer,  656 ;  Thompson  v.  Sargeant.  15 
Abb.  452 ;  Lederer  v.  Erenfeld,  4  How.  403;  Johnson  v.  Tuttle,  17  Abb. 
Pr-315 ;  People  ex  rel. Oliver,  66  Barb. 570 ;  Anonymous,  32  id.  201 ;  Bulls 
w.  Dickinson,  20 How.  230;  12  Abb.  60;  Sluytcrr.  Smith,  Super. Ct., Feb. 
1008 ;  Blydenbnrgh  v.  CotheaU  5  How.  300 ;  Sperling  v.  Levy,  10  Abb.  426 ; 

5yier  V.  Whitney,  12  id.  465 ;  33  Barb.  327 ;  Forbes  v.  Waller.  25  N.  Y.430; 
irquaharBon  V.  Kimball,  9  Abb.  a<^%  (n);  18  How.  33;  Sackett  v.  New- 
ion,  10  How.  560;  Carter  r.  Clarke.  7  Rob.  490  ;  De  Comeau  v.  People, 
Id.  498 ;  Lindsay  v.  Sherman,  5  How.  308 ;  Hawes  r.  Barr,  7  Rob.  452 ;  HofT 
T.  KohUn,  1  C.  R.  N.  S.  232;Konne(ly  ».  Ward,  10  Abb.  62;  Kennedy  v. 
Tborp,  3  Abb.  N.  8.  ;  Reynolds  v.  McElhone,  20  How.  4.^4 ;  Bingham  p. 
Diabrow.  14  Abb.  251 ;  37  Barb.  24 ;  ft  Trans.  App.  198 ;  WhiUock's  Case,  I 
Abb.  320:  Schandc  v.  Conover,  56  How. 437  ;  Day  v.Brosnan,  6  Abb.N.C. 
312 ;  Arctic  F.Ins.Co.  v.  Hicks,  7  Abb.204 :  Hnlsaver  u.Wiles,  11  How.  446 ; 
Ketty  V,  Terby.31  id.  95;  Shults  v.  Andrews,  54  id.  376;  Dresser  v.  Vaa 
Pelt,  15  .  19;  Bank  of  Savings  v.  Hope,  8  Week.  Dig.  452:  First  Nat. 
Bank  v.  Deering,  8 Id.  261;  Grocers' Bank  e.  Bayard,  10  id.  124  ;  In^in 
V.  Chambers,  40  N.  Y.  432;  Gaylord  v.  Jones,  7  Hun,  480;  Brock  way 
V.  Brlen,  37  How.  270;  Belknap  v.  Hasbrouck.  13  Abb.  418;  Sale  v. 
I<awson,  4  8andf.  718;  Courtois  v.  Harrison,!  Hilt.  109;  Union  B*k  of 
Troy  V.  Sergeant.  53  Barb.  422 ;  World  Co.  v.  Brooks,  7  Abb.  N.  S. 
712 :  IMggs  «.  WUliams.  15  Abb.  477 ;  Smith  r.Paul,  20  How.  97 :  Lindsay 
V,  Sherman,  Sid.  608:  Amonxv.  Homans,32td.  382;  Wolf  w.  Jacobs,  36 
N.  T.  Snper.  Ct.  406;  see  Owen  v.  Dupignac,  9  Abb.  Pr.  180. 

§  2436.  Id.  {  before  return  of  execution.  —  At  any 
time  after  the  issuing  of  an  execution  agrainst  property, 
as  preecribed  in  section  2458  of  this  act,  and  before  the 
jetam  thereof,  the  judgment  creditor,  upon  proof,  by 
affidavit,  or  other  competent  written  evidence,  that  the 
jadgment  debtor  has  property,  which  he  unjustly  re- 
xunen  to  apply  towards  the  satisfaction  of  the  jud^ent, 
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is  entitled  to  an  order,  reqairlng  the  judgment  debtor 
to  attend  and  be  examined  concerning  his  property,  at  a 
time  and  place  specified  in  the  order. 

Code  of  Ptoc,  2  292,  subd.  2.  Sackett  v.  Newton,  lu  How.  588:  Owen  r. 
Dupignac,  9  Abb.  180 ;  8.  c,  17  How.  512 ;  First  Nat.  Bank  v.  Wilnon.  i 
Week.  Dig.  565. 

g  2437.  Warrant  of  arrest  instead  of  order.  —  Upon 
proof  entitling  a  jadgment  creditor  to  an  order,  under 
either  of  the  last  two  sections  ;  and  also  proof,  hj  affi- 
davit, to  the  satisfaction  of  the  judge,  that  there  is 
danger  that  the  judgment  debtor  will  leave  the  State, 
or  conceal  himself,  and  that  there  is  reason  to  believe 
that  he  has  property,  which  he  unjustly  refuses  to  apply 
to  the  payment  of  the  judgment ;  the  judge  may,  in- 
stead of  making  an  order,  issue  a  warrant  under  his 
hand,  reciting  tae  facts  and  reouiring  the  sheriff  of  any 
county,  where  the  judgment  debtor  may  be  found,  to 
arrest  him,  and  bring  him  before  the  same  judg^,or  be- 
fore another  judge,  if  the  case  is  one  where  the  war- 
rant must  be  returnable  to  another  judge. 

Code  of  Proc. ,  }  292,  subd.  4,  ameaded.  Rohsand  «.  Warinu,  1  Abb.  K. 
C.  311 ;  King  r.  KIrby,  28  Barb.  49 ;  aoc  1  Barb.  Ch.  Pr.  649-50 ;  Andrewt 
V.  Wilson,  9  How.  39.  . 

§  2438.  Id.  \  after  the  order  has  been  made.  —  Where 
the  facts,  specified  in  the  last  section,  are  made  to  ap- 
pear, as  therein  stated,  at  any  time  after  the  making  of 
an  order,  requiring  the  judgment  debtor  to  attend  and 
be  examined,  and  before  the  close  of  his  examination, 
the  judge  may  issue  a  warrant,  as  therein  prescribed ; 
and,  if  necessary,  may  direct  the  adjournment,  or,  if 
the  return  day  of  tlie  order  has  elapsed,  the  continuance 
of  the  proceedings  under  the  order,  until  after  the  re- 
turn of  the  warrant,  and  his  decision  thereupon. 

New. 

§  2439.  Warrant;  how  vacated,  etc.  —  A  warrant, is- 
sued as  prescribed  in  tlie  last  two  sections,  may  be  vacated 
or  modified,  as  prescribed  in  section  2483  of  this  act, 
with  respect  to  an  order. 

New. 

§  2440.  Undertaking  may  be  required,  etc.  —  Where 
a  judgment  debtor  has  been  arrested  and  brought  before 
a  judge,  by  virtue  of  a  warrant,  issued  as  prescribed  in 
this  article ;  and  it  appears  to  the  satisfaction  of  the 
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judge,  from  hia  examination,  or  other  proof,  that  there 
1b  danger  that  he  will  leave  the  State,  or  conceal  him- 
self, and  that  he  has  property,  which  he  has  unjustly 
refused  to  apply  to  the  satisfaction  of  the  judgment ; 
the  judge  may  make  an  order,  requiring  him  to  give  an 
undertaking,  with  one  or  more  sureties,  in  a  sum  fixed 
and  within  a  time  specified  in  the  order,  to  the  effect, 
that  he  will,  from  time  to  time,  as  the  judge  directs, 
attend  before  the  judge,  or  before  a  referee,  appointed 
or  to  be  appointed  in  the  proceedings ;  and  that  he  will 
not,  until  discharged  from  arrest  by  virtue  of  the  war- 
rant, dispose  of  any  of  his  property,  which  is  not  ex- 
empted from  seizure  by  section  2468  of  this  act.  If  he 
ikils  to  comply  with  the  order,  the  judge  must  forthwith, 
by  warrant,  commit  him  to  prison,  thereto  remain  until 
the  close  of  the  examination,  or  the  giving  of  the  re- 
quired  undertaking ;  except  that  the  judge  may  direct 
tne  sheriff  to  produce  him,  from  time  to  time,  as  re- 
quired in  the  course  of  the  proceedings. 
Code  of  Proc,  part  of  i  292,  snbd.  4,  amended. 

§  2441.  Order  to  examine  person  having  property, 
etc^  o£  Judgment  debtor.  —  Upon  proof,  by  affidavit,  or 
other  competent  written  evidence,  to  the  satisfaction  of 
the  judge,  that  an  execution  against  property  has  been 
iflsaed,  as  prescribed  in  section  2458  of  this  act,  and 
either  that  it  has  been  returned  wholly  or  partly  unsat- 
isfied, or  that  it  has  not  been  returned  ;  and  also  that 
any  person  or  corporation  has  personal  property  of  the 
jaag-ment  debtor,  exceeding  ten  dollars  in  value,  or  is 
Indebted  to  him  in  a  sum  exceeding  ten  dollars  ;  the 
jadg'ment  creditor  is  entitled  to  an  order,  requiring  that 
person  or  corporation  to  attend  and  be  examined  con- 
cerning the  debt,  or  other  property,  at  a  time  and  place 
specified  in  the  order.  The  judge  may,  in  his  discre- 
tion, require  notice  of  the  subsequent  proceedings  to  be 
g-iven  to  the  judgment  debtor,  in  such  a  manner  as  he 
deems  just!  But  a  receiver  shall  not  be  appointed 
without  such  a  notice  ;  except  as  otherwise  prescribed 
in  article  second  of  this  title. 

Code  of  Proc.,  {294;  see  |2458,  post;  and.  also.  People  r.  Norton,  4 
gandC.  640:  1 2469. post;  Sherwood  v.  Buffalo  &  N.  Y.  C.  R.  R.  Co.,  12 
How.  "PT.  136;  Gibson  v.  UaRtferty,  37  N.  Y.  M5;  Lowberv.  Mayor,  ft 
Abb. 261:  8.  c  .id.  248;  McBri«le  r.  Farmers'  Branch  Bank. 7  i<l.  347; 
8.  c.,^  Barb.  476;  Goartola  v.  Harrison,  3  Abb. ;  r.  c,  VI  liow.  3S»;  1 
Uilt.  110;  Lathrop  t;.  Clapp,  40  N.  Y.  328;  8.  c,  23  How.  4:23  ;   Foster  «. 

^  Digitized  by  VjOOQIC 


§§  2442-2444.  SUPPL'NTARY  PROCEEDINGS.  85« 

Prince,  18  Id.  258 ;  g,  o..  8  Abb.  407 ;  Seelv  r.  Garrison,  10  Id.  460 :  Ward  u. 
Beebe,  17  id.  1 ;  8.  C,  lO  id.  373;  Kov  r.  Baucud,  43  Barb.  310 ;  llauptiuui 
V.  CfttUn,  IB.  D.  Smith,  730:  Brett r.  Browne,  1  Abb.  N.  S.  155:  Lee  r. 
Heirberger,  1  Code  R.  38;  Van  Wyck  r.  Bra«lley,  3  id.  157;  Town  t. 
Safeguard  Inn.  Co.,  4  Bo^^w.  fci ;  Pfople  r.  Uulbert,  5  How.  i46 ;  Catlln 
V.  Doughty,  13 Id.  459;  ConiinK  v.  Tooker,  5M.  19;  Woodman  c.  Goodc- 
noagh,  18  Abb.  265;  Kemp  v.  Harding.  4  How.  178;  Barker  r.  Jobn.^o, 
4  Abb.  435;  Holmes  r.  Jordon,  15  1<1.  410.  note;  Parker  r.  Iluoi,  Id.; 
Ward  r.  Beebe,  Id.  372;  Hanson  r.  Tripler.  3  Sandf.  Sup.  Ct.  73:1;  People 
e.  Norton,  4  id.  640;  Hlud  v.  Canandal^a  and  Nlanira  Falls  R  R.  Co.. 
10  How.  487;  Lynch  r.  Johnson,  43  N,  Y.  27;  Smith  v.  McNamara.15 
Hun,  447;  Graves  v.  Lake,  12  Howr.a3;  Day  r.  Lee,  n  How.  Pr.  9S-  1 
Abb.  N.  C.  72 : Graasmuck  v.  Kichards.  2  id.  359;  Sotiy-:-':  -  T>-  V-  •*: 
Sav.  Bank,  20  Alb.  L.  J.  197. 

§  2442.  Either  order  may  require  attendance  be> 
fore  a  refiaree.  —  An  order,  reqairiog  a  person  to  attend 
and  be  examined,  made  pursuant  to  anj  proTision  of 
this  article,  must  require  him  so  to  attend  and  be  exam- 
inedf  either  before  the  judge  to  whom  the  order  is  re- 
turnable, or  before  a  referee  designated  therein.  Where 
the  examination  is  taken  before  a  referee,  he  most  cer- 
tify, to  the  judge  to  whom  the  order  is  returnable,  all 
the  evidence  and  the  other  proceedings  taken  before 
him. 

Code  of  Proc,  1296;  Hatch  v.  Weyburn,8  How.  163,313:  11  Id.  446; 
Conway  tj.  Hitchlns,  9  Barb.  378;  Allen  v.  Starring,  S6  How.  57;  Hoi- 
lister  V.  Spaffbrd,  3  Sandf.  742;  s.  c,  1  Code  R.  120;  Olcklnaon  v.  Taa 
Tine,  1  Sandf.  Sup.  Ct.  724 ;  Hudson  v.  Pleta,  11  Paige,  ItM ;  Kauftnan  v. 
Thrasher,  10  Hun,  438;  Dorrr.  Noxon,  5  How.  29;  Coming  t».  Tooker, 
id.  16:  Redmond  V.  Goldsmith,  2  Law  BalleUD,19;  Sickles  t».  H«nley.4 
Abb.  N.  C.  231;  Kennedy  t>,  Narcott,  54  How.  87;  Lewis  v.  Peiilleld,a9 
Id.  490. 

g  2443.  Reference  may  be  ordered  at  any  time<— At 

any  stage  of  the  proceeaings,  the  judge  to  whom  the 
order  is  returnable  may,  in  his  discretion,  make  an  or- 
der, directing  that  any  other  examination,  or  testimony, 
be  taken  by,  or  that  a  question  arising  be  referred  to,  a 
referee,  designated  in  the  order.  Where  a  question  is 
so  referred,  uie  referee  may  be  directed  to  report  either 
the  evidence  or  the  facts. 

Code  of  Proc,  1 300.  See  Dorr^  t>.  Noxon,  5  How.  29 ;  and  see  case* 
cited  under  1 2442,  ante. 

§  2444.  Proceedings  upon  examination}  acyonm- 
ment. — Upon  an  examination  under  this  article,  each 
answer  of  a  party  or  witness  examined  mnat  be  under 
oath.  A  corporation  must  attend  by,  and  answer  under 
the  oath  of,  an  officer  thereof;  and  the  judge  may,  in 
his  discretion,  specify  the  officer.  Either  party  may  be 
examined  as  a  witness,  in  his  own  behalf,  and  may  pro- 
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dace  and  examine  other  witnestiea,  aa  upon  the  trial  of 
ar  action.  The  judge  or  referee  may  adjourn  any  pro- 
ceedings, under  this  article,  from  time  to  time,  aa  he 
ihinks  proper. 

Substituted  for  Code  of  Proc,  H292  and  396,  or  snch  parts  thereof 
as  relate  to  exaralnatloQS.  Canavaa  v.  McAndrew,  20  Hun,  46;  Kauf- 
man V.  Thrasher,  10  Id.  438  ;  Mason  v.  Lee,  23  How.  466 ;  Orr*s  Case,  2 
Abb.  457;  Loolcwood  v.  Wartaell,  15  id.  430  n;  People  v.  Marston.lS  id. 
257;  Carter  v.  Clarke,  7  Rob.  490;  Hudson  v.  Pieu,  IL  Paige,  1«);  3N. 
Y.  Leg.  Obs.  120 ;  Allen  v.  Starring,  26  How.  57 ;  Qraham  v.  Cotbum,  14 
Id.  d2 ;  6  Duer,  678 ;  Morreil  v.  Hey,  15  Abb.  430 ;  24  How.  48 ;  Coming  t>. 
Tooker,5id.  16;  Sherwood  v.  Dolen,  14  Hun,  191:  Lathrop  v.  Clapp,40 
N.  T.  328 :  Sandfonl  r.  Carr,  2  Abb.  462 ;  Graves  r.  White.  12  How.  33 ; 
LeRo7  «.  Halaey,  1  Duer,  589 ;  WilUams  v.  Carroll,  2  Hilt.  438 :  Wicker  v. 
Dresser,  14  How.  465;  Forbes  v.  Wlllard,  37  id.  193;  M  Barb.  520. 

§  2446.  Referee  to  be  sworn. — Unless  the  parties 
expressly  waive  the  referee's  oath^  a  referee,  appointed 
as  prescribed  in  this  article,  must,  before  entering  upon 
an  examination,  or  taking  testimony,  subscribe  and  take 
an  oath,  tliat  he  will  faithfully  and  fairly  discharge  his 
duty  upon  the  reference,  and  make  a  just  and  true  re- 
port, according  to  the  best  of  his  understanding.  The 
oath  may  be  administered  by  an  officer  designated  In 
section  842  of  this  act,  and  must  be  returned  to  the 
judge,  with  the  report  or  testimony. 

New.    See  {1016,  ante. 

§  2446.  Order  permitting  person  indebted  to  pay 
debt  to  sherifif. — At  any  time  after  the  commencement 
of  a  special  proceeding,  authorized  by  this  article,  and 
before  the  appointment  of  a  receiver  therein,  or  the  ex- 
tension of  a  receivership  thereto,  the  judge,  by  whom 
the  order  or  warrant  was  granted,  or  to  whom  it  is  re- 
turnable, may,  in  his  discretion,  upon  proof,  by  affidavit, 
to  his  satisfaction,  that  a  person  or  corporation  is  in- 
debted to  the  judgment  debtor,  and  upon  sucli  a  notice, 
given  to  such  persons,  as  he  deems  just,  or  without  no- 
tice, make  an  order,  permitting  the  person  or  corpora- 
tion, to  pay  to  a  sheriff,  designated  in  the  order,  a  sum, 
on  account  of  the  alleged  indebtedness,  not  exceeding 
the  sum  which  will  satisfy  the  execution.  A  payment 
thus  made  is,  to  the  extent  thereof,  a  discharge  of  the 
indebtedness,  except  as  against  a  transferee  from  the 
judgment  debtor,  in  good  faith  and  for  a  valuable  con- 
sideration, of  whose  rights  the  person  or  corporation  had 
actual  or  constructive  notice,  when  the  payment  was 
made. 
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Code  of  Ptocm  t298.  amended.  Bee  Calkins  r.  Packer,  21  lUrb.  373, 
283 :  Richardson  t>.  Alnsworth,  20  Uow.  521 :  Leyman  v.  Cartwrlght.  S 
B.  D.  Smith,  117:  Robinson  r.  Weeks,  6  flow.  161;  Couniryman  r. 
'Boyce,  3  Id.  3M  ;  Huse  v.  Guyot,  3  T.  A  C.  790 :  Bishop  v.  Garcia,  14  Abb. 
N.  8.  69;  Hale  r.  Olney,  65  Barb.  27:  Mallory  v.  llorton,  21  Id.  «!<; 
Davenport  r.  Ludlow,  3  C.  R.  66 ;  Ilandly  v.  Greene,  15  id.  601 :  liaikeT 
V.  Kenworthy,  41  N.  Y.  215;  Dnffleld  v.  Norton,  73  id.  218;  Adams  r. 
Welch,  43  N.  Y.  Super.  K. 

§  2447.  Order  requiring  delivery  of  money  or  prop- 
er^ to  sheriff  or  receiver. — ^Wliere  it  appears,  from  the 
examination  or  testimony  taken  in  a  special  proceeding 
authorized  hj  tliis  article,  that  the  judgment  dehtor 
has,  in  his  possession  or  under  his  control,  monej  or 
other  personal  property,  belonging  to  him  ;  or  that  one 
or  more  articles  of  personal  property,  capable  of  de- 
livery, his  right  to  the  possession  whereof  is  not  sub- 
stantially disputed,  are  in  the  possession  or  under  the 
control  of  another  person  ;  the  jud^e,  by  whom  the  or- 
der or  warrant  was  granted,  or  to  whom  it  is  returnable. 
may,  in  his  discretion,  and  upon  such  a  notice,  gi  ven  to 
such  persons,  as  he  deems  just,  or  without  notice,  make 
an  order,  directing  the  judgment  debtor,  or  other  person, 
immediately  to  pay  the  money,  or  deliverthe  articles  of 
personal  property,  to  a  sheriff,  designated  in  the  order, 
unless  a  receiver  has  been  appointed,  or  a  receivership 
has  been  extended  to  the  special  proceeding,  and  in  that 
case  to  the  receiver. 

Substituted  for  Codeof  Proc.,|297.  Lynch  v.  Johnson.  4«  N.  T.  27: 
Potter  V.  Low,  16  How.  M9;  Atkinson  v.  Lewlne,  11  Abb.N.  S.  3^4; 
Stewart  v.  Forster,  1  HUt.  005 ;  McGormlck  v.  Kehoe,  7  N.  Y.  Log.  Ot)«. 
184;  Westside  Bank  r.  Pugsley.  47  N.  Y.  868;  8.  c,  12  Abb.  N.  S.  »: 
Campbell  v.  Foster,  33  N.  Y.  361;  Locke  t?.  Mabbett,  2  Keye^,  457; 
Graff  r.  Bennett,  31  N.  Y.  9;  s.  c.,2Rob.  M;  25  How.  470:  Genet  r. 
Foster,  18  How.  60;  Wootlmanr.  Goodenough,  18  Abb.  26ft ;  WatrouiP- 
Lathrop,  4  Sandf.  700;  Ten  Brook  r.  Bloo,  2  Abb.  234;  8.  c,  13  Uow.  28; 
Davenport  V.  Ludlow,  3 C.  R.  66;  a.  c.,4  How.  337;  Hudson  r.  Plets.ll 
Paige,  180 :  Sands  v.  Roberts,  8  Abb.  »t3 :  Browning  r.  Bettts,  ii  Paije. 
568;  McConn  v.  Dorshelmer,  Clarke,  144;  Ireland  r.  Smith,  1  Barb.  419; 
Caton  r.  Southwell,  13  id.  335;  Stewart  it.  Martin,  5  id.  43S  ;  Moak  r. 
Coates,  33  id.  4<w ;  Boaniish  v.  Hoyt,  7  Rob.  3«I7;  Qerreganl  v.  VTheel- 
wright,3  Abb.  264;  Barnes  r.  Morgan,  3  Hun,  703;  Bush  v.  White,  U 
Abb.  21;  Tripp  v.  Childs,  14  Barb.  85;  CumminKS  ».  TImbemian.  » 
How.  236 ;  Martin  r.  Sheriden,  2  Hilt.  6H6;  Van  Vechten  t?.  Hull,  14  How. 
436;  Cox  V.  Staflord.lSid.  619;  Tillot»on«.  Wolcott,48N.  Y.  188:  J  1»4, 
ante;  Bunnv.  Fonda.  2  C.  R.  70!  Bally  v.  Rycler,  lON.  Y.  363;  Jenner 
V.  Sanborn,  37  Barb.  610;  Alexander  v,  Richardson,  7  Rob.  64 ;  Saixlfom 
V.  Moshier.  13  How.  163;  People  v.  Cowles,  34  id.  481;  Croutise  r. 
Whipple,  id.  833;  Peters  v.  Kerr,  22  id.  3;  Hall  r.  McMahon.  10  .\bb. 
103;  Gasper  V.  Bennett,  12  How.  307;  Clappv.  Lathrop,  40  N.  Y.  328;  a. 
c,  23  How.  423:  Teller  r.  Randall,  26  Id.  rv5:  Barnard  v.  Kobbe^M  N. 
T.  616;  8.  c,  3 Daly,  372  ;  Bcebor.  Kenyon,  3  Iinn,73:  Rmlman  r.  Henry, 
17  N.  Y.  484 :  Teller  V.  Randall.  40  Barb.  2*2 ;  Havens  v.  Nat.  mty  Bank  of 
Brooklyn.  4  Hnn.  131 ;  Glenvlllc  Woolen  Co.  r.  Ripley,  4:i  N.  Y,  206; 
Reynolds  r.  McElhone.20  How.  45t ;  Kearnnv's  Ca'^e.  l.'^  Abb.  459;  Hoi- 
stemv.  Rice,  1511.  ai7:  Joyce  r.  Hoi  brook,  7  1 1.  3'i;  Ilautman  r.  Cat- 
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lin,  1 S.  B.  Smith,  ISO ;  Oiboon  v.  Haggerty,  87  N.  Y.  5A8 :  Waldhelm  e. 
Bender,  96  How.  181 ;  Hosier  «.  Lees,  Dally  Reg.,  Aug.  24, 1878;  Uentx 
V.  HcQee,  1  Law  Bull.  3.  ~o  .      • 

§  2448.  Duty  of  the  sheriff.— If  the  sheriff;  to  whom 
money  is  paid,  or  other  property  is  delivered,  pursuant 
to  an  order  made  as  prescribed  in  either  of  the  last  two 
sections,  does  not  then  hold  an  execution  upon  the 
judgment  against  the  property  of  the  judgment  debtor, 
be  has  the  same  rights  and  powers,  and  is  subject  to  the 
same  duties  and  liabilities,  with  respect  to  the  money 
or  property,  as  if  the  money  had  been  collected,  or  the 
property  had  beenleyied  upon  by  him,  by  virtue  of  such 
an'  execution  ;  except  as  otherwise  prescribed  in  the 
next  section. 

Code  of  Proc,  1 297 ;  see  cases  cited  under  iMt  section.  Baker  r.  Ken- 
worthy,  41  N.  Y.  215 ;  AUaius  v.  Welsh,  43  N.  Y.  Super.  Ct.  M. 

§  2449.  How  money  or  property  applied  to  pay  the 
Judgment. — After  a  receiver  has  been  appointed,  or  a 
receivership  has  been  extended  to  the  special  proceed- 
ing, the  judge  must,  by  order,  direct  the  sheriff  to  pay 
the  money  or  the  proceeds  of  the  property,  deducting 
lus  fees,  to  the  receiver ;  or,  if  the  case  so  requires,  to 
deliver  to  the  receiver  the  property  in  his  hands.  But 
if  it  appears,  to  the  satisfaction  of  the  judge,  that  an 
order,  appointing  a  receiver  or  extending  a  receivership, 
is  not  necessary,  he  may,  by  an  order  reciting  that  fact, 
direct  the  sheriff  to  apply  the  money  so  paid,  or  the 
proceeds  of  the  property  so  delivered,  upon  an  execution 
m  favor  of  the  judgment  creditor,  issued  either  before 
or  after  the  payment  or  delivery  to  the  sheriff. 

Code  of  Proc.,  M297  and  298.  People  v.  King,  9  How.  97 ;  Dickinson  v. 
Van  Tlne,l  Sandf.  Sup.  Ct.  724,  728;  Keamey^a  Case,  13  Abb.  459;  Ro<i- 
man  v.  KlngJ7  N.  Y.  482;  Goodyear  v.  Betts,  7  How,  187;  s.c,  1  Ducr. 
65;  5  How.  29;  Corning  v.  looker,  id.  16;  sec,  also,  ca;se8  cited  under} 
2447,  ante. 

§  2460.  Balance  to  be  paid  or  delivered  to  Judgment 
debtor,  etc — Where  money  is  paid,  or  property  is  de- 
livered, as  prescribed  in  the  last  four  sections,  and 
afterwards  the  special  proceeding  is  discontinued  or  dis- 
missed; or  the  judgment  is  satisfied,  without  resorting 
to  that  money  or  property ;  or  a  balance  of  the  money,  or  of 
the  proceeds  of  the  property,  or  a  part  of  the  property,  re- 
mains in  the  sheriff^s  or  the  receiver's  hands,  after 
satisfying  the  judgment,  and  the  costs  and  expenses  of 
the  special  proceeding  ;  the  judge  must  make  an  order, 
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directing  the  BherifTor  receiver  to  pay  the  monejr,  or  de- 
liver the  propertj,  so  remaining  in  his  hands,  to  the 
judgment  dehtor,  or  to  such  other  person  as  appears  to 
be  entitled  tRereto,  upon  payment  of  his  fees,  and  all 
other  sums  legally  chargeable  against  the  same. 

New  in  form.    See  cases  ,cited  under  1 2446,  ante. 

§  2461.  Judge  may  ei^Join  tranafer,  etc,  of  property. 

— The  judge  by  whom  the  order  or  warrant  was  granted, 
or  to  wliom  it  is  returnable,  may  make  an  inianctk>n 
order,  restraining  any  person  or  corporation,  whether  a 
party  or  not  a  party  to  the  special  proceeding,  from 
making  or  8u£fering  any  transfer  or  other  disposition  of, 
or  interference  with,  the  property  of  the  judgment 
debtor,  or  the  property  or  debt,  concerning  which  any 
person  is  required  to  attend  and  be  examined  until 
further  direction  in  the  premises.  Such  an  injunction 
order  may  be  made  simultaneously  with  the  order  or 
warrant,  by  which  the  special  proceeding  is  instituted, 
and  upon  the  same  papers ;  or  afterwards,  upon  an  affi- 
davit»  showing  sufficient  grounds  therefor.  The  judge 
or  the  court  may,  as  a  condition  of  granting  an  applies* 
tion  to  vacate  or  modify  the  injunction  oider,  require 
the  applicant  to  give  security,  in  such  a  sum  and  in  such 
a  manner,  as  justice  requires. 

Code  of  Proc. ,  )i  298  and  299,  amended.  People  ex  rcl.  Morris  v.  Baa- 
dall,  73  N.  Y.  416:  Morris  v.  first  NaUonal  Bank,  08  Id.  362;  Green  v. 
Bullard.S  now.  316;  Ta^gard  r.  Talcott,  2  E«lw.  Ch.  6&:  Potter  v. 
Low,  16  How.  M9 ;  Parker  v.  Wakeman,  10  Paige,  4S5 ;  BfcCredie  v. 
Senior,  4  Id. 378 ;  Lansing  v.  Eaaton,  7  ld.364 ;  &ou  v.  Claussmaa,  3  Sandt 
676 ;  Bce  (  14.  ante ;  Richardson  v.  Rust,  9  Paige,  243 ;  Ireland  v.  Smtt2i,S 
How.  244;  Newell  v.  Cutler,  19Uun,  74;  People  ex  rel.  Morris  e.  Ban- 
dalU73N.Y.  416. 

^  2452.  Mode  of  service  of  certain  orders.  —  An  in- 
Junction  order,  or  an  order  requiring  a  person  to  attend 
and  be  examined,  made  as  prescribed  in  this  article, 
must  be  served  as  follows : 

1.  The  original  order,  under  the  hand  of  the  judge 
making  it,  must  be  exhibited  to  the  person  to  be 
served. 

2,  A  copy  thereof,  and  of  the  affidavit  upon  which  It 
was  made,  must  be  delivered  to  him. 

Service  upon  a  corporation  is  sufficient  if  made  upon 
an  officer,  to  whom  a  copy  of  a  summons  must  be  deliv- 
ered, where  a  summons  is  personally  served  upon  the 
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corporation  ;  unless  the  officer  Is  specially  designated 

by  tlie  judge,  as  prescribed  in  section  2444  of  this  act 

New.  B«Md  on  2  A.  S.  401,  (  44  (2  Edm.  417).  See  Green  v.  Ballaiti,8 
How.  Pr.  313;  €tlca  City  Bank  ».  Buell,  17  id.  498;  9  Abb.  Pr.  385;   Par- 

Juebanon  V.  Kimball,  18  How.  Pr.  S3:  Barker  r.  Johnson,  4  Abb.  435; 
tenderHon  v.  Stone,  2  Sweeney,  i6&;  s.  8.,  40  How.  333:  Arctic  Ins.  Co. 
V.  Hicks.  7  Abb.  2M;  Billings  v.  Carver,  54  Barb.  40;  Newell  o.  Cutler, 
19  Unn,  74:  Johnson  v.  Tattle,  17  Abb.  315. 

g  2463.  Service  of  a  warrant  —  The  sheriff,  when 
he  arrests  a  judgment  debtor  by  virtue  of  a  warrant, 
issued  as  prescriljed  in  this  article,  must  deliver  to  him 
a  copy  of  the  warrant,  and  of  the  affidavit  upon  which 
it  was  granted. 

New. 

§  2454.  Bowproceedings  discontinued  or  dismissed. 
A  special  proceeding,  instituted  as  prescribed  in  this 
article,  may  be  discontinued  at  anytime,  upon  such 
terms  as  justice  requires,  by  an  order  of  the  judge,  made 
upon  tlie  application  of  the  judgment  creditor.  Where 
the  judgment  creditor  unreasonably  neglects  or  delays 
to  proceed,  or  where  it  appears  that  his  judgment  lias 
been  satisfied,  his  proceedings  may  be  dismissed,  upon 
like  terms,  by  a  like  order,  made  upon  the  application 
of  the  judgment  debtor,  or  of  the  plaintiff  in  a  judg- 
ment creditors  action  against  the  debtor,  or  of  a  judg- 
ment creditor  who  has  instituted  either  of  the  special 
proceedings  authorized  by  this  article.  Where  an  order 
appointing  a  receiver,  or  extending  a  receivership,  has 
been  made,  in  the  course  of  the  special  proceedin^^,  no- 
tice of  the  application  for  an  order  specified  in  this  sec- 
tion, must  be  given,  in  such  a  manner  as  the  judge 
deems  proper,  to  all  persons  interested  in  the  receiver- 
ship, as  far  as  they  can  conveniently  be  ascertained. 

New.  Squire  r .  Young.  1  Bosw.  690 ;  Fellerman's  Case,  2  Abb.  Pr.  155 ; 
Cowdry  v.  Carpenter,  17  id.lOT  ;  Farqn<»barson  v.  Kimball,  18  now.Pr.33; 
e  Abb.  Pr.  3H5,  n  ;  Bennett  f>.  McGnire,  58  Barb.  625 ;  8.  c,  ft  Lans.  183; 
Thomaa  v.  Kircher,  15  Abb.  N.  S.  342 ;  Ballou  r.  Boland,  14  Hun,  356 ; 
Kenncily  r.  Norcott,  54  How.  88;  Underwood  v.  Sutcllflfe,  10  Uun,453; 
Ammidon  t».  Wolcott,  15  Abb.  314 ;  Carter  v.  Clarke.  7  Rob.  490 ;  SUnly 
v.  Lovelt,  14  Hun,  412 :  Schanck  v,  Conover,  66  How.  437 ;  Lilliendahl  v. 
Fellenxum,  11  How.  528. 

g  2456.  Costs  to  Judgment  creditor.  —  The  judge 
may  make  an  order  allowing  to  the  judgment  creditor  a 
fixed  sum,  as  costs,  consisting  of  his  witnesses'  fees  and 
other  disbursements,  and  of  a  sum,  in  addition  thereto, 
not  exceeding  thirty  dollars  ;  and  directing  the  payment 
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thereof  out  of  any  money  which  has  come,  or  may 
come,  to  the  hands  of  the  receiver,  or  of  the  sheriff;  or, 
within  a  time  specified  in  the  order,  by  the  judgment 
debtor,  or  other  person  against  whom  the  special  pro- 
ceeding is  instituted. 

Code  of  Proc,  I  301,  in  pari,  amended.  Davis  v.  Turner,  i  How.  190; 
Keamey'H  Cuae,  13  Abb.  4d9 ;  Provost  v.  Farroll.  13  Hun,  9i3:  Knffle  v. 
Bonneau,  2  Bandf.  679;  Hulsaver  v.  Wiles,  11  How.  446;  Webber  v.  Hob- 
ble. 13  id.  382. 

§  2466.  Id.;  to  Judgment  debtor,  etc.  —  Where  the 
judgment  debtor,  or  other  person  against  whom,  the 
special  proceeding  is  instituted,  has  been  examined  and 
property,  applicable  to  the  payment  of  the  judgment, 
has  not  been  discovered  in  the  course  of  the  special  pro. 
eeeding,  the  judge  may  make  au  order,  allowing  him  a 
like  sum  as  costs ;  ancl  directing  the  payment  thereof, 
within  a  time  specified  in  the  order,  by  the  judgment 
creditor  ;  or,  except  where  it  is  allowed  to  the  judgment 
debtor,  out  of  any  money  which  has  come,  or  may 
come,  to  the  hands  of  the  receiver  or  of  the  sheriff. 

Id..  }  .TOl,  In  part,  amended.  Davis  r.  Tnmer,  4  How.  190;  Auodj- 
moua,  3  Sandf.  725;  1  C.  B.  N.  S.  113;  AnonymouiH,  11  Abb.  108. 

§  2467.  Disobedience  to  order ;  how  punished.  — A 

person  who  refuses,  or  with  sufficient  excuse  neglects, 

to  obey  an  order  of  a  judge  or  referee,  made  pursuant  to 

the  last  two  sections,  or  to  any  other  provision  of  this 

article,  and  duly  served  upon  him,  or  an  oral  direction, 

g^ven  directly  to  him  by  a  judge  or  referee,  in  the  course 

of  the  special  proceeding  ;  or  to  attend  before  a  judge 

or  referee,  according  to  the  command  of  a  subpoena, 

duly  served  upon  him  ;  may  be  punished  by  the  judge 

or  by  the  court  out  of  which  the  execution  was  issued, 

as  for  a  contempt. 

Code  of  Proc. ,  1 302.  Lathrop  v.  Clapp,  40  N.  T.  S2S :  People  v.  Mart- 
ton,  18  Abb.  Pr.  257 :  People  v,  Dutcher,  3  Abb.  N.  S.  161 :  Trrmain  v. 
RIchardwn,  6.S  N.  Y.  617  ;  Sickles  v.  Ilanly,  4  Abb.  N.  C.  231 ;  Sheptieid 
V.  Deane,  13  How.  173:  3  Abb.  421 :  Re  Smethurst,  2  Sandf.  724  :  People 
V.  Kellv,22llow.  309:  13Abb.4M);  Dresser  v.  Van  Pelt,  15  How.  19:  Kelly 
r.  McCorralck,  '£6  N.  Y.  318 ;  Holstein  v.  Rice,  15  Abb.  307 ;  24  How.lSftS 
Muldoon  V.  Plerz,  1  Abb.  N.  C.  309 ;  Matter  of  Johns,  1  Law  Bull.  75; 
Shults  V.  Andrews,  54  How.  378 ;  Miller  v.  Adams.  52  N.  Y.  400 ;  People 
V.Jones.  1  Abb.  N.  C.  172;  Sioane  v.  Utnlns,  1  Law  Bull.  50:  Potter  v. 
Low,  16  How.  .M9;  Deposit  Nat.  Bank  rlrickham,44  1(1.421;  Taggtld 
V.  Talcott.  2  Bdw.  628 :  People  v.  Kinffsland.  3  Abb.  Ct.  App.  325 ;  Jofoe 
«.  Holbrook.  7Abb.  336;  DeWitt  r.  Dennis, 3n  How.  ISl:  Pitt  v.DtsTtaon, 
37  N.  Y.  2.Ti;  Watson  r.  Fitzsinimons.  6  Dner,  629;  Dean  v.  Hyatt^S 
Week.  Dig.  67  :  Rons  v.  rinssman,  3  Sandf.  ft7«:  Richardson  r.  RasLt 
Palae.  243;  West  Side  Bank  v.  Ihigsley,  12  Abb.  N.  8. 2S;  47  N.T.  Ms 
Usher  v.  Doyle,  2  Law  Bull.  13. 
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§  2468.  Upon  what  Judgment,  and  to  what  coonty, 
the  execution  \nnst  have  issued. —  In  order  to  entitle  a 
judgment  creditor  to  maintain  either  of  the  special  pro- 
ceedings, aathorized  by  this  article,  the  judgment  mast 
have  been  rendered  upon  the  judgment  debtor's  appear- 
ance, or  personal  service  of  the  summons  upon  him  for 
a  sum  not  less  than  twenty-five  dollars,  exclusive  of 
costs  ;  and  the  execution  must  have  been  issued  out  of 
a  court  of  record ;  and,  either 

1.  To  the  sheriff  of  the  county  where  the  judgment 
debtor  has,  at  the  time  of  the  commencement  of  the 
special  proceeding,  an  office  for  the  regular  transaction 
of  business  in  person ;  or 

2.  If  the  judgment  debtor  is  then  a  resident  of  the 
State,  to  the  sheriff  of  the  county  where  he  resides  ;  or 

8.  If  he  is  not  then  a  resident  of  the  State,  to  the 
sheriff  of  the  county  where  the  judgment-roll  is  filed; 
unless  the  execation  was  issued  out  of  a  court  other 
than  that  in  which  the  judgment  was  rendered,  and,  in 
that  case,  to  the  sheriff  of  the  county  where  the  tran- 
script of  the  judgment  is  filed. 

Part  of  Code  of  Proc,  {  292,  amended.  Bartlett  t».  McNeil,  60  N.  Y. 
63;  Schwlngwrt>.Hlckok,53Ul.  280;  Bartlett  u,  SplccrJ5  Jd.  528;  Chau- 
taaaaa  Coonty  Bank  v.  White,  6  id.  236;  Same  v.  Rislcy,  19  Id.  369; 
McCartney  r.  Bostwick,  32  Id.  53;  Payne  r.  Sheldon,  63  Barb.  109; 
Bingham  v.  Dlsbrow,  14  Abb.  Pr.  251 ;  Jessup  v.  Jones,  32  IIqw.  Pr. 
191 ;  Belknap  v.  Ilasbrouck,  13  Abb.  Pr.  418,  note :  McKwen  r.  Burgess, 
15  id.  473 ;  8.  C  25  How.  92 ;  Stryking  v.  Hicks,  2  Law  Bulletin,  6. 

g  2469.  In  what  coontv' Judgment  debtor,  his  bailee, 
etc^  must  attend.  —  If  the  judgment  debtor,  or  other 
person,  required  to  attend  and  be  examined,  as  prescribed 
ui  this  article,  or  the  officer  of  a  corporation,  required  to 
attend  in  its  behalf,  is,  at  the  time  of  the  service  of  the 
order  upon  him,  a  resident  of  the  State,  or  then  has  an 
ofELce  within  the  State,  for  the  regular  transaction  of 
business,  in  person,  he  cannot  be  compelled  to  attend, 
pursuant  to  the  order,  or  to  any  adjournment,  at  a  place 
without  the  county  wherein  his  residence  or  place  of 
business  is  situated. 

Id.,  1 292.  Belknap  r.  Uaxbrouck.'lS  Abb.  41A,  n  :  McEwan  v.  Bun;e5^» 
15  Id.  473;  25  How.  92;  Gould  r.  Moore,  51  id.  \SS\  Foster  v.  Prince, 
18  id.  2S8;  8  Abb.  407;  Anaway  v.  David,  9  Hun,  296. 

§  2460.  No  person  excused  from  answering  on  the 
groond  of  fraud.  —  A  party  or  a  witness,  examined  in  a 
ipedal  proceeding,  authorized  by  this  article,  is  not  ex- 
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cased  from,  answering  a  questioo,  on  tkeffzound  tliat  his 
examination  will  tend  to  oonvict  kim  of  tiie  oommiBaloQ 
of  a  fraud ;  or  to  prove  that  he  has  been  a  party  or  privy 
to,  or  knowing  of,  a  conveyance,  assignmenty  transfer, 
or  other  disposition  of  property  for  any  purpose ;  or 
that  he  or  another  person  claims  to  be  entitlea,  as  against 
the  judgment  creditor,  or  a  receiver  appointed  or  to  be 
appointed  in  the  special  proceeding,  to  hold  property, 
derived  from  or  through  the  judgment  debtor,  or  to  be 
discharged  from  the  pi^yment  of  a  debt  which  was  due 
to  the  judgment  debtor,  or  to  a  person  in  his  behalf. 
But  an  answer  cannot  be  used,  as  evidence  against  the 
person  so  answering  in  a  civil  or  criminal  action,  or  in 
any  other  special  proceeding,  civil  or  criminal. 

Id..  S292.  amended.  Barber  v.  People,  17  Hun,  366:  Latbrop  v. 
Clapp,  40  N.  Y.  328 ;  Forbear.  WlUanl,  M Barb.  580. 

§  2461.  Proceedings  where  Judgment  is  against  Joint 

debtors.  —  Where  the  execution  was  issued  as  pre> 
scribed  in  section  1941  of  this  act,  a  debt  due  to,  or  other 
personal  property  owned  by,  one  or  more  of  the  defend- 
ants not  summoned,  jointly  with  the  defendants  sum- 
moned, or  with  any  of  them,  may  be  reached  by  a 
special  proceeding,  instituted  as  prescribed  in  this 
article,  and  founded  upon  the  judgment. 

Id..  {294. amended;  see {1871,  ante.  BlIlboAir  v.  Henback,  13  Abb. 
Pr.  143;   Field  v.  Chapman,  id.  434;  Produce  Bank  v.  Morton,  07  K.  T. 

199. 

§  2462.  Proceedings  commenoed  before  one  Judge 
may  be  continued  bdFore  another.  —  Sections  26,  S, 
and  279  of  this  act  apply  to  a  special  proceeding,  insti; 
tuted  as  prescribed  in  this  article;  and  the  judge  before 
whom  il  is  continued,  as  prescribed  in  either  of  those 
sections,  is  deemed  to  be  the  judge  to  whom  an  order  or 
warrant  is  returnable,  for  the  purpoee  of  any  proviaion 
of  this  or  the  next  article. 

New. 

§  2463.  Oases  where  this  chapter  is  not  applicable  | 
what  property-  cannot  be  reached.  —  This  article  does 
not  apply  where  the  iudgment  debtor  is  a  corporetion 
created  by  or  under  the  uiws  of  the  State,  or  a  foreign 
corporation  specified  in  section  1812  of  this  act.  Nor 
does  it  authorize  the  seizure  of,  or  other  interference 
with,  any  property,  which  is  expressly  exempt  by  law 
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from  levy  and  sale  by  virtae  of  an  execution ;  or  any 
money,  thJng  in  action,  or  other  property,  held  in  trust 
for  a  judgment  debtor,  where  the  trust  has  been  created 
by,  or  the  fund  so  held  in  trust  has  proceeded  from,  a 
person,  other  than  the  ludgment  debtor;  or  the  earn- 
ings of  the  judgment  debtor  for  his  personal  services, 
rendered  within  sixty  days,  next  before  the  institution 
of  the  special  proceeding  ;  where  It  is  made  to  appear, 
by  his  oath  or  otherwise,  that  those  earnings  are  ueces- 
sary  for  the  nee  of  a  family,  wholly  or  partly  supported 
by  nis  labor. 

New.  MoKUi  V.  N.  T.  ft  A.  R.  R.  Co.,  10  Paige,  290;  Hinds  v. 
Canandaigua  R.  R.  Co^  10  How.  Pr.  4^ ;  Haaimond  v.  Huctoon  R.  Iron 
Co.,  11  id.  »;  Sherwood  V.  Baffltlo  R.  R.  Co.,  12  id.  136:  see  Bartlett  v. 
Drew,  00  Barb.  6i8 ;  •.  c,  4  Laos.  444 :  Pennin  v.  Malloy,^  N.  T.  Super.  Ot. 
(1  J.  A  S.)  3S2 ;  Canipbeil  v.  Foster,  35  N.  T.  361 ;  Miller  v.  Hooper,  19  Hun, 
804:  Newell  p.  Cutler,  id.  74;  Tlllotson  r.  Wolcott,  48  N.  Y.  lf» :  Dick- 
inson V.  Onderdonk.  18  Hun.  479;  Van  Vechten  o.  Hall,  14  How.  436; 
Martin  o.  Sheridcn,  2  Hilt.  586 :  Whaieu  v.  Tennlson^  Law  Bullethi,  22 ; 
Cummins  v.  Timbemian,  49  How.  236;  Bush  r.  White,  12  Abb.  21; 
Oerregani  v.  Wheelwright,  3  Abb.  N.  8.  264 ;  Woodman  v.  Qoodeuough. 
18  Abb.  Pr.  265;  Tripp  v.Chllds,14  Barb.  83;  Potter  o.  Low,  16  How. 


ARTICLE  SECOND 

THE  RBCEtVER. 

Bmo.  2464.  When  and  how  receiver  may  be  appointed. 
246^.  Notice  to  other  creditors. 
2466.  Only  one  receiver  to  be  appointed.    Former  receivenhlp  may 

be  extended. 
aiS7.  (ynler  to  be  filed  and  recorded. 
2468.  When  property  is  vested  In  receiver. 
2109.  How  receiver's  title  to  personal  property  extended  by  relation. 

2470.  County  clerk  to  record  orders,  etc. :  penalty  for  neglect. 

2471.  Receiver  to  be  sulOect  to  control  of  court. 

§  2464.  When  and  how  receiver  may  be  appointed. 
—At  any  time  after  making  an  order,  req airing  tlie 
Judgment  debtor,  or  any  otlier  person,  to  attend  and  l>e 
examined,  or  issning  a  warrant,  as  prescribed  in  article 
first  of  tliis  title,  the  judge  to  whom  the  order  or  war- 
rant is  returnable  may  make  an  order,  appointing  a  re- 
ceiTor  of  the  property  of  the  j  adgment  debtor.  At  least 
two  days'  notice  of  the  application  for  the  order  ap- 
pointing a  reoeiTer,  most  be  given  x)erBonally  to  the 
Judgment  debtor,  unless  the  ju^e  is  satisfied  that  he 
cannot,  with  reasonable  diligence,  be  found  within  the 
State ;  in  which  case,  the  order  must  recite  that  fact, 
«nd  may  dispense  with  notice,  or  may  direct  notice  to 
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be  given  in  any  manner  v^Uich  the  judge  thinks  proper. 
But  where  the  order  to  attend  and  be  examined,  or  the 
warrant,  has  been  served  upon  the  judgment  debtor,  a 
receiver  may  be  appointed  upon  the  return  day  thereof, 
or  at  the  close  of  the  examination,  without  further  no- 
tice  to  him. 

Code  of  Proc,  1298.  Chamberlain  r.  Oreenleaf.4  Abb.  H.  C.  92: 
Underwood  v.  Sutciiffe,  10  Ilun.  4S3,  reversed  bn  another  ground,  77  N.  T. 
58;  Dollard  «.  Taylor,  83  N.  Y.  Soper.  496;  Bingham  v.  DiBbroir,  14  Abb. 
251;  37  Barb.  24;  Andn^wa  v.  OteDville  Wool  Co..  11  Abb.  N.  8.  78; 
Kemp  V.  Hardinjf,  4  How.  178:  Bunaclenrh  v.  Boolman.  3  l>alv,  286; 
Ball  r.  Ooodenough,  37  How.  479:  Meyers^  Case.  2  Abb.  476 ;  Bally  t. 
Lane,  15  Abb.  373.  n  ;  Heroy  v.  Gibson,  10  Bosw.  691;  Tood  v.  Crooke.4 
8andf.  694;  see  Holbrook  v.  Orgler,  8  J.  A  Sp.  33;  s.  c,  49  How.  Pr. 
289;  sfo,  also.  Whitney  t.  Welch,  3  Abb.  N.  C.  443;  Poolr.  Saflbrd,  14 
Hun.  3G9;  Morgan  v.  Potter,  17  Id.  403. 

§  2465.  Notice  to  other  orediton. — The  judge  mosi 
ascertain,  if  practicable,  by  the  oath  of  the  judgment 
debtor,  or  otherwise,  whether  an  action,  specified  in  ar- 
ticle first  of  title  fourth  of  chapter  fifteenth  of  this  act, 
or  a  special  proceeding  instituted  as  prescribed  in  arti- 
cle first  of  this  title,  is  pending  against  the  judgment 
debtor.  If  either  is  pending,  and  a  receiver  has  not 
been  appointed  therein,  notice  of  the  application  for  the 
appointment  of  a  receiver,  and  of  all  the  subsequent 
proceed! nga, respecting  Uie  receivership,  must  be  given, 
in  such  a  manner  as  the  judge  directs,  to  the  judgment 
creditor  prosecuting  it. 

Id.,  part  off  298. 

§  2466.  Only  one  receiver  to  be  appointed.  Former 
receivership  may  be  esctended. — Only  one  receiver  of 
the  property  of  a  judgment  debtor  shall  be  appointed. 
Where  a  receiver  thereof  has  already  been  appointed, 
the  judge,  instead  of  making  the  order  prescribed  in 
the  last  section  but  one,  must  make  an  order,  extending 
the  receivership  to  the  special  proceeding  before  him. 
Such  an  order  gives  to  the  judgment  creditor  the  same 
rights  as  if  a  receiver  was  then  appointed  upoa  his  ap- 
plication ;  including  the  right  to  apply  to  the  court  to 
control,  direct,  or  remove  the  receiver,  or  to  aabordinate 
the  proceedings  in  or  by  which  the  receiver  was  ap- 
pointed, to  those  taken  under  his  judgment. 

Id  ,  part  of  {  298 ;  see  Rales  84  and  ».    HoweD  «.  JUplcor,  10  Palga,  43. 

g  2467.  Order  to  be  filed  and  recorded. — An  order 
appointing  a  receiver,  or  extending  a  receivership,  mast 
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be  filed  in  the  office  of  the  clerk  of  the  coontj,  wherein 
the  judgment-ioU  in  the  action  is  filed ;  or,  if  the  special 
proceeding  is  founded  apon  an  execation  issued  out  of 
a  court, -other  than  that  in  which  the  judgment  was 
rendered,  in  the  office  of  the  clerk  of  the  county,  wherein 
the  transcript  of  the  judgment  is  filed. 
Id. ,  part  of  i  396.    Qcnner  o.  Hepburn,  6  Law  Bulletin,  29. 

§  2468.  When  property  is  ▼ested  in  receiver. — The 
property  of  the  judgment  debtor  is  vested  in  a  receiver, 
who  has  duly  qualified,  from  the  time  of  filing  the  order 
appointing  him,  or  extending  his  receivership,  as  the 
case  may  be  ;  subject  to  the  following  eiMptions : 

1.  Real  property  is  vested  in  the  recei#y,  only  from 
the  time  when  the  order,  or  a  certified  copy  thereof,  as 
the  case  may  be,  is  filed  with  the  clerk  of  the  county 
where  it  is  eltuated. 

2.  Where  the  judgment  debtor,  at  the  time  when  the 
order  is  filed,  resides  in  another  county  of  the  State,  his 
personal  property  is  vested  in  the  receiver  only  from 
the  time  when  a  copy  of  the  order,  certified  by  the  clerk 
in  whose  office  it  is  recorded,  is  filed  with  the  clerk  of 
the  county  where  he  resides. 

Id.,  1 298.  Dnbols  r .  Cassldy,  75  N .  T.  298 :  Wing  v.  IMs«c,  15  Hun,  190 ; 
Ritterbaud  v.  Bagsett,  4  Abb.  N.  G.  67 ;  Manning  v.  Kvans,  19  Uun, 
flOO;  McBwen  v.  Breirster,  Id.  337;  Underwood  v.  8uU:'lifr,(ct.  app., 
Apr.  1^9,  20  Alb.  L.  J.  52;  ariawold  v.  Torakins,  7  Daly,  214;  Lanlgnn 
9.  New  York.  70  N.  Y.  454 ;  Scroggs  v.  Palmer,  66  Barb.  505 ;  Banks  v. 
Potter,  21  How.  469;  Morgan  v.  Potter,  17  Hun,  403;  Johnson  v.  Martin, 

I  T.  4(  C.  504:  Conger  r.  Sands,  19  How.  8;  Lottimer  tj.  Lord, 4  E,  D. 
Smith,  183:  Wilson  v.  Alien,  6  Barb.  5412;  Clan  Ronald  v.  Wyckoff,  41  N. 
X.  Super.  927;  Fcnner  v.  8anborn,37  Uarb.  610;  liarnes  v.  Morgan,  3 
Han, 703;  People  v.  Halbert.B  How.  446;  Reed  v.  Champagne,  5  Week. 
Dig.  227;  Ball©.  Goodcnough,  87  How.  479;  Bostwlck  v.  Menck,  40  N. 
y.  383;  Seymoar  v.  Wilson,  15  How.  355;  Porter  v.  Williams,  5  Shehl. 
142;  Thorn  v.  Fellows,  5  Week.  Dig.  473;  Fennin  v.  Mallov,  ai  N.  Y. 
Super.  Ot.  382;  Oooney  v.  Cooney,  65  Barb.  624;  Wood  v.  Robinson.  22 
N  Y.  564;  Gardner  r.  Smith,  29  Barb.  68:  Palen  v.  Buslinell,18  Abb. 
301 ;    Fessenden  v.  Wood,  3  Bosw.  5o«;  Andrews  v.  Olonvillo  Wool  Co., 

II  Abb.  N.  S.  78  ;  Van  Rcnwelacr  r.  Em"rv,  9  How.  135 ;  Lowry  tJ.  Smith, 
9  Hun,  514;  Warded  v,  Leavenworth.  3  Edw.  244;  Dickerson  t>.  Van 
Tine,  1  Bandf.  724 ;  Branch  v.  Harrington.  49  How.  196  ;  Baker  v.  Van 
Epos,  53  Id.  401 ;  Matter  of  Wilds.  6  Abb.  N.  C.  307 ;  Smith  v.  Clarke, 
1  Law  BuUetin,  83;  Rockwells.  Merwln,  45  N.  Y.  IfiC;  Scroggs  r. 
P«lmer,69  Barb.  605;  Richards  r.  Alien.  3  E.  D.Smith,  399 ;  Tjier r. 
Whitnev,  12  Abb.  465 ;  33  Barb.  327;  Livingston  r.  Stjescl,  3  Bosw.  19; 
Union  Bank  of  Troy  v.  Sargent,  53  Barb.  422;  Weyman  v.  Chllds,  44  id. 
403. 

§  2469.  Bow  reoeiver's  title  to  personal  property 
«QKt«fQded  by  relation.— Where  the  receiver's  title  to 
personal  property  has  become  vested,  as  prescribed  in 
the  last  seetion,  it  also  extends  back  by  relation,  for  the 
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benefit  of  the  judgment  creditor  in  whose  behalf  the 
special  proceeding  was  instituted  as  follows  : 

1.  Where  an  onier,  requiring  the  judgment  debtor  to 
attend  and  be  examined,  or  a  warrant,  requiring  the 
sheriff  to  arrest  him  and  bring  him  before  the  judge, 
has  been  served,  before  the  appointment  of  the  re- 
ceiver, or  the  extension  of  the  receivership,  the  receiver's 
title  extends  back,  so  as  to  include  the  personal  propert  j 
of  the  judgment  debtor,  at  the  time  of  the  service  of  thie 
order  or  warrant. 

2.  Wliere  an  order  or  warrant  has  not  been  served^ 
aa  specified  ii^^the  foregoing  subdivision,  but  an  order 
lias  been  mads,  requiring  a  person  to  attend  and  be  ex- 
amined,  concerning  property  belonging,  or  a  debt  due, 
to  the  judgment  debtor,  the  receiver's  title  extends  to 
the  personal  property  belonging  to  the  judgment  debtor, 
which  was  in  the  hands,  or  under  the  control,  of  the 
person  or  corporation  thus  required  to  attend,  at  tUe 
time  of  the  service  of  the  order  ;  and  to  a  debt  then  due 
to  him  from  that  person  or  corporation. 

3.  In  every  other  case  where  notice  of  the  application 
for  the  appointment  of  the  receiver  was  given  to  the 
judgment  debtor,  the  receiver's  title  extends  to  the  per- 
sonal property  of  the  judgment  debtor,  at  the  time  when 
the  notice  was  served,  either  personally,  or  by  comply- 
ing with  the  requirements  of  an  order,  prescribing  a 
substitute  for  personal  service. 

4.  Where  the  case  is  within  two  or  more  of  the  fore- 
going subdivigiions  of  this  section,  the  rule  most  favor- 
able to  the  judgment  creditor  must  be  adopted. 

But  this  section  does  not  affect  the  title  of  a  purchaser 
in  good  faith,  without  notice,  and  for  a  valuable  con- 
sideration ;  or  the  payment  of  a  debt  in  good  faith,  and 
without  notice. 

New.  Chautanqaa  Co.  Bank  v.  White,  6  N.  T.  236 ;  Ghaataaqua  Co. 
Bank  v.  RisIey.lQ  id.  909;  Campbell  r.  Genet,  2  Hilt.  290:  Gatoa  v. 
Southwell,  13  Barb.  325;  Sands  r.  Roberts.  S  Abb.  Pr.  M3:  woodman  v. 
Goodenough,  18  id.  269  ;  Gerreganl  v.  Weetrlght,  3  Abb.  N.  S.  264 ;  At- 
kinson V.  fjcwine,  11  Id.  384 ;  Potter  r.  Low,  16  How.  Pr.  549;  Graff  9. 
Bonnett,  2i  id.  470. 

§  2470.  Oounty  derk  to  record  orders,  etc. :  penalty 
lor  neglect.— Each  county  clerk  must  keep  in  his  office 
a  book,  indexed  to  the  names  of  the  judgment  debtora* 
styled  "book  of  orders  appointing  receivers  of  judg- 
ment debtors".    A  oounty  clerk,  in  whose  office  an  order 
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or  a  certified  copy  of  an  order  is  filed,  as  prescribed  ia 
section  2467  or  section  2468  of  tliis  act,  must  imme- 
diately note  thereupon  tlie  time  of  filing  it,  and,  as  soon 
as  practicable,  moat  record  it,  in  the  book  so  kept  hy 
him.  He  mast  also,  upon  request,  f  arnish  forthwith  to 
any  party  or  person  interested,  one  or  more  certified 
eopiee  thereof.  For  each  omission  to  comply  with  any 
provision  of  this  section,  a  county  clerk  forfeits,  to  the 
party  aggrieved,  two  hundred  and  fifty  dollars,  in  ad- 
dition to  all  damages  sustained  by  reason  of  the  omi3sion . 

Code  of  Proc.,  {  298.;  see  U 1247  and  124$,  ante. 

g  2471.  Receiver  to  be  sul^ect  to  control  of  court. — 
A  receiver,  appoiuted  as  prescribed  in  this  article,  is 
subject  to  the  direction  and  control  of  the  court  out  of 
which  the  execution  was  Issned.  Where  an  order  has 
been  made,  extending  a  receivership  to  a  special  pro- 
ceeding founded  upon  a  subsequent  judgment,  the  con- 
trol over,  and  direction  of,  the  receiver,  with  respect  to 
that  judgment,  remain  in  the  court  to  whose  control 
and  direction  he  was  originally  subject 


Id.,  part  of  t  29B.    Wing  v.  Dlsse,  15  Hun.  190 ;  TUlottton  v.  Wolcott, 
48  K.  Y.  18S :  Webber  v.  Hobble*  13  How.  382;  Pool  v.  Saflord,  14  Hun, 


Id..  J 
-  --     .  1 
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CHAPTER  XVm. 


SURROOATES'    COURTS,    AND    PROCEEDIKOB 
THEREIN. 


TITLE       I.— Organization,     jurisdiction,       and 

POWERS  OF  THE  COURT.  DUTIBB^ 
POWERS,  AND  DISABILITIES  OP  THB 
SURROGATE,  AND  THB  OFFICERS  OF 
THE  COURT.  MlSCSIiUkNBOUS  FBO- 
VI8I0NS. 

TITLE      II.— Provisions  relating  generally   to 

THE  PROCEEDINGS  IN  SURROGATB* 
COURTS,  AND  TO  APPEALS  FROK  THOflK 
COURTS. 

TITLE  III. — Granting  and  revoking  probats. 
letters  testamentary,  and  lst- 
ters  of  administration.     Foreigk 

wills  ;  ANCILLARY  LETTERS. 

TITLE  IV.— Proceedings  by  or  against  an  ex- 
ecutor or  administrator,  touching 

THE  administration  AND  BEm^^ 
MENT  of  the  ESTATE. 

TITLE      V. — ^Disposition  of  the  decedent's  bkal 

PROPERTY,     for    THB      PAYMKNT     OF 

debts  and  funeral  espkrhes. 
Distribution  of  the  proceeds. 

TITLE  VI. — Provisions  relating  to  a  tksta* 
mentary  trustee. 

TITLE  VIL— Provisions  relating  to  a  guardian. 
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TITLE  I. 

Organizatum,  juritdiction,  and  powers  of  the  court. 
JhitieSt  powers,  and  disiUnlUies  of  the  eurrogate,  and 
the  officers  of  the  court,     MisceUane<n»  promsions. 

.  1.  Jaritdlotion  of  the  coarL  and  aothority  of  ttae  sarrogate. 
2.  Qeoeral  daties  and  disabilities  of  the  surrogate,  or  temporary 

sarrogate* 
8.  Cleiics;  stenographers;  nUsoellaneous  provisioDS. 

ARTICLE  FIRST. 

JITRISDICTION  OF  THE  COURT,  AND  AUTHORITY  OP  THB 
SURROGATE. 

8bo.  2472.  Oeneral  Jnrlsdlctlon  of  surrogate's  court. 
3473.  Presumption  of  Jurisdiction. 
2474.  Jurisdiction  not  lost  by  defect  In  record. 
2i75.  Bflbct  of  exercise  of  Jurisdiction. 
2470.  Szclustve  Jurisdiction. 

2477.  Concurrent  Jurisdiction  of  two  or  more  surrogates. 

2478.  Jurisdiction,  how  affected  by  locality  of  debts. 

2479.  Jurisdiction  in  new  or  altered  county. 

2480.  Id.;  transfer  of  proceedings  to  proper  county. 

2481.  Incidental  powers  of  the  surrogate. 

2482.  ThU  chapter  applicable  to  previous  wills,  eto. 

g  2472.  Oeneral  Jurisdiction  of  surrogate's  court — 
Each  sarro^te  must  hold,  within  his  county,  a  court, 
which  has,  in  addition  to  the  powers  conferred  upon  it, 
or  upon  the  surrogate,  by  special  provision  of  law,  ju- 
risdiction, as  follows : 

1.  To  take  the  proof  of  wills ;  to  admit  wills  to  pro- 
iMite ;  to  revoke  the  probate  thereof ;  and  to  take  and 
revoke  probate  of  heirship. 

2.  To  grant  and  revoke  letters  testamentary  and  let- 
ters of  administration,  and  to  appoint  a  successor  in 
place  of  a  person  whose  letters  have  been  revoked. 

8.  To  direct  and  control  the  conduct,  and  settle  the 
accounts,  of  executors,  administrators,  and  testamentary 
trustees ;  to  remove  testamentary  trustees,  and  to  ap- 
point a  successor  in  place  of  a  testamentary  trustee  so 
removed. 

4.  To  enforce  the  payment  of  debts  and  legacies ;  the 
distribution  of  the  estates  of  decedents  ;  and  the  pay- 
ment or  delivery,  by  executors,  administrators,  and  tea- 
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tamentary  trusteesi,  of  money  or  other  property  in  their 
possession,  belonging  to  the  estate. 

5.  To  direct  the  disposition  of  real  property,  and  in. 
terests  in  real  property^  of  decedents,  for  the  paymeot 
of  their  debts  and  laneral  expenses,  and  the  diapoation 
of  tho  proceeds  thereof. 

6.  To  administer  jastice,  in  all  matters  relating  to  the 
affairs  of  decedents,  according  to  the  provisions  of  ihe 
statutes  relating  thereto. 

7.  To  appoint  and  remove  goardians  for  infants ;  to 
compel  the  payment  and  delivery  by  them  of  money  or 
other  property  belonging  to  their  wards;  and,  in  the 
cases  specially  prescribed  by  law,  to  direct  and  control 
their  oondnct)  and  settle  their  accounts. 

This  jurisdiction  must  be  exercised  in  the  cases,  and 
in  the  manner,  prescribed  by  statute. 

2  R.  S.  220.  }1  (2  Edm.  229).  Bcvan  r.  Cooper,  72  N.  T.  SIC.  328:  IM, 
also,  L.  1874,  ch.  267  (9  Bdni.  884) :  Moman  v.  Hannax.  13  Abb.  N.S.96I: 
BrickK'  EsUte.  15  Abb.  Pr.  12,  31,  32 ;  l*ew  v.  Uaatlngs,  1  Barb.  Cb.  402; 
apperly  r.  Baucus,  24N.Y.  4G:  Dobker.  McClaran.4I  Barb.  401  iCajnp- 
b«n  V.  Thatcher,  54  Id.  882 :  Kyle  r.  Kvle.  3  Hun,  4.W;  Kohler  v.  Knapp, 

1  Bradf.  2(1 ;  Hartnett  v.  Wandell,  6U  N.  Y.  346;  16  Abb.  N.  S.  383:  Jdfat- 
terof  Latson,  1  Duer,««6;  Everta  t.  EverU,  C2  Barb.  577;  Tucker  r. 
Tucker,  4  Koypg,  136;  Matter  of  Harstrotn.  7  Abb.  M.  C.  991 ;  Dubois  ». 
Sands,  43  Barb.  412 ;,  People  r.  Corllcs.  1  Saiidf.  2a3 :  Curtis  r.  ptilwell.*a 
Barb.  a>*;  Ruthvcn  v.  Patten,!  Rob.  416;  8-  c.,2  Abb.  Pr.  N.  S.  121: 
Oottsberger  r.  Smith,  2  Bradf.  Sfi;  Cooper  r.  FeUer,6  Lana.  4S5:  Klddr. 
Otiapmau,  2  Barb.  Ch.  414:  Marstonf.  PKUldinft,  10  Paige,  40:  Ex  parte 
Parker,  1  Barb.  Ch.  154;  Bearr.  Irwin,  10  Wend.  411 ;  McFrall  r.  Cn%- 
ford*,  12  Id.  .W3:  Farringtonv.  Kine,  1  Bradf.  182;  Jenkins  r.  Roblnspu, 
4  >Vend.  436;.  VanNostraDd  r.  >Vright,  LaIor,2G0;  Conrin  v.  Merritt,S 
Barb.  311 :  People  v.  Hartman.  2  Sweeny,  576;  Uolnies  r.  Smith,  3  II&u. 
413:  Ruffbee  v.Sarrogate  of  Yntes,  2  <^ow.  471 ;  Goodrich  v.  Pend1etoD,4 
Johuii.  Ch.  519:  Vreelandv.  McClelland,  1  Bradf.  393;  James  v.  Adams, 
22  Uow.  Pr.  409:  Bolton  r.  Jacks,  6  Rob.  166;  Mead  v.  Mead.  18  Barb. 
87«;  SnmmervUle's  Estate.  I  Tuck.  76;  Brown  r.  Lynch,  S  Bradf.  214: 
Hughes*  Estate,  1  Tuck.  a<;  Button  «.  Dutton,  Sllow.  Pr.  99;  ectmMn 
V.  Duryea.  11  N.  Y.  231 ;  Be  Gnerie  v.  Bonfanti.  19  Law  Rep.  6S1 :  Fantf- 
worth  r.  Olipliant,  19  Barb.  30 :  Ex  parte  Bartlctt.  4  Bradf.  221 :  Banks  v. 
Taylor,  10  Abb.  Pr.  199:  0*Neirs  Estata,  t  Tuck.  36;  People  v.  Wamsley. 

15  Abb.  Pr.  :C3;  Seymour  r.  Seymour,  4  Johns.  Ch.  409;  Foster  r.  WB- 
ber,  1  Paige,  .^TT :  Lawn-nce's  Estate,  1  Tuck.68;  Stagg  v.Jackson,  2Bart>. 
Ch.  86;  6.  c.  1  N. ¥.206:  RIoodgouJ  r.BTUScn.2Bradf.  8;  Clark  v.Clark. 
Sid.  32;  Graham  r.  DcWilt,  id.ldf^:  McSorley  v.Uory,  4  Sandf.  Ch.  414 
and  442;  Ex  parte  Vandervoort,  I  Redf.270;  Vulte  t.  Martin,  44  How.Pr. 
18;  MontroKC  v.  Wheeler,  4  Laus.  99 ;  Ex  part«  Jones,  1  Rodf.  963;  Macee 
V.  Veeilpr,  6  Barb.  352 ;  Bisosway  v.  Bank  of  Watfhiucton,  24  id.  »Ta»- 
drews  v.  Wallace,  17  How.  Pr.  2C3;  People  v.  Waldron,  83  id.  221; 
Beers  o.  Shannou,  73  M.  Y.  292;  Cnrranv,  dear8,2  Redf.  02B;  Cnrrtoe. 
Fanning,  13  Ilun.4&S;  Casoni  v.  Jerome,  58  N.Y.  315;  Savage  «.  0U»- 
stead,  2  Redf.  47« ;  Fumiss  r.  Fumliw,  id.  497 ;  Brown's  Accountfng,  16 
Abb.  Pr.  N.  S.  457;  Carman  v.  Cowles,  2Redr.  419;  0«R>iild  ».  WUson, 

16  Hun,  530 ;  Ex  parte  Adams.  2  Redf.  66;  Boui^bton  «,  FUnt,  74  K.T,4»; 
Shakespeare  v.  Markham,  10  Hun,  811 ;  72  N.  Y. ,  40);  Steven«i  v.  Stereo*. 

2  Redfj265 :  Bevan  •.  Cooper,  72  N  .Y.  317 ;  Btllwell  ».  Carpenter. »  A». 
V.  C.  238;  Hitchcock  r.  Marshall,  2  Redf.  174;  Stllwell  r.  Carpenter, » 
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N.  T.  414 :  Hopkins  «.  Yaii  TalkenbuTgh,  16  Hun.  3;  Kx  parte  HosfonL  2 
Redf.  \6A ;  Ex  parte  Flood,  16  Abb.  Pr.  N.  S.  4^; ;  Kyle  v.  Kvle,  67  I^. 
T.  400;   ii.O..SHun,  W8. 

§2473.  Prenimption  of  Jurlsdictloii.  —Where  the 
jariBdiction  of  a  surrogate's  ooart  to  make,  in  a  case 
Bpecified  in  the  last  Bection,  a  decree  or  other  determina- 
tion,is  drawn  in  qaestion  collaterally,  and  the  neces- 
sary parties  were  duly  cited  or  appeared,  the  jurisdic^ 
tion  is  presamptively,  and,  in  the  absence  of  fraud  or 
oollasion,  conclasively,  established,  by  an  allegation  of 
the  jurisdictional  facts,  contained  in  a  written  petition 
or  answer,  daly  veriSed,  used  in  the  surrogate's  court. 
The  fact  that  the  parties  were  duly  cited  is  prcHump. 
tively  proved,  by  a  recital  to  that  effect  in  the  decree. 

Few  In  form  :  L.  1J)7Q,  rb.  VHS^,  1 1.    Bolton  «.  Jacks,  8  Rob.  16A :  Bnrap- 
__  .  _   «-_^  3j  Barb,  661;   Beers  v.  Shannou,  12  Hun,  161,  revurded  on 


oth«'r  grounds,  73  N.  Y.  292;  Wetinore  r.  Parker,  7  Lans.  121;  8.  c,  52 
N.  Y.  450;  SIblyr.  WiUBe,  16  id.  180 ;  Wetmore  r.  Parker,  52  Id.  4^); 
Farley  v.  McC^onneil,  Id.  630;  Welsh  r.  N.  Y.  C.  4  H.  H.R.R.  Co.,  53  Id. 
610;  Matter  of  Harvey,  3  Redf.  211;  Beams  v.  Gould,  77  N.Y.  4W;  Rod- 
ertsas «.  East  River  dav.  Inst., 63  id. 460. 

§  2474.  Jiixisdiction  not  lost  by  defect  In  record.  — 
The  snrrogate's  court  obtains  jurisdiction  in  every  case, 
by  the  existence  of  the  jurisdictional  facts  prescribed 
by  statute,  and  by  the  citation  or  appearance  of  the  neo> 
easary  parties.  An  objection  to  a  decree  or  other  deter- 
mination, founded  upon  an  omission  therein,  or  In  the 
papers  upon  which  it  was  founded,  of  the  recital  or 
proof  of  any  fact  necessary  to  jurisdiction,  which  actu- 
ally existed,  or  the  failure  to  take  any  intermediate 
proceeding,  required  by  law  to  be  taken,  is  available 
only  upon  appeal.  But,  for  the  better  protection  of  any 
party,  or  other  person  interested,  the  surrogate's  court 
may,  in  its  discretion,  allow  such  a  defect  to  be  supplied 
by  amendment. 

Hew  In  ferra :  L.  1M9,  eh.  280.  « 1  (7  Rim.  433) ;  L.lg70.  ch.  awj  1,  and 
I«.  1072.  ch.  93  (V  Mm.  327).  Btoom  v.  Buniick,  1  Hill,  130;  Flinn  «. 
OhMC,  4  Den.  U;  James  r.  Adunis.  22  How.  Pr.  409:  Lawrence  v.  Par- 
SODS.  27  id.  24 ;  PaiopeUy  v.  Tinkham,23  Barb.  321 :  Sheldon  v.  'Wright,  5 
K.  Y.407;  8.  c  .TBarb.  »;  Van  1>euHen  v.  Sweet,  51  N.T.  378;  Iffatter 
of  Harvey.  3  Redf.  214;  Bearnsv.  Gould,  77  N.Y.  i5b;  Uarrlaon  v.  Clarke, 
SO  Hnn,  4<H ;  Jackson  v.  Robinson,  4  Wend.  436:  Thayer  v.  Clark,  4  Abb. 
Oh.  301 ;  Fields.  Van  Cott,  15  Abb.  N.  8. 3M ;  Corwln  «.  Herritt, S Barb. 
341;  Brick  «.  Brick,  66  N.  Y.  144. 

%  M76.  BAboIoI  ex&KdaB  of  juladiotion. — Jurisdic 
tloD,  once  duly  exercised  over  any  matter,  by  a  surro- 
>*8  ooart,  excludes  the  subsequent  exercise  of  juris- 
on  by  another  surrogate's  court,  over  the  same 
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matter,  and  all  Its  iucideDts,  except  as  oiherwine  ape- 
dally  prescribed  by  law.  Where  a  guardian  haa  been 
dulj  appointed  by,  or  letters  testamentary  or  oi  admin- 
istration have  been  duly  issued  from,  or  any  other 
special  proceeding  has  been  duly  commenced  in.  a  sur- 
rogate's court  having  jurisdiction,  all  further  proceed, 
ings,  to  be  taken  in  a  surrogate's  court,  with  respect  to 
the  same  estate  or  matter,  must  be  taken  in  the  same 
court. 

2R.  S.  222.M2  (2  Edm.  232):  2R.  S.  61,  (2BC2Bdm.  61):  2&.  S.  117. 
124  (2  Edm.  121).  People  v.  Wamsley,  15  Abb.  Pr.  323:  Brick  r.  Brick, 
66  N.T.  144 ;  People  v.  Pelhaia,  U  Wrad.  46;  Dakln  v.  Oemming.  6  Palg«. 
95 ;  Tucker  v.  Tucker,  4  Keyes,  136. 

§  2476.  Sacolusive  JuxisdictioaL  —  The  surrogate's 
court  of  each  county  has  jurisdiction,  exclusive  of  every 
other  surrogate's  court,  to  take  the  proof  of  a  will,  and 
to  grant  letters  testamentanr  thereupon,  or  to  grant 
letters  of  administration,  as  tne  case  requires,  in  either 
of  the  following  cases  : 

1.  Where  the  decedent  was,  at  the  time  of  his  death, 
a  resident  of  that  county,  whether  his  death  happened 
there  or  elsewhere. 

2.  Where  the  decedent,  not  bein^  a  resident  of  the 
State,  died  within  that  county,  leaving  personal  prop- 
erty within  the  State,  or  leaving  personal  property  whicm. 
has,  since  his  death,  come  into  the  State,  and  remains 
unadministered. 

3.  Where  the  decedent,  not  being  a  resident  of  the 
State,  died  without  the  State,  leaving  personal  property 
within  that  county,  and  no  other ;  or  leaving  personal 
property  which  has,  since  his  death,  come  into  that 
county,  and  no  other,  and  remains  unadministered. 

4.  Where  the  decedent  was  not,  at  the  time  of  his 
death,  a  resident  of  the  State,  and  a  petition  for  probata 
of  his  will,  or  for  a  grant  of  letters  of  administration, 
under  subdivision  second  or  third  of  this  section,  haa 
not  been  filed  In  any  surrogate's  court ;  but  real  prop- 
erty of  the  decedent,  to  which  the  will  relates,  or  which 
is  subject  to  disposition  under  title  fifth  of  this  chapter. 
is  situated  within  that  county,  and  no  other. 

^2  B.  6.  73.1 23(2  Bdm.  73) ;  L.  1837.  ch.46ft.  i  1  (4  XdBi.  606). 
n._.^__^  ,«  .,. ^fj^^  Kennedy,  67  N.r   — "^  • - 


Bridgford.  18  Hun.  73;  Ryall  v.  Kennedy.  67  M.Y.  379;  Kohler  r.  KuiKp^ 
1  Brftdf.  241;  Graham  v.  Public  Administrator,  4  id.  127:  Ishaiii  r.  OIIk 
bona.  lid.  69:  BarUettr.  City  of  Mew  York,  5  Sandf.  44;  Hanartv.MoqcMu 
5N.  Y.  422;  Parjons  r.  Lyman.  20  id,  103:  8.c..I8JIow.  193:  Se^Wick 
V.  Ashbnmer,  I  Bradf.  103;  Oullck  r.  Onllck.  21  Row.  22;  9.  c,  nltetto. 


«7«  JURISDIC'N  AND  AUTHORITY.  §§  2477-2479. 

«2:  HoIIister,  10  How.  S32;  Treeland  r.  McClelUuid.  1  Bradf.  383;  Bolton 
t>.  Jacks,  «llobt.1W. 

§  2477.  Ooncarrent  Jurigdiotion  of  two  or  more 
fliirrogates. — ^Where  personal  property  of  the  decedent 
is  within,  or  comes  into  two  or  more  cuunties,  under  the 
drcamstances  specified  in  subdivision  third  of  the  last 
section ;  or  real  property  of  the  decedent  is  situated  in 
two  or  more  counties,  under  the  circumstances  specified 
in  subdivision  fourth  of  the  last  section ;  the  surrogate's 
courts  of  thofie  counties  have  concurrent  jurisdiction, 
exclusive  of  every  other  surrogate's  court,  to  take  the 
proof  of  the  will  and  grant  letters  testamentary  there, 
upon,  or  to  grant  letters  of  administration,  as  the  case 
requires.  But  where  a  petition  for  probate  of  a  will,  or 
for  letters  of  administration,  has  been  duly  filed  in 
either  of  the  courts  so  possessing  concurrent  jurisdic- 
tion,  the  Jurisdiction  of  that  court  excludes  that  of  the 
ether. 
Id.,!  24,  amended. 

§  2478.  Jnrisdiotlon,  how  affeoted  by  looality  of 
debtfl^— For  the  purpose  of  conferring  jurisdiction  upon 
&  surrogate's  court,  a  debt,  owing  to  a  decedent  by  a 
reMdent  of  the  State,  is  regarded  as  personal  property, 
situated  within  the  county  where  the  debtor,  or  either 
of  two  or  more  joint  debtors,  resides ;  and  a  debt,  owing 
to  him  by  a  domestic  corporation,  is  regarded  as  per- 
sonal property,  situated  within  the  county  where  the 
principal  office  of  the  corporation  is  situated.  But  the 
foregoing  provision  does  not  apply  to  a  debt  evidenced 
by  a  bond,  promissory  note,  or  other  instrument  for  the 
payment  of  money  only,  in  terms  negotiable,  or  payable 
to  the  bearer  or  holder.  Such  a  debt,  whether  the 
debtor  is  a  xeddent  or  a  non-resident  of  the  State,  or  a 
foreign  or  a  domestic  government,  State,  county,  public 
officer,  association,  or  corporation,  is,  for  the  purpose 
of  so  conferring  jurisdiction,  regarded  as  personal  prop- 
erty, at  the  place  where  the  bond,  note,  or  other  instru- 
ment is,  either  within  or  without  the  State. 

Kew.  Beers,  Ex*r,  etc..  v.  Shannon,  73  K.  T.  293;  VerriA  v.  Van 
Techten,  Id.  lU;  Kohlem.  Knapp,  1  Brad!  2«1. 

g  2479.  Jmrisdlotion  In  new  or  altered  county.  — 
MHuere  a  new  county  has  been  heretofore,  or  is  here- 
after erected,  or  territory  has  been  heretofore,  or  is 
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hereafter,  transferred  from  one  county  to  anotlier.  Hie 
jurisdiction  of  the  surrogate's  court  of  each  of  the 
counties  affected  thereby,  to  take  the  proof  of  a  will,  or 
to  f rant  letters,  depends  upon  the  locality,  when  the 
petition  is  presentea,  of  the  place,  where  the  property 
of  the  decedent  is  situated,  or  where  the  event  occurred, 
as  the  case  may  be,  which  determines  jurisdiction.  If« 
before  the  erection  of  the  new  county,  or  the  transfer 
of  the  territory,  letters  have  been  granted,  upon  the 
ground  that  the  decedent  died  or  resided  within  the 
county,  the  surrogate's  court  of  the  county,  embracing 
the  place  where  he  died  or  resided,  has  exclusive  juris- 
diction of  the  estate,  and  of  all  matters  incidental 
thereto ;  and  if  that  place  is  embraced  within  another 
county,  certified  copies  of  any  papers  or  proceedings, 
filed,  entered,  or  recorded  in  the  surrogate's  court 
thereof,  must  be  furnished,  on  payment  of  the  fees 
therefor,  by  the  proper  officer,  to  any  person  interested 
in  the  estate ;  and,  upon  the  latter's  request  and  pay- 
ment of  the  fees  therefor,  the  proper  officer  of  the 
court  so  having  jurisdiction  must  file,  enter,  or  record 
the  same,  in  like  manner  and  with  like  efibct  as  the  orig- 
inals. Where  the  letters  were  granted  upon  any  ground, 
other  than  the  decedent's  death  or  residence  witliin  the 
county,  the  jurisdiction  of  the  court  from  which  they 
were  issued,  remains  unaffected  by  any  change  in  the 
territorial  limits  of  its  county. 

L.  1870,  ch.  20,  H 1  and  2  (7  Edm.  &8Z).    Rugbeo  v.  Surrogate  of  Yates, 2 
Cow.  471. 

g  2480.  Id.  I  transfer  of  proceedings  to  proper 
county .^-A  special  proceeding  pending  in  a  surrogate's 
court,  whose  jurisdiction  to  entertain  the  same  ia  taken 
away  by  the  provisions  of  the  Jast  section,  or  in  conse- 
quence of  the  erection  of  a  new  county,  or  the  altera- 
tion of  the  territorial  limits  of  a  county,  after  this  act 
iakea  effect^  must  be  transferred,  by  order  of  the  court 
in  which  it  is  pending,  to  the  surrogate's  court  having 
jurisdiction ;  and  the  latter  court  has  the  same  jurisdic- 
tion, power,  and  authority  with  respect  thereto,  wluoh 
the  former  court  would  have  had,  if  tbe  tenitorial 
limits  of  its  county  had  not  been  chan|^ 
N«w. 
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§  2481.  Incidental  powon  of  the  snnrogafte.  —  A  fiur. 
rogate,  in  court  or  out  of  ooart,  as  the  case  Tequirea,  has 
I)OW©r : 

1.  To  issue  citati(»is  to  parties,  in  any  matter  within 
the  juriBdlotion  of  his  court ;  and,  in  a  case  prescribed 
by  law,  to  eompel  the  attendance  of  a  party. 

2.  To  adjourn,  from  time  to  time,  a  hearing  or  other 
proceeding  in  his  court ;  and  where  all  persons  who  are 
necessary  parties  have  not  been  died  or  notified,  and 
citation  or  potiee  has  not  been  waived  by  appearance  or 
otherwise,  it  is  his  daty,  before  proceeding  further,  so 
to  adjourn  the  same,  and  to  issue  a  supplemental  cita- 
tion, or  require  the  petitioner  to  give  an  additional  no- 
tice, as  may  be  necessary. 

3.  To  issue,  under  the  seal  of  the  ooart,  a  subpoena^ 
requiring  the  attendance  of  a  witness,  residing  or  being 
in  any  part  of  the  State  ;  or  a  subpoena  duces  tecum, 
requiring  such  attendance,  and  the  production  of  a  book 
or  peper  material  to  an  inquiry  pending  in  the  court. 

4.  To  enjoin,  by  order,  an  executor,  administrator, 
testamentary  trustee  or  guardian,  to  whom  a  citation  or 
other  process  has  been  duly  issued  from  his  court,  from 
acting  as  such,  until  the  further  order  of  the  court. 

6,  To  require,  by  order,  an  executor,  administrator, 
testamentary  trustee,  or  guardian,  subject  to  the  juris- 
diction of  his  court,  to  perform  any  duty  imposed  upon 
him,  by  statute,  or  by  the  surrogate's  court,  under  au- 
thority of  a  statute. 

6.  To  open,  vacate^  modify,  or  set  aside,  or  to  enter, 
as  of  a  former  time,  a  decree  or  order  of  his  court ;  or 
to  grant  a  new  trial  or  a  new  hearing  for  fraud,  newly 
discovered  evidence,  clerical  error,  or  other  sufficient 
cause.  The  powers  conferred  by  this  subdivision,  must 
be  exercised  only  in  a  like  case  and  in  the  same  manner, 
as  a  court  of  record  and  of  general  jurisdiction  exei^ 
dms  the  same  powers.  Upon  an  appeal  from  a  deter- 
mination  of  the  surrogate,  made  upon  an  application 
pnrsnant  to  this  subdivision,  the  general  term  of  the 
supreme  court  has  the  same  power  as  the  surrogate  ; 
and  his  determination  must  be  reviewed^  as  11  an  orig- 
inal application  was  made  to  that  term. 

7.  To  punish  any  person  for  a  contempt  of  his  court, 
civil  or  criminal,  in  any  case  where  it  is  expressly  pre- 
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scribed  by  law  that  a  court  of  record  may  puniah  a  per- 
son for  a  similar  contempt,  in  like  maimer. 

8.  Sabject  to  the  provisions  of  law,  relating  to  the 
disqualification  cf  a  judge  in  certain  cases,  to  complete 
any  unfinished  business,  pending  l>efore  his  predecessoir 
in  the  office,  including  proofs,  accountings,  and  exami- 
nations. 

9.  To  complete,  and  certify  and  sign  in  his  own  name, 
adding  to  his  signature  the  date  of  so  doing,  all  records 
of  papers,  left  uncompleted  or  unsigned  by^any  of  his 
predecessors. 

10.  To  exemplify  and  certify  trsascripts  of  all  records 
of  his  court,  or  other  papers  remaining  therein. 

11.  With  respect  to  any  matter  not  expressly  provided 
for  in  the  foregoing  subdivisions  of  this  section,  to  pro- 
ceed, in  all  matters  subject  to  the  cognizance  of  his 
court,  according  to  the  course  and  practice  of  a  court, 
having,  by  the  common  law,  jurisdiction  of  such  mat- 
ters, except  as  otherwise  prescribed  by  statute ;  and  to 
exercise  such  incidental  powers,  as  are  necessary  to 
carry  into  effect  the  powers  expressly  conferred. 

2  R.  3.  221, U6 and  11  (3  Etlm.  230, 231)  ;  L.  ISST,  oh.  460,  i  9 <4  Edm. 
4S8) :  Id.,  2  61  (4  Kdm.  4tf7) ;  L.  1870,  ch.  74,  i  2  (7  Edm.  a»l) ;  L.  187U  ch. 
424,  J  2,  and  L.  1874,  ch.  0  (9  Kdm.  849).  Perry  e.  MttchoU,  4  Dmi.  MT; 
Campbell  v.  Thatcher,  64  Barb.  382:  Bobke  v.  McCUran,  41  id.  Ml; 
Yreedenburgb  o.  Calf,  9  Pai^e,  128;  Pew  v.  HasUogs,  1  Barb.  Ch.  iS&i 
Harrison  v.  wcMahon,  I  Bradf.  283;  reversed  on  other  gronuds,  10  Barb. 
€59:  6  N.  Y.  443;  Slpperly  «.  Bancus.  24  id.  46;  Strong  v.  Stroag;  S 
Redf.  477  ;  Bou^hton  v.  Flint,  74  N.  Y.  476 ;  Hatter  of  Watarn,  69  id.  saS: 
Reeve  v.  Crosby,  3  Redf.  74:  McKau^rhton  v.  Chave^  Abb.  FT.  0. 3E9: 
Bricks'  Estate,  15  Abb.  Pr.  32;  Richardson  r.  Root,  19  Hua,  473;  Carataa 
t>.  Cowles,  2  Kedf.  414 ;  Reed  v.  Reed,  52  N.  Y.  651 :  Matter  of  Marsh.  9 
Week. Dig.  498;  Bally  v.  Hilton.  14  Hun,  3;  Bailey  v.  Stewart,  2  Redf.  212; 
Wright's  Accounting,  16  Abfo.  N.  S.  429 ;  Jansen  v.  Wemple.  S  Redf.  29: 

S'elTs  o.  WaUis.  2Td.  56;  Hartr.  Dufty,  Id.  151;  Pew  v.  Hastiaca.! 
arb.  Ch.  4.^2;  Patullo*s  Estate.  1  Tuck.  99 ;  Munro's  EsUte,  15  .\bb.M: 
Savage  v.  01raBtead,2  Redf.  478;  Fnrniss  v.  liimln,  fxL  497 ;  Bnnra'li 
Acoountiag,  16  Abb.  Pr.  N.  6.  457. 

%  2482.  This  dhapter  appUoable  to  previous  wills, 

etc.  —  Each  proviBion  of  this  chapter,  relating-  to  the 
Jurisdiction  of  the  flurrogate*8  coart,  to  take  the  proof 
of  a  will,  and  to  grant  letters  testamentary  or  letters 
of  administration,  or  regulating  the  mode  of  prooaedin^ 
in  any  matter  connected  with  the  estote  of  a  deeedeot» 
applies,  unless  otherwise  expressly  declared  therein, 
whether  the  will  was  made,  or  the  decedent  died,  before 
or  after  this  chapter  takes  effect. 

2  R.  S.  68, 2  686  C2  Edm.  69),  amended. 
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ARTICLE  SECOND. 

OEKERAL  DUTIES  AND  DISABILITIES  OF  THE  BUBBOOATB 
OB  TBMFORARY  SUUROOATB. 

Sao.  2M3.  Snrrogate  and  acting  surrogate ;  tbetr  offldal  dedgDAtioiM. 
3484.  Vacancy  or  disability ;  who  to  act  as  surrogate 
248&.  Id.;  If  sarroflnte  disqaallfled. 
2486.  Id.:  In  New-York  and  Kings  counties. 
a«7.  Proof  of  authority. 
2488.  Id.;  when  and  how  made. 
S489.  How  authority  Ruperscded. 

3490.  Proceeding  in  New-York  and  Kings  counties  regulated. 

3491.  Id. ;  transfer  of  proceedings  to  surrogate's  court. 

M92.  Temporary  surrogate;  when  hoard  of  superrlson  may  ap- 
point. 

2493.  Id. ;  compensation. 

2494.  Id.:  acts,  e*^c.,  where  and  how  recorded. 

2495.  Surrogate,  when  not  to  be  counsel,  etc. 

2496.  Surrogate,  when  disqualified. 

2497.  Disqualtflcation;  when  objection  must  betaken. 
2498, 2499.    Books  to  be  kept  by  surrogate. 

2600.  Papers  and  books  to  oe  preserved. 

2901.  Surrogate  to  report  fees. 

2902.  Id.:  In  New- York  county. 

2B03.  What  papers  to  be  transmitted  to  secretary  of  State;  expenses 
thereof. 

^  2483.  Borrogate  and  acting  annrogate  i  their  offi* 
cdal  dengnationM.  —  Where  the  county  judge  is  also 
sarrogate*  he  may  be  designated,  in  any  paper  or  pro- 
ceeding relating  to  the  office  of  Rurrogate,  as  the  surro- 
Ste  of  the  county,  without  any  addition  referring  to 
i  office  an  county  judge.  A  local  officer  elected,  as 
preacribed  in  the  constitution,  to  discharge  the  duties  of 
auRogate,  or  of  county  judge  and  surrogate,  is  desig- 
nated in  this  act,  and,  when  acting  as  surrogate,  may  be 
demgnated  as  the  **  special  surrogate  "of  his  county. 
Where  an  officer,  other  than  the  surrogate,  acts  as  sur- 
rogate in  a  case  prescribed  by  law,  he  mnst  be  desig- 
nated by  hie  official  title,  with  the  addition  of  the  words, 
'*  and  acting  surrogate." 

New  in  form:  L.  180».  ch.  648  (4  Bdm.  599) :  L.  1871,  ch.  859, }  7  (9  Edm. 
214).    Hatbaway*8  Wlll«  9  Hon,  79 ;  b.  o. ,  71  i?.  T.  238. 

g  2484i  Vacancy  or  dlsabiUty ;  who  to  act  as  sur- 
rogate.—  Where  in  any  county,  except  New-York  or 
Kings,  the  office  of  surrogate  is  vacant ;  or  the  surro- 
gate is  disabled,  by  reason  of  sickness,  absence,  or  lu- 
nacy ;  and  special  provision  is  not  made  by  law,  for  the 
disdiarge  of  the  duties  of  his  office  in  that  contingency ; 
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the  duties  of  his  office  must  be  discharged,  until  th« 
vacancy  is  filled,  or  the  disability  ceases,  as  follows: 

1.  By  the  special  surrogate. 

2.  If  there  is  no  special  surrogate,  or  he  is  in  like 
manner  disabled,  or  is  precluded  or  disqualified,  by  the 
special  coanty  Jodge. 

3.  If  there  is  no  special  county  judfi;e,  or  he  is  in  like 
manner  disabled,  or  Ib  precluded  or  disqualified,  by  the 
county  judge. 

4.  If  there  is  no  county  judge,  or  he  is  in  like  man- 
ner disabled,  or  Ib  precluded  or  disqualified,  by  the  dis- 
trict-attorney. 

But  before  an  officer  is  entitled  to  act,  as  prescribed 
in  this  section,  proof  of  his  authority  to  act,  aa  pre- 
scribed in  section  2487  of  this  act,  must  be  made. 

Sections  2484-2494,  inclusive,  are  TOtostitttted  for  2  R.  S.  79,  H  ^^-^  (2 
Bdm.  80) ;  L.  1847.  oh.  470,  |  .12  (4  lEdm.  58») ;  L.  1871.  ch.  &<», »  8  (9  BdDU 
214) ;  L.  1877.  eh.  280 ;  L.  1879,  ch.  151.  Uolines  v.  Smith,  3  lliin.  413 ;  s. 
0.,  6  S.  G.  57. 

§  2485.  Id.  I  if  surrogate  diaqtialifiecU-Where  the 
surrogate  of  any  county,  except  New. York  or  Kings,  ia 
precluded  or  disqualified  from  acting  with  respect  to 
any  particular  matter,  his  jurisdiction  and  powers  with 
respect  to  that  matter  vest  in  the  several  officers  desig- 
nated in  the  last  section,  in  the  order  therein  provid^ 
for.  If  there  is  no  such  officer  qualified  to  act  therein* 
the  surrogate  may  file  in  his  office  a  certificate  statinff' 
that  fact ;  specifying  the  reason  why  he  is  disqualified 
or  preelndea,  and  designating  the  surrogate  of  an  ad- 
ioining  county,  other  than  New-Tork  or  Kings,  to  act 
in  his  place  in  the  particular  matter.  Thereupon  the 
surrogate  so  designated  has,  with  respect  to  that  matter, 
all  the  jurisdiction  and  powers  of  the  surrogate  nuJcing 
the  designation,  and  may  exercise  the  same  in  either 
county. 

See  nole  to}  2484.  ante:  L.  1877,  ch.  289,  amended;  L.  1879,ch.3lL. 
DarUng  o.  Pierce,  15  Hun,  942. 

g  2486,  Xd«  {  in  New-Tork  and  Sings  comities,— In 
the  county  of  New- York,  the  court  of  common  pleas  for 
that  city  and  county,  and,  in  the  county  of  Kinea,  the 
supreme  court,  at  a  special  term  thereof  held  in  the  dty 
of  Brooklyn,  must,  upon  the  presentation  of  proof  <5 
its  authority,  as  prescribed  in  the  next  section,  exercise 
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aU  the  powers  and  jorusdiotion  of  the  sarrogate's  court, 
as  follows  : 

1.  Where  the  Borrogate  is  precloded  or  disqaalified 
from  acting,  with  respect  to  a  partioalar  matter,  it  mnst 
«zerci8e  all  the  powers  and  Jnrisdiction  of  that  court 
with  respect  to  that  matter. 

2.  Where  the  offioe  of  surrogate  oif  the  county  is 

vacant,  or  the  surrogate  is  disabled  hy  reason  of  sick- 

ness,  absence,  or  lunacy,  it  must  exercise  all  the  powers 

and  jurisdiction  of  that  court,  until  the  vacancy  is  filled, 

or  the  disability  ceases,  as  the  case  may  be. 

New :  nee  note  to  8  2494,  ftnte.  Landers  v.  Statcn  Island  B.  R.  Co.,  S3 
K.Y.  4Mi 

J  I  2487.  Proof  of  authority.— The  authority  of  another 
cer,  or,  in  the  county  of  New- York,  of  the  court  of 
common  pleas,  or,  in  the  county  of  Kings,  of  the  su- 
preme court,  to  act  as  prescribed  in  the  last  three  sec- 
tions, must  be  proved,  in  one  of  the  following  modes  : 

1  Where  the  surrogate  is  disqualified,  or  precluded 
ifom  acting  in  a  particular  matter,  that  fact  may  be 
proved  by  th%  surrogate's  certificate  thereof ;  or,  except 
as  otherwise  prescribed  in  section  2485,  by  affidavit  or 
oral  testimony. 

2.  The  fact  that  the  surrogate  is  so  disqualified  or 
precluded,  or  that  he  is  disabled,  or  that  the  office  is 
vacant,  and  also  the  authority  of  the  officer,  or  of  the 
court,  as  the  case  may  be,  to  act  in  his  place,  may  be 
proved,  and  are  deem<»d  conclusively  established,  bv  an 
order  of  the  general  term  of  the  supreme  court,  held 
wUhin  the  department  embracing  the  county.  After 
•ach  an  order  is  made,  the  surrogate  shall  not  make  the 
certificate  specified  in  section  2485  of  this  act,  and  if 
•ach  a  certificate  has  been  theretofore  filed,  the  powers 
and  jurisdiction  of  the  surrogate  therein  designated,  as 
specified  in  that  section,  henceforth  cease. 

New  In  fonn.   See  note  to  |  34«4,  ante. 

§  2488.  Id. )  when  and  how  made. — An  order  may  be 
made,  as  prescribed  in  subdivision  second  of  the  last 
section,  upon  or  without  notice,  as  the  general  term 
thinks  proper.  It  must  recite  the  cause  of  the  making 
thereof  i  it  must  designate  the  officer  or  court,  empow. 
ered  to  discharge  the  duties  of  the  office  of  surrogate ; 
guid»  if  it  relates  to  a  particular  matter  only,  it  must 
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deflig^te  that  matter.  It  may,  in  the  discretion  of  the 
court,  require  an  officer  to  f^ve  security,  for  the  due 
discharge  of  liis  duties  therein.  Where  the  office  of 
surrogate  is  vacant,  or  the  surrogate  is  disabled  hy 
reason  of  lunacy,  the  attorney-general,  if  directed  by  the 
governor,  must,  or  the  district-attorney,  upon  his  own 
motion,  may,  apply  for  the  order ;  and  the  general  term 
must  erant  it  upon  his  application.  The  general  term 
may  also  grant  the  order,  upon  the  application  of  a 
party,  or  a  person  about  to  become  a  party,  to  any  spe- 
cial proceeding  in  the  surrogate's  court.  Where  &e 
surrogate  is  sidL  or  absent,  the  granting  of  the  order 
rests  in  the  discretion  of  the  court,  and  its  effect  may  he 
qualified,  as  the  court  thinks  proper. 

New.    See  note  to  13484,  ante. 

§  2489.  How  authority  supetsaded. — Where  an  order 
is  made  by  the-  general  term,  as  prescribed  in  the  last 
two  sections,  or  an  appointment  is  made  by  the  board 
of  supervisors,  as  prescribed  in  section  249d  of  this  act, 
for  any  cause  except  a  vacancy  in  the  office  of  surrogate, 
it  may  be  revoked,  without  prejudice  to  anv  proceed- 
ings  theretofore  taken  by  virtue  thereof,  by  the  general 
term  of  the  department  embracing  the  surrogate's 
county,  upon  proof  that  it  was  improvidently  made,  or 
that  the  cause  of  making  it  has  become  inoperative. 
Such  an  order  or  appointment,  made  upon  the  ground 
that  the  surrogate's  office  is  vacant,  is  superseded  with- 
out  any  formal  revocation,  by  the  filling  of  the  vacancy. 
After  the  order  or  appointment  is  revoked,  or  the  va- 
cancy is  filled,  as  the  case  may  be,  the  unfinished  busi- 
ness, in  any  proceedings  taken  by  virtue  of  the  order  or 
appointment,  must  be  transferred  to,  and  may  be  com- 
pleted by,  the  surrogate,  in  the  same  manner  and  with 
like  efi^ect,  as  where  a  new  surrogate  completes  the  im- 
finished  business  of  his  predecessor. 

New .    See  note  to  i  2484,  «nte. 

§  249a  Proceedings  in  Now-Tork  and  Binga  ooim- 
ties  regulated. — In  a  special  proceeding  cognisable  be- 
fore a  surrogate,  taken  in  the  court  of  common  pleas,  or 
the  supreme  court,  as  prescribed  in  this  article,  the  seal 
of  the  court  in  which  it  is  taken,  must  be  used,  where  a 
seal  is  necessary.  The  special  proceeding  must  be  en- 
titled in  that  court ;  and  the  papers  therein  must  be 
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fUed  or  recorded,  as  the  case  may  be,  and  iaeues  therein 
mast  be  tried,  as  in  an  action  brought  in  that  court. 
The  clerk  of  that  court  must  sign  each  record,  which  is 
required  to  be  signed  by  the  surrogate  or  the  clerk  of 
the  surrogate's  court.  The  issuing  of  a  citation  maj  be 
directed,  and  any  order  Intermediate  the  citation  and  the 
decree  may  be  made,  by  a  judge  of  the  court. 

New  ia  form.    See  note  to  (  2484,  ante. 

§  2491.  Id. )  transfer  of  prooeadiiigB  to  surrogate's 
court — The  court  may,  at  any  time,  In  its  discretion, 
upon  being  satisfied  that  the  reason  for  the  exercise  of 
Its  powers  afid  jurisdiction  has  ceased  to  operate,  make 
an  order  to  transfer  to  the  surrogate's  court,  any  matter 
then  pending  before  It.  Such  an  order  operates  to 
transfer  the  same  accordingly.  Immediately  after  such 
a  transfer,  or  after  the  revocation  of  the  order  of  the 
general  term,  as  prescribed  in  the  last  section  but  one, 
the  surrogate  must  cause  entries  to  be  made  In  the 
proper  book  in  his  office,  referring  to  all  the  papers 
filed,  and  orders  entered,  or  other  proceedings  taken,  in 
tbe  court  of  common  pleas,  or  the  supreme  court ;  and 
be  may  cause  copies  of  any  of  the  orders  or  papers  to  be 
made,  and  recorded  or  filed  in  his  office,  at  the  expense 
of  the  county. 
New.    Seenote  to  {2484,  ante. 

g  2492.  Temporary  sunogatej  when  board  of  super- 
viMTB  may  appoint. — In  any  county,  except  New- York 
or  Kings,  if  the  surrogate  is  disabled,  by  reason  of  sick- 
ness, absence,  or  lunacy,  or  the  office  of  surrogate  be- 
comes vacant  before  the  expiration  of  a  full  term,  and 
there  is  no  special  surrogate,  or  special  county  judge  of 
the  same  county,  who  is  competent  and  able  to  act  as 
surrogate,  the  board  of  enpenrisors  may,  in  its  discre- 
tion, appoint  a  suitable  person,  to  act  as  surrogate,  until 
the  surrogate's  disability  ceases,  or  his  term  of  office 
expires,  if  the  disability  oontinuei*  until  then ;  or  until 
a  special  surrogate  or  a  special  county  judge  is  elected 
or  appointed.  A  person  so  appointed  must,  before  enter- 
ing upon  the  execution  of  the  duties  of  his  office,  take 
and  me  an  oath  of  office,  and  give  an  official  bond,  as 
prescribed  by  law,  with  respect  to  a  person  elected  to 
the  office  of  surrogate. 
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New  in  form ;  see  }  248i,  ante,  And  note.  Matter  of  Hatbavay,  71  K. 
T.;  see,  also.  Const.,  art.  IQ,  {  2. 

§  2493.  Id.  I  oompensaUon. — An  officer,  or  a  pemon 
appointed  by  the  board  of  superv^isora,  who  acts  as  sur- 
rogate of  any  county  daring  a  vacancy  in  the  office,  or 
in  consequence  of  disability,  as  prescribed  in  the  last 
nine  sections,  must  be  paid,  for  the  time  during  which 
he  so  acts,  a  compensation  equal,  pro  rata,  to  the  salary 
of  the  surrogate ;  or,  in  a  county  where  the  county 
judge  is  also  surrogate,  to  the  salary  of  the  county 
judge.  The  amount  of  his  compensation  must  be 
audited  and  paid,  in  like  manner  as  the  salary  of  the 
surrogate,  or  of  the  county  judge,  as  the  case  may  be. 
Where  an  officer  of  the  county  performs  the  duties  of 
the  surrogate,  with  respect  to  a  particular  matter, 
wherein  the  surrogate  is  disqualified  or  precluded  from 
acting,  the  supervisors  of  the  county  must  allow  liim  a 
j  ust  compensation  for  his  services  therein,  to  be  audited 
and  collected  in  the  same  manner. 

See  note  to  {2484,  ante ;  L.  1871,  ch.  639, 1 8  (9  Jklm.  214),  amended. 

g  2494.  Id.  I  acts,  etc.,  where  and  how  recorded.— 

Where  an  act  is  done,  or  a  proceeding  is  taken  by,  be- 
fore, or  by  authority  of,  an  officer,  or  a  person  appointed 
by  the  board  of  supervisors,  temporarily  acting  aA  8iir> 
rogate  of  any  county,  as  prescribed  in  this  article,  the 
same  must  be  reconled,  or  the  proper  minates  thereof 
most  be  entered,  in  the  boolui  of  the  surrogate's  conrt, 
in  like  manner  as  if  the  same  was  done  or  taken  by, 
before,  or  by  authority  of  the  surrogate  of  the  county  ; 
and  the  officer  or  person  so  acting,  or  the  derk  of  the 
surrogate's  court,  must  sign  the  certificate  of  probate 
and  any  letters  so  issued,  and  most  certify  the  record 
thereof  in  the  book. 

See  note  to  1 2484.  ante ;  3  R.  S.  80,  i  A3  (2  Xdm.  81).    Hunxo's  SMate, 

1:1  Abb.  363 ;  Clarke's  Estote,  I  Tucker,  119. 

g  2496.  Surrogate,  when  not  to  be  ooodmI,  etc, — A. 

flurroffate  shall  not  be  counsel,  solicitor,  or  attorney,  in 
a  civil  action  or  special  proceeding,  for  or  against  any 
executor,  administrator,  temporary  admlniatrator,  tes- 
tamentary trustee,  guardian,  or  infant,  over  whom,  or 
whose  esUte  or  accounts,  he  could  have  any  juriBdiction 
by  law. 

2R.  S.  223.  113  (2  Edm.  232). 
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§2496,  Snzrogate,  whMi  disqualified*— -In  addition 
to  nifl  general  disqualifications  as  a  judicial  officer,  a 
sarrogate  is  disqualified  from  acting  upon  an  application 
for  probate,  or  for  letters  testamentary,  or  letters  of  ad- 
ministration, in  each  of  the  following  cases : 

1.  Where  he  is,  or  claims  to  be,  an  heir  or  one  of  the 
next  of  kin  to  the  decedent,  or  a  devisee  or  legatee  of 
anj  part  of  the  estate. 

2.  Where  he  is  a  subscribing  witness,  or  is  necessarily 
examined  or  to  be  examined  as  a  witness,  to  any  writ- 
ten or  nuncupative  will . 

3.  Where  he  is  named  as  executor,  trustee,  or  guard- 
ian, in  any  will,  or  deed  of  appointment,  involved  in 
the  matter. 

2  R.  S.  79,  1 48  (2  Edm.  80) :  L.  1847,  ch.  470,  i  32  (4  Edm.  586) ;  L.  1871, 
eh.  899,  9  8  (9  Edm.  214).  Corawell  v.  Wooley,  1  Abb.  Ct.  App.  Dec. 
441- 

§2497.  Disqualification;  when  ol^ection  must  be 
taken^ — ^An  objection  to  the  power  of  a  surrogate  to  act, 
based  upon  a  disqualification,  established  by  special 
provision  of  law,  other  than  one  of  those  enumerated  in 
tbe  last  section,  is  waived  by  an  adult  party  to  a  special 
proceeding  before  him,  unless  it  is  taken  at  or  before 
the  joinder  of  issue  by  that  party;  or,  where  an  issue 
in  writing  is  not  framed,  at  or  before  the  submission  of 
the  matter  or  question  to  the  surrogate. 

2  R.  a  276,  1 14  (2  Edm.  286) ;  L.  IBM,  ch.  300, 1 6(4  Edm.  696). 

§  2498.  Books  to  be  kept  by  surrogatOb— Each  sar- 
TOgate  must  provide  and  keep  the  following  books  : 

1.  A  record-book  of  wills,  in  which  must  be  recorded, 
at  length,  every  will,  required  by  law  to  be  recorded  in 
his  office,  with  the  decree  admitting  it  to  probate,  and 
also,  if  the  probate  is  not  contested,  the  proof  taken 
thereupon. 

2.  A  record-book  of  letters  testamentary  and  letters 
of  administration,  in  which  must  be  recorded  all  such 
letters,  issued  out  of  his  court. 

8.  A  record-book,  in  which  must  be  recorded  every 
decree,  whereby  the  account  of  an  executor,  adminis- 
izator,  trustee,  or  guardian  is  settled. 

4.  A  book,  <x>ntaining  a  minute  of  every  paper  filed, 
or  other  proceeding  taken,  relating  to  the  disposition  of 
tlie  zeal  property  of  a  decedent,  and  a  record  of  every 
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order  or  decree,  made  thereapon  ;  with  a  memorandam 
of  every  report  made,  and  other  prooeeding'  taken, 
founded  upon  a  decree  for  Bach  a  disposition. 

5.  A  book,  containing  a  record  of  every  decree  or  order, 
the  record  of  which  is  not  required  by  this  section  to  be 
kept  elsewhere  ;  together  with  a  memorandum  of  each 
execution  issued,  and  of  the  satisfaction  of  each  decree 
recorded  therein. 

6.  A  book,  in  which  must  be  recorded  all  letters  of 
guardianship,  issued  out  of  his  court. 

7.  A  book  of  fees  and  disbursements,  in  which  mast 
be  entered,  by  items,  all  fees  charged  or  received  by  him 
for  services  or  expenses,  and  all  disbursements  made 
or  incurred  by  him,  which  are  chargeable  against  those 
fees,  or  to  the  county. 

The  expense  of  providing  the  books  specified  in  this 
section  is  a  county  charge. 

2  R.  8. 222, 1 7  (2  Bdm.  231)  •  2  R.  8.  110, 1  GO  (2  Kdm.  114)  ;  2  R.  S.  102, 
i  13  (2  Bdm.  106) ;  2  R.  8.  80,  257  (2  JBdm.  82)  :  L.  1837,  ch.  4«>,  {(  2  uhI  3 
(4  £dm.  487)  ;  L.  Id69,  ch.  8», 

§  2499.  The  same. — To  each  of  the  books,  kept  as 
prescribed  in  the  last  section,  must  be  attached  an  al- 
phabetical  index,  referring  to  the  pag^  of  the  book, 
where  each  subject  may  bo  found.  The  surrogate  may 
keep  two  or  more  books,  for  a  further  division  of  the 
subjects  specified  in  either  subdivision  of  the  last  sec- 
tion ;  in  which  case,  he  must  keep  a  separate  index  to 
each  set  of  books.  Each  decree,  revoking  the  probata 
of  a  will,  or  revoking  or  otherwise  afTecting  letters  tea- 
tamentary,  letters  of  administration,  or  letters  of  guard- 
ianship,  or  suspending  or  removinsr  a  testamentary 
trustee,  or  modifying  or  otherwise  a^ecting  any  other 
decree,  must  be  plainly  noted  at  the  end  or  in  the  mar- 
gin of  the  record  of  the  will,  letters,  or  original  decree, 
with  a  reference  to  the  book  and  page  where  the  subse- 
quent decree  is  recorded.  The  books,  kept  as  prescribed 
in  the  last  section,  appertain  to  the  surrogate's  oflSoe, 
and  must  be  opened,  at  all  reasonable  times,  to  the  in- 
spection of  any  person. 

2  R.  8.  222,  2  7  (2  Edm.  232) ;  L.  1837,  ch.  460,  }  2  (4  Bdm.  489). 

8  2600.  Papers  and  books  to  be  preserv«d.~A  sur- 
rogate must  carefully  file  and  preserve  in  his  office, 
every   deposition,   affidavit,   petiUon,  report,  account. 
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▼oaoh«r,  or  other  paper,  relating  to  any  proceeding  in 
his  court ;  and  miut  deliver  to  his  successor  all  the 
papers  and  books  kept  by  him. 

2B.  8.  22a,  1 8  (2  £dm.  292) ;  2  R.  S.  102.  part  of  9 13  (2  Bdm.  106). 

g  2501.  Surrogate  to  report  fees. — The  surrogate  of 
each  county,  except  New-York,  must,  at  his  own  ex- 
pense, make  a  report  to  the  board  of  supervisors  of  the 
county,  on  the  first  day  of  each  annual  meeting  thereof, 
containing  a  statement,  verified  by  his  oath,  of  all  fees 
received  or  charged  by  him  for  services  or  expenses, 
eince  the  last  report,  and  of  all  disbursements  charge- 
able against  the  same,  or  to  the  county,  stating  par- 
ticularly each  item  thereof. 

L.  1»M,  ch.  aoo.  2  5  (4  Bdm.  097),  amended. 

g  2602.  Id, }  in  New-Tork  oounty. — The  surrogate 
of  the  county  of  New- York  must,  at  his  own  expense, 
make  and  file  in  the  office  of  the  county  clerk,  a  like 
report,  between  the  first  and  twentieth  days  of  January 
in  each  year. 
L.  1844,  ch.  300,  2  5  (4  Edm.  097),  amended. 

§  2603.  What  papen  to  be  tranamitted  to  secretary 
of  State^  expenses  thereof — A  surrogate  who  admits  to 
probate  the  will  of  a  person,  who  was  not  a  resident  of 
the  State  at  the  time  of  his  death  ;  or  grants  original  or 
ancillary  letters  testamentary  upon  such  a  will,  or  orig- 
inal or  ancillary  letters  of  administration  upon  the  estate 
of  such  a  person  ;  must,  within  ten  days  thereafter,  trans- 
mit to  the  secretary  of  State,  to  l>e  filed  in  his  office,  a 
certified  copy  of  the  will  or  letters.  The  surrogate's 
fees  for  making  the  copy,  and  the  expenses  of  trans- 
mission, must  be  audited  by  the  comptroller,  and  paid 
ont  of  the  treasury  upon  his  warrant. 
2  R.  S.  80, 1 39  (2  Edm.  82),  amended. 


ARTICLE  THIRD. 

CLERKS  ;  STENOORAPnERS  ;  MI8CEI<IJLNKOU8  FROYISIOITO. 

Sic.  2904.  Surrogate*!  court ;  when  to  be  open. 
ta».  Wbmk  RirTOfate  to  attend. 

2906.  when  and  where  court  held  by  county  Judge. 

2907.  Seal. 

2808.  CleifeB  In  nrracate's  offloe. 
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Baa.  3900.  Clerk  of  suiroKate's  court :  how  sppolnted ;  hb  powws. 

2510.  Id. ;  gurrogate  liable  for  his  acts. 

2511.  Clerk,  etc. ;  not  to  be  appraiser,  attorney,  etc. 

2512.  Stenographer  for  sarroffato's  ooarcs  in  New- York  And  Ktnga. 

2513.  Id.;  lu  other  counties. 

2514.  Definition  of  expressions  used  in  this  chapter. 

g  2504.  Surrogate's  court;  when  to  be  open.-— The 
surrogate's  court  is  always  open  for  the  transaction  of 
any  business,  within  its  powers  and  jurisdiction. 

2  R.  8. 221.  in  part  (2  Edm.  230).  Oilman  v.  Oilman,  5  N.  T.  Sorrosate 
(1  RedO.  354 ;  8.  C,  38  Barb.  364. 

§  2506.  When  surrogate  to  attend. — The  snrrogmte 
must,  unless  prevented  by  sickness  or  other  unavoid- 
able casualty,  attend  at  his  office  on  Monday  of  each 
week,  except  during  the  month  of  August,  or,  when 
Monday  is  a  public 'holiday,  on  the  following  Tuesday, 
to  execute  the  powers  conferred  and  the  duties  impoaed 
upon  him.  But  the  surrogate  of  any  county  may,  bj 
.an  instrument  lu  writing,  under  his  hand,  filed  in  the 
office  of  the  clerk  of  the  county,  at  least  twenty  days 
before  the  first  day  of  January  in  any  year,  designate  a 
day  of  the  week,  other  than  Monday,  on  which  he  will 
attend  at  his  office,  or  a  month,  other  than  Auerust,  dar- 
ing which  he  will  be  absent  therefrom,  or  both,  during 
that  year;  and  where  the  county  judge  is  also  surro- 
gate, he  is  not  required  to  attend  at  his  office  on  any 
day,  when  the  county  court  or  court  of  sessions  is  sit- 
ting. The  surrogate  must  also  execute  the  duties  of 
his  office,  at  such  other  times  and  places,  within  his 
county,  as  the  public  convenience  requires. 

2  R.  8.  221,  9  2  (2  Edm.  230)  :  L.  Id47,  ch.  290,  }  32  (4  Bdm.  565).  Gil- 
man  r.  Oilman,  1  Redf.  354  ;  western  v.  Romain,  1  Bradf.  37. 

§  2506.  When  and  where  court  held  by  county 
Judge. — The  surrogate's  court,  in  a  county  where  the 
county  judge  is  also  surrogate,  may  be  held  at  the  time 
and  place  at  which  the  county  court  is  held ;  and,  in 
that  case,  the  order  of  business  of  the  county  court,  the 
court  of  sessions,  and  the  surrogate's  court,  is  under  the 
direction  of  the  county  judge. 

L.  1847,  ch.  280,  {  82  (4  Edm.  565). 

§  2607.  SeaL— The  surrogate's  court  ha«  a  seal,  of 
which  the  surrogate  has  charge. 

2  R.  8.  221,(1 3,  4  and  5  (2  Edm.  230). 
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§  2608.  CUtrka  in  gnnogate's  office.— Each  surrogate 
may  appoint,  and  at  pleasure  remove,  aa  many  clerka 
for  his  office,  to  "be  paid  by  the  county,  aa  the  board  of 
eupervisors  of  his  county,  or,  in  the  city  and  county  of 
New.York,  the  board  of  aldermen,  authorize  him  so  to 
appoint.  The  board  of  supervisors  or  the  board  of 
aldermen,  as  the  case  requires,  must  fix  the  compensa- 
tion  of  the  clerk  or  clerks  so  appointed  j  and  may  au- 
thorize tbem,  or  either  of  them,  to  receive,  for  tbeir  or 
his  own  use,  the  leffal  fees  for  making  copies  of  any 
record  or  paper  in  the  office  of  the  surrogate.  A  surro- 
gate may  appoint,  and  at  pleasure  remove,  as  many  ad- 
ditional clerks,  to  be  paid  by  him,  as  he  thinks  proper. 

L.  1869,  ch.  246.  }  2  (7  Edm.  433)  ;  L.  1870,  ch.  467,  9  4  (7  Edm.  743). 

§  2609.  Olerk  of  surrogate's  court;  how  appointed; 
hia  powers. —  A.  surrogate  may,  bv  a  written  order, 
filed  and  recorded  in  his  office,  and  w'hich  he  may,  in  like 
manner,  revoke  at  pleasure,  appoint  a  clerk  employed 
in  his  office  to  be  the  clerk  of  the  surrogate's  court. 
The  clerk  so  appointed  may  e:cercise,  concurrently  with 
the  surrogate,  the  following  powers  of  the  surrogate  : 

1.  He  may  certify  and  sign  as  clerk  of  the  court  any 
of  the  records  of  the  court,  including  the  certificate 
flpecified  in  section  2629  of  this  act,  and  the  records  and 
papers  specified  in  subdivision  ninth  of  section  2481  of 
this  act. 

2.  He  may  issue  any  mandate,  to  which  a  party  is 
entitled  as  of  course,  either  unconditionally,  or  upon 
the  filing  of  any  paper  ;  and  may  sign,  as  clerk  of  the 
•court,  and  affix  the  seal  of  the  court  to,  any  letters  or 
mandate,  issued  from  the  court. 

8.  He  may  certify,  in  the  manner  prescribed  by  chap- 
ter ninth  of  this  act,  a  copy  of  any  paper,  required  or 
permitted  by  law  to  be  filed  or  recorded  in  the  surro- 
^te's  office. 

4.  He  may  adjourn  to  a  definite  time,  not  exceeding 
thirty  days,  any  matter,  when  the  surrogate  is  absent 
from  his  office,  or  unable,  by  reason  of  other  engage- 
ments, to  attend  to  the  same. 

5.  He  may  take  the  acknowledgment  or  proof  of  any 
instrument,  to  he  used  or  filed  in  the  court  of  which  he 
is  derk. 

The  Burrog&te  may  prohibit  the  clerk  from  exercising 
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anjr  power  specified  in  this  section,  bat  tlie  prohibitloii 
does  not  aflfect  tlie  validity  of  any  act  of  the  clerk  done 
in  disregard  of  tiie  prohibition. 

L.  1863,  ch.  362, 1 9  f6  Edm.  127) :  L- 1874,  ch.  456  (9  Edm.  95?);  L."  1«:7, 
Cb.  206, 1 8.:  ch.  274.  H 1,  2  and  3 ;  L.  1K73,  ch.  S.  McNanghton  r.  Cluve, 
5  AbbTN.  C:  226 ;  Biunro's  £sUte,  15  Abb.  363 ;  Roderigas  v.  KMt  R.  Sav. 
Inst.,  76  N.  Y.  316. 

g  2510.  Id.}  Buxrogate  liablefor  his  acta. — A  sorrogate, 
hereafter  elected  or  appointed,  and  the  sureties  in  his 
official  bond,  are  liable  for  any  act  of  the  clerk  of  the 
surrogate's  court  in  the  discharge  of  his  official  duti^i, 
during  the  surrogate's  term  of  office,  as  if  the  act  was 
performed  by  the  surrogate.  The  surrogate  may  take 
security  from  the  clerk,  to  indemnify  him  against  the 
liability  created  by  this  section. 

L.  1857,  ch.  789.  }  9,  amended  bo  as  to  extend  to  enttre  State. 

§  2511.  01erk|  etc.,  not  to  be  appraiser,  attorney, 
eta — A  clerk,  or  other  person  employed  in  any  capacity, 
in  a  surrogate's  office,  shall  not  act  as  an  appraiser,  as 
attorney  or  counsel,  or  as  referee  or  special  guardian,  in 
any  matter  before  the  surrogate. 

L.  1973,  ch.  225,  part  of  9  1  (9  Bdm.  567). 

§  2512.  Stenographer  for  8iirrogate*s  conrta  in  Ne'vr- 
York  and  Kings. — The  surrogate  of  each  of  the  conn- 
ties  of  New-Tork  and  Kings  must  appoint,  and  may, 
for  cause,  remove,  a  stenographer  for  his  coart,  who  is 
entitled  to  a  salary  fixed  by  law,  and  to  be  paid  as  the 
salaries  of  clerks  in  the  surrogate's  office  are  paid. 

Code  of  Proc. ,  part  of  (  256. 

§2513.  Id.;  in  other  counties.  —  The  surrogate  of 
each  county,  except  New- York  and  Kings,  may,  in  his 
discretion,  appoint,  and  at  pleasure  remove,  a  stenogra- 
pher for  his  court,  who  shall  be  paid  a  reasonable  com- 
pensation, certified  by  the  surrogate,  in  every  case  in 
which  he  takes  notes  of  testimony.  Such  compensa- 
tion is  part  of  the  costs  of  the  proceedings. 

L.  1871.  ch.  874,  n  1  and  2(9  Bdm.  231). 

§  2514.  Definition  of  expressions  nsed  In  this  ohi^ 

ter.^ —  In  construing  the  provisions  of  this  chapter,  the 
following  rales  must  be  observed,  except  where  a  con- 
trary intent  is  expressly  declared  in  the  provision  to  be 
construed,  or  plainly  apparent  from  the  context  thereof: 
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1.  The  woTd,  **  intestate  *\  Bignifies  a  peTson  who  died 
without  leaving  a  valid  will ;  but  where  it  is  used  with 
reepect  to  particular  property,  it  signifies  a  person  who 
died  without  effectually  disposing  of  that  property  by 
will,  whether  he  left  a  will  or^not. 

8.  The  word,  ** assets",  signifiee  personal  property 
applicable  to  the  payment  of  the  debts  of  a  decedent. 

3.  The  word,  *'  debts  ",  includes  every  claim  and  de- 
mand,  upon  which  a  judgment  for  a  sum  of  money,  or 
directing  the  payment  of  money,  could  be  recovered  in 
an  action  ;  and  the  word,  "creditor",  includes  every 
person  having  such  a  claim  or  demand. 

4.  The  word,  "  will ",  signifies  a  last  will  and  testa- 
ment,  and  includes  all  the  codicils  to  a  will. 

5.  The  expression,  "  letters  of  administration  ",  in- 
cludes letters  of  temporary  administration. 

(J.  The  expression,  **  temporary  trustee ",  includes 
every  person,  except  an  executor,  or  administrator  with 
the  will  annexed,  or  a  guardian,  who  is  designated  by 
a  will,  or  by  any  competent  authority,  to  execute  a  trast 
created  by  a  will ;  and  it  includes  such  an  executor  or 
administrator,  where  he  is  acting  in  the  execution  of  a 
trust  created  by  the  will,  which  is  separable  from  his 
functions  as  executor  or  administrator. 

7.  The  word,  "  surrogate  "^  where  it  is  used  in  the 
text,  or  in  a  bond  or  undertaking,  given  pursuant  to 
any  provision  of  this  chapter,  includes  every  officer  or 
oonrt  vested  by  law  with  the  functions  of  surrogate. 

8.  The  expression,  *' judicial  settlement",  where  it 
is  applied  to  an  account,  signifies  a  decree  of  a  surro- 
gate's court,  whereby  the  account  is  made  conclusive 
upon  the  parties  to  the  special  proceeding,  either  for  all 
purposes,  or  for  certain  purposes  specified  in  the  statute ; 
and  an  account  thus  made  conclusive  is  paid  to  be  "  judi- 
cially settled." 

9.  The  expression,  'Mntermediate  account ",  denotes 
an  account  filed  in  the  surrogate's  office,  for  the  purpose 
of  disclosing  the  acts  of  the  person  accounting',  and  the 
condition  of  the  estate  or  fond  in  his  hands,  and  not 
made  the  subject  of  a  judicial  settlement. 

10.  The  expression,  '*  upon  the  return  of  a  citation  '\ 
where  it  Is  used  in  a  provision  requiring  an  act  to  be 
done  in  the  surrogate's  court,  relates  to  the  time  and 
place  at  which  the  citation  is  returnable,  or  to  which 
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tile  hearing  ia  adjourned  ;  includes  a  supplemental  cita- 
tion, issued  to  bring  in  a  party  who  ought  to  be,  bat 
has  not  been  cited  ;  and  implies  that,  before  doing  the 
act  specified,  due  proof  must  be  made,  that  all  personB 
required  to  be  cited  hav«  been  duly  cited. 

11.  The  expression,  "  person  interested '%  where  it  is 
used  in  connection  with  an  estate  or  a  fund»  includes 
every  person  entitled,  either  absolutely  or  contingently, 
to  share  in  the  estate  or  the  proceeds  thereof,  or  in  the 
fund,  as  husband,  wife,  legatee,  next  of  kin,  heir,  deTi- 
see,  assignee,  grantee  or  otherwise,  except  as  a  creditor. 
Wiiere  a  provision  of  this  chapter  prescribes  that  a  per- 
son interested  may  object  to  an  appointment,  or  may 
apply  for  an  inventory,  an  account,  or  increasied  seca* 
rity,  an  allegation  of  his  interest,  duly  verified,  aaffices, 
although  his  interest  is  disputed ;  unless  he  kas  been 
excluded  by  a  judgment,  decree  or  other  final  determina- 
tion, and  no  appeal  therefrom  is  pending. 

12.  The  term,  "  next  of  kin",  includes  all  those  enti- 
tled, under  the  provisions  of  law  relating  to  the  distri- 
bution of  personal  property,  to  share  in  the  unbe- 
queathed  residue  of  the  assets  of  a  decedent  after 
payment  of  debts  and  expenses,  other  than  a  surviving 
husband  or  wife, 

13.  The  expression,  "  real  property ",  includes  every 
estate,  interest,  and  right,  legal  or  equitable,  in  lands, 
tenements,  or  hereditaments,  except  those  which  are 
determined  or  extinguished  by  the  death  of  a  person 
seized  or  possessed  thereof,  or  in  any  manner  entitled 
thereto,  and  except  those  which  are  declared  by  law  to 
be  assets.  The  word,  ^'inheritance",  signifies  real 
property,  as  defined  in  this  subdivision,  descended  as 
prescribed  by  law.  The  expression,  '*  personal  prop- 
erty ",  signifies  eveiy  kind  of  property,  which  survives 
a  decedent,  other  than  real  property  as  defined  in  this 
subdivision,  and  includes  a  right  of  action  conferred  by 
special  statutory  provision  upon  an  executor  or  admin- 
istrator. 

New^  except  subd.  4 ;  2  R.  S.  68, 1 71(2  Bdm.  70)  and  80b(JL  13:  1 R.  S. 
7M.  127  (1  Edm.  706).  Sellia'Ciue,  4  Abb.  Pr.  472:  •.  0.,  BiU)COCk  «. 
Ellk4  Bradf.  218;  Glover  v.  UoUy,2  Id.  291 :  Guild  ».  Peck,  11  PalfN 
475:  Weaterveltr.  Qregg,  1  Barb.  Ch.469;  HalleUv.  Bare,  S  I^igc  S15; 
18  Abb.  N.  S.  429,  n. ;  Hunlock  «.  Ward.  67  N.  Y.  387 ;  Looev.  Dnabam, 
SO  id.  36 ;  Keteltas  v.  Keteltas,  72  Id.  312. 
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TITLE  II. 

ProviHona  relating  generaUy  to  the  proceedings  in  surro^ 
gate$^  courts,  and  to  appeals  from  those  courts. 

Aanoul.  Process,  and  service  thereof;   appearance,  and  Joinder  ol 
issnes;  miscellaneous  regulations  of  practice. 

2.  Hearing ;  Including  trial  by  junr  and  reference. 

3.  Decreen  and  orders ;  and  the  enforcement  thereof.    Costs  and 

fees. 

4.  Appeal. 

b.  Provisions  relatins  generally  to  letters ;  and  generally  to  ex- 
ecutors, adminbtrators,  guardians,  and  testamentary  truii- 
tees. 

ARTICLE  FIRST. 

FROCE88.  AND  SERVICE  THEREOF  ;  APPEARANCE,  AND 
JOINDER  OP  ISSUE;  HISCBLIiANBOUS  REGULATIONS 
OP  PRACTICE. 

Sao.  2515.  Process:  how  executed  and  returnable. 

2516.  Proceedings  to  be  commence<l  by  citation. 

2517.  Id.;  wlthm  the  sUtute  of  limitations. 

2518.  Persons  comttituting  a  class ;  when  to  be  cited  ;  citation  when 

some  are  unknown. 

2519.  Contents  of  citation. 

2900.  Citation ;  how  served  in  the  Rtate. 

2521.  Substitute  for  personal  service  upon  a  resident. 

2.'>22.  Service  by  publication,  etc. 

2?i23.  Id.;  Upon  persons  unknown,  etc. 

2.524.  Order ;  when  an^l  how  niade :  contents  thereof. 

2525.  What  time  required  for  clellvery  of  copy,  etc. 

252fi.  Service  upon  a  corporation.  Infant,  lunatic,  etc. 

2527.  Id.;  upon  infant,  etc.;   addiliuiial  requirements  In  certain 

cases. 

2528.  Appearance :  how  made,  and  eflVct  thereof. 

2529.  8arrogate*s  father  or  son  not  to  practice  before  him. 

2530.  Spcciai  guardian :  when  to  be  appointed. 

2531.  Notice  of  proceedings  to  appoint  special  guardian. 

2532.  Proof  of  service  of  citation,  subptena,  etc. 
2\33.  Written  pleadings  may  be  required. 

2.\M.  Veriacatton  thereof. 
2.W5,  2S36.  Publication  of  citation,  etc. 

2537.  Money  paid  into  court  and  securities  taken ,  how  disposed  of. 
253i}.  Certain  provisions  made  applicable  to  proceedings  m  surro^ 
gates*  courts. 

§  2616.  Pxocemi;  how  executed  and  retomable. — 
A  citation  or  other  mandate  of  a  sarroeate's  court  must, 
except  where  it  is  otherwise  specially  prescribed  by 
law,  be  made  returnable  before  the  surrogate  from 
whose  court  it  was  issued,  and  may  be  served  or  exe- 
4»ited  in  any  county.  A  warrant  of  attachment  must 
be  directed  to  the  sheriff  of  the  surrogate's  county  ; 
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who  may  execute  it  in  anj  county,  and  must  convey  the 
person  arrested  to  the  place  where  it  is  returnable. 

L.  1837,  ch.  460,  N  M,  67  (4  Bdm.  496).    People  «.  PelhAm,  14  Wend. 
48. 

§2616.  PioceedingB  to  be  commezioed  by  citation. 

— Except  in  a  case  where  it  is  otherwise  specially  pre- 
scribed by  law,  a  special  proceeding  in  a  surrogate's 
court  must  be  commenced  by  the  service  of  a  citation, 
issued  upon  the  presentation  of  a  petition.  But  upon 
the  presentation  of  the  petition,  the  court  acquires  ju- 
risdiction to  do  any  act,  which  may  be  done  before 
actual  service  of  the  citation. 

New.    See  }{  2525  and  2533.  post.    Wetmoie  v.  Parker,  92  N.  T.  450 ;  s. 
0.,  7  Lans.  121. 


§  2617.  Id. ,  within  the  statute  of  limitations—  The 

presentation  of  a  petition  is  deemed  the  commencement 
of  a  special  proceeding,  within  the  meaning  of  any  pro. 
vision  of  this  act,  which  limits  the  time  for  the  com- 
mencement thereof.  But  in  order  to  entitle  the  peti. 
tioner  to  the  benefit  of  this  section,  a  citation  issued 
upon  the  presentation  of  the  petition,  must,  within 
sixty  days  thereafter,  be  Served,  as  prescribed  in  section 
2520  of  this  act,  upon  the  adverse  party,  or  upon  one  of 
two  or  more  adverse  parties,  who  are  jointly  liable,  or 
otherwise  united  in  interest ;  or,  within  the  same  time, 
the  first  publication  thereof  must  be  made,  pursuant  to 
an  order  made  as  prescribed  in  section  2522  of  this  act. 

New.    Bee  K  399  and  400,  ante. 

§  2518.  Persons  constituting  a  class;  when  to  be 
cited;  citation  when  some  are  unknown.  —  Where  it 
is  prescribed.  In  any  provision  of  this  chapter,  that  a 
petitioner  must  pray  that  a  person,  or  that  creditors, 
next  of  kin,  legatees,  heirs,  devisees,  or  other  persons 
constituting  a  class,  may  be  cited  for  any  purpose,  all 
those  persons  are  necessary  parties  to  the  special  pro. 
ceeding.  Where  persons  to  be  cited  constitute  a  class, 
the  petitioner  must  set  forth,  in  an  affidavit,  the  name 
of  each  of  them,  unless  the  name,  or  part  of  the  name, 
of  one  or  more  of  them  cannot,  after  diligent  inquiry, 
be  ascertained  by  him  ;  in  which  case,  that  fact  must  be 
set  forth,  and  the  surrogate  must,  thereupon,  inquire 
into  the  matter.  For  the  purpose  of  the  inquiry,  he 
may,  in  his  discretion,  issue  a  subpoena,  requiring  any 
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person  to  attend  before  him  to  testify  respecting  the 
matter.  If  he  is  satisfied,  upon  the  allegations  of  the 
petitioner,  or  after  making  the  inqairy,  that  the  name 
of  one  or  more  of  the  persons  to  be  cited,  cannot  be  as- 
certained with  reasonable  diligence,  the  citation  may  be 
directed  to  that  person  or  those  persons,  by  a  general 
designation,  showing  his,  her,  or  their  connection  with 
the  decedent,  or  interest  in  the  property  or  matter  in 
question  ;  or  otherwise  sufficiently  identifying  the  per- 
son or  persons  intended.  A  citation,  thus  directed,  has 
the  same  force  and  effect,  as  if  it  was  directed  to  the 
person  or  persons  intended,  by  their  names ;  and  where 
the  person  or  persons  so  intended  are  duly  cited,  in  any 
manner  prescribed  by  law,  the  decree  binds  them,  as  if 
they  were  named  therein.  A  petition,  duly  verified,  is 
deemed  an  afiSdavit,  within  tlie  meaning  of  this  section. 

New  in  form  ;  2  R.  S.  74,  {  26  (2  Edm.  7&). 

§  2619.  Oontents  of  citation.  —  A  citation  must  be 
made  returnable  upon  a  day  certain,  designated  therein, 
not  more  than  four  months  after  the  date  thereof ;  and 
mast  specify  whose  estate  or  what  subject-matter  is  in 
question.  ITie  names  of  all  the  persons  to  be  cited,  as 
far  as  they  ran  be  ascertained,  must  be  contained  in  the 
citation.  Where  the  name,  or  part  of  the  name,  of 
either  of  them  cannot  be  ascertained,  that  fact  must  be 
stated  in  the  citation. 

L.  1837.  ch.  460,  J  7  (4  Bdm.  487). 

§  2620.  Citation  $  how  served  in  the  Statsb  —  Except 
where  special  provision  is  otherwise  made  by  law,  ser- 
vice of  a  citation,  within  the  State,  must  be  made  upon 
an  adult  person,  or  an  infant  of  the  age  of  fourteen 
years  or  upwards,  by  delivering  a  copy  thereof  to  the 
person  to  be  served,  or  by  leaving  a  copy  at  his  residence, 
or  the  place  where  he  sojourns,  with  a  person  of  suitable 
age  and  discretion,  under  such  circumstances,  that  the 
surrogate  has  good  reason  to  believe  that  the  copy  came 
to  his  knowle^e,  in  time  for  him  to  attend  at  the  return 
day.  A  citation  must  be  so  served,  if  within  the  county 
of  the  surrogate  or  an  adjoining  county,  at  least  eiffht 
days  before  the  return  dav  thereof  ;  if  in  any  other 
county,  at  least  fifteen  days  before  the  return  day  ;  un- 
less, in  either  case,  the  person  served,  being  an  adult, 
and  not  incompetent,  assents  in  Writing  to  a  service 
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'within  a  shorter  time.     Any  person,  although,  a  party 

to  the  special  proceeding,  may  serve  a  citation. 

New  in  form.    Wetmore  r.  Parlcer,  52  N.  T.  450 ;  BIbhy  v.  M«7«r,  10 
Paige,  220. 


g  2521.  Substitate  for  penonal  senrice  upcm  a  i 

dent. —  Where  it  appears  by  affidavit,  to  the  aatisfactioa 
of  the  surrogate  from  whose  court  a  citation  issued,  that 
proper  and  diligent  effort  has  been  made  to  serve  it 
upon  a  resident  of  the  State,  as  prescribed  in  the  last 
section ;  and  that  the  person  to  be  served  cannot  be 
found,  or  if  found,  that  he  evades  service,  so  that  it 
cannot  be  made  ;  the  surrogate  may  make  an  order,  di- 
recting that  service  thereof  be  made,  as  prescribed  in 
section  430  of  this  act ;  and  the  provisions  of  that  sec- 
tion and  of  section  437  of  this  act,  relating  to  the  service 
of  a  summons,  apply  to  the  service  of  a  citation,  pursu- 
ant to  an  order  made  as  prescribed  in  this  section. 
New  In  form. 

§  2522.  Service  by  publication,  etc. —  The  surrogate;, 
from  whose  court  a  citation  is  issued,  may  make  an 
order,  directing  the  service  thereof  without  the  State, 
or  by  publication,  in  either  of  the  following  cases  : 

1.  Where  it  ia  to  be  served  upon  a  foreign  corpora- 
tion, or  upon  a  person  who  is  not  a  resident  of  the 
State. 

2.  Where  the  person  to  be  served,  being  a  resident  ot 
the  State,  has  departed  therefrom  with  intent  to  defraud 
his  creditors,  or  to  avoid  the  service  of  process. 

8.  Where  the  person  to  be  served, being  a  resident  of 
the  State,  has  been  continuously  without  the  United 
States, -for  such  a  length  of  time,  and  under  such  cir- 
cumstances, that  an  order  for  the  service  upon  him 
without  the  State,  or  by  publication,  of  a  summons  is- 
sued from  the  supreme  court,  might  be  made  by  a 
judge. 

4.  Where  tlie  person  to  be  served  ia  a  resident  of  the 
State,  or  a  domestic  corporation,  and  an  attempt  was 
made  to  serve  a  citation,  issued  from  the  same  surro- 
gate's court,  upon  the  presentation  of  the  same  petition, 
before  the  expiration  of  the  limitation  applicable  to 
the  enforcement  of  the  claim  set  forth  in  the  petition, 
as  fixed  in  chapter  fourth  of  this  act :  and  the  limitation 
would  have  expired  within  sixty  days  next  preceding 
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the  application  for  the  order,  if  the  time  had  not  been 
extended  hy  the  attempt  to  serve  the  citation. 
N«w  In  Ibnn.    Stevens  v,  Stevens,  3  Redf .  507. 

§  2523.  Id.  J  upon  persons  unknown,  etc.— The  surro- 
gate may  also  make  an  order,  directing  the  Bervico  of  a 
citation  without  the  State,  or  hy  publication,  in  either 
of  the  following  cases  : 

1.  Upon  a  party  to  whom  a  citation  is  directed,  either 
by  his  full  name  or  part  of  his  name,  where  the  surro- 
gate is  satisfied,  by  atfidavit,  that  the  residence  of  that 
party  cannot,  after  diligent  inquiry,  be  ascertained  by 
the  petitioner. 

2.  Upon  one  or  more  unknown  creditors,  next  of  kin, 
legatees,  heirs,  devisees,  or  other  persons  included  in  a 
class,  to  whom  a  citation  has  been  directed,  designating 
them  by  a  general  description,  as  prescribed  in  this  ar- 
ticle. 

New. 

§  2624.  Order,  when  and  how  made;  contents 
thereof]. —  Where  an  order,  directing  the  service  of  a 
citation  without  the  State,  or  by  publication,  is  made 
as  prescribed  in  the  last  two  sections,  the  party  apply- 
ing therefor  must  produce  proof,  by  affidavit  or  other- 
wise, to  the  satisfaction  of  the  surrogate,  that  the  case 
is  one  of  those  specified  in  those  sections.  The  order 
must  direct  that  service  of  the  citation,  upon  the  person 
named  or  described  in  the  order,  be  made  by  pnblica. 
tion  of  the  citation  in  two  newspapers,  designated  as  pre- 
scribed in  this  article,  for  a  specified  time,  which  the 
surrogate  deems  reasonable,  not  less  than  once  in  each 
of  six  successive  weeks ;  or,  at  the  option  of  the  peti- 
tioner, by  delivering  a  copy  of  the  citation,  without  the 
State,  to  each  person  so  named  or  described,  in  person, 
or,  if  the  service  is  made  upon  a  corporation,  to  an  otR- 
cer  thereof,  specified  in  section  431  or  432  of  this  act. 
It  must  also  contain,  either  a  direction  that,  on  or  before 
the  day  of  the  first  publication,  the  petitioner  deposit, 
in  a  specified  post-office,  one  or  more  copies  of  the  cita- 
tion and  order,  each  contained  in  a  securely  closed  post- 
paid wrapper,  directed  to  the  person  to  be  served,  at  a 
place  specified  in  the  order;  or  a  statement  that  the 
surrogate,  being  satisfied,  by  the  affidavits  upon  which 
tlie  order   was    granted,  that   the   petitioner   cannot. 
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with  reasonable  diligence,  aaoertain  a  place  or  places 
-where  the  person  to  be  served  woald  probably  receive 
matter  transmitted  through  the  post-office,    diopeDses 
with  the  deposit  of  any  papers  therein. 
New  in  form.    See  8  440,  ante. 

§  2626.  What  time  required  for  delivery  of  copy, 

etc, —  Where  service  is  made  by  delivering  a  copy  of  the 
citation  without  the  Stat«,  pursuant  to  an  order  made 
as  prescribed  in  the  last  section^  it  must  be  made,  if 
within  the  United  States,  at  least  thirty  days,  if  with. 
out  the  United  States,  at  least  forty  days,  before  the 
return  day  of  the  citation.  Where  it  is  made  by  publi- 
cation, and  deposit  of  the  papers  in  the  post-office  is 
not  dispensed  with,  the  requisite  copy  or  copies  of  the 
citation  must  be  deposited  in  the  post-office,  at  least 
thirty  days  before  the  return  day  of  the  citation,  if  they 
are  directed  to  a  place  within  the  United  States ;  if  to  a 
place  without  the  United  States,  at  least  forty  days  be- 
fore the  return  day  thereof.  Proof  of  publication,  de- 
posit or  delivery  may  be  made  as  prescribed  in  section 
444  of  this  act. 

See  II  439,  440,«nte;  L.  1337,  ch.  460,  1 8;  L.  1840,  ch.  3S4.  {  1  (4  Edm. 
487) :  L.  1803,  cii.  362  (6  Kdm.  124) ;  2 R.  S.  61.  62,  |l  32,  34  \i  Bdin.  SI). 
Wetmore  «.  Parker.  fi2  N.  Y.  450:  Kellett  c.  Rathbunjl  Paige,  102;  Brick^ 
Estate,  15  Abb.  Pr.  12 ;  Board  v.  Board,  4  id.  295. 

g  2626.  Service  upon  a  corporation,  in&nt,  loaatic, 
etc. —  Service  of  a  citation  mudt  be  made  upon  an  infant 
under  the  age  of  fourteen  years,  a  person  judicially 
declared  to  be  incompetent  to  manage  his  affairs  by 
reason  of  lunacy,  idiocy,  or  habitual  drunkenness,  or  a 
corporation,  in  tne  manner  prescribed  for  personal  serv- 
ice  of  a  summons  upon  such  a  person,  or  upon  a  corpo- 
ration, in  article  first  of  title  first  of  chapter  fifth  of  this 
act. 

New  In  form.  L.  1870,  ch.  693  (9  EdTn.  420) :  see  N  4»,  431  and  432,  ante* 

§  2627.  Id.;  upon  in£euit,  etc^  additional  require- 
ment in  certain  cases, —  Where  a  person,  cited  or  to 
be  cited,  is  an  infant  of  the  age  of  fourteen  years  or  up- 
wards, or  where  the  surrogate  has,  in  his  opinion,  rea- 
sonable grounds  to  believe,  that  a  person,  cited  or  to  be 
cited,  is  an  habitual  drunkard,  or  for  any  cause  ment- 
ally incapable  adequately  to  protect  his  rights,  although 
not  judidally  declared  to  be  incompetent  to  manage  Wa 
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afhiTs,  the  sttrrogate  may,  in  his  discretion,  with  or 
without  an  application  therefor,  and  in  the  interest  of 
that  person,  make  an  order  requiring  that  a  copy  of  the 
citation  be  delivered,  in  behalf  of  tliat  person,  to  a  per- 
son designated  in  the  order ;  and  that  service  of  the 
citation  shall  not  be  deemed  complete  until  such  deliv- 
ery. Where  the  person,  cited  or  to  be  cited,  is  an  in- 
fant under  the  age  of  fourteen  years,  or  a  person 
j  udicially  declared  to  be  incompetent  to  manage  his 
affairs,  by  reason  of  lunacy,  idiocy,  or  habitual  drunk- 
enness, and  the  surrogate  has  reasonable  ground  to  be- 
lieve that  the  interest  of  the  person,  to  whom  a  copy  of 
the  citation  was  delivered,  in  behalf  of  the  infant  or  in- 
competent person,  is  adverse  to  that  of  the  infant  or  in- 
competent person,  or  that  for  any  reason,  he  is  not  a  fit 
person,  to  protect  the  latter's  rights,  the  surrogate  may 
likewise  make  such  an  order  ;  and  as  a  part  thereof,  or 
by  a  separate  order,  made  in  like  manner  at  any  stage  of 
the  proceedings,  he  may  appoint  a  special  guardian  ad 
litem  to  conduct  the  proceedings  in  behalf  of  the  incom- 
petent person,  to  the  exclusion  of  the  committee,  and 
with  the  same  powers,  and  subject  to  the  same  liabili- 
ties, as  a  committee  of  the  property. 

New  in  form.    L.  1872,  ch.  693  (9  Bdm.  420). 

§  2628.  Appearance  j  how  made,  and  effect  thereoil 
—  In  a  surrogate's  court,  a  party  of  full  age  may,  unless 
he  has  been  judicially  declared  to  be  incompetent  to 
manage  his  affairs,  prosecute  or  defend  a  special  pro- 
ceeding, in  person  or  by  an  attorney  regularly  admitted, 
to  practice  in  the  courts  of  record,  at  his  election  ;  except 
in  a  proceeding  to  punish  him  for  a  contenlpt,  or  where 
he  is  required  to  appear  in  person,  by  special  provision 
in  law,  or  by  a  special  order  of  the  surrogate.  The  ap- 
pearance of  a  party,  against  whom  a  citation  has  been 
issued,  has  the  same  effect,  as  the  appearance  of  a  de- 
f endant,  in  an  action  brought  in  the  supreme  court. 

L.  1870,  ctu  »9, 1 2 :  see  «  M.  424, 796-802,  ante.  Welter  v.  Soggett,  3 
Redf.  2flU;  Kellett  r.  1lathbun,4  Paige,  102. 

g  2529.  Surrogate's  father  or  son  not  to  practice  be- 
fore him. —  A  surrogate's  father  or  son  shall  not  prac- 
tice or  be  employed  as  attorney  or  counsel,  in  any  case, 
in  which  his  partner  or  clerk  is  prohibited  by  law  from 
80  practicing,  or  being  employed. 

.     L.  1844,  ch.  300,  H  (4  Bdm.  697)  ;  we  «  60,  i^||^^.^  ,,GoOgIe 
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§  2630.  Special  guardian  $  whan  to  be  appointed.— 
Where  a  partj,  who  is  an  infant,  does  not  appear  by 
his  general  guardian  ;  or  where  a  party,  who  is  a  lona- 
'tic,  idiot  or  Labitoal  drunkard,  does  not  appear  by  his 
committee,  the  surrogate  must  appoint  a  competent  and 
responsible  person,  to  appear  as  special  guardian  for 
that  party.  Where  an  infant  appears  by  his  general 
guardian,  or  where  a  lunatic,  idiot,  or  habitual  drunk- 
ard, appears  by  his  committee,  the  surrogate  must  in- 
quire into  the  facta,  and  must,  in  like  manner,  appoint 
a  special  guardian,  if  there  is  any  ground  to  suppose 
that  tlie  interest  of  the  general  guardian  or  committee 
is  adverse  to  that  of  the  infant,  or  incompetent  person ; 
or  that,  for  any  other  reason,  the  interests  of  the  latter 
require  the  appointment  of  a  special  guardian.  A  per- 
son cannot  be  appointed  such  a  special  guardian,  unleaa 
his  written  consent  is  filed,  at  or  before  the  time  of 
entering  the  order  appointing  him. 

See  2  R.  S.  100. 1  3  (2  Edm.  104),  amended ;  L.  1837, ch.  460. 1 38  (4  Edm. 
494);  L.  1863.  eta.  3f\2.|6  (n£dm.  126):  L.  1870.  cli.  170,  H  (7  Sdm.  66S) : 
L.  1872.  ch.  693,  S2  (9  Edm.  421).  Havens  r.  Sbenuan.  42  Bart>.  636; 
Bloom  V.  Bnrdlck,  1  Mill,  130  ■  Schneiiter  r.  McFariand.  2  N.  Y.  459 ;  Ack- 
ley  V.  Dygert,  33  Barb.  176 ;  Hatter  of  Lockman.  4  Abb.  N.  G.  173;  s.  a. 
Gunning  v.  LockraaD.  3  Redf.  273  ;  Bride 'a  Estate,  2  Abb.  12 ;  Saltna* 
Estate,  1  Tuck.  230  ;  8.  0.,  3  Kcyes.  600;  ChUtenden's  Will,  1  Tack.2SI: 
Splcer*8  Will,  Id.  80 ;  Hunt'a  EsUte,  id.  55 ;  Ex  parte  Loctaman.  4  Abb. 
N.  C.  173. 

§  2531.  Notice  of  proceedlngB  to  appoint  special 
guardian. —  Where  a  person,  other  than  the  infant,  or 
the  committee  of  the  incompetent  person,  applies  for 
the  appointment  of  a  special  guardian ,  as  prescribed  in 
the  last  section,  at  least  eight  days'  notice  of  the  ap- 
plication must  be  personally  served  npon  the  infant, or 
incompetent  person,  if  he  is  within  the  State,  and  aleo 
upon  the  committee,  if  any,  in  like  manner  as  a  citation 
is  required  by  law  to  be  served.  Bnt  except  In  a  case 
specified  in  title  fifth  of  this  chapter,  the  surrogate  may, 
by  an  order  to  show  cause,  prescribe  a  shorter  time, 
and  direct  the  service  of  the  order  to  be  made  in  such  a 
manner  as  he  deems  proper.  The  application  may  be 
made  at  the  time  of  presenting  the  petition,  and,  in 
that  case,  the  order  to  show  cause  may,  in  the  snrro- 
gate's  discretion,  accompany  the  citation. 

2  R.  8.  100,  *  4 (2  Kdm.  104)  •  L.  1837, ch.  460,  fST  (4  Edm.  494),  amended. 
Bee  Kellett  v.  Rathbun,  4  Paige,  102;  Wbite  «.  Pomeroy,  7  Btfb.  6«l. 
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g  d632.  Proof  of  sonrioe  of  ofttetion,  snbpooiia,  eto.^ 
Proof  of  Bervioe  of  acitatioD,  or  a  sabpoena,  iasaed  from 
a  aorrogate's  ooart,  moat  be  made  in  the  manner  pre- 
scribed  bv  law,  for  proof  of  service  of  asammoas  iseaed 
oat  of  the  sapreme  court.  In  every  case,  proof  of 
aervioe  mast  be  made  by  affidavit ;  or,  where  the  person 
served  is  of  full  age  and  not  incompetent,  by  a  written 
admission  siirned  by  him,  accompanied  with  proof,  by 
affidavit  or  otherwise,  of  the  genuineness  of  lus  signa- 
ture. 

2  R.  a.  228. 1 9  (2  Sdm.  232);;  L.  latT,  cb.  460,  {  9  (4  Edm.  488).  Wetmorc 
V.  Parker72Lan8.  121 ;  0.  a, 92 N.  Y.  450. 

§  2633.  Written  pleadings  may  be  required.—  The 
surrogate  may,  at  any  time,  require  a  party  to  file  a 
written  petition  or  answer,  containing  a  plain  and  con- 
cise statement  of  the  facts  constituting  his  claim,  ob- 
jection or  defence,  and  a  demand  of  the  decree,  order, 
or  other  relief,  to  which  he  supposes  himself  to  be  en- 
Utled.  The  surrogate  may  require  the  petition  or 
answer  to  be  veribed,  and  a  copy  thereof  to  be  served 
upon  anv  other  person  interested.  A  party  who  fails 
to  comply  with  such  requirement  may  be  treated  as  a 
party  in  default.  Except  where  such  a  requirement  is 
made,  or  in  a  case  where  a  written  petition  is  expressly 
required  by  this  act,  a  petition,  or  the  answer  thereto, 
may  be  presented  orally  ;  in  which  case,  the  substance 
thereof  must  be  entered  in  the  records  of  the  courts. 

New.  Foster  v.  WUber,  1  Palffe,  637 ;  Smith  v.  Remington,  42  Barb. 
75 ;  see  Colgrove  p.  Horton,  11  Paige,  261. 

§  2534.  Verifioation  thereof —  The  provisions  of  sec- 
tions 523,  524,  525,  and  526  of  this  act  apply  to  a  verifi- 
4».tion  made  pursuant  to  this  chapter,  and  to  the 
petition  or  other  paper  so  verified,  where  they  can  be  so 
applied  in  substance,  without  regard  to  the  form  of  the 
proceeding. 
New.    8m  i  2749,  post.    Bee  C(^rove  v.  Horton,  11  Paige.  251. 

g  2635.  Publication  of  oitatiom  etc. —  Where  a  pro- 
irision  of  this  chapter,  or  an  order  made  pursuant  to 
such  a  provision,  directs  the  publication  of  a  citation, 
notice  or  other  paper,  or  the  service  thereof  by  publica- 
tion, the  publication  must  be  made  in  a  newspaper 
published  in  the  county.  The  surrogate  may,  also,  in 
nlA   discretion,  direct  the  publication  thereof  in  any 
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other  newspaper  pabliflhed  in  the  aame  or  another 
county,  as  ue  deems  proper,  for  the  parpoee  of  giving 
notice  to  the  persons  intended  to  be  served  or  notified. 
If  no  newspaper  is  published  in  the  county,  the  citation, 
notice,  or  other  paper,  must  be  published  in  the  new*, 
paper  printed  at  Albany,  in  which  legal  noticea  are  re- 
quired by  law  to  be  published. 

L.  1874«  ch.  437  (9  Edm.  918) ;  2  B.  8.  107,  part  of  }  40  (2  Sdm.  111). 

t2536.  The  same. —  In  either  of  the  following  cases* 
tation,  notice  or  other  paper,  directed  to  be  published 
by  a  provision  of  this  chapter,  or  by  an  o*xler  made  pur- 
suant to  such  a  provision,  must,  in  addition  to  the  pub- 
lication thereof,  made  as  prescribed  in  the  last  section, 
be  published  in  the  newspaper  printed  at  Albany,  in 
which  legal  notices  are  required  by  law  to  be  pub- 
lished. 

1.  Where  the  special  proceeding  is  instituted  in  the 
surrogate's  court  of  the  county  of  New- York,  or  of  the 
county  of  Kings,  or  the  order  for  publication  is  made 
by  the  surrogate  of  either  of  those  counties. 

2.  Where  the  special  proceeding  relates  to  the  estate 
of  the  decedent,  and  the  order  directs  the  additional 
publication  therein.  Such  a  direction  may  be  £^ven,  in 
the  discretion  of  the  surrogate,  where  the  person  upon 
whom  the  service  is  to  be  made,  or  to  whom  notice  is  to 
be  given,  is  not  a  resident  of  the  State.  But  where  it 
affirmatively  appears,  from  the  papers  upon  which  the 
order  is  granted,  or  from  the  papers  then  on  file  in  the 
surrogate's  court,  relating  to  the  same  estate,  that  the 
property  of  the  decedent,  or,  if  the  special  proceeding 
relates  to  a  portion  only  of  the  propertv,  that  the  por- 
tion to  which  it  relates,  does  not  exceed  two  tfaouaand 
dollars  in  value,  the  order  may,  in  the  discretion  of  the 
surrogate,  direct  the  publication  required  by  this  sec- 
tion to  be  made  gratuitously;  in  whicn  case,  that  news' 
paper  must  make  the  publication  without  charge. 

L.  1874,  cb.  487, 1 1  (9  Edm.  918),  amended. 

§  2637.  Money  paid  into  oonrt  and  MomitiM  taken  | 
how  disposed  o£— Where  a  statute  requires  the  pej- 
ment  of  money  into  the  surrogate's  court,  or  the  deposit  * 
of  a  security,  for  the  payment  of  money,  with  the  ear- 
rogate,  the  same  must  be  paid  to  or  deposited  with  the 
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countj  treasarer  of  the  oonntj,  to  the  credit  of  the  fund, 
or  of  the  estate,  or  of  the  special  proceeding  ;  unless  the 
surrogate  specially  directs  the  payment  or  deposit  to  be 
made  to  or  with  himself,  or  the  clerk  of  the  surrogate's 
court.  Where  the  surrogate  or  the  clerk  of  the  surro- 
gate's  court  so  receives  money  or  a  security,  he  must, 
within  four  days  thereafter,  pay  the  money  to,  or  de- 
posit the  security  with,  the  county  treasurer  of  the 
county ;  unless  the  statute  contains  special  directions 
for  another  disposition  thereof.  Each  securit/,  so  de- 
posited with  the  county  treasurer,  must  be  held  and 
disposed  of  by  him,  subject  to  the  direction  of  the  sur- 
rogate's court  ;  except  that  he  must,  unless  otherwise 
BO  directed,  collect  the  principal  and  interest  secured 
thereby.  All  money  collected  by,  or  paid  to  the  county 
treasurer,  as  prescribed  in  this  section,  must  be  held, 
managed,  invested,  and  disposed  of  by  him,  in  like 
manner  as  money  paid  Into  the  supreme  court  in  an  ac- 
tion pending  therein.  The  regulations,  contained  in  the 
general  rules  of  practice,  as  specified  in  section  744  of 
this  act,  and  the  provisions  of  title  third  of  chapter 
eighth  of  this  act,  apply  to  money  paid  to  and  securities 
deposited  with  the  county  treasurer,  as  prescribed  in 
this  section  ;  except  that  the  surrogate's  court  exercises, 
with  respect  thereto,  or  with  respect  to  a  security,  in 
which  any  of  the  money  has  been  invested,  or  upon 
which  it  has  been  loaned,  the  power  and  authority  con- 
ferred upon  the  supreme  court  by  section  747  of  this 
act. 
New.    DIsbrow  v.  Mills,  02  N.  T.  604. 

g  2538.  Oertain  provisioiui  made  applloable  to  pro- 
ooedinga  in  surrogates'  conrts.  —  Except  where  a  con- 
trary intent  is  expressed  in,  or  plainly  implied  from  the 
context  of,  a  provision  of  this  chapter,  the  follow- 
ing portion  of  this  act,  to  wit:  title  first,  and  arti- 
cles third  and  fourth  of  title  sixth,  of  chapter  eighth, 
and  articles  first  and  second  of  title  third  of  chapter 
ninth,  apply  to  surrogates'  courts  and  to  the  proceedings 
therein,  so  far  as  they  can  be  applied  to  the  substance 
And  subject-matter  of  a  proceeding,  without  regard  to 
Its  form. 

Now.    L.  USr,  cb.  440.  in  (4  Kdm.  SOI) ;  2  R.  B.  221,|e  (2  Bdm.  280). 
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ARTICLE  SECOND. 

HEARING  ;  INCLUDING  TRIAL  BY  JURY  AND  REFERSHCB. 

8bc.  2539.  Testimony  of  aged,  rick,  or  Inflnn  witoaao. 
2540.  Id.;  In  another  coanfcy. 
^41.  Duty  of  stenographer. 
2M2.  How  minntea  of  testimony  authenticated. 

2543.  Id.;  to  l>e  bound  in  volnmes,  etc 

2544.  Bequest,  etc.,  does  not  diaqualifir,  etc.,  witness. 

2545.  Exceptions  upon  a  trial. 

2546.  Surrogate  may  refer  question  of  fact,  or  account. 

2547.  Trial  Dy  Jury ;  when  ordered. 

2548.  Id.:  how  reviewed. 

3M9.  Appeal  from  order  thereupon. 

§  2539.  TesUmony  of  aged,  sick,  or  infinn  witnen. — 

Upon  the  application  of  apartjr.to  a  special  proceeding, 
and  upon  proof,  by  affidavit,  to  the  satisfaction  of  the 
sarrogate,  that  the  testimony  of  a  witness  in  his  county, 
who  is  so  aged,  sick,  or  infirm,  as  to  be  unable  to  attend 
before  him  to  be  examined,  is  material  and  necessary  to 
the  applicant,  the  surrogate  must,  where  the  special  pro- 
ceeding was  instituted  to  procure  the  probate  or  revoca- 
tion of  probate  of  a  will,  and  in  any  other  case,  maj,  in 
his  discretion,  proceed  to  the  place  where  the  witness 
is,  and  there,  as  in  open  court,  take  his  examination. 
8uch  a  notice  of  the  time  and  place  of  taking  the  ex- 
amination, as  the  surrogate  prescribes,  must  be  given, 
by  the  party  applying  therefor,  to  each  other  party,  ex- 
cept to  a  party  who  has  failed  to  appear  as  required  by 
the  citation.  The  surrogate  may  also,  in  his  discretion, 
require  notice  to  be  given  to  any  other  person  inter- 
ested. 

L.  1837,  ch.  460,  i  12  (4  Edm.  489).  amended ;  L.  1841,  ch.  129,  'Hi,  2,  3 
(4  £dm.  flOl). 

§  2640.  Id.}  in  another  county. — In  a  case  specified 
in  the  last  section,  except  that  the  witness  !s  in  another 
county,  if  the  surrogate  has  good  reason  to  believe  that 
the  witness  cannot  attend  before  him,  within  a  reason- 
able time,  to  which  the  hearing  may  be  adjourned,  he 
may  make  an  order,  directing  that  the  witness  be  exam- 
ined before  the  surrogate  of  the  county  in  which  he  ie ; 
specifying  a  day,  on  or  before  which  a  certified  copy  of 
the  order  must  be  delivered  to  the  latter  surrogate  ;  and 
directing  notice  of  the  examination  to  be  given  to  sach 
persons,  and  in  such  manner,  as  he  thinks  proper.     A 
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copy  of  the  orden  attested  by  the  seal  of  the  sariogate'e 
court,  must  be  transmitted  by  him  to  the  surrogate 
designated  in  the  order,  together  with  the  original  will, 
where  the  testimony  relates  to  the  execution  of  a  writ- 
ten  will.  The  latter  surrogate  must,  thereupon,  on  the 
day  specified  in  the  order,  or  on  another  day  to  which  he 
may  adjourn  the  examination,  take  the  examination  of 
the  witnesses,  as  if  he  possessed  original  jurisdiction 
of  the  special  proceeding.  The  examination,  after  it  is 
reduced  to  wntine  and  subscribed  by  the  witness,  or 
otherwise  duly  autnenticated,  together  with  a  statement 
of  the  proceedings  upon  the  execution  of  the  order^ 
must  be  certified  by  the  surrogate  taking  the  examina. 
tion,  attested  by  tho  seal  of  his  court,  and  returned 
without  delay,  with  the  original  will,  if  any,  to  the  sur- 
Togate  who  directed  the  examination,  by  whom  all  those 
papers  must  be  filed.  An  examination  so  taken  has 
the  same  effect,  as  if  it  was  taken  before  the  latter  sur* 
rogate. 

Id.,  M 13, 14  and  16. 

§  2641.  Doty  of  8tenograph«r. — The  stenographer  of 
a  surrogate's  court  must,  under  the  direction  of  tne  sur- 
rogate, take  full  stenographic  notes  of  all  proceedings, 
in  which  oral  proofs  are  given,  except  where  the  surro- 
gate otherwise  directs.  The  testimony  must  be  legibly 
written  out  at  length  by  him,  from  his  notes ;  and  the 
minutes  thereof,  as  so  written  out,  must,  after  beinflr 
authenticated,  as  prescribed  in  the  next  section,  be  filea 
in  the  surrogate's  office. 

L.  1871,  ch.  874,  part  of  1 1  (9  Sdm.  2S1),  amended ;  see  Code  of  Proe., 
{  266. 

§  2642.  How  minntes  of  testimony  aathentioated. — 

The  minutes  of  testimony,  written  out  as  prescribed  in 
the  last  section,  or  taken  by  the  surrogate,  or  under  his 
direction,  while  the  witness  is  testifying,  must,  before 
being  filed,  be  authenticated  by  the  signature  of  the 
surrogate,  or  the  clerk  of  the  surrogate's  court,  to  the 
effect  that  they  are  correct. 
I4  UT7,  ch.  aoo,  1 3,  amended. 

§  2643.  Id.|  to  be  boimd  in  ▼olianes,  eto. —  In  the 
city  and  county  of  New-York,  in  the  county  of  KingS| 
and  in  any  other  oounty  where  the  superyison  so  direct. 
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the  minntefl  of  testimonj  written  out  by  the  etenogm- 
pher  must  be  bound,  at  the  expense  of  the  count j,  in 
volumes  of  convenient  size  and  shape,  indorsed  *'SteDO- 
eraphic  minutes  ",  and  numbered  consecutively.  Upon 
tne  record  of  a  decree  made  in  any  contested  matter,  the 
surrogate  must  cause  to  be  made  a  minute,  referring  to 
each  volume  of  the  stenographic  minutes,  and  to  the 
pages  thereof,  containing  any  testimony  relating  to  the 
matter. 
L.  1877,  ch.  20S.tt  1  and  2:  Code  of  Proc.,  {  856. 

§  2544.  Bequest,  etOi,  does  not  disqualify,  eUx,  wit* 
ness.  —  A  person  is  not  disqualified  or  excused  from 
testifying  respecting  the  execution  of  a  will,  by  a  pro- 
vision therein,  whetner  it  is  beneficial  to  him  or  other- 
wise. 

Substitute  for  2  B.  8.  57,65, 16,  and  partof  IflO  (2  Bdm.  65).  Caw  e. 
RobertAon,  »  N.  T.  ilb:  SmUh^sBsUte,  1  Tuck.  83;  Reeve  v.  Crosby,  S 
Redf.  74 :  Ghlldren'a  Aid  Society  v.  LoTeridge,70.N.  Y.  »t7 :  CornweUr. 
Wooley,  1  Abb.  Ct.  App.  Dec.  441;  8.  c,  47  Barb.  827:  Proyn  v.  Brink- 
erhofT,  7  Abb.  N.  8.  400;  57  Barb.  176;  Burrett  v.  SUliman,  13  N.  Y. 
98. 

§  2646,  ZhcoeptionB  uponatzlaL — An  exception  may 
be  taken  to  a  ruling  by  a  surrogate,  upon  the  trial  by 
him  of  an  issue  of  fact,  including  a  finding,  or  a  refusal 
to  find,  upon  a  question  of  fact,  in  a  case  where  sudi  an 
exception  may  be  taken  to  a  ruling  of  the  court  upon  a 
trial,  without  a  jury,  of  an  issue  of  fact,  as  prescribed 
in  article  third  of  title  first  of  chapter  tenth  of  this 
act.  The  provisions  of  that  article,  relating  to  the 
manner  and  efiect  of  taking  such  an  exception,  and  the 
settlement  of  a  case  containing  the  exceptions,  apply 
to  such  a  trial  before  a  surrogate ;  for  which  purpose, 
the  decree  is  regarded  as  a  judgment,  and  notice  of  an 
exception  may  be  filed  in  the  surrogate's  office.  Upon 
such  a  trial,  the  ^rrosate  must  file  in  his  office  his 
decision  in  writing,  which  must  state,  separately,  the 
facts  found  and  the  conclusions  of  law.  Either  party 
may,  upon  the  settlement  of  a  case,  request  a  finding 
upon  aoy  question  of  fact,  or  a  ruling  upon  any  ques- 
tion of  law  ;  and  an  exception  may  be  taken  to  such  a 
finding  or  ruling,  or  to  a  refusal  to  find  or  rule  accord- 
ingly. An  appeal  from  a  decree  or  an  order  of  a  surro- 
gate's court  brings  up  for  review,  by  each  court  to 
which  the  appeal  is  carried,  each  decision,  to  which  an 
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exception  is  dulj  taken  by  the  appellant,  as  prescribed 
in  this  section.  But  such  a  decree  or  order  shall  not 
be  reversed,  for  an  error  in  admitting  or  rejecting  evi- 
dence, unless  it  appears  to  the  appellate  court  that  the 
exceptant  was  necessarily  prejudiced  thereby. 

New.  See  M  W3-998.  ante.  Brick  v.  Brick.  66  N.  T.  144  ;  Cushman  v. 
U.  S.  L.  Ins.  Go.,  70  Id.  72;  Dixoa  v.  Rice,  16  Uun,  422  ;  Copeland  v. 
Tan  Alst.  9  Week.  Dig.  407. 

§  2646.  Surrogate  may  refer  question  of  feet,  or 
aooount. — In  a  special  proceeding,  other  than  one  insti- 
tuted for  probate  or  rovocation  of  probate  of  a  will,  the 
surrogate  may,  in  his  discretion,  appoint  a  referee  to 
take  and  report  to  the  surrogate  the  evidence  upon  the 
facts,  or  upon  a  specific  question  of  fact ;  to  f*xamine 
an  account  rendered ;  to  hear  and  determine  all  ques- 
tions, arising  upon  the  settlement  of  such  an  account, 
which  the  surrogate  has  power  to  determine ;  and  to 
make  a  report  thereon,  subject,  however,  to  confirma- 
tion by  the  surrogate.  Buch  a  referee  has  the  same 
power,  and  is  entitled  to  the  same  compensation,  as  a 
referee  appointed  by  the  supreme  court,  for  the  trial  of 
an  issue  of  fact  in  an  action ;  and  the  provisions  of  this 
act,  applicable  to  a  reference  by  the  supreme  court, 
apply  to  a  reference,  made  as  prescribed  in  this  section, 
flo  far  as  they  can  be  applied  in  substance,  without  re- 
gard to  the  form  of  the  proceeding. 

L.  1870.  ch.  399, 1 6,  amended.  Matter  of  Douglas,  3  Redf.  638 ;  Matter 
<ft  Pollock,  id.  100;  Boughtonv.  Flint,  74  N.T.  476;  Westenrelt  v.  Gregg, 
1  Barb.  Ch.  469 ;  Smith  v.  Van  Kuren,  Id.  473 ;  Abercromble  v.  Holder, 
03 N.  Y.  628 :  8.  c. 4  Ilnn,  141. 

§  2647.  Trial  by  Jury }  when  ordered.  —  The  surro- 
gate may,  in  his  discretion,  make  an  order,  directing  the 
trial  by  a  jury,  at  a  circuit  court  to  be  held  within  the 
county,  or  m  the  county  court  of  the  county,  or,  in  the 
city  and  county  of  New.Tork,  in  t^e  court  of  common 
pleas,  of  any  controverted  question  of  fact,  arising  in  a 
special  proceeding  for  the  disposition  of  the  real  prop- 
erty of  a  decedent,  as  prescribed  in  title  fifth  of  this 
chapter.  The  order  must  state,  distinctly  and  plainly, 
each  question  of  fact  to  be  tried ;  and  it  is  the  only 
authority  necessary  for  the  trial. 

S  B.  8. 102,  part  of  i  11  (2  Bdm.  106),  amended ;  L.  1847,  ch.  280,  1 45  (4 
JBdm.  568) ;  lee  1823,  ante. 

%  2648,  Id.  I  how  reviewed*— A  trial  by  a  jury,  pur- 
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Bttant  to  an  order  made  as  preooribed  in  the  last  seetloii, 
can  be  reviewed,  in  tlie  firat  instance,  onlj  upon  a  mo- 
tion for  a  new  trial.  A  new  trial  maj  be  granted  hv 
the  surrogate,  or  the  conrt  in  which  the  trial  took 
place,  or,  if  it  took  place  at  the  circuit  court,  by  the 
supreme  court,  in  a  case  where  a  new  trial  of  specific 
questions  of  fact,  tried  by  a  jury,  pursuant  to  an  order 
for  such  a  trial,  made  in  an  action,  would  be  granted. 
The  verdict  of  the  jury  must  be  certified  to  the  sur- 
rogate's court,  by  the  derk  of  the  court  in  which  the 
trial  took  place. 

Id.,  remainder  of  |  II,  lunended ;  see  83  lOOI  And  1003,  ante.  Webster 
«.  Cole,  17  Uun,  C07. 

g  2649.  Appeal  from  order  thereupon.  —  An  appeal 
may  be  taken  from  an  order,  made  upon  a  motion  for  a 
new  trial,  as  prescribed  in  the  last  section,  aa  if  the 
order  had  been  made  in  an  action,  and  with  like  effect, 
(}osts  of  such  an  appeal  may  be  awarded  by  the  appel- 
late  court,  as  if  the  appeal  was  from  an  order  or  decree 
of  the  surrogate's  court. 
New.   See  1 2S89,  post. 

ARTICLE  THIRD. 

DECREES     AKD    OBDBRS;     AND    THE    BNFORCEICKNT 
THEREOF.      COSTS  AND   FEES. 

Sxa  2^50.  Definition  of  "  Anal  order  *'  and  "decree." 

2561.  Decree  settling  ao  account,  to  contain  tfummanr  ttaereot 

2M2.  Decree  or  order ;  when  evidence  of  aascU. 

2563.  Decree  for  money ;  how  docketed. 

2&iV4.  Enforcement  of  decree  by  execatton. 

255.^.  Id.:  by  punishment  (or  contempt. 

2556.  Definition  of  "order";  how  enforced. 

2967.  Costs;  how  made  payable. 

25.V8.  Id.;  when  awarded.  .  , 

2559.  Id.;  how  awarded. 

2560.  Id.;  when  the  Mrae  as  In  supreme  court. 

2561.  When  surrogate  to  fix  amount  of  costs. 

2562.  Additional  allowance  Id  settling  accounts. 

2563.  Allowance  upon  sale  of  real  Property. 
2064.  Id. ;  no  commissions  allowed. 

2565.  Fees  of  appraiiser. 

2560.  Id.;  other  officers,  and  wltoeastt. 

2S67.  Fees  of  the  surrogate. 

§  2560.  I>efiiiition  of  "final  order  "  and  «  deeraew" — 
The  final  determination  of  the  rights  of  the  Mrtiea  to 
a  special  proceeding  in  a  surrogate's  court,  la  styledp 
Indifferently,  a  final  order,  or  a  decree. 

New.    McNaughton  v.  Ohave,  6  Abb.  N.  0.  2».  p^^j^^Tp 


m  DECREES  AND  ORDERS.  §§2661-2664. 

§  2661.  Deorae  setUing  an  aooonnt,  to  contain  smn- 
mary  tharec£ — Each  decree,  whereby  an  account  ia  ja- 
dicially  settled,  mast  ooDtain,  in  the  body  thereof,  a 
sammary  of  the  account  as  settled ;  or  must  refer  to 
Bnch  a  sammary,  which  mast  be  recorded  in  tlte  same 
book,  and  is  deemed  a  part  of  the  decree. 

L.  1837,  ch.  460, 1 2  (4  Edm.  4Sr\  amended ;  see  {  2498,  snbd.  4,  ante. 

g  2562.  Z>eoree  or  order  j  when  evidence  of  assets. 
— A  decree,  directing  payment  by  an  executor,  adminis- 
trator, or  testamentary  trustee,  to  a  creditor  of,  or  a 
person  interested  in,  the  estate  or  fund,  or  an  order, 
permitting  a  judgment  creditor  to  issue  an  execution 
against  an  executor  or  administrator,  is,  except  upon 
an  appeal  therefrom,  conclusive  evidence  that  there  are 
sufficient  assets  in  his  hands,  to  satisfy  the  sum  which 
the  decree  directs  him  to  pay,  or  for  which  the  order 
permits  the  execution  to  issue. 

2  R.  S.  116,  part  of  1 21  (2  Edm.  121).  amended.  Mount  v.  Mitchell,  31 
K.Y.336. 

t2663.  Decree  for  money)  how  docketed^ — ^Where 
ecree  directs  the  payment  of  a  sum  of  money  into 
court,  or  to  one  or  more  persons  therein  designated,  tlie 
Burrogate,  or  the  clerk  of  the  surrogate's  court,  must, 
npon  payment  of  his  fees,  furnish  to  any  person  apply- 
ing therefor,  one  or  more  transcripts,  duly  attested, 
stating  all  the  particulars,  with  respect  to  the  decree, 
which  are  required  by  law  to  be  entered  in  the  clerk's 
docket-book,  where  a  judgment  for  a  sum  of  money  is 
rendered  in  the  supreme  coart,  so  far  as  the  provisions 
of  law,  directing  such  entries,  are  applicable  to  such  a 
decree.  Each  county  clerk,  to  whom  such  a  transcript 
la  presented,  must,  upon  payment  of  his  fees,  immedi- 
ately file  it,  and  docket  the  decree  in  the  appropriate 
docket-book,  kept  in  his  office,  as  prescribed  oy  law  for 
docketing  a  judgment  of  the  supreme  court.  The 
docketing  of  such  a  decree  has  tne  same  force  and 
effect,  the  lien  thereof  ma;^  be  suspended  or  discharged, 
ftnd  the  decree  may  be  assigned  or  satisfied,  as  if  it  was 
sncli  a  judgment. 

tu  1837.  ch.  460^  H  63.  64  (4  »dm.  498),  amended  t  L.  1844,  ch.  104,  {  2  ^4 
mim.  e2T>;  L.  M67,  ch.  782.  19  (7  Edm.  169).  Savles  v.  8kldmore,> 
BUU  fiOl ;  TownBend  «.  Whitney,  76 N.  Y.  42». 

%  256^  Bnfbroement  of  decree  tyy  execution.  — A 
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decree,  directing  the  pa/ment  of  a  sum  of  money  into 
court,  or  to  one  or  more  parties,  may  be  enforced  bj  an 
execution  against  the  property  of  the  party  directed  to 
make  the  payment.  The  execution  must  be  issued  by 
the  surrogate,  or  the  clerk  of  the  surrogate's  court, 
under  the  seal  of  the  court,  and  must  be  made  return- 
able to  the  court.  In  all  other  respects,  the  provisions 
of  this  act,  relating  to  an  execution  against  the  property 
of  a  judgment  dd[>tor,  issued  upon  a  judgment  of  the 
supreme  court,  and  the  proceedings  to  collect  it,  apply 
to  an  execution  issued  from  the  surrogate's  court,  and 
the  collection  thereof,  the  decree  being,  for  that  pur- 
pose, regarded  as  a  judgment;  except  that  the  proceed- 
ings prescribed  in  title  twelfth  of  chapter  seventeenth 
of  this  act,  if  founded  upon  such  a  decree,  must  be 
taken,  as  if  the  decree  was  a  judgment  of  the  county 
court,  or,  in  the  city  of  New- York,  of  the  court  of 
common  pleas. 

Id.,  remainder  of  |64,  amended.  See  Mount  v.  Mitchell,  31  N*T. 
396;  8.  c,  19  Abb.  Pr.  1. 

§2656.  Id.;  by  punishment  for  contempt, — In  either 
of  the  following  cases,  a  decree  of  a  surrogate's  court, 
directing  the  payment  of  money,  or  requiring  the  per- 
formance of  any  other  act,  may  be  enforced,  by  serving 
a  certified  copy  thereof  upon  the  party  against  whom  it 
is  rendered,  or  the  officer  or  person  who  is  required 
thereby,  or  by  law,  to  obey  it ;  and  if  he  ref oses  or 
wilfully  neglects  to  obey  it,  by  punishing  him  for  a 
contempt  of  court  : 

1.  Where  it  cannot  be  enforced  by  execution,  as  pre- 
scribed in  the  last  section. 

2.  Where  part  of  it  cannot  be  so  enforced  by  execu- 
tion ;  in  which  case,  the  part  or  parts,  which  cannot  be 
so  enforced,  may  be  enforced  as  prescribed  in  this  sec- 
tion. 

8.  Where  an  execution,  issued  as  prescribed  in  the 
last  section,  to  the  sheriff  of  the  surrogate's  county,  has 
been  returned  by  him  wholly  or  partly  unsatisfied. 

4.  Where  the  delinquent  is  an  executor,  administra- 
tor, guardian,  or  testamentary  trustee,  and  the  decree  re- 
lates  to  the  fund  or  estate,  in  which  case  the  surroffato 
may  enforce  the  decree  as  prescribed  in  this  seetton. 
either  without  issuing  an  execution,  or  after  the  return 
of  an  execution,  as  he  thinks  proper.  ^        , 
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If  the  delinquent  has  given  an  official  bond,  his  im- 
prisonment, by  yirtae  of  proceeding^  to  punish  him  for 
a  contempt,  as  prescribed  in  this  section,  or  a  levy  upon 
his  property  by  virtue  of  an  execution,  issued  as  pre- 
scribed in  the  last  section,  does  not  bar,*  suspena,  or 
otherwise  affect  an  action  against  the  sureties  in  his 
official  bond. 

New.  See  L.  1067,  ch.782,  }  19;  see  }  1241.  Hatter  of  Wataon.  C9 
N.  y.  Sa6:  People  ex  rel.  Crouse  r.  Gowles,  4  Keyes,  38;  s.  o.,  3  Abb. 
Ct.  App.  Dec.  fi07;  Matter  of  Latson.  1  Duer,  606:  ]>onui«.  Dempsy,! 
Brad.  4W :  Seaman  r.  Durypa,  11  N.  Y.  324 ;  8.  c,  10  Barb.  S23;  Freer*8 
€aae,  15  Abb.  Pr.  35»  ^Saltos  v.  Saltus,  2  Lans.  9 ;  Matter  of  Watson,  d  Id. 
466;  8.  c..3ld.  40B:  Woodhea4*s  EsUte,  1  Tuck. 92 ;  Seaman  v.  Whlte- 
liead,  IB  Hun,  64;  Matter  of  fispie,  3  Redf.  270 :  Marshall  v.  Hitchcock, 
id.  461 ;  Matter  of  Lane. Id.  462,  n.;  Timpaon's  BsUte,  lA  Abb.  N.  S.  230 ; 
.     . ..V    «  ^  —  ,  People  V.  Marshall, id.  390:  People 


id.  461 ;  Matter  of  Lane.  Id.  462,  n.;  1 
Sstate  or  Sherry.  7  Abb.  N.  0. 300; 
«.  Pelham,  14  iVend.  48;  see  Penq 


eny  v.  Mitchell, »  Denlb,  537  ;  6*Toole*8 

Sstate,  1  Tuck.  39 ;  Butler's  Estate,  id.  87. 

§2666.  Definition  of  « order")  how  enforoed.— 
A  direction  of  a  surrogate's  court,  made  or  entered  in 
writing,  and  not  included  in  a  decree,  is  styled  an  order. 
It  mav  be  enforced  in  like  manner  as  a  similar  order, 
made  oy  the  supreme  court  in  an  action ;  and  the  costs 
are  the  same  as  upon  such  an  order,  and  ma/  be  col- 
lected in  like  manner. 

Netr.    See  1 767,  ante. 

§  2667,  Ck>8ts  {  how  made  payable. —  Except  where 
special  provision  is  otherwise  made  by  law,  costs, 
awarded  bj  a  decree,  may  be  made  payable  by  the 
party  personally,  or  out  of  the  estate,  or  fund,  as  jus- 
tice requires ;  but  costs,  other  than  actual  expenses, 
cannot  be  awarded  to  be  paid  out  of  an  estate  or  fund, 
which  is  less  than  one  thousand  dollars  in  amount  or 
▼alue. 

2  R.  S.  223,  { 10  ^  Edm.  232) ;  L.  1866, }  784  (6  Bdm.  831) :  L.  1867,  ch. 
782,1  8  (7  Bdm.  169).  Noyes  v.  Children's  AU  Society,  70  N.  Y.  481; 
Clockev.  Iggleson,  3Bedf.  339. 

g  2668.  Id.)  when  awarded. — ^The  award  of  costs  in 
a  decree  is  in  the  discretion  of  the  surrogate,  except  in 
one  of  the  following  cases  : 

1«  Where  special  directions,  respecting  the  award  of 
coeta,  are  contained  in  a  judgment  or  order,  made  upon 
an  appeal  from  the  surrogate's  determination,  or  upon 
a  motion  for  a  new  trial  of  questions  of  fact  tried  bv  a 
jary  ;  in  either  of  which  cases,  costs  must  be  awarded 
according  to  those  directions.  ^        , 
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2.  When  a  qaeetion  of  fact  has  been  tried  by  a  jxaj ; 
in  which  case,  unless  it  is  within  the  foregoing  snbdi- 
▼iaion,  the  decree  mast  award  oosts  to  the  Buocesafal 
party. 

8.  When  the  decree  is  nutde  upon  a  contested  appli- 
cation for  probate  or  revocation  of  probate  of  a  will, 
costs,  payable  oat  of  the  estate  or  otherwise,  shall  not 
be  awaided  to  an  ansuccessfal  contestant  of  the  will, 
unless  ho  is  a  special  guardian  for  an  infant,  appointed 
by  the  surrogate,  or  is  named  aa  an  executor  in  a  paper 
propoanded  by  him  in  good  faith  as  the  last  will  of  the 
decedent. 

See  2  R.  S.  102.  { 12  (2  Edm.  106),  and  2  R.  8. 68,  {  39  (2  Edm.  62).  WHooz 
V.  Smltb.  26  Barb.  316;  The  Parfah  Will  CaseTs  Abb.  Pr.  336;  s.  G.,as 
Hatter  ofFMiah.  2!i  Barb.  627;  Western  v.  Romaiiie,  1  Bradf.  37;  DevA 
9.  Patchia,  26  N.Y.  441 ;  Reed  v.  Reed,  W  Id.  6U. 

§  2669.  Idi{  how  awarded.— Costs,  when  awarded 

by  a  decree,  include  all  disbursements  of  the  party  to 

whom  they  are  awarded,  which  might  be  taxed  in  the 

supreme  ooart.     The  sum  allowed  for  costs  must  be 

fixed  by  the  surrogate,  and  inserted  in  the  decree. 

New.  Deyin  v.  Patchln, 26  N.Y.  441 ;  25  How.  ft;  reTeTsbi^  37  Barb. 
430;  Wilcox  v.  Smith,  96  id.  816;  Taylor's  WUU 10  Abb.  PtTN.  S.  300; 
Western  v.  Romaioe,  1  Bradf.  37. 

g  2660.  Id.  I  when  the  same  as  in  supreme  court- 
Where  a  qnestion  of  fact  has  been  tried  by  a  Jury,  the 
costs,  awarded  against  the  ansuccessfal  party,  are  the 
same  as  the  taxable  costs  of  an  action  In  the  supreme 
court.  The  costs  of  an  appeal,  where  they  are  awarded 
in  a  snrrogate's  court,  are  the  same  as  if  they  were 
awarded  in  the  supreme  court. 

New.  See  WIloox  v.  Smith,  36  Barb.  316 ;  Derin  e.  Smith,  26  N.  T. 
441;  Reed  V.  Reed,  92  Id.  65L 

§  2661.  When  surrogate  to  fix  amount  of  coats v 
In  a  case  other  than  one  of  those  specified  in  the  last 
section,  the  surrogate,  upon  rendering  a  decree,  may,  in 
his  discretion,  fix  such  a  sum,  to  be  allowed  as  costs,  ifl 
addition  to  the  disbursements,  as  he  deems  reasonable, 
not  exceeding,  where  there  has  not  been  a  contest, 
twenty-five  dollars,  or  where  there  has  been  a  contest) 
seventy  dollars  ;  and,  in  addition  thereto,  where  a  trisl 
or  hearing  upon  the  merits  before  the  surrogate  neces- 
sarily occupies  more  than  two  days,  ten  dollars  for  each 
additional  day;  and  where  a  motion  for  a  new  trial  is 
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made  before  the  surrogate,  If  it  is  granted,  seventj  dol- 
lars ;  if  it  is  denied,  forty  dollars. 

New.  I>ayionoQ  Surr.  p.  fOJ;  Western  v.  Romalne,  1  Bradf.  37;  Wil- 
cox  T>.  Smith,  26  B«rb.  316,  330 ;  L.  1837.  ch.  460.  S  70 :  Shennan  v.  Toungs, 
«  How.  Pr.  318;  Burtls  v.  Dodge,  1  Barb.  Ch.  H;  Ualseyv.  Amrinfe,  6 
Paige,  12;  2  id.  182;  McWhorterv.  Beoson,  Uopk.  Ch.28;  Vanderbeydeu 
«.  Yanderbeyden,  2  Paige,  297 ;  0  id.  440 :  2  Den .  575 ;  2  Bradf.  291, 294 ;  Col- 
linso.  Hoxle,  9  Paige,  81:  Nojres  v.  Childrco'a  Aid  Society.  70 M.Y.  4SU 
Taylor's  WilLlO  Abb.  Pr.  N.  S.  300;  a.  c,  N.  Y.  Trans.  App.,  13th  March, 
1871,  p.  13:  Lee  V.  Lee, 30  Barb.  172:  s.  c.  16  Abb.  Pr.  127;  Christyl 
Estate,  1  Tuck.  22;  Matter  of  Grlswold,  15  Abb.  Pr.  299;  Mygatt  v.  Wit- 
cox,  1  Laua.  fiS. 

g  2562.  Additional  allowance  in  settling  accounts. 
— In  addition  to  the  sums  specified  in  the  last  two  sec- 
tions, the  surrogate  may,  in  his  discretion,  allow  to 
an  executor,  administrator,  guardian,  or  testamentary 
trustee,  upon  a  judicial  settlement  of  his  account,  such 
a  sum,  as  the'  surrogate  deems  reasonable,  for  his  coun- 
fiel  fees  and  other  expenses,  not  exceeding  ten  dollars 
for  each  day  occupied  in  the  trial,  and  necessarily  oc- 
cupied in  preparing  his  account  for  settlement,  and 
otherwise  preparing  for  the  trial. 

Babatituted  iw  L.  1863,  ch.  302.  f  8  (6  Bdm.  127),  and  Id.,  ch.  115.  In  re 
Brown^s  AccounUng,  16  Abb.  N.  S.  457;  Matter  of  Marx,  5  Abb.  N.  0. 
224;  Fowler  V.  Lockwood,  3  Rodf.  46o:  HAQnahs  r.  Hannahs,  68  N.  Y. 
610:  Shakespeare  v.  Markham,  72  id.  400;  Seaman  v.  Whitehead,  20  Alb. 
L.J.  315;  reversing  18. Hun.  64;  Downing  v.  Marshall,  37  N.  Y.SdO; 
Beed*.  Beed,S2id.  651. 

§  2663.  Allowance  upon  sale  of  real  property. — 
Upon  the  disposition  of  real  property  of  a  decedent,  as 
prescribcHi  in  title  fifth  of  this  chapter,  the  executor, 
administrator,  or  freeholder,  disposing  of  the  property, 
must  be  allowed  by  the  surrogate,  out  of  the  proceeds 
of  the  sale  brought  into  court,  his  expenses ;  and  he 
may  be  allowed,  out  of  the  proceeds,  a  reasonable  sum 
for  his  own  services,  not  exceeding  five  dollars  for  each 
day,  actually  and  necessarily  occupied  by  him  in  dis- 
pofling  of  the  property,  and  such  a  further  sum  as  the 
earrogate  thinks  reasonable,  for  the  necessary  services 
of  his  attorney  and  counsel  therein. 

I*.  1844,  ch.  300, 1 2  (4  Bdm.  694),  amended.  Hlgbie  v.  Westlake,  14  N. 
T.  281 ;  Matter  of  Lamberson,  A3  Barb.  297 ;  annuls  Rose  o.  Rose,  28  N. 
Y.  184. 

%  266^  Id. }  no  oommissioiui  allowed. — The  allow- 
ances specified  in  the  last  section  are  in  lieu  of  commis- 
tiionB. 
Kew. 
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§  2666.  Fees  of  appraiser*—  An  appraiser  is  entitled, 

in  addition  to  liis  actual  expenses,  to  a  sam,  to  be  fixed 
by  the  surrogate,  not  exceeding  five  dollars  for  each 
daj,  actually  and  necessarily  occupied  by  him,  in  mak- 
ing the  appraisal  or  inventory.  The  number  of  dayi^ 
services,  and  the  expenses,  if  any,  must  be  proved  by 
the  affidavit  of  the  appraiser ;  and  the  sums  payable 
therefor  taxed  by  the  surrogate,  and  p^d  by  the  execu- 
tor or  administrator. 

L.  1873,  ch.  225  (9  Edm.  586). 

§  2566,  Id. }  other  offioeira,  and  witneaaea. —  Each 
other  officer,  including  a  referee,  and  each  witness,  is 
entitled  to  the  same  fees,  for  his  services  and  for  travel- 
ling, as  he  is  allowed  for  like  services  in  the  eapreme 
court. 
2  R.  S.  69, 1 19.(2  Edm.  60).  amended. 

§  2667.  Fees  of  the  Bixrrogate. —  A  surrogate  shall 
not  charge  or  receive  any  fee,  except  as  follows  : 

1.  Where,  in  a  case  prescribed  by  law,  or  in  any 
other  case,  upon  the  application  of  a  party,  he  goes  to 
a  place,  other  than  his  office,  or  the  court  room  where 
he  is  required  to  hold  court,  in  order  to  take  testimonj, 
he  may  charge,  and  receive  to  his  own  use,  ten  cents 
for  each  mile  for  going,  and  the  same  sum  for  return- 
ing. 

2.  He  must  charge,  and  receive  to  the  use  of  the 
county,  for  a  copy  of  a  paper,  ten  cents  for  each  folio, 
except  where  the  board  of  supervisors  have  allowed  his 
clerk  to  receive  fees  for  his  own  use  ;  and  in  that  case, 
his  clerk  may  charge  and  receive  the  same  fee. 

L.  1869,  cb.  246 J^I  (2  Edm.  433);  L.  1870.  ch.  399;  L.  1844,  <^.  800,1  S  (4 
Bdm.  694);  L.  1^37, ch. 460. } 69. 


ARTICLE  FOURTH. 

APPEAL. 

2868.  When  party  may  appeal. 

2969.  When  person  not  a  party  may  appeal. 

2S70.  Appeal ;  to  what  court  it  may  be  taken. 

2»n.  Intermediate  order;  how  reviewed. 

2872.  Time  to  appeal. 

2(73.  Who  must !»  made  parties. 

2674.  Appeal ;  how  taken. 

2B7ft.  Oertaln  provlalona  of  chapter  12  made  appUcaUa. 
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m.  Appeal  nuiy  be  on  the  law  or  the  fiusts ;  case  to  be  made,  etc 

2077.  Secarity  to  perfect  appeal. 

a67&  Id.  ;  where  decree  is  for  money  or  delivery  of  property,  etc 

2SfN.  Secarity  to  stay  proceedings  in  case  of  commitment. 

2M0.  Amount  of  undertaking;  how  fixed. 

2M1.  Requisites  of  undertaking. 

2963.  Decree  for  probate,  etc.,  how  flu*  suspended  by  appeal. 

2983.  Decree  revoking  probate,  etc. .  not  stayed. 

2584.  Perfected  appeal  stays  proceedings  In  other  c 

2989.  Appeal,  where  beard ;  proceedings  thereupon. 

2986.  Power  of  appellate  court;  (lirther  testimony. 

2987.  Judgment  or  order  upon  appeal. 

2988.  Award  of  Jury  trial  upon  reversal  in  probate  c 
2960.  Costs  of  appeal. 

§  2668.  When  party  may  appeaL — Any  party  agt- 
grieved  may  appeid  from  a  decree  or  an  order  of  a  sar- 
logate's  court,  in  a  cane  prescribed  in  this  article,  ex- 
cept where  the  decree  or  order  of  which  he  complains 
waa  rendered  or  made  ixpou.  his  defaalt. 

New;  i  1294,  ante.  Foster  v.  Foster,  7  Paige^8 ;  Reld  v.Yanderheyden, 
6  Cow.  719;  Kellett  v.  Rathbun,  4  Paige.  102;  Davies  r.  Skldmore,  9  HlU, 
001 :  Owens  o.  Bloomer,  14  Hun.  296;  Delaplaine  r.  Lawrence.  10  Paige, 
608;  3  N.  Y.301 ;  Sherman's  Appeal,  in  Matter  of  Parish  Will  Case,  16  Abb. 
887,  n;  42  Barb.  274  ;  I  Redf.  130 ;  Lewis  v.  Jones,  60  Barb.  649 ;  Vonde- 
mark  «.  Vandemark,  26  Barb.  416. 

§  2669.  When  person  not  a  party  may  appeaL — A 

creditor  of,  or  person  interested  in,  the  estate  or  fund 

affected  by  the  decree  or  order,  who  was  not  a  party  to 

the  special  proceeding,  but  was  entitled  by  law  to  be 

heard  therein,  upon  nis  application ;  or  who  has  ac- 

qnired,  since  the  decree  or  order  was  made,  a  right  or 

fiiterest  which  would  have  entitled  him  to  be  heard,  if 

it  had  been  previously  acquired  ;  may  intervene   and 

appeal,  as  prescribed  in  this  article.    The  facts,  which 

entitle  such  a  person  to  appeal,  must  be  shown  by  an 

affidavit,  which  must  be  filed, and  a  copy  thereof  served 

with  the  notice  of  appeal. 

New;  |29H,Bnbdiv.  11,  ante.  Marvin  v.  Marvin,  11  Abb.  N.  8.97;; 
Foster  v.  roster,  7  Paige,  48 ;  Delaplaine  v.  Lawrence,  10  Id.  602 ;  Sher- 
man's Appeal,  16  Abb.  Pr.  997,  note  ;  Pruyn  v.  Brinkerhofl;  7  Abb.  N.  8. 
400 :  Oilman  v.  Oilman,  39  Barb.  691 ;  8.  o.,  1  Redf.  394  ;  Reid  «.  Vander- 
heyden,9Cow.719. 

§  2670.  Appeal ;  to  what  oonrt  it  may  be  taken. — 
An  appeal  to  the  supreme  court  may  be  taken  from  a 
decree  of  a  surrogate's  court,  or  from  an  order  affecting 
a  sabatantial  right,  made  by  a  surrogate,  or  by  a  surro- 
gate's oonrt,  in  a  special  proceeding  pending  in  that 
eonrt,  or  after  a  decree  in  such  a  special  proceeding. 

2R.8.6Qft.lil0«,I18(2Edm.632);2R.  8.68, {MTt of  139(2 Edm.e). 
Munro*!  SSR,  U  Abb.  363 ;  Lewis  v.  Jones,  00  Barb.  649 ;  McMahon  «. 
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Harrison,  6  N.Y.  44a ;  Skidmoro  «.  Darlet,  10  Pftlg6,316:  DelaiOainet. 
Lawrence,  3  N.  Y.  3U1  j  Mount  r.  MitcheOl  Id.  356:  19 Abb.  I;  Harrtn 
V.  Marvin,  11  Abb.N.S.  97 :  Lain  v.  Lain.  10  Paige.  191 ;  Devin  v.Patchio, 
36  N.  Y.  441 :  25  Uow.  d ;  sae  H  2558  and  2A61 :  Reid  v.  Yacderhejden,  t 
Cow.  719;  Wilcox  v.  Smith,  26  Barb.  316;  Tompkins  v.  Soulier,  7  Hov. 
194;  McMahon  r.  Harrison.  5  id.  360;  Talbot  v.  Talbot,  23  N.  Y.  17: 
Waoenert!.  Keiley.4  How.  195;  Ganliener  «.  Spikeman,  10  Joiim.  369; 
8kidmore  v.  Sbaw,  3  Ch.  Sent.  54 ;  Wilcox  v.  Smith,  26  Bitrb.  316;  Devin 
v.Patchin,26N.Y.  441. 

§  2571.  Intermediate  order;  how  reviewed.— An 
appeal,  taken  from  a  decree,  brings  up  for  review  each 
intermediate  order,  which  is  specified  in  the  notice  of 
appeal,  and  necessarily  affected  the  decree,  and  which 
has  not  already  been  reviewed  by  the  appellate  court, 
upon  a  separate  appeal  taken  from  that  order. 

New.    Dayton  v.  Johnson,  09  N.  T.  4 19. 

§  2572.  Thne  to  appeal — A^  appeal  by  a  party  mnst 
be  taken  within  thirty  days  after  the  service,  upon  the 
appellant,  or  upon  the  attorney,  if  any,  who  appeared 
for  him  in  the  surrogate's  court,  of  a  copy  of  the  decree 
or  order  from  which  the  appeal  is  taken,  and  a  written 
notice  of  the  entry  thereof.  An  appeal  by  a  person  who 
'W^as  not  a  party,  taken  as  prescribed  in  this  article,  most 
be  taken  within  three  months  after  the  entry  of  the  de- 
cree or  order,  unless  the  appellant's  title  was  acquired 
by  means  of  an  assignment  or  conveyance  from  a  party ; 
in  which  case,  the  appeal  must  be  taken  within  the  time 
limited  for  the  taking  thereof  by  the  assignor  or  grantor. 

2  R.  S.  6R,  I  55  (2  Edm.  66) :  2  R.  S.  606.  H  90. 105.  106. 107  (2S>tm,  631* 
«33).  Broimon  v.  Ward.  3  Paige,  189;  Stone  v.  Morgan,  10 id.  613 :  s<rr| 
784.  ante ;  Marsh  v.  Avery,  10  Week.  iHg.  41,  ct.  app. ;  8.  C,  8  Week.  Hf- 
iV:  Matter  ol  Duncan,  3  Redf.  153;  Green  v.  Sanders.  W  Hun,  Suti;  Iky 
V.  Van  Rensselaer,  1  Paige,  <23:  Robertson  ».  Mc(}eoch,  11  Id.  640;  Guild 
V.  Peck,  Id.  475;  Smith  v.  Van  Karen,  2  Barb.  Ch.  473;  Williams  p. 
Fitch,  15  Barb.  054. 

§2673.  Who  must  be  made  |Mdrtiea« — ^Each  party  to 
the  special  proceeding  in  the  surrogate's  court,  and  each 
person  not  a  party,  who  has,  or  claims  to  have,  in  the 
eubject-matter  of  the  decree  or  order,  a  right  or  interest^ 
which  is  directly  affected  thereby,  and  which  appears 
upon  the  face  of  the  papers  presented  in  the  surrogate's 
4X)urt,  or  has  become  manifest  ia  the  course  of  the  pro- 
ceedings taken  therein,  must  be  made  a  party  to  the 
appeal.  A  person  not  a  party,  but  who  must  be  luade  a 
party,  as  prescribed  in  this  section,  may  be  broofht  in 
by  an  order  of  the  appellate  court,  made  after  Uie  ap- 
peal is  Uken  ;  or  the  appeal  may  be  dismissed  on  aooount 
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of  his  abflenoe.    The  appellate  court  majr  prescribe  the 

mode  of  bringing  in  such  a  person,  by  publication,  hy 

personal  service,  or  otherwise.     But  tiiis  section  does 

not  require  a  person  interested,  but  not  a  party,  to  be 

brought  in,  if  he  was  legally  represented,  or  was  duly 

dted  in  the  court  below. 

New.  Safitern  v.  Lawrence,  4  How.  129:  Gardner  v.  Gardner,  5  Paige, 
170:  Brown  V.  Evans,  34  Barb.  5M;  GUchxist  v.  Rea,9Paiffe,66:  Kellett 
V.  Rathbun,  4  id.  102 :  Matter  of  Thompson,  II  id.  4ft3 ;  Jauncey  v. 
Rutherford,  0  id.  273;  Wilcox  v.  Smith.  26  Barb.  316;  Qilmiin  r.  Oilman, 
3ft  id.  901:  1  Redf.  364;  Pniynv.  BrinkerhofT,  7  Abb.  M.  S.  400;  Oox  v. 
Bchennerhom,  A  Weelclr  Dig.  610;  KelUnger  v.  Roe.  7  Paige,  382;  Un- 
derhill  v.  Dennis,  9  id.  202. 

§  2674.  Appeal ;  how  tsiken. — An  appeal  must  be 
taken  by  the  service,  within  the  State,  upon  each  party 
to  the  special  proceeding,  other  than  the  appellant,  and 
upon  the  surrogate,  or  the  clerk  of  the  surrogate's  court, 
of  a  written  notice,  referring  to  the  decree  or  order  ap- 
pealed from,  and  stating  that  the  appellant  appeals  from 
the  same,  or  from  a  specified  part  thereof.     Where  a 
party  to  the  special  proceeding  in  the  court  below  ap- 
peared in  person,  the  notice  of  appeal  must  be  personally 
served  upon  him ;  where  he  appeared  by  an  attorney,  it 
must  be  served  personally,  eitiier  upon  him  or  upon  his 
attorney.    Where  a  party,  who  was  duly  cited,  did  not 
appear  in  the  surrogate's  court,  notice  of  appeal  must  be 
served  upon  him  personally,  if  he  can,  with  due  dili- 
gence, be  found  within  the  county ;  otherwise  it  may  be 
served  by  depositing  it,  indorsed  with  a  direction  to  the 
party,  with  the  surrogate  or  the  clerk  of  the  surrogate's 
court.     Where  a  person  to  be  served  cannot,  with  due 
diligence,  be  found,  to  make  personal  service  upon  him, 
as  prescribed  in  this  section,  tlie  surrogate,  or  a  justice 
of  the  supreme  court,  may,  by  order,  prescribe  such   a 
mode  of  service  as  he  thinks  proper ;  and  service  in  that 
mode  has  the  same  e£fect  as  personal  service. 
New.    See  1 130O,  ante. 

g  2675.  Certain  provisions  of  chapter  12  made  ap- 
puosthlem — The  provisions  of  the  following  sections  of 
this  act,  to  wit :  sections  1295, 1297, 1298, 1299, 1303,  and 
1905  to  1309,  both  inclusive,  apply  to  au  appeal  taken  as 
prescribed  in  this  article. 
New. 
g  SI676«  Appeal  may  be  on  the  law  or  the  foots  j 
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oaM  to  b«  madA,  eto^ — The  appeal  maj  be  taken  upon 
questiona  of  law,  or  upon  the  facta  or  upon  bcvtb.  If  it 
is  taken  from  a  decree  rendered  open  Uie  trial,  hj  the 
aarrogate,  of  an  iaane  of  fact,  it  moat  be  heard  upon  a 
case,  to  be  made  and  settled  bj  the  surrogate,  as  pre- 
scribed hj  law,  for  making  and  settling  of  a  case  upon 
an  appeal  in  an  action. 

New.  Smith  r.  Velle,  60  N.  Y.  106  ;  HaQoahs  v.  H«anal»,  5  Hnn. 
644;  8.  0.,68N.y.  610. 

g  2577.  Security  to  perfect  appeal — To  render  a  no. 
tice  of  appeal  effectual  for  any  purpose, except  iu  a  case 
specified  in  the  next  eection,  or  where  it  is  specially  pre- 
scribed  by  law,  that  security  is  not  necessary  to  perfect 
the  appeal,  the  appellant  must  give  a  written  under- 
takioff,  with  at  least  two  sureties,  to  the  effect  that  the 
appellant  will  pay  all  costs  and  damages  which  may  be 
awarded  against  him  upon  the  appeal,  not  exceeding 
two  hundred  and  fifty  dollars. 

2  R.  8.  66, 1 56  (2  Edm.  67) ;  2  H.  S.  610,  {  106  (2  £dm.  633).  MarvtB  r. 
Marvin,  11  Abb.  N.  S.  97,  ct.  app. ;   Skldmore  v.  Davies.  10  Paige,  316. 

g  2678.  Id.  $  where  decree  is  for  money  or  deliyeiT 
of  property,  eto. — Notice  of  appeal  by  an  executor,  ad* 
ministrator,  testamentary  trustee,  guardian,  or  other 
person  appointed  by  the  surrogate's  court,  from  a  de- 
cree, directing  him  to  pay  or  distribute  money,  or  to 
deposit  money  in  a  bank  or  trust  company,  or  to  deliver 
property ;  or  by  an  executor  or  administrator  from  an 
order,  granting  leave  to  issue  an  execution  against  him, 
as  prescribed  in  section  1835  of  this  act ;  is  not  efTectuaU 
for  any  purpose,  unless  the  appellant  gives  an  under- 
taking, with  at  least  two  sureties,  in  a  sum  therein 
speciOed,  to  the  effect  that,  if  the  decree  or  order,  or 
any  part  thereof,  is  affirmed,  or  the  appeal  is  dismissed, 
the  appellant  will  pay  all  costs  and  damages,  which  may. 
bo  awarded  against  him  upon  the  appeal,  and  will  pay 
the  sum  so  directed  to  be  paid  or  collected,  or  as  the 
duje  requires,  will  deposit  or  distribute  the  money,  or 
deliver  the  property,  so  directed  to  be  deposited,  dis- 
tributed, or  delivered,  or  the  part  thereof  as  to  which 
the  decree  or  order  is  affirmed. 

2  R.  S.  116.  f  21  (2  Edm.  121)  ;  L.  1970,  ch.  359.  1 12,  amended.  Mount 
V.  Mitchell.  31 N.  Y.  8M ;  s.  c.  19  Abb.  J>r.  1. 

§  2579.  Security  to  stay  proceedings  in  cast  of 
oommitmenL — An  appeal  from  a  decree  or  an  order,  di- 
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reding  the  oommitiaent  of  an  executor,  ftdfainistrator, 
testamantAry  trattee,  guardian,  or  other  person  ap» 
pointed  bj  the  aarrogate's  ooart,  or  an  attome j  or  ooun. 
eel  emplojed  therein  for  disobedience  to  a  direction  of 
the  8 arrogate,  or  for  neglect  of  daty;  or  directing  the 
commitment  of  a  person  refusing  to  obey  a  Bubpcena,  or 
to  testify,  when  required  according  to  law  ;  does  not 
stay  the  execution  of  the  decree  or  order  appealed  from, 
unless  the  appellant  gives  an  undertaking,  with  at  least 
two  sureties,  in  a  sum  therein  specified,  to  the  effect 
that,  if  the  decree  or  order  appealed  from,  or  any  part 
thereof,  is  afiBrmed,  or  the  appeal  is  diemissed,  the  ap. 
pellant  will,  within  twenty  days  aftef  the  afilrmance  or 
dismissal,  sarrender  himself  in  obedience  to  the  decree 
or  order,  to  the  custody  of  the  sherifT  of  the  county, 
wherein  he  was  directed  to  be  committed.  If  the  under- 
taking  is  broken  it  may  be  prosecuted  in  the  same  man- 
ner,  and  with  the  same  efilMt,  as  an  administrator's 
official  bond ;  and  the  proceeds  of  the  action  must  be 
paid  or  distributed,  as  directed  by  the  surrognte,  to  or 
among  the  persona  aggrieved,  to  the  extent  of  the  pe- 
cuniary  injuries  sustained  by  them  ;  and  the  balance,  if 
any,  must  be  paid  into  the  county  treasury. 

2  K.  S.  610, 611,  M  111-11»  (2  Bilin.  633, 634),  Amended. 

§  2580.  Amount  of  undertaking ;  how  fixed.  —  The 

sum  specified  in  an  undertaking,  executed  as  prescribed 
in  either  of  the  last  two  sections,  must,  where  the  appeal 
is  taken  from  a  decree  dlrectinff  the  payment,  deposit- 
ing, or  distribution  of  money,  be  not  less  than  twice  the 
sum  directed  to  be  paid,  deposited,  or  distributed. 
Where  the  appeal  is  taken  from  an  order  granting  leave 
to  issue  an  execution,  it  must  be  not  less  than  twice  the 
sum,  to  collect  which  the  execution  may  issue.  In  every 
otlier  case,  it  must  be  fixed  by  the  surrogate,  or  by  a 
"  [re  of  the  appellate  court,  who  may  require  proof,  by 


affidavit,  of  the  value  of  any  property,  or  of  such  other 
facts  as  he  deems  proper.  The  respondent  may  apply 
to  the  appellate  court,  upon  notice,  for  an  order  requir- 
ing the  appellant  to  increase  the  sum  so  fixed.  If  such 
an  order  Is  granted,  and  the  appellant  makes  default  in 
giving  the  new  undertaking,  the  appeal  may  be  dis- 
missed or  the  stay  dissolved,  as  the  case  requires. 
New.    See  2  B.  S.  610. 1 112  (2  Edm.  631). 
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§  2581.  ReqcdiitM  of  nadextaldiig.— An  aadoitakliifrt 
given  EB  prescribed  in  the  last  four  Mctions,  must  be  to 
the  people  of  the  State  ;inuBt  contain  the  name  andresi- 
dence  of  each  of  the  sureties  thereto;  mast  be  approved 
by  the  surrogate  or  a  judge  of  the  appellate  court ;  and 
must  be  filed  in  the  surrogate's  office.  Except  as  other- 
wise speciallj  prescribed,  the  filing  of  a  proper  under- 
taking, and  service  of  the  notice  of  appeal,  perfect  the 
appeal.  The  surrogate  may,  at  any  time,  in  hia  discre- 
tion, make  an  order,  authorizing  any  person  aggrieved 
to  bring  an  action  upon  the  undertaking,  in  his  own 
name,  or  in  the  name  of  the  people.  Where  it  is 
brought  in  the  name  of  the  people,  the  damages  col- 
lected mast  be  paid  over  to  the  surrogate,  and  distrib- 
uted by  him,  as  jastice  requires. 

NewlnfoTOi.    See  Id.,  1 117, 1334,  ante. 

§  2682.  Decree  for  pxobate^  etc.)  how  far  so*- 
pended  by  appeaL —  An  appeal  from  a  decree  of  a  surro- 
gate, admitting  a  will  to  probate,  or  granting  letterstes- 
tamentary,  or  letters  of  administration,  does  not  stay  the 
issuing  of  letters,  where,  in  the  opinion  of  the  surrogate, 
manifested  by  an  order,  the  preservation  of  the  estate 
requires  that  the  letters  should  issue.  Letters  bo  issaed 
confer  upon  the  person  named  therein  all  the  powen 
and  authority,  and  subject  him  to  all  the  duties  and  lis- 
bilities  of  an  executor  or  administrator  in  an  ordinary 
case,  except  that  they  do  not  confer  power  to  sell  real 
property  by  virtue  of  a  provision  in  the  will,  or  to  pay 
or  satisfy  a  legacy,  or  to  distribute  the  unbequeathcd 
property  of  the  decedent,  until  after  the  final  determina- 
tion of  the  appeal. 
L.  1871,  ch.  603,  { 1  (9  Bdm.  104).    Thompson  v.  Tracjr,  flO  M.  Y.  174. 

g  2683.  Deoreerevoking  probate,  etc.  J  not  stayed. 

—  An  appeal  from  a  decree  revoking  the  probate  of  a 
will,  or  revoking  letters  testamentary,  letters  of  admin- 
istration, or  letters  of  guardianship  ;  or  from  a  decree  or 
an  order,  suspending  an  executor,  administrator,  or 
guardian,  or  removing  or  suspending  a  testamentary 
trustee,  or  a  freeholder,  appointed  to  execute  a  decree, 
as  prescribed  in  title  fifth  of  this  chapter,  or  appointing 
a  temporary  administrator,  or  an  appraiser  of  personiu 
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property,  does  not  staj  the  ezecation  of  tlie  decree  or 
order  appealed  from. 

2  R.  S.  «U,  }  U6,  and  part  of  }  110  (2  £dm.  633, 634). ' 

g  2684.  Perfected  appeal  stays  prooeedings  in  other 
cases.  —  Except  as  otherwise  expressly  prescribed  in 
this  article,  a  perfected  appeal  has  the  effect,  as  a  stay 
of  the  proceedings  to  enforce  tiie  decree  or  order  ap- 
pealed from,  prescribed  in  section  1810  of  this  ad 
with  respect  to  a  perfected  appeal  from  a  jadgment. 

Sew.  See  1 1310  ;  2  R.  S.  66,  8  55  (2  Edm.  66) ;  2  R.  8.  610,  9  109  (2  Edni. 
633). 

g  2685.  Appeal,  where  heard;  proceedings  there- 
upon. —  In  the  supreme  court,  an  appeal  from  a  deceo 
or  an  order  of  a  surrogate's  court  must  be  heard,  the 
judgment,  or  an  order  made  thereupon,  must  be  entered, 
and  the  papers  must  be  filed,  in  the  same  manner,  and 
the  effect  of  the  judgment,  with  respect  to  the  proceed- 
ings in  the  surrogate's  court,  is  the  same,  as  where  an 
appeal  is  taken  to  the  supreme  court,  from  a  final  judg- 
ment or  an  order  of  an  inferior  court,  as  prescribed  in 
title  third  of  chapter  twelfth  of  this  act. 

New.     See  H  1340-1345. 

§  2586.  Power  of  appellate  court ;  further  testi- 
mony. —  Where  an  appeal  is  taken  upon  the  facts,  the 
appellate  court  has  the  same  power  to  decide  tlie  ques- 
tions of  fact,  which  the  surrogate  had  :  and  it  may,  in 
its  discretion,  receive  further  testimony  or  documentary 
eTidence,  and  appoint  a  referee. 

Kew.  See  Godfrey  «.  Moser,  66  N.  T.  2S0  j  Matter  of  Wright,  Ifi  Abb.  N.  S. 
429 ;  Bolwagen  r.  Rolwagen,  3  Hud,  121:  5  T.  ft  G.  402:  63  N.  Y.  504 ;  Gil- 
man  r.  tiilman,  3  Hun.  22 ;  Devin  v.  Patchin,  26  N.  Y.  441 ;  25  How.  5 ; 
Abby  r.  Chriaty,  49  Barb.  276;  White «.  Story,  2  Hill.  543;  Rowland  v. 
Taylor.  53  N.  Y.  627 ;  Can|oUe*B  Case,  9  Abb.  393 ;  Robinson  v.  Raynor,  28 
N.  Y.  494  ;  ficrlbner  v.  WilllamB,  1  Paige,  530 ;  Oaao  of  Towie,  8  id.  479  ; 
Winianifion  v.  WlUiamsoo,  6  id.  29(k 

6  2687.  Jadgment  or  order  upon  appeal.  —  The  ap- 
pellate  court  may  reverse,  affirm,  or  modify  the  decree 
or  order  appealed  from,  and  each  intermediate  order, 
specified  in  the  notice  of  appeal,  which  it  is  authorized 
by  law  to  review,  and  as  to  any  or  all  of  the  parties ; 
and  it  may,  if  necessary  or  proper,  grant  a  new  trial  or 
hearing.  The  decree  or  order  appealed  from  may  be 
enforced,  or  restitution  may  be  awarded,  as  the  case  re- 
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quires,  aa  prescribed  in  title  first  of  chapter  twelfth  of 

tnis  act,  with  respect  to  an  appeal  from  a  jadgment. 

New.  See  H 1317,  1319,  1320,  1323.  ante.  Baity  v.  HUtoo,  14  Han,  3 j 
Writ^t  V.  Wright,  3  Redf.  32ft t  Id.  802 ;  Marvin  v.  SCarvin,  11  AM>.  If. 
8.97,  ct.  app.;  Marah  v.  Avery,  8  Week.  Dig.  f77:  Qilman  v.  Onmaii^S 
Hun,  22;  Head  v.  Mead,  11  Barb.  661 ;  Horn  v,  Polman.  72  N.  Y.  260; 
10  Uuii,  471 ;  MoDonougfi  v.  Loaghlio,  20  Barb.  238;  Sutton  v.  Bay,  72 
N.  Y.  482. 

§  2688.  Award  of  Jury  trial  upon  revenal  in  pro- 
bate oases.  —  Where  the  reversal  or  modification  of  a 
decree  by  the  appellate  court  is  founded  upon  a  question 
of  fact,  the  appellate  court  must,  if  the  appeal  was  taken 
from  a  decree  made  upon  a  petition  to  admit  a  will  to 
probate,  or  to  revoke  the  probate  of  a  will,  make  an 
order,  directing  the  trial,  by  a  jnry,  of  the  material 
questions  of  fact,  arising  upon  the  issues  between  the 
parties.  Such  an  order  must  state,  distinctly  and  plainly, 
the  questions  of  fact  to  be  tried ;  and  must  direct  the 
trial  to  take  place,  either  in  a  circuit  court,  specified  in 
the  order;  or  in  the  county  court  of  the  county  of  the 
surrogate ;  or,  in  the  city  and  county  of  New- York,  in 
the  court  of  common  pleas.  After  the  trial,  a  new 
trial  may  be  granted,  as  prescribed  in  section  2548  of 
this  act. 

2  R.  B.  M,  fi  97«  68  (2  Bdm<  67) :  2  H.  &  <VIO,  f  ^  (a  Edm.  632).  SaCtoa 
V,  Ray,  73  N.  Y.482 ;  Webster  v.  Cole,  17  Hun,  607 ;  Dorm  ».  McGourkey, 
9  Week.  Dig.  5.  ct.  app. ;  Patehen  v.  Itevin,  87  3arb.  430;  Uowluid  ». 
Taylor,  63  N.  Y.  627 ;  Derin  v.  Patcbln,  » id.  441. 

g  2689.  Costs  of  appeaL —  The  appellate  court  may 
award  to  the  successful  party  the  costs  of  the  appeal ; 
or  it  may  direct  that  they  abide  the  event  of  a  new 
trial,  or  of  the  subsequent  proceedings  in  the  surro- 
gate's court.  In  either  case,  the  costs  may  bo  made 
payable  out  of  the  estate  or  fund,  or  personally  by  the 
unsuccessful  party,  as  directed  by  the  appellate  court ; 
or,  if  such  a  direction  is  not  given*  as  directed  by  the 
surrogate. 

2  R.  S  608,  296  (2  Edm-  692) ;  2  R.  S.  67. 1 61  (2  Kdm.  632)  ;  2  R.  S.  67. 
f  61  (2  Bdm.  67).  Brocltway  v.  Jewett,  16  Barb.  990 :  Macgreff or  r.  Buell, 
iTAbb^si;  Lawrence  v.  liodaey^TO  N.  Y.M6;  Morgan  v.  Monpioll 
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ARTICLE  FIFTH. 

FBOYIBIONS  lUSLATINO  GBNBll\LLT  TO  LETTEB8 ;  AND 
QENEKALLY  TO  BXECUTOK8,  ADHINI8TRATOR8,  GUARD- 
IANS, AND  TESTAMENTARY  TRUSTEES. 

Sio.  aMO.  R.  jtiit.  t  oflettera. 

2W1.  Tl.tir  rikct. 

Ifl92.  Pri'-n  r  \  amoDK  different  letters. 

2093.  Till)'.  ii'>\7reckooed  upon  soccenlTe  letters. 

2394.  Otn  I  ti  u.iths  of  executors,  etc. 

2W5.  D(  i.o  It  nf'secarftieti  to  redoce  penalty  of  bond. 

SM6.  8i3  r*'  t  h  -i  I  table  for  money,  etc. .  received  In  another  capacity. 

2S97.  W'U<  II  WW  bond  or  new  sureties  mar  be  required. 

2W8.  Id .;  hnw  principal  may  be  required  to  give  a  new  bond,  etc. 

aaw.  Di  I  ri'<-  rt-v'okinff  letters  for  failure  to  give  new  bond. 

2600.  Siiri  tit  3  may  apply  to  be  released,  as  to  future  breaches. 

2601.  R<  I.  t  r  nrold  sureties  on  the  giving  of  new. 

a(M2.  8ti  rrn  i: a  t  u  may  direct  as  to  custody,  where  co-executors, 

(li.-aKr'Je. 

2803.  Btr.ct  atil  contents  of  decree  revoking  letters. 
aOM.  Til"  lu-t  section  qualified. 

2fMK^.  Si.  may  be  appointed,  and  may  compel  accounting, 

etc. 

2606.  Aocovnttng  by  enecntor,  etc.,  of  deceased  executor. 

2607.  When  bond  may  be  prosecuted. 
2808.  Successor  may  prosecute  official  bond. 

2609.  Action  on  offlotal  bond  when  no  successor  appointed. 

2610.  Application  of  this  article  to  executors,  etc.,  heretofore  ap- 

pointed. 

g  2690.  Requisites  of  letters. — Letters  testamentary, 
letters  of  adminitftration,  and  letters  of  guardianship 
must  be  in  the  name  of  the  people  of  the  State.  Where 
tbey  are  granted  bj  a  surrogate,  or  by  an  officer  or  per- 
son appointed  by  the  board  of  supervisors,  temporarily 
acting  as  surrogate,  they  must  be  tested  in  the  name  of 
the  officer  granting  them,  signed  by  him,  or  by  the 
clerk  of  the  surrogate's  court,  and  sealed  with  the  seal 
of  the  surrogate's  court.  Where  they  are  issued 
out  of  another  court,  they  must  be  tested  In  tlie  name 
of  the  judge  holding  the  court,  signed  by  the  clerk 
thereof,  and  sealed  with  its  seal. 

2  R.  8.  m.  2  S5  (2  Edm.  81)  :    see  {{  2485.  2486.  2490,  2491,  2492  and  2494. 
ante .    Roderlgas  v.  East  R.  Sav.  Inst. ,  63  N.  T.  460. 

g  2691.  Their  effect. —  Subject  to  the  provisions  of 
the  next  section,  regulating  the  priority  among  differ- 
ent letters,  letters  testamentary,  letters  of  administra- 
tion, and  letters  of  guardianship,  granted  by  a  court  or 
officer,  having  jurisdiction  to  grant  them,  as  prescribed 
in  this  chapter,  are  conclusive  evidence  of  the  authority 
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of  the  persons  to  whom  thej  are  granted,  uiitU  the  de- 
cree granting  them  is  reversed  upon  appeal,  or  the  let- 
ters are  revoked,  as  prescribed  in  this  caapter. 

2  B.  S.  80,  S  S6  (2  Kdm.  82).  RoderigaB  v.  Sast  R.  Sar.  In>t.,  63  N.  T. 
460;  Same  v.  Same,  79  N.  Y.  ai6. 

§  2692.  Priority  among  different  letters. —  The  per- 
son or  persons,  to  whom  letters  testamentarj,  or  letters 
of  administration  are  first  issued,  from  a  surrogate's 
court  having  jurisdiction  to  issue  them,  as  preiicribed 
in  article  first  of  title  first  of  this  chapter,  have  sole  and 
exclusive  authoritj,  as  executors  or  adminlBtrators, 
pursuant  to  the  letters,  until  the  letters  are  revoked,  aa 
prescribed  by  law ;  and  they  are  entitled  to  demand 
and  recover  from  any  person,  to  whom  letters  upon  the 
same  estate  are  afterwards  issued,  by  any  other  aarro- 
nite's  court,  the  decedent's  property  in  his  hands.  Bat 
tne  acts  of  a  person,  to  whom  letters  were  afterwards 
issued,  done  in  good  faith,  before  notice  of  the  letteni 
first  issued,  are  valid  ;  and  an  action  or  special  proceed- 
ing, commenced  by  him,  may  be  continued  by  and  in 
the  name  of  the  person  or  persons  to  whom  the  letters 
were  first  issued. 

2  R.  8.  74, 1  25  (2  Bdm.  75). 

§  2693.  Time,  how  reckoned  upon  soccesaive  let- 
ters.—  Where  it  is  prescribed  by  law,  that  an  act,  with 
respect  to  the  estate  of  a  decedent,  must  or  may  be 
done  within  a  specified  time  after  letters  testamentary 
or  letters  of  administration  are  issued,  and  snceeseive 
or  supplementary  letters  are  issued  upon  the  same 
estate,  the  time  so  specified  must  be  reckoned  from  the 
issuing  of  the  first  letters,  except  in  a  case  where  it  is 
otherwise  specially  prescribed  by  law ;  or  where  the 
first  or  any  subsequent  letters  are  revoked,  as  pre- 
scribed in  section  2684  of  this  act,  or  by  reason  of  the 
want  of  power  in  the  surrogate's  court  to  Issue  the 
same,  for  any  cause. 

New.    Slocum  v.  EngUsh,  62  N.  T.  4M. 

g  2694.  Official  oaths  of  ezecntors,  etc. —  T*he  official 
oath  or  affirmation  of  an  executor,  administrator,  or 

guardian,  to  tlie  effect  that  he  will  well,  faithfully  and 
onestly  discharge  the  duties  of  his  office,  describing  it, 
must  be  filed  with  the  surrogate,  before  letters  are 
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iMtied  to  him.  The  oftth  maj  be  taken  before  anj  offi- 
cer, within  or  without  the  State,  who  is  anthorized  to 
take  an  affidavit,  to  be  need  in  the  supreme  court. 
Where  it  is  taken  without  the  State,  it  must  be  certi- 
fied as  required  b^r  law,  with  respect  to  an  affidavit  to 
be  used  in  the  supreme  court. 

2  B.  S.  71, 77,  N 13  and  41  (2  IBdm.  72, 78) ;  L.  1837,  ch.  460,  <  M  (4  Edm. 
407),  unendcd. 

§  2696.  Deposit  of  securities  to  reduoe  penalty  of 
bondd — In  a  case  where  a  bond,  or  new  sureties  to  a 
bond,  may  be  required  by  a  surrogate  from  an  executor, 
administrator,  or  other  trustee,  if  the  value  of  the 
estate  or  fund  is  so  great,  that  the  surrogate  deems  it 
inexpedient  to  require  security  in  the  fall  amount  pre- 
scribed by  law,  he  may  direct  that  any  securities  for 
the  payment  of  money,  belonging  to  the  estate  or  fund, 
be  deposited  with  him,  to  be  delivered  to  the  county 
treasurer,  or  be  deposited,  subject  to  the  order  of  the 
trustee,  countersigned  by  the  surrogate,  with  a  trust 
company  duly  authorized  by  law  to  receive  the  same. 
After  such  a  deposit  has  been  made,  the  surrogate  may 
fix  the  amount  of  the  bond,  with  respect  to  the  value 
of  the  remainder  only  of  the  estate  or  fund.  A  security 
thns  deposited  shall  not  be  withdrawn  from  the  cus- 
tody of  the  county  treasurer  or  trust  company,  and  no 
person,  other  than  the  county  treasurer  or  the  proper 
officer  of  the  trust  company,  shall  receive  or  collect  any 
of  the  principal  or  interest  secured  thereby,  without  the 
special  order  of  the  surrogate,  entered  in  the  appropriate 
look.  Such  an  order  can  be  made  in  favor  of  the 
trustees  appointed,  only  where  an  additional  bond  has 
been  given  by  him,  or  upon  proof  that  the  estate  or 
fund  has  been  so  reduced,  by  payments  or  otherwise, 
that  the  penalty  of  the  bond  originally  given,  will  be 
saffident  in  amount,  to  satisfy  the  provisions  of  law  re- 
lating  to  the  penalty  thereof,  if  the  security  so  with- 
dniwn  is  also  reckoned  in  the  estate  or  fund. 
New. 

§  2696.  Sureties  liable  for  money,  etc^  received  in 
anoUier  capacity. — A  person  to  whom  letters  are  issued, 
is  liable  for  money  or  other  personal  property  of  the 
estate,  which  was  In  his  hands  or  under  his  control, 
when  his  letters  were  issued ;  in  whatever  capacity  it 


gg  2897-^^8.  SURBOeATBS'  COURTS.  4» 

was  received  br  him,  or  came  under  hia  coatioL  Where 
it  was  received  by  him,  or  came  under  his  control,  by 
virtue  of  letters  previously  issued  to  him,  in  the  same 
or  another  capacity,  an  action  to  recover  the  money,  or 
damages  for  failure  to  deliver  the  property,  may  be 
maintained  upon  both  official  bonds ;  but,  as  between 
the  sureties  upon  the  official  bond  given  upon  the  prior 
letters,  and  those  upon  the  official  bond  ffiven  upon  the 
subsequent  letters,  the  latter  are  liable  over  to  the 
former. 
New.   Oottsbei9Br  V.  T«ylor«  19  N.  Y.  IM;  b.  o.,  &  Dimt.  S6«. 

§  2697.  When  new  bond  or  new  soretlea  msy  b« 
required, — Any  person,  interested  in  the  estate  or  fund, 
may  present  to  the  surrogate's  court  a  written  petition, 
duly  verified,  setting  forth  that  a  sareiy  in  a  bond, 
taken  as  prescribed  in  this  chapter,  is  insufficient,  or 
has  removed,  or  is  about  to  remove,  from  the  State,  or 
that  the  bond  is  inadequate  in  amount;  and  praying 
that  the  principal  in  the  bond  may  be  required  to  give 
a  new  bond,  in  a  larger  penalty,  or  new  or  additional 
sureties,  as  the  case  requires;  or,  in  default  thereof, 
that  he  may  be  removed  from  Iiis  office,  and  that  letters 
issued  to  him  may  be  revoked.  Where  the  bond  so 
taken  is  that  of  a  guardian,  the  petition  may  also  be 

E resented  to  any  relative  of  the  infant.  When  the 
ond  is  that  of  an  executor  or  administrator,  the  peti.* 
tion  may  also  be  presented  by  any  creditor  of  the 
decedent.  If  it  appears  to  the  surrogate,  that  there  » 
reason  to  believe  that  the  allegations  of  the  petition 
are  true,  he  must  cite  the  principal  in  the  bond  to  show 
cause,  why  the  prayer  of  the  petition  should  not  be 
granted. 

L.  1837,  ch.  460,  R  25.  ^  (^  Sdm.  492),  amended ;  L.  ia«2,  ch.  229 ;  L. 
ISSr,  ch.  460, 1 3&  (4  «dm.  493).    Scofleld  t>.  Churchill,  72  M.  Y.  d65. 

§  2598.  Id. ;  how  principal  may  be  required  to  gi^re 
a  new  bond,  etc — Upon  the  return  of  a  citation,  issued 
as  prescribed  in  the  last  section,  the  surrogfate  mast 
hear  the  allegations  and  proofs  of  the  parties ;  and  if 
the  objections,  or  any  of  them,  are  found  to  be  valid, 
he  must  make  an  order,  requiring  the  principal  in  the 
bond  to  give  new  or  additional  sureties,  or  a  new  bond 
in  a  larger  penalty,  as  the  case  requires«  within  such  a 
reasonable  time,  not  exceeding  five  days,  as  the  mxnih 
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Ste  fixes;  and  directing  that,  in  default  thereof,  his 
;ters  be  revoked. 

I.  183fr.  ch.  4«),  1 27.  amended  •  L.  1882,  cb.  2»  (4  Bdra.  492).  Matter 
of  Hart, I Ucdf.  IM :  Pattulto*a EsUta,  ITuck.  140. 

§  2599.  Decree  revoking  letters  for  failure  to  give 
new  "bond. — If  a  bond  with  new  or  additional  fiareties, 
or  in  a  larger  penalty,  is  approved  and  filed  in  the  sur- 
rogate's  office,  as  required  by  such  an  order,  the  surro- 
gate must  make  a  decree,  dismissing  tlie  proceedings, 
npon  such  terms,  as  to  costs,  as  justice  requires  ;  other- 
wise, he  must  make  a  decree,  removing  the  delinquent 
from  office,  and  revoking  the  letters  issued  to  him. 

Id.,  fZS,  amended. 

g  2600.  Sureties  may  apply  to  be  released,  as  to 
foture  hreaohea. — Any  or  all  of  the  sureties  in  a  bond, 
taken  as  prescribed  in  tbis  chapter,  may  present  a  peti- 
tion to  the  surrogate's  court,  praying  to  l>e  released 
from  responsibility,  on  account  of  any  future  breach 
of  the  condition  of  the  lK>nd  ;  and  that  the  principal  in 
the  bond  may  be  cited  to  show  cause,  why  he  should 
not  give  new  sureties  Tbe  surrogate  must  thereupon 
Issue  a  citation  accordingly. 

Id.,  II 29 and  30 ;  Laws  18G2,  ch.  229,  and  L.  187A,  cb.  278. 

§  2601.  Release  of  old  sureties  on  the  giving  of 
SAW.  ^- Upon  the  return  of  a  citation,  issued  as  pre- 
•cribed  in  the  last  section,  if  the  principal  in  the  bond 
files  in  the  surrogate's  office  a  bond  in  the  usual  form, 
vrith  new  sureties  to  the  satisfaction  of  the  surrogate, 
then  or  within  such  a  reasonable  time,  not  exceeding 
five  days,  as  the  surrogate  fixes,  the  surrogate  must 
make  a  decree,  releasing  the  petitioner  from  liability 
upon  the  bond  for  any  subsequent  act  or  default  of  the 
principal ;  otherwise  he  must  make  a  decree,  revoking 
the  delinquent's  letters. 

L.  IflSr.  cli.  46^  1131  and  82i  L.  1802,  cb.  229  (4  Bdm.  498)«  amended. 
SUvena  r.  Stevena,  3]tedf.  M7 ;  Lewis  v.  Watson,  id.  43. 

§  2602.  Sunrogato  may  <Ureot  wa  to  custody,  where 
do-eKeotttors,  et^  disagree.  — Where  two  or  more  oo- 
oseeatora  or  oo-administmtoni  disagree,  respecting  the 
custody  of  money  or  other  property  of  the  estate  ;  or 
two  or  more  testamentary  trustees  or  guardians  of  the 
property  disagree,  respecting  the  custody  of  money  or 
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other  property,  belongings  to  a  fund  or  a&  estate  which 
is  committed  to  their  joint  eharge  ;  the  surrogate  may, 
upon  the  application  of  either  of  them,  or  of  a  creditor 
or  person  interested  in  the  estate,  and  proof,  by  affida- 
vit, of  the  facts,  make  an  order,  requiring  them  to  show 
cause,  why  the  surrogate  should  not  give  directions  in 
the  premises.  Upon  the  return  of  the  order,  the  sur. 
rogate  may,  in  his  discretion,  make  an  order,  directing 
that  any  property  of  the  estate  or  fund  be  deposited  in 
a  safe  place,  in  the  joint  custody  of  the  executors,  ad- 
min istrators,  guardians  or  testamentary  trustees,  as  the 
case  requires,  or  subject  to  their  joint  order ;  or  that 
the  money  of  the  estate  be  deposited  in  a  specified  safe 
bank  or  trust  company,  to  their  joint  credit,  and  to  be 
drawn  out  upon  their  joint  order.  Disobedience  to  such 
A  direction  may  be  punished  as  a  contempt  of  the  couK. 
New.    Burt  v.  Bart,  41  N.  Y.  46 ;  Qaackenbnah  v.  Sonttawick,  id.  117. 

§  2603.  Efifect  and  contents  of  decree  revoking 
letters. — Upon  the  entry  of  a  decree,  made  as  preecrib^ 
in  this  chapter,  revoking  letters,  issued  by  a  surrogate's 
court  to  an  executor,  administrator  or  guardian,  his 
powers  cease.  The  decree  may,  in  the  discretion  of  the 
surrogate,  require  him  to  account  for  all  money  and 
other  property  received  by  him  ;  and  to  pay  and  deliver 
over  all  money  and  other'property  in  his  hands  into  the 
surrogate's  court,  or  to  his  successor  in  office,  or  to  such 
other  person  as  is  authorized  by  law  to  receive  the 
same  ;  or  it  may  be  made  without  prejudice  to  an  action 
or  special  proceeding  for  that  purpose,  then  pending, 
or  thereafter  to  be  brought.  The  revocation  does  not 
aflFect  the  validity  of  any  act,  within  the  powers  con- 
ferred by  law  upon  the  executor,  administrator,  or 
guardian,  done  by  him  before  the  service  of  the  cita- 
tion, where  the  other  party  acted  in  good  faith;  or 
done  after  the  service  of  the  citation,  and  before  entry 
of  the  decree,  where  his  powers  with  respect  thereto 
were  not  suspended  by  service  of  the  citation,  or  where 
the  surrogate,  in  a  case  prescribed  by  law,  permitted 
him  to  do  the  same,  notwithstanding  the  pendency  of 
the  special  proceeding  against  him  ;  and  he  is  not  liable 
for  such  an  act,  done  by  him  in  good  faith. 

80)  ainenSi^  ^^  Edm.  62)  ;  2K.  S.  77,  78,  M40,  46  and  4T  (2Bdm.  78. 
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§  260^  The  iMt  Mctloa  qualifidd.— The  last  aection 
does  Dot  affect  the  liability  of  a  person,  to  whom  money 
or  other  property  has  been  paid  or  delivered,  as  hus- 
band, wife,  next  of  kin.  or  legatee^  to  respond  to  the 
person  lawfully  entitled  thereto,  where  letters  are  re- 
voked, because  a  supposed  decedent  is  living;  or 
because  a  will  is  discovered,  after  administration  has 
been  granted  in  a  case  of  supposed  intestacy,  or  revok- 
ing a  prior  will,  upon  which  letters  were  granted. 

New. 

§  2606.  Snooessor  may  be  appointed,  and  may  com- 
pel aoconnting,  etc. — Where  letters  have  been  revoked 
by  a  decree  of  the  surrogate's  court,  that  court  has, 
except  in  a  case  where  it  is  otherwise  specially  pre- 
scribed by  law,  the  same  power  to  appoint  a  successor 
to  the  person  whose  powers  have  ceased,  as  if  the  let- 
ters had  not  been  issued.  The  successor  may  complete 
the  execution  of  the  trust  committed  to  his  predecessor ; 
be  may  continue,  in  his  own  name,  a  civil  action  or 
special  proceeding,  pending  in  favor  of  his  predecessor ; 
and  he  may  enforce  a  judgment,  order,  or  decree,  in 
favor  of  the  latter.  The  surrogate's  court  has  the  same 
jurisdiction,  upon  the  petition  of  the  successor,  or  of  a 
remaining  executor,  administrator,  guardian  or  trustee, 
to  oompel  the  person  whose  letters  have  been  revoked, 
to  account  for,  or  deliver  over  money  or  other  property, 
And  to  settle  his  account,  which  it  would  have  upon  the 

rtition  of  a  creditor  or  person  interested  in  the  estate, 
the  term  of  office  conferred  by  the  letters,  had  ex- 
pired  by  its  own  limitation. 

2  R.  S.  77.  J 40  (2  Bdm.  78)  ;  2  R.  S.  153.  {  17  (2  Edm.  1S9)  ;  L.  1865,  ch. 
733,  1 1  («  Ifidm.  5t»). 

§  2606.  Accounting  by  exeontor,  etc^  of  deceased 
floteootor. —  Where  an  executor,  administrator,  guard- 
ian,  or  testamentarv  trustee  dies,  the  surrogate's  court 
haa  the  same  Jurisdiction,  upon  the  petition  of  his  suc- 
cessor, or  of  a  surviving  executor,  administrator,  or 
Ipaaidian,  or  of  a  creditor,  or  person  interested  in  the 
estate,  or  of  the  guardian's  ward,  to  compel  the  execu- 
tor or  administrator  of  the  decedent  to  account  for  and 
deliver  over  any  of  the  trust  property  which  has  come 
to  hie  poa«e80ion,or  is  under  his  control,  which  it  would 
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have  as  a£;aijuit  the  decedent*  if  hi*  letiera  had  been  re- 

yoked. 
New. 

g  2607.  When  bond  may  be  prosecuted. —  Where 
an  execution,  issued  upon  a  surrogate's  decree,  against 
the  property  of  an  executor,  administrator,  testament- 
ary trustee,  or  guardian,  has  been  returned  whollv  or 
partly  unsatisfied,  an  action,  to  recover  the  sum  remain- 
ing uncollected,  may  be  maintained  upon  his  official 
bond,  by  and  in  the  name  of  the  person  in  whose  favor 
the  decree  was  made.  If  the  principal  debtor  is  a  resi- 
dent of  the  State,  the  execution  must  liave  been  iaaned 
to  the  county  where  he  resides. 

L.  1SS7,  ch.  460,  }  «5  (4  Edm.  498).  Browning  v.  VandefhoTen.  4  Abb. 
N.  C.  166;  Sootleld  V.Churchill,  72  N.  Y.  Ott;  Rlchardaon  v.  West,  ct, 
ai)p.,  Feb.  18o«i.  21  Alb.  L.  J.  396 :  Townaenrt  v.  Whitney.  75  N.  Y.  42i: 
People  r.  Rowland,  6  Barb.  449;  People  r.  Downing,  4  Sandf.  189:  Cridler 
r.  Curry,  44  How.  345;  Brew8t<*rti.  Balch.  4IN.  Y.  Sufier.  63;  PM>pleex 
rel.  Laws,  4  Abb.  292:  8.  c..3  id.  450;  People  r.  Corliea,  1  Sandf.  2S»; 
People  V.  Barnes,  12  Wend.  492:  Hundorf  v.  WanRler,44  N.  Y.  Super. 
495:  People  r.  Guild,  4  Den.  551  •  Maboney  e,  OanUr.  to  Abb.  431: 
Behrle  v.  Sherman,  lOBosw.  292;  Field  v.  Van  Cott,  15  Abb.  N.  S.  Z4»i 
people  V.  Dunlap,  13  Johns.  437. 


1 


§  2608.  Successor  may  pxoseouta  ofiBcial 
Where  letters  have  been  revoked  bj  a  decree  af  the 
surrogate's  court,  the  successor  of  the  executor,  adman- 
istrator,  or  guardian,  whose  letters  are  so  revoked,  maj 
maintain  an  action  upon  his  predecessor's  official  bond» 
in  which  he  may  recover  any  money,  or  tlie  full  value 
of  any  other  property,  received  by  the  principal  in  the 
bond,  and  not  duly  administered  by  him  ;  and  to  the 
full  extent  of  any  injury,  sustained  by  the  estate  of  the 
decedent  or  of  the  infant,  as  the  case  may  be.  by  any  act 
or  omission  of  the  principal.  The  money,  recovered  in 
such  an  action,  is  regarded  as  part  of  the  estate  In  the 
hands  of  the  plaintiff,  and  must  be  distributed  or  other* 
wise  disposed  of  accordingly ;  except  that  a  recovery 
for  an  act  or  omission,  respecting  a  right  of  action,  or 
other  property,  appropriated  by  law  for  the  benefit  of 
the  husband,  wife,  family,  or  next  of  kin  of  a  decedent, 
or  disposed  of  by  a  will  for  the  lienefit  of  any  person,  is 
for  the  benefit  of  the  person  or  persons  eo  entitlod 
thereto. 

2  R.  S.  85. « 21  (2  Bdm,W).  Mundortrr.  W«isier.44  K.  Y.  Super.  4gs; 
Richardson  v.  West.  21  Alb.  L.  J.  396,  ct.  app. ;    People  e.  OM-iieo,  1 
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§  2609.  Action  on  official  bond  when  no  sooceBsor 
is  appointed. — Where  the  letters  of  an  executor  or  ad- 
ministrator have  been  so  revoked,  and  no  successor  is 
appointed,  any  person  aggrieved  maj,  upon  obtaining 
an  order  from  the  surrogate,  granting  him  leave  so  to 
do,  maintain  an  action  upon  the  official  bond  of  the 
executor  or  administrator,  in  belialf  of  himself  and  all 
others  interested ;  in  which  the  plaintiff  may  recover 
any  money,  or  the  full  value  of  any  other  property,  re- 
ceived by  the  principal  in  the  bond,. and  not  duly  ad- 
ministered by  him,  and  to  the  full  extent  of  any  injury, 
sustained  by  the  estate  of  the  decedent,  by  any  act  or 
omission  of  the  principal.  The  money  recovered  in 
such  an  action  must  be  paid,  by  the  sheriff  or  other 
officer  who  collects  it,  into  the  surrogate's  court;  and 
the  surrogate  must  distribute  it  to  the  creditors  or  other 

Sersons  entitled  thereto.  The  proceedings  for  such  a 
istribtttion  are  the  same  as  prescribed  m  title  fifth 
of  this  chapter,  for  tiie  distribution  of  the  proceeds  of  a 
Bale  of  real  property. 

New.  Hood  v.  Hood,  19  Hun,  aoO;  Peoole  v.  Guild.  4  Den.  dOl ;  Tbayer 
V.  Clark,  48  Barb.  243;  People  v.  Laws.  4  Abb.  Pr.  292  ;  Cridler  v.  Curry, 
44  How.  Pr.  345;  Strong  v.  Wheaton.  38  Barb.  62S. 

§  2610.  Application  of  this  article  to  executors, 
etc.,  heretofore  appointed.  —  The  provisions  of  this 
article  apply  to  an  executor,  administrator,  or  guardian, 
to  whom  letters  have  been  issued,  and  to  a  testament- 
ary trustee  whose  trust  lias  been  created,  before  this 
chapter  takes  effect ;  except  that  it  does  not  affect,  in 
any  manner,  the  liability  of  the  sureties  in  a  bond,  exe- 
cuted before  this  chapter  takes  effect. 
New. 

TITLE  III. 

Granting  and  revoking  probate,  letters  testamentary, 
and  letters  of  administration.  Foreign  vfiUs  /  aneiUarp 
letters, 

AvnciM  1,  Probate  of  a  will  and  grant  of  letters  thereupon. 

2.  Rerocatlon  of  probate. 

3.  Probate  of  heirship. 

4.  Grant  of  letters  of  administration. 
ft.  Temporary  administration. 

0.  Bevoeatton  of  letters  testamentaiy  and  letten  of  admlnlstrar 

tion. 
7.  loielgn  wllte ;  andUary  letters. 
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ARTICLE  FIRST. 

PROBATE  OP  A  WILL  AND  GRANT  OF  LETTEB8  THEKK 
UPON. 

Sbc.  2611.  What  Wills  may  be  proved. 

2612.  Change  of  residence  not  to  afibct  validity,  etc 

2613.  ApplicAtion  of  lost  two  sections. 
TfiU.  Who  may  propound  will. 

261&.  Who  to  be  cited  thereupon. 

2616.  Contents  of  citation. 

2617.  Persons  not  cited  may  appear. 

2613.  Wiineasee  to  be  examined:  proof  required. 
2fil9.  Absent,  etc.,  witnesses  to  be  accounted  for. 

2620.  Proof  of  handwrltingr. 

2621.  Proof  of  lost  or  destroyed  will. 

2623.  Probate  not  allowed,  unless  surrogate  satisfied,  etc 
262:^.   Will :  when  suffldeutly  proved. 

2634.  Validity  and  construction  of  testamentaxT  provisiioas. 

2625.  SurroKate's  decision  on  probate. 

2626.  Probate ;  how  fur  conclusive  as  to  personalty. 
.   2627.  Id. ;  as  to  realty. 

2628.  When  purchaser  from  heir   protected    notwithstanding    a 

ilevitje. 

2629.  Will  certified,  or  record  thereof,  may  be  read  in  evidence. 

2630.  Reconlinflr  wlllsproved  elsewhere  within  the  State. 

2631.  2632.     Records  of  certain  wills  heretofore  proved;   bow  flor 

evidence. 
2633.  Id. ;  as  to  wills  of  real  property. 
26.'M.  Index  and  fees. 

2635.  Wills  to  be  returned  after  probate. 

2636.  When  letters  testamentary  may  be  issned. 

2637.  Surrogate  to  inquire  into  ol^lectlons. 
26.W.  Bond  :  when  required, 

2639.  Renuti  elation  ;  retraction  thereof. 

2640.  Selection  of  an  executor  under  power. 

2641.  Objection  to  such  a  person;  how  taken,  etc. 

2642.  Bxecutor  falling  to  qualify  or  renounce :  how  exclode<l. 

2643.  Letters  of  adminlstrution  with  will  annexed. 

2614.  Id. :  renunciation  of  exclusion  of  jiersons  having  prior  rueht. 
26I&.  Bxecutor  or  administrator  to  qualifV' 

2646.  £fiect  of  certain  provisions  limited. 

g  2611.  What  wills  may  be  proved.  —  A  will  of  real 

or  persoual  propertjr,  executed  as  prescribed  by  the  laws 

of  the  State,  or  a  will  of  personal  property,    executed 

without    the  State,  and   within  the  United  States*  the 

Dominion  of  Canada,  or  the  Kingdom  of  Great  Britam 

and  Ireland,  as  prescribed  by  the  laws  of  the  State  or 

country  where  it  is  or  was  executed,  or  a  will  of  personal 

property,  executed  by  a  person  not   a  resident  of  the 

State,  according  to  the  laws  of  the  testator's  residence* 

may  be  proved  as  prescribed  in  this  article. 

L.  1876.  ch.  118,  Ml  and  2,  amended.  Matter  of  Forman,  M  Barb.  274  ; 
9.  Om  1  Tuck.  209 ;  Thompaon  v.  Quimby,  2  Dradf.  449 ;  MaUer  of  Will  of 
D>W,^  SO  N.  Y.  88 :  8.  c,  &  Barb.W;  1  R.  8.  736. 1 119}  JBx  parte  Day,  1 
Bradt  476 :  Ex  parte  HcGormlck,2  id.  16»;   Wood  v,  Yandentwrsh, « 
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Palffe,  277 :  Matter  of  Tonnelle,  5  N.T.  Leg.  Obe.  254 ;  8.  c,  4  N.  T.  140; 
Barber  v.  Barber.  17  Hun,  72 ;  Carle  v.  Underhill,  3  Bradf.  101 ;  Isham  «. 
GlbboDB,  1  id.  69;  Collier  t».  Idley.id.  94;  Matter  of  Roberta'  Will,  6 
Paige,  446;  Moultrie  v.  Hunt,  23  N.  Y.  394 ;  Horton  ».  McCo/.  47  Id. 
31;  Zimmerman  v.  Schoenfeldt.  3  Hun,  692;  6  T.  &  C.  142;  rrince  v. 
Hazleton,  20  Johns.  501 ;  Botsford  v.  Krake,  I  Abb.  N.  S.  112;  Hubbard 
V.  Hubbard,  8  N.  Y.  196 ;  12  Barb.  14d ;    Ex  parte  Thompson,  4  Bradf.  154. 

g  2612.  Change  of  residence  not  to  affect  validity, 
etc.  —  Tlie  right  to  have  a  will  admitted  to  probate,  the 
-validity  of  the  execution  thereof,  or  the  validity  or  con- 
struction of  any  provision  contained  therein,  is  not  af- 
fected by  a  change  of  the  testator's  residence,  made 
since  the  execution  of  the  will. 

Id.,  1 3.  Ames  v.  Buo'ea,  5  Lann  IlK ;  DeKpard  v.  Churchill,  53  N.  Y. 
192:  Dupuy  v.  Seymour.  64  Barb.  \K:  Jauncey  v.  Thorne,  2  Barb.Ch.  40; 
Mills  V.  Fogal,  4  £dw.  559:  Alexander's  Estate,  1  Tuck.  Ill;  Isham  v. 
Gibbons.  1  Id.  09;  Moultrie  v.  Hunt,  23  N.  Y.  394,  418 ;  Dupuy  v.  Wurtz, 
63  id.  556. 

§  2613.  Application  of  last  two  aectiona.  —  The  last 
two  sections  apply  only  to  a  will  executed  by  a  person, 
dying  after  the  eleventh  day  of  April,  in  the  year  1876; 
and  they  do  not  invalidate  a  will,  executed  before  that 
date,  which  would  have  been  valid  but  for  the  enact- 
ment of  those  sections,  except  where  such  a  will  is  re- 
voked or  altered  by  a  will,  which  they  render  valid,  or 
capable  of  being  proved  as  prescribed  in  this  article. 

Id.,  H 4  and 5. 

§  2614.  Who  may  propound  wilL  —  A  person  desig- 
nated in  a  will  as  executor,  devisee,  or  legatee,  or  any 
other  person  interested  in  the  estate,  or  a  creditor  of  the 
decedent,  may  present,  to  the  surrogate's  court  having 
jurisdiction,  a  written  petition,  duly  verified, describing 
the  will,  setting  forth  the  facts,  upon  which  the  juris- 
diction of  the  court  to  grant  probate  thereof  depends, 
and  praying  that  the  will  may  be  proved,  and  that  the 
persons,  specified  in  the  next  section,  may  be  cited  to 
attend  the  probate  thereof.  Upon  the  presentation 
of  such  a  petition^  the  surrogate  must  issue  a  citation 
accordingly. 

L.  1«37,  oh.  460, 8  4  (4  Brim.  4^7).  Wrlffht  v.  Flemming,  19  Hun,  STO; 
Carle  o.  UnderhUl,  3  Bradf.  1«1;  Van  Wert  v.  Benedict,  1  id.  114:  Heer- 
mansr.  Hill,  2  Hun.  400:  Bailv  v.  Stewart,  3  Red f.  212:  Hart  v.  Russell. 
9  Week.  Dig.  54;  Matter  of  Oris  wold,  15  Abb.  E»r.  299;  Thorn  v.  Shell,  U 
Abb.N.  S.  81. 

.§  2615.  Who  to  be  cited  thereupon.  —  The  following 
persons  must  be  cited,  upon  a  petition,  presented  as 
prescribed  in  the  last  section  :  .  r^^^M 
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1.  If  the  will  relates  exclusively  to  real  property,  the 
husband,  if  any,  and  all  the  heirs  of  the  testator. 

2.  If  the  will  relates  exclusively  to  personal  property, 
the  husband  or  wife,  if  any,  and  all  the  next  of  kin  of 
the  testator. 

3.  If  the  will  relates  to  both  real  and  personal  prop, 
erty,  the  husband  or  wife,  if  any,  and  all  the  heirs,  aiid 
all  the  next  of  kin  of  the  testator. 

Id.,  S  5,  amended :  see  {  2518,  ante.  Bieekcr  v.  Lynch,  1  Bradf.  438: 
Keeney  r.  Whitmarsh.  16  Barb.  141 ;  Walsh  v.  Ryan,  1  Bradf.  433;  £TerU 
V.  Everts,  02  Barb.  677 ;  see,  also,  {  2511,  siibd.  12,  ante. 

§  2616.  Contents  of  citation. — The  ciution  must 
set  forth  the  name  of  the  decedent,  and  of  the  person  by 
whom  the  will  in  propounded ;  and  it  must  state  whether 
the  will  relates,  or  purports  to  relate,  exclusively  to  real 
property,  or  personal  property,  or  to  both.  Where  the 
will  propounded  was  nuncupative,  that  fact  must  be 
stated  in  the  citation.  Where  the  surrogate  is  unable  to 
ascertain  to  his  satisfaction,  whether  the  decedent  left^ 
surviving  him,  any  person,  who  would  be  entitled  to 
the  property  aJSected  by  the  will,  If  the  decedent  had 
died  intestate,  the  citation  must  be  directed  where  the 
will  relates  to  real  property,  to  the  attorney -general  ; 
where  it  relates  to  persoanl  property,  to  the  public  ad- 
ministrator, who  would  have  been  entitled  to  adminis- 
tration, if  the  decedent  had  died  intestate. 

Id.,  } 7.  amended;   2R.  8.76.  {37(3  £dm.  78).    OombauU  v.  Public 

Administrator.  4  Bradf.  226. 

§  2617.  Persons  not  cited  may  appear. —  Any  pei^ 

son,  although  not  cited,  who  is  named  as  a  devisee  or 
legatee,  in  the  will  propounded,  or  as  executor,  trastee, 
devisee,  or  legatee,  in  any  other  paper  purporting  to  be 
a  will  of  the  decedent,  or  who  is  otherwise  interested 
in  sustaining  or  defeating  the  will,  may  appear,  and,  at 
his  election,  support  or  oppose  the  application.  A  per- 
son so  appearinfi^  becomes  a  party  to  the  special  pro- 
ceedlng.  But  this  section  does  not  afifect  a  right  or  in- 
terest of  such  a  person,  unless  he  so  becomes  a 
party. 

,^^^^'  J^'^l*?  Administrator  t>.  WatU,  1  Paige,  347;  Foster  p.  Poster. 7 
Id.  4S;  Van  Alen  v.  Hewlns,  5  Hun,  44;  Brick  r.Brtok,66  N.  Y.  144  : 
Norton  u.  Lawrence,  I  Redf.  473;  Walsh  v.  Ryan,  I  Bnrif.  433:  Matter 
S.Sr.^?fy  *^"U^^*'*»•»N.  8.  393;  Matter  of  Rill wafah,  4*  liowIlS; 
Turhune  v.  Brookfleld,  l  Redf.  220 ;  Chlttendeu's  SsUte^  I  T»ck.  135. 
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§2918.  Witnomen  to  be  ezamined  }  proof  reqtiired. 

—  Upon  the  raturn  of  the  citation,  the  surrogate  mast 
cause  the  witneBsea  to  be  examined  before  him.  The 
proofs  must  be  reduced  to  writing.  Before  a  written 
will  is  admitted  to  probate,  two,  at  least,  of  the  sab- 
scribing  witnesses  must  be  produced  and  examined,  if 
so  many  are  within  the  State,  and  competent  and  ablo 
to  testify.  Before  a  nuncupative  will  is  admitted  to 
probata,  its  execution  and  the  tenor  thereof  must  be 
proved  bv  at  least  two  witnesses.  Any  party,  who  con* 
tests  the'probate  of  the  will,  may  by  a  notice  filed  with 
the  surrogate  at  any  time  before  the  proofs  are  closed, 
require  the  examination  of  all  the  subscribing  witnesses 
to  a  written  will,  or  of  any  other  witness,  whose  testi- 
mony the  surrogate  is  satisfied  may  be  material,  in 
which  case,  all  such  witnesses,  who  are  within  the 
State,  and  competent  and  able  to  testify,  must  be  so  ex- 
amined. 

L.  1S37,  ch.  4«0.  part  of  M  10  and  11  (1  Bdm.  -WS^^ftg) :  L.  1«41,  ch.  129, 
M 1,  2,  am!  3  (4  Bdm.  aoi).  Reeve  v.  Crosby.  3  Rodf.  74 :  Downey  v. 
iJowney,  16  Hmi,  481 ;  BiUer  v.  Legg,  51  Barb.ZfiO ;  Peeble'a  Caae.  3  Bradt 
428:  Caw  r.  Robertson,  9  N.  YTYaS;  IVlafleld  r.  Parish.  2^  M.  9;  1 
Rcdf.  1 ;  42  Barb.  274 ;  16  Abb.  387.  note ;  IVck  ».  Can%  27  N.Y.  9 :  s.  c, 
38  Barb.  77 :  McKlnley  v.  Lamb.  (A  id.  1«» ;  Newtoa'a  Eatale,  I  Tuck.  347 ; 
Simpson's  Will,  2  Rcdf.  29;  Walnh'ji  Will,  1  Tuck.  132;  Cham'C  r.  Bap. 
Miss.  Con.,  10  Paige,  M;  Vernon  v.  Spencer,  3  BraOf.  16:  Scqaine  v. 
8€iquine,2  Barb.  dKS;  Lewis r.  Lewis,  11  N.Y.  220;  8.  c,  13  Bart).  17:  9 
N.Y.  lieg.  Oba.  150;  Matier  of  Forman.M  Barb.  274:  1  IMck.  :»9i  Mer- 
chant** Hfrtale,  Id.  151 ;  McKinley  v. Lamb.  56  Barb.  284  ;  see  {  263).  post ; 
Taylor's  Will  Case,  lOAbb.  N.  S.  300;  Johnaon  v.  Ilicka.  1  Lans.  IV);  L. 
1890,  ch.  »;  SmitVs  Estate,  1  Tnck.  227;  Orsor  r.Orser,  24  N.Y.  M ;  Lake 
V.  Banney.SS  Barb.  49;  Lee  v.  i>ilL,  II  Abb.  214:  Gamble  v.  Gamble,  89 
Barb.  373 :  Gilbert  r.  Knox.  r>2  N.  Y.  125 ;  Comn  v.  Coffin,  34  id.  9 ;  Nelson 
r.  McOiRcrt,  3  Barb.  Ch.  1.M :  Carle  r.  rndf-rhill,  8  Brailf.  loi ;  T^o^'  v. 
Roe,  2  Barb.  200;  Keenry  v.  Whitmanih,  16  Id.  141;  Gambault  c.  Public 
Administrator,  4  Bradf.  226;  Matter  of  Will  of  Kellum,  .^2  N.  Y.  617; 
WIcr  r.  Kltzgerald,  2  Bradf.  42;  Rolwa{;en  v.  Bolwa«««n,  3  Hun,  121 ;  6T. 
ft  C.  402:  63  N.  Y.  504  ;  Torrj  r,  B<»wen,  1.5  Barb.  ?i\i:  Burritt  r.  gilll- 
man,  16  id,  198:  Brown  v.  De  Sclding.  4  Sandf.  lo ;  Nii)p<Tr.  (iroe«l>eck, 
22  Barb.  670;  Robins  v.  Coryell,  27  Barb.  .W  :  Gilbert  r.  Knox,  .')2  N.  Y. 
125;  Peck  v.  Cary.27  id,  9;  8.  c,  38  Barb.  77;  Matter  of  GHmnn,id. 
SfVl:  Campbell  r.  Logan,  2  Bradf.  IK);  Moore  r.  Moore,  1 1.  261. 
Declaration  of  testator,  etc.— Rutherford  r.  Rutherford,  1  l)en.  13; 
LewH  V.  Lew1»,  11  N.  Y.  220;  13  Barb.  17 ;  Bfyniour  v.  Van  Wvrk, 
6  N.   Y.  120;   Abby  r.  Christy,  49   Barb.  276:    Thompson  r.    Leustead, 

3  Hun,  396;  KIngslv  r.  Blanchard,  66  Barb.  317;  Badgly  v.  Bluck- 
man.  2  Lans.  41;  Hunt  v,  Mootrie,  3  Bradf.  322;  26  Barb.  2.y2;  re- 
TerM><l,  23  N.  Y.  391;  Van  Hooser.  1  Redf.  30.5;  In  re  8hcridei»,  id.  417; 
Oilbert  r.  Knox,  52  N.Y.  125;  Reeve  r.  Crosby,  3  Redf.  74  ;  BcUllng  f. 
LetchanXt.  56  N.  Y.  680;  Dack  r.  Dack,  8  Woek.  Dig.  104  ;  Tyler  r.  Mapes, 
19  Barb.  448;  Trustees  of  Auburn  Tlieo.  Sem.  r.  Calhoun,  62  id.  .38L 
SUnlng,  etc.— Sisters  of  Charltv  r.  Kelly.  67  N.  Y.  409;  Hitchcock  v. 
11iompson,6Hun.  279;  Headv's  Will.  1.7  Abb.  N.  8.  211 ;  Tonnellc  r.  Hall, 

4  N.  Y:  140 :  Cohen's  Sstate,  I  Tnck.  2M :  Matter  of  <iilman. :»  Barb.  364 ; 
Chftflbe  V.  Bap.  Mias.Cong.,  10  Paige,  85 ;  Kohina  r. Coryell,  27  Barb.  .\')6«; 
Butler  V.  Benson,  1  id.  926;  Hollem)eck  v.  Van  Talkenburgh,  5  How.  281 ; 
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Oampbell  «.  Logan,  2  9ndl.  90;   Meehaa  r.  SuMUke.  M.  38»:  Morris  t. 

Kniffln,  37  Barb.  336 ;  Williamson  t?.Wimainson.2  Red?.  449;  McDonongti 
9.  Loughlln,  20  Barb.  238 ;  Ex  parte  Lc  Roy,  8  Bradf.  227;  Uovsradt  w. 
Kingsmau,  22  N.  7.372;  Rutherford  t>.  Rutherford,  1  Deo.  33;  BuUer  «. 
Benson,  I  Barb.  326  ;  Jackson  v,  Jackson,  39  N.  Y.  151 ;  Dot-  v.  Roe.  2  Bart. 
aOO ;  Rleben  v.  Iltcks,  3  Bradf.  353;  Coffin  r.  0offln,2'J  N.  Y.  9:  Watu  ». 
Public  Administrator,  4  Wend.  166;  Price  v.  Brown,  1.  Bradf.  291 :  EstaAc 
of  John  Prcscott,  2  Law  Bull.  20;  Lyon  r.  Smith,  II  Barb.  124 ;  Raddoa 
r.  McDonald,  1  Bradf  392;  Willis  v.^Iott,  36  N.  Y.  4S6:  Whltbeck  r.  P*l. 
tersou,  10  Barb.  608 ;  Robinson  r.  Smith,  13  Abb.3.>9  ;  Baskia  r.  Baskin,  31 
N.  Y.  416 ;  48  Barb.  200 ;  Mitchell  v.  Mitchell,  16  Hun.  97  ;  77  K.  Y.  5S«  • 
Sisters  of  Charity  of  St.  Tlncent  de  Pnul  v.  Kellv,  67  N.  Y.  4U0.  Attests, 
tlon,  etc.— Jackson  v.  Jackson,  38  Id.  lU;  Chaffee  p.  Bap>.  Mina.  Cod..  U 
Paige,  S5  ;  Loaj'craft  r.  Simmons,  3  Bradf.  35 ;  Jackson  r.  Christinan,  4 
Wend.  277 ;  Burk's  Will,  2  Redf.  239:  Brown r.  Clark,  77  N.Y.  3W;  p.  c. 
16  Hun,  559 ;  Norton  v.  Norton.  2  Re<lf.  6 ;  Coflln  r.  Comn,  23  N.  Y.  &; 
Smith  r.  Smith, 40  How.  31S;  McDonouch  r.  lioughiin,  20  Barb.  23S: 
Brown  r.  De  fielding,  4  Sandf.  10 ;  Hutchlns  v.  Cochrane,  2  Bra<lf.  Sb»i; 
Gamble  r.  Gamble,  39  Barb.  373;  Klngvlcy  r.  Blanchard,  6A  Barb.  317; 
Morris  r.  Porter.  52  How.  1 ;  Neugenl  r.  Neugcnt,  2  Redf.  369 :  Ex  part« 
Beers,  2Brarlf.  163;  Torry  r.  Bowen,  15  Barb.  3f4;  Nipper  r.  Qroesbeck, 
22  Id.  670 ;  Tunlson  v.  Tunlson,  4  Bradf.  138 ;  Stewart's  Will,  2  Redf.  77  ; 
Thompson  v,  Stevens,  62  N.  Y.  C34. 

§  2619.  Absent,  etc,  witnesses  to  be  aoooimtad 
for.  —  The  death,  absence  from  the  State,  lunacy,  or 
other  incompetency  of  a  witness,  required  to  be  exam- 
ined, as  prescribed,  in  this  or  the  last  section,  must  be 
shown  by  affidavit  or  other  competent  evidence,  to  tbe 
satisfaction  of  the  surrogate,  before  dispensing  witb  his 
testimony.  Where  a  witness,  being  within  the  State,  is 
disabled  from  attending,  by  reason  of  affe,  sickness,  or 
infirmity,  his  disability  must  be  shown  m  like  manner  ; 
and  in  that  case,  the  testimony  of  the  witness,  where  it 
is  required,  and  he  is  able  to  testify,  must  be  taken  in 
the  manner  prescribed  by  law,  and  produced  before  the 
surrogate,  as  part  of  the  proofs. 

L.  1837,  ch.  460,  part  of  8J  10,  It  :(4  Bdm.  489). 

§  2620.  Proof  of  handwriting.  —  If  all  the  subscrib. 
ing  witnesses  to  a  written  will  are,  or  if  a  subscribing^ 
witness,  whose  testimony  is  required,  is  dead,  or  incom- 
petent, by  reason  of  lunacy  or  otherwise,  to  testify,  or 
unable  to  testify  ;  or  if  such  a  subscribing  witness  is  ab- 
sent  from  the  State,  and  the  surrogate  is  satisfied  that 
his  testimony  cannot,  with  due  diHgence,  be  obtained 
by  a  commission ;  or  if  such  a  subscribing  witness  has 
forgotten  the  occurrence,  or  testifies  against  the  esecn- 
tion  of  the  will ;  the  will  may  nevertheless  be  estab* 
lished,  upon  proof  of  the  handwriting  of  the  testator, 
and  of  the  subscribing  witnesses,  and  also  of  such  other 
circumstances,  as  would  be  sufficient  to  prove  the  will 
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upon  the  trial  of  aa  action.  Where  a  written  will  is 
proved,  as  prescribed  in  this  section,  it  must  be  filed 
and  remain  in  the  surrogate's  office. 

L.  1S37.  cb.  460,  i  90  (2  Bdm.  491 ):  2  R.  6.  58,  K 13, 16  *17  (2  Edm.  59. 60). 
Lawrence  v.  Norton,  4A  Barb.  448 :  Brown  v.  Clark,  77  N.  Y.  369 ;  Waldhe*8 
Estate,  1  Tuck.  133;  Reeve  v.  Crosb>',  SRedf.  74;  Williamson  v.  Wil- 
liamson. 2  id.  449 ;  Peeblp's  Coi^e,  id.  226;  Theo.  Som.  of  Auburn  ,  25 
M.  Y.  422;  Jauncey  v.  Thome,  2  Barb.  Cb.  40 ;  Chaflec  r.  Bap.  Miss. 
Con.,  10  Paige,  85;  Hnniphrey'M  Estate,  1  Tuck.  142;  Cornwell  «.  Wooley. 
I  Abb.  Ct.  App.  Dec.  441 ;  43  How.  475 ;  47  Barb.  327:  L.  1&<0,  cb.  36,  H 
2538,  2540.  Tnistees  Auburn  Theo.  Sem.  v.  Calhoun,  62  Barb.  381 ;  But- 
ler 0.  Jienson,  1  Barb.  626  -  Irwin  v.  Irwln,  1  Redf.  495;  Morris  v.  Porter, 
53  IIow.  1;  Thompson  v.  Leastedt,  3  Hun,  395. 

§  2621.  Proof  of  lost  or  destroy ed  wilL  —  A  lost  or 
destroyed  will  can  be  admitted  to  probate  in  a  surro. 
gate's  court,  but  onlj  in  a  case,  where  a  judgment  es- 
tablishing the  will  could  be  rendered  by  the  supreme 
court,  as  prescribed  in  section  1865  of  this  act. 

L.  1870.  ch.  359.  {8;  2  R.  S.  68.  {67,  b.  (2  Edm.  09).  Sheriden  r. 
Houghton.  6  Abb.  N.  C.  23( ;  Bo  wen  v.  Idley.  6  Paifce,  46 ;  Orant  v. 
Grant,  1  Sandf.Ch.  235;  Shultz  r.  Shultz,  35  N.  Y.  6-V3;  Voorheet  v. 
Toorhees,  39  id.  463;  50  Barb.  119  ;  Bvcritt  r.  Evcritt,  41  Barb.  385. 

§  2622,  ProlMite  not  allowed,  unless  surrogate  satis- 
fiedf  etc. — Before  admitting  a  will  to  probate,  the  surro- 
gate  must  inquire  particularly  into  all  the  facts  and  cir- 
cumstances, and  must  be  satisfied  of  the  genuineness  of 
the  will,  and  the  validity  of  its  execution.  Before  admit- 
ting a  written  will  to  probate,  the  surrogate  may,  in 
bis  discretion,  require  proof  of  the  circumstances 
Attending  the  execution,  the  delivery,  and  the  posses- 
sion thereof,  or  any  of  them,  to  be  made  by  the  affida- 
vit, or  the  testimony  at  the  hearing,  of  the  person  who 
received  the  will  from  the  testator,  if  he  can  be  pro* 
-duoed,  and,  also,  of  the  person  presenting  it  for  probate. 

L.  1837,  ch.  460,  { 17,  and  part  of  1 10  (4  Bdm.  489,  490).  Nelson  r.  Mc- 
OiflTert,  3  Barb.  Ch.  158;  Reeve  v.  Crosby,  3  Redf.  74 ;  Odell  r.  Ludlum, 
Id.  181,  n.;  Storm's  Will,  id.  327;  La  Bau  v  Vanderbilt,  id.  384;  Booth 
tf.  Kitchen,  id.  S2;  Malrsv.  Freeman,  id.  181;  Proctor  v.  Clarke,  id.  445; 
rraylor  Will  Case.  10  Abb.  N.  S.  300;  Johnson  v.  Hicks.  1  Lans.  150. 

g  2623.  Willi  when  sufSciently  proved.— If  it 
appears  to  the  surrogate  that  the  will  was  duly  exe- 
cuted ;  and  that  the  testator,  at  the  time  of  executing 
it,  was  in  all  respects  competent  to  make  a  will,  and 
Dot  under  restraint ;  it  must  be  admitted  to  probate,  as 
A  will  valid  to  pass  real  property,  or  personal  property, 
or  both,  as  the  surrogate  determines,  and  the  petition 
■and  citation  require,  and  must  be  recorded  accordingly. 
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The  decree  admitting  it  to  probate  mast  state  wbether 
the  proliate  was  or  was  not  contested. 

2  R.  8.  58.  I  14  (2  Edm.  99)  ;  L.  1837.  ch.  4m,  {  18  (4  Bdm.  I90X 
Jannccy  v.  Thome.  2  Barb.  Ch.  40;  James  v.  Beaaley,  14  Han.  UD; 
Dack  9.  Dack,  19  Id.  6»0;  Brown  v.  Clark.  77  N.  Y.  309:  C«4t  r. 
Patchen.  77  id.  &33;  Gardiner  v.  Gardiner.  S4  id.  125;  Lake  v.  Ranner. 
83  Barb.  49;  Bclafleld  v.  Parish.  25  N.  Y.  9:1  Redf.  Ud:  Kingaler  «. 
BlanchanL  66  Barb.  .117;  Ean  v.  Sn^'der,  46  id.  230:  Weir  e.  Fits- 
gerald.  2  Bradf.  42;  Mowry  v.  Silber,  id.  133;  Van  Pelt  v.  Van  Wit. 
So  Barb.  134 ;  Ciark  r.  Fisher,  1  Paige,  171 :  Kinne  v.  Johnson.  SB 
Barb.  09;  Turfaune  «.  Brookfleld,  IKedf.  220;  Bleecker  «.  Lynch.! 
Bradf.  45S;  Reynolds  v.  Root,  62  Barb.  230:  Croleag  r.  StAik.7  Um. 
311 :  64  Barb.  112 :  Forman  v.  Smith.  7  Lana.443:  Horn  r.  Pullman.  725. 
Y.  289;  Wadew.  Hoi  brook,  2  Redf.  378;  Von  OnysUng  r.  Van  Kuien.  35 
N.  Y.70;  Diimonil  v.  KitT.  7  Leats.  465;  Bolvagenv.  Rolwaffea,3  Hao. 
121 ;  .n  T.  A  C.  402;  63  N.  Y.  fi(M ;  Nexsen  v.  Nexsen,  3  Abb.  3fiO ;  2KeTe». 
229 ;  Thompson  v.  ThompDon,  21  Barb.  IW ;  Clapp  r.  FiiDerton,  34  N.  T. 
190 ;  iSeamans'  Friend  Soc  v.  Hopper,  33  id.  619 :  43  Barb.  685 :  Lathrop  «. 
Borden,  5  Hnn,  560;  Lathrop  v.  Am.  Board  of  Tor.  Misa..  67  Barb.  SSf^i 
O'Nell  V.  Murray.  4  Bradf.  311 ;  Allen  v.  Public  Administrator.  1  id.  Xr»; 
Gombanlt  p.  Pub.  Administrator.  4  id.  228;  Scarlea  v.  Harvy,6  Han, 
658;  Matter  of  Taylor,  1  Edm.  375,cir.  ct.;  Brown  r.  Torrey,  24  Barb. 
S8S:  Fowler  r.  Ramttdell,  4  Alb.  L.  J.  94;  SUnton  v.  Wetherwax,  16 
Barb.  2fl9;  Down  r.  McGuurkev,  9  Week.  Wr.  5;  Gardner*.  Gardner.  SS 
Wend.  52ft:  Juike  r.  Adam,  1  Redf.  4.54;  Peck  r.  Cary.  27  N.  Y.  9:  s.  c. 
38  Barb.  77 ;  Lewis  v.  Jones,  60  i<i.  645 ;  Burtre's  WlU.  2  Redf.  239 ;  Brkk 
V.  Brick,  66  N.  Y.  144;  Wait  r.  Breeze.  If)  Hun,  403;  Chlldrea's  Aid  Soc. 
V.  LovcridRe.70  N.  Y.  3S7;  Booth  v.  Kitchen.  3  Redf.  52:  Newhcnise  r. 
Godwin,  17  Barb.  236;  Haxzard  v.  Heflord.2  Hun,  445;  Glarko  ts.  Davit. 
1  Redf.  249 ;  Blanchard  r.  Nestle,  3  Den.  37;  Cadncy  v.  Cndney^  X.  Y. 
148;  Baker's  Will,  2  Re.lf.  179;  Calhonn  r.  Jonea.  Id.  34;  Faiean  «. 
DuKan.id.  341 :  McLauffhIin  v.  DevitU63K.  Y.  213;  Marvin  v.  Marvliu 
S  Abb.  192;  Tyler  v.  Gardiner,  35  N.  Y.  559.  »2j  Lee  ».  IMU,  11  Abb. 
214;  WIghCroanv.  Msaon,  8  Week.  Dig.  459;  Hook  r.  Pratt.  8  Han. 
102;  Gamble  «.  Gamble,  89  Barb.  373 ;  Matter  of  Will  of  Dies.  50  X.  Y.  tH 

§  2624.  Validity  and  oonatrootioii  of  trngtammaUxy 

proTiiiions.-~Bat  if  a  party  expressly  puts  in  issue, 

before  the  surrogate,  the  validity,  construction,  or  effect 

of  any  disposition  of  personal  property,  contained  in  the 

will  of  a  resident  of  the  State,  executed  within  the 

State,  the  surrogate  must  determine  the  question  upon 

rendering  a  decree ;  unless  tlie  decree  refuses  to  admit 

the  will  to  probate,  by  reason  of  a  fiiilure  to  prove  any 

of  the  matters  specified  in  the  last  section. 

L.  1870,  ch.  a'i9, 1 11 :  sec  J2fl9l.  post.  Chamberlain  ».  Chamberlain.  4J 
N.  Y.  421 :  Harris  r.  Am,  Bible  Soc,  2  Abb.  316 ;  4  Abb.  N.  S.  421 ;  46  Barb. 
470:  I*  l«fi0,  ch.  SfiO.  Bevan  r.  Cooper.  72  N.  Y.  317:  Phrfc«  r.  PfcrkKf 
Paige,  107:  Dubois  v.  Ray,  33  N.  Y.  162;  Bate«t).  Hlllman,43Barb.6l5: 
Mann  r.  Mann,  14  .Johns.  1 ;  Howland  ».  Union  Theo.  Sem.,  3  Sandf. 
82;  Christie  r.  Phyfe,  19  N.  Y.  844  ;  Clark  v.  Lvnch,  16  Barb.  •*:  Sherry 
V.  Lozler.  1  Bradf.  437:  Wostoottv.  Cady.  5  Johns.  Ch.  S34:  Torpeaniag 
V.  Skinner.  30  Barb.  373:  Despard  r.  Churchill.  53  K.  Y.  192;  Water*  r, 
Cnllen.  2  Bradf.  354:  Matter  of  Forman.  54  Bart).  274:  McLamtilln's 
£8tate,  1  Tuck.  79;  Matter  of  Gilnian,  38  Barb.  364;  HilUs  r.  Hiliis,  1ft 
Hun.  76;  Matter  of  Jennings,  10  N.  Y.  Leg.  Obs.  253;  Van  Wert  e. 
Benedict,  1  Bradf.  114 ;  Danger  «.  Jeremiah,  3  Redf.  130. 

g  2626.  SuiTOgate's  decision  on  px^bateu  —  Wliere 
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the  Burrogate  decides  against  the  sufficiency  of  the 

proof,  or  against  the  validity  of  a  will,  or  upon   the 

eonstrnction,  Talidity,  or  leffal  effect  of  any  provision 

thereof,  he  must  make  a  decree  accordingly ;  and»  if 

required  by  either  party,  he  must  enter  in  the  minutes 

the  grounds  of  liis  decision. 

L.  1837,  cb.  4G0,  {  21  (4  Edm.  491),  ainetided.  Matter  of  Gllman,  SS 
Barb.  364. 

§  2626.  Probate}  how  fw  conolusi^e  as  to  person- 
al^.— A  decree,  admitting  to  probate  a  will  of  per- 
sonal property,  made  as  prescribed  in  this  article,  is 
conclusive,  aa  an  adjudication,  upon  all  the  questions 
determined  by  the  surrogate  pursuant  to  this  article, 
nntil  it  is  reversed  upon  appeal,  or  revoked  by  the  sur* 
rogate  ;  except  that  a  determination,  made  under  sec* 
tiott  2624  of  this  act,  is  conclusive  only  upon  a  party 
who  was  duly  cited,  or  a  person  claiming  from,  through, 
or  under  him. 

2  R.  8.  61,  {29  (2  Edm.  61).  Hunt  v.  Johnflon,  19  N.  T.  279;  Jackson 
V.  Wal8b«  14  Johns.  407 ;  soe  }}  2647-26M:  Bosardus  v.  Clarke,  4  Paige, 
62S;  Vaoderpoel  r.  Van  Yalkenburgh,  6  N.  Y.  190 ;  Cotton  v.  Ross,  2 
Paige,  306;  Clark  v.  Ftsher,  id.  171 ;  Pritchard  v.  Hicks,  id.  270;  Heyer  v. 
Burger,  Homn.  1 ;  Campbell  v.  Logan,  2Bradr.  90;  Morrell  v.  Dickey,  1 
Johns.  Cb.  IflS;  Bally  r.  Hilton,  14  Hnn,  3. 

§  2627.  Id.  $  as  to  realty. — A  decree,  admitting  to 
probate  a  will  of  real  property,  made  as  prescribed  in 
this  article,  establishes,  presumptively  only,  all  the 
matters  determined  by  the  surrogate,  pursuant  to  this 
article,  as  against  a  party  who  was  duly  cited,  or  a  per- 
son claiming  from,  through,  or  under  him  ;  or  upon  the 
trial  of  an  action,  or  the  hearing  of  a  special  proceed- 
ing, in  which  a  controversy  arises  concerning  the  will, 
where  it  is  proved  that  the  real  property  in  question 
has  been  uninterruptedly  held,  under  the  will,  for  at 
least  twenty  years  before  the  action  was  commenced,  or 
the  special  proceeding  instituted.  Where  the  decree  is 
produced  in  evidence,  in  favor  of  or  against  a  person, 
or  in  a  case,  specified  in  this  section,  the  testimony  taken 
in  the  special  proceeding,  wherein  it  was  made,  may  be 
read  in  evidence,  with  the  same  force  and  effect,  as  if 
it  was  taken  upon  the  trial  of  the  action,  or  the  hearing 
of  the  special  proceeding,  wherein  the  decree  is  so  pro- 
duced. 

2  R.  8. 99, 1 18  (2  Edm.  60).  Carroll  ».  Carroll,  60  N.  Y.  121 ;  Bloomer 
V.  Bloomer,  2  Brad.  339;  Matter  of  Will  of  Kellum,  fiO  N.  Y.  296 1 
Smith's  EsUte,  1  Tuck.  108.  /^ ^^^1 
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§2628.  When  purohaBer  from  heir  protected  not- 
withstanding a  demise.  —  The  title  of  a  parchaser  in 
ffood  faith  and  for  a  valuable  consideration,  from  the 
heir  of  a  person  who  died  seized  of  real  propertj,  shall 
not  be  affected  hj  a  devise  of  the  property  made  by  the 
latter,  unless  within  four  years  after  the  testator's 
death,  the  will  devising  the  same  is  either  admitted  to 
probate  and  recorded  as  a  will  of  real  property  in  the 
office  of  the  surrogate  having  jurisdiction,  or  established 
by  the  final  judgment  of  a  court  of  competent  jurisdic- 
tion of  the  State,  in  an  action  brought  for  that  parpoee. 
But  if,  at  the  time  of  the  testator's  death,  the  devisee 
is  either  within  the  age  of  twenty -one  years,  or  insane, 
or  imprisoned  on  a  criminal  charge,  or  in  execution 
upon  conviction  of  a  criminal  offence,  for  a  term  less 
than  for  life ;  or  without  the  State ;  or,  if  the  will  was 
concealed  by  one  or  more  of  the  heirs  of  the  testator, 
the  limitation  created  by  this  section  does  not  beg^ 
until  after  the  expiration  of  one  year  from  the  removal 
of  such  a  disability,  or  the  delivery  of  the  will  to  the 
devisee  or  his  representative,  or  to  the  proper  surro- 
gate. 

1  B.  S.  748, 1 3  (1  Edm.  «09). 

g  2629.  Will  certified,  or  record  thereof^  may  be 
read  in  evidence. — The  surrogate  must  cause  to  be  in- 
dorsed  upon,  or  annexed  to,  the  original  will  admitted 
to  probate,  or  the  exemplified  copy,  or  statement  of  the 
tenor  of  a  will,  which  was  admitted  without  production 
of  an  original  written  will,  a  certificate,  under  his  hand» 
or  the  hand  of  the  clerk  of  his  court,  and  his  seal  of 
office,  stating  that  it  has,  upon  due  proof,  been  admitted 
to  probate,  as  a  will  valid  to  pass  real  or  personal  prop- 
erty, or  both,  as  the  case  may  be.  The  will,  or  the 
copy  or  statement,  so  authenticated,  the  record  thereof, 
or  an  exemplified  copy  of  the  record,  may  be  read  in 
evidence,  as  proof  of  the  original  will,  or  of  the  con- 
tents  or  tenor  tliereof,  without  further  evidence,  and 
with  the  effect  specified  in  the  last  two  sections. 

2  R.  S.  ftS.  S 15  (2  Edm.  S9) ;  S  B.  8.  80, 1 98  (2  Edm.  82).  JacluoB  «. 
Walsh,  14  Jolins.  407. 

§  2630.  Recording  wiUs  proved  elsewhere  within 
the  State.  —  A  transcript  of  a  will  of  real  property, 
proved  and  recorded  in  any  court  of  the  State,  of  oom- 
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^tent  jarisdiction,  and  of  all  the  notices,  process,  and 
proofs  relating?  to  the  same,  must,  when  daly  exempli- 
fied, be  recorded,  upon  the  request  of  any  person  inter- 
ested therein,  in  the  surrogate's  court  of  anj  county, 
in  which  real  property  of  the  testator  is  situated. 

L.  1837,  Ch.  460,  i  68  (4  Edm.  499). 

§  2631.  Records  of  certain  wills  heretofore  proved) 
how  far  evidence. — The  exemplification  of  the  record 
of  a  will,  proved  before  the  judge  of  the  former  court 
of  probates,  and  recorded  in  his  office  before  the  first 
day  of  January,  in  the  year  1785,  certified  under  the 
seal  of  the  officer  having  custody  of  the  record,  must 
be  admitted  in  evidence  in  any  case,  after  it  has  been 
made  to  appear  that  diligent  and  fruitless  search  has 
been  made  for  the  original  will. 

2  B.  S.  99, 1 20  (2  Edm.  €0). 

§2632.  The  same. —  The  exemplification  of  the 
record  of  a  will,  which  was,  before  the  first  day  of  Jan- 
uary in  the  year  1880,  admitted  to  probate,  and  recorded 
in  the  office  of  a  surrogate  of  the  State,  or  proved 
before  the  surrogate  or  judge  of  probate,  or  other 
officer,  exercising  the  like  jurisdiction,  of  another  State, 
must,  when  certified  by  the  officer  having  by  law,  when 
the  certificate  was  made,  custody  of  the  record,  be  ad- 
mitted in  evidence,  as  if  the  original  will  was  produced 
and  proved.  Where  the  exemplification  is  certified  by 
a  surrogate  of  the  State,  it  must  be  so  admitted  without 
the  proofs  and  examinations  taken  upon  the  probate 
thereof ;  and  the  recording  of  the  will  is  evidence  that 
it  was  duly  admitted  to  probate. 

L.  18»7,  ch.  173,  amended ;  L.  im.  ch.  961, 1 1  (9  Edm.  86). 

g  2633.  Id. ;  as  to  wills  of  real  property. — A  will  of 
real  property,  which  has  been,  at  any  time,  either  before 
or  after  this  chapter  takes  effect,  duly  proved  in  the  su- 
preme court,  or  the  court  of  chancery,  or  before  a  sur- 
rogate of  the  State  with  the  certificate  of  proof  thereof 
annexed  thereto,  or  indorsed  thereon,  may  be  recorded 
in  the  office  of  the  clerk  or  the  register,  as  the  case  re- 
q aires,  of  any  county  in  the  State,  in  the  same  manner 
as  a  deed  of  real  property.  Where  the  will  relates  to 
real  property,  the  executor,  or  administrator,  with  the 
will  annexed,  mast  cause  the  same  to  be  so  recorded,  in 
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each  county  where  real  property  of  the  testator  ia  sitii* 
ated,  within  twenty  days  after  letters  are  issued  to  him. 
An  exemplification  of  the  record  of  such  a  will,  from 
any  office  where  the  same  has  been  so  recorded,  ^ther 
before  or  after  this  chapter  takes  effect,  may  be  in  like 
manner  recorded  in  the  office  of  the  clerk  or  register  of 
any  county.  Such  a  record  or  exemplification,  or  an 
exemplification  of  the  record  thereof,  muat  be  received 
in  evidence,  as  if  the  original  will  was  produced  and 
proved. 

L.  l&M.  ch.  laz,  i  1  (4  Edm.  iS8) ;  L.  IMO,  cb.  748,  S I  <7  Bdm.  472). 

§  2634.  Index  and  fees.  — Upon  recording  a  will  or 
exemplification,  as  prescribed  in  tho  last  section,  the 
clerk  or  register  mast  index  it  in  the  same  books,  and 
substantially  in  the  same  manner,  as  if  it  was  a  deed 
recorded  in  his  office,  and  he  is  entitled  to  receive  tho 
same  fees  therefor,  as  for  recording  a  deed.  An  execu- 
tor, or  administrator,  with  the  will  annexed,  who  causes 
such  a  record  to  be  made,  must  be  allowed,  in  his  ac- 
count, the  fees  paid  by  him  therefor. 

L.  1S46,  ch.  182,  H  3  and  4  (4  Edm.  439). 

§  2636.  Wills  to  be  returned  after  probate.  —  Ex- 
cept where  special  provision  is  otherwise  made  by  law, 
a  written  will,  after  it  has  been  proved  and  recorded, 
must  be  retained  by  the  surrogate,  until  the  expiration 
of  one  year  after  it  has  been  recorded,  and,  if  a  petition 
for  the  revocation  of  probate  thereof  is  then  filed,  until 
a  decree  is  made  thereupon.  It  must  then  be  returned, 
upon  demand,  to  the  person  who  delivered  it,  unless  he 
is  dead,  or  a  lunatic,  or  has  removed  from  the  State  ;  in 
which  case,  it  may,  in  the  discretion  of  the  surrogate,  be 
delivered  to  any  person  named  therein  as  devisee,  or  to 
an  heir  or  assignee  of  a  devisee  ;  or,  if  it  relates  only 
to  personal  property,  to  the  executor,  or  administrator, 
with  the  will  annexed,  or  to  a  legatee. 

2  B.  S.  66,  |M  (2  Edm.  66). 

1^  2636.  When  letters  testamentary  may  be  lamed. 

probata 


—  Where  a  will,  which  is  admitted  to  probate, 
one  or  more  persons  to  be  executor  or  executors  thereof, 
upon  a  contingency,  the  surrogate  must  inquire  into  the 
facts,  and,  if  the  contingency  has  happened,  that  faet 
must  be  recited  in  the  decree.     Immediately  after  a  wtH 
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has  been  admitted  to  probate,  the  person  or  persons 
named  therein  as  execators,  who  are  competent  by  law 
to  serve,  and  who  appear  and  quality,  are  entitled  to 
letters  testamentary  thereupon  ;  unless,  before  the  let- 
ters are  rranted,  a  creditor  of  the  decedent,  or  a  person 
interested  in  the  estate,  files  an  affidavit,  specifying  his 
demand,  or  how  he  is  interested,  and  either  setting  forth 
spedfically  one  or  more  lenil  objections  to  granting  the 
letters  to  one  or  more  of  the  executors,  or  stating  that 
be  is  advised  and  believes  that  there  are  such  objec- 
tions, and  that  he  intends  to  file  a  specific  statement  of 
the  same.     Where  such  an   afiidavit  is  filed,  the  surro- 

£te  must  stay  the  granting  of  letters,  at  least  thirty 
ys,  or  until  the  matter  is  sooner  disposed  of.  A  speci- 
fication or  statement  of  an  objection,  made  as  pre- 
scribed in  this  section,  must  be  verified  by  the  oath  of 
the  objector,  or  his  attorney,  to  the  efiect  that  he  be- 
lieves it  to  be  true. 

2  R.  8.  69,  }  1  (3  Edm.  H)  ;  L.  1837,  ch.  460,  8  22  (4  Edm.  491).  Ferriss* 
llBUle,lTuck.15;  Cottrell  t.  Brock,!  Brart.  148;  Burwell  •.  Shaw.  2 
Id.  mi  Merchant*s  IkUie,  1  Tuck.  17 :  1  Redf.  462:  Shook  v.  Shook, 
19  Barb.  653:  Colegrove  v.  Horton,  11  Paige,  261 :  McQreKor  v.  Buell,  24 
N.  Y.166;  Ex  parte  McDonnell,  2Bradf.  32;  Ex  parte  McCormick,  id. 
M9:  Uartoett  v.  WaadelU  60  M.  Y.  346 1  8.  c. ,  In  re  Alexander,  16  Abb. 

§  2637.  Surrogate  to  ixiquixie  into  ol^eotions.  —The 
surrogate  must  inquire  into  an  objection,  filed  as  pre- 
scribe in  the  last  section  ;  and,  for  that  purpose,  he  may 
receive  proof,  by  affidavit,  or  otherwise,  in  his  discre- 
tion. If  it  appears  that  there  is  a  legal  and  sufficient 
objection  to  any  person,  named  as  executor  in  the  will, 
letters  shall  not  be  issued  to  him,  except  as  prescribed 
in  the  next  section. 

2R.  B.  R}6(2£dm.71). 

g  2638.  Bond}  when  required.  —  In  either  of  the 
following  cases,  a  person  named  as  executor  in  a  will, 
may  entitle  himself  to  letters  testamentary  thereupon, 
by  giving  a  bond  as  prescribed  by  law,  although  an  ob- 
jection against  him  has  been  established  to  the  satisfac- 
tion of  the  surrogate  ; 

I.  Where  the  objection  is,  that  his  circumstances  are 
saeh,  that  they  do  not  afford  adequate  security  to  the 
ereditors,  or  persons  interested  in  the  estate,  for  the  due 
administration  of  the  estate. 

8.  Where  tbe   objection  to  that  he  ij^^ig^^rewdent 
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of  the  State  ;  and  he  is  a  dtisen  of  the  Unitad 
States. 

But  a  person  against  whom  there  is  no  objection,  ex- 
cept tbat  of  non-residence,  is  entitled  to  letters  testa- 
mentary, without  giving  a  iiond,  if  he  has  an  office 
witliin  the  State,  for  the  regular  transaction  of  basiness 
in  i>eraoa ;  and  the  will  contains  an  express  proTis- 
ion,  to  the  effect  that  he  may  act  without  giving-  seen- 
rity. 

2  R.  S.  70, 1 6  (2  Hdm.  71),  ^7,  amended;  L.  vrrx  ch.  6S7  (9  Edm.  699). 
Wood  V.  Wood,  4  Paige.  299 :  Shields  v.  SliiddH,  6U  Barb.  96;  Holmes  r. 
Cock,  2  Bnrb.  Ch.  426 :  Mandeville  r.  Mandeville,  R  Palj?c,  475 ;  Shelton'a 
Estate,  I  Tack.  73;  McGregor  e.  McGregor,  3  Abb.  92;  I  Keyes,  1.13;  3 
Uow.  4.V>;  S26.^\post;  People  r.  Strutter,  16  Uun,  231 ;  Hood  v.  Hood, 
19  id.  300. 

g  2639.  Renunciation ;  retraction  thereof.  —  A  per- 
son, named  as  executor  in  a  will,  may  renounce  the 
appoiutment  by  an  instrument  in  writing,  signed  by 
him,  and  acknowledged  or  proved,  and  certified,  in  like 
manner  as  a  deed  to  be  recorded  in  the  county,  or  at- 
tested by  one  or  more  witnesses,  and  proved  to  the  sat- 
isfaction of  the  surrogate.  Such  a  renunciation  may  be 
retracted  by  a  like  instrument,  at  any  time  before  let- 
ters  testamentary,  or  letters  of  administration  with  the 
will  annexed,  have  been  issued  to  any  other  person  in 
his  place  ;  or,  after  they  have  been  so  issued,  if  they 
have  been  revoked,  or  the  person  to  whom  they  were 
issued  has  died,  or  become  a  lunatic,  and  there  is  no 
other  acting  executor  or  administrator.  Where  a  re- 
traction is  so  made,  letters  testamentary  may,  in  the 
discretion  of  the  surrogate,  be  issued  to  the  person  mak- 
ing it.  An  instrument  specified  in  this  section  most  be 
filed  and  recorded  in  the  surrogate's  ofiice. 

2  n.  S.  70.  J  8  (2  E<lm.  72).  Staunton  r.  Parker,  19  Han,  »;  Ooddln* 
V.  N<WTimii.  (»3  N.  Y.  639  ;  8.  C,  3  T.  A  C.  364  ;  Dunning  r.  Ocean  National 
Bank. «  Lnns.  29rt ;  64  N.  Y.  497;  Matter  of  Stevenson.  3  Paige,  4301 
Mat  tor  of  Van  Schoonhoven,  5  id.  5J9 ;  Judaon  r.  Gibbona,  5  wcnd. 
224;  Dempsoy's  Estate,  1  Tack.  51;  Robertson  v.  McGloch,  11  Paige, 
640.  0 

§  2640.  Selection  of  an  ezeontor  under  a  power.  -* 

Where  the  will  contains  a  valid  power,  authorizing  the 
selection,  as  executor  thereof,  of  a  person  not  named 
therein,  the  selection  must  be  made,  by  the  person  ap- 
pointed for  that  purpose,  within  thirty  days  after  mak- 
ing the  decree  admitting  the  will  to  probate;  indefaalt 
whereof,  the  power  of  selection  is  deemed  to  have  been 
enounced.    Snch  selection  must  be  made  by  an  instni- 
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ment  in  writing,  designating  the  person  selected,  signed 
by  the  proper  person,  and  acknowledged  or  proved,  and 
certified,  iu  like  manner  as  a  deed  to  be  recorded  in  the 
county,  or  proved  to  the  satisfaction  of  the  surrogate, 
and  filed  in  the  surrogate's  ofi^ce.  Where  the  will 
authorizes  the  person,  so  to  be  selected,  to  act  with  the 
executor  or  executors  named  therein,  the  issuing  of  let- 
ters must  be  delayed  until  the  expiration  of  the  period, 
fixed  in  this  section  for  the  exercise  of  the  power  of 
selection,  and,  if  the  selection  is  so  made,  for  five  days 
thereafter. 

New.  Hartnett  v.  Wandell,  60  N.  Y.  SM;  8.  o..  In  re  Alexander,  16 
Abb.  N.  S.  9;  foster  v.  DelaUeld,  2  Redf.  392.  i 

%  2641.  Ol^eotion  to  such  a  person }  how  taken, 
etc.  —  Within  five  days  after  a  selection  is  made,  as  pre- 
scribed in  the  last  section,  any  person  may  file  au  affi- 
davit, verified  as  prescribed  in  section  2636  of  this  act, 
showing  that  he  is  a  creditor  of  the  decedent,  or  a  per- 
son interested  in  the  estate,  and  setting  forth  specifically 
one  or  more  legal  objections  to  granting  letters  to  the 
person  selected.  The  proceedings  to  be  taken  there- 
upon are  the  same,  as  prescribed  in  sections  2637  and 
2638  of  this  act.  If  letters  are  not  issued  to  the  person 
so  8elec1;ed,  the  power  of  selection  is  deemed  to  be  ex- 
hausted 
New. 

§  2642.  Bxecator  failing  to  qualify  or  renounce ;  how 
esduded. — If  a  person,  named  as  executor  in  a  will,  does 
not  qualify  or  renonnce,  within  thirty  days  after  pro- 
bate thereof ;  or  if  a  person,  chosen  by  virtue  of  a 
power  in  the  will,  does  not  qualify  or  renounce  within 
thirty  days  after  the  filing  of  the  instrument  designat- 
ing him  ;  or,  in  either  case,  if  objections  are  filed,  and 
the  executor  does  not  qualify  or  renounce,  within  five 
days  after  they  are  determined,  iu  his  favor,  or,  in  a 
case  specified  in  section  2638  of  this  act,  within  five 
days  after  an  objection  has  been  established  ;  the  surro- 
gate must,  upon  the  application  of  any  other  executor, 
or  any  creditor  or  person  interested  in  the  estate,  make 
an  order  reqniring  him  to  qualify  within  a  time  therein 
specified  ;  and  directing  that,  in  default  of  so  doing,  he 
be  deemed  to  have  renounced  his  appointment.  Where 
it  appears-,  by  affidavit  or  other  written  proof,  to  the 
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satisfaction  of  the  Bnrrogate,  that  auch  an  order  cannot, 
with  due  diligence,  he  served  personally  within  the 
State,  upon  the  person  therein  named,  the  sarrogate 
may  prescribe  the  manner  in  which  it  must  be  aenred, 
which  may  be  by  publication.  If  the  person,  so  ap- 
pointed executor,  does  not  qualify  within  the  time 
fixed,  or  within  such  further  time  as  the  surrogate  al- 
lows for  that  purpose,  an  order  must  be  made  and  re- 
corded, reciting  the  facts,  and  declaring  that  he  has 
renounced  his  appointment  as  executor.  Such  an  order 
may  be  revoked  by  the  surrogate  in  his  discretion,  and 
letters  testamentary  may  be  issued  to  the  person  so  fail- 
ing to  renounce  or  qualify,  upon  his  application,  in  a 
case  where  he  might  have  retracted  an  express  renuncia- 
tion, as  prescribed  in  section  2639  of  this  act. 
2  R.  S.  70. 71,  tt  9,  IQ,  11, 12  (2  Bdm.  72). 

^  2643.  Iietters  of  administration  with  will  an- 
nexed.—  If  no  person  is  named  as  executor  in  the  will, 
or  selected  by  virtue  of  a  power  contained  therein ;  or 
if,  at  any  time,  by  reason  of  death,  incompetency  ad- 
judged by  the  surrogate,  renunciation,  in  either  of  the 
methods  prescribed  in  Bections  2&^  and  2642  of  this 
act,  or  revocation  of  letters,  there  is  no  executor,  or  ad- 
ministrrator  with  the  will  annexed,  qualified  to  art; 
the  surrogate  must,  upon  the  application  of  a  creditor 
of  the  decedent,  or  a  person  interested  in  the  estate, 
and  upon  such  notice  to  the  other  creditors  and  persoss 
interested  in  the  estate,  as  the  surrogate  deems  proper, 
issue  letters  of  administration  with  tho  will  annexed, 
as  follows  : 

1.  To  one  or  more  of  the  residuary  legatees,  who  are 
qualified  to  act  as  administrators. 

2.  If  there  is  no  such  residuary  legatee,  or  none  who 
will  accept,  then  to  one  or  more  of  the  principal  or 
specific  legatees,  so  qualified. 

8.  If  there  is  no  such  legatee,  or  none  who  will  ac* 
cept,  then  to  the  husband,  or  wife,  or  to  one  or  more  of 
the  next  of  kin.  or  to  one  or  more  of  the  heirs  or  de- 
visees, so  qualified. 

4.  If  there  is  no  qualified  person,  entitled  under  the 
foregoing  subdivisions,  who  will  accept,  then  to  one  or 
more  of  the  creditors,  who  are  so  qualified. 

5.  If  there  is  no  qualified  creditor  who  will  accept. 
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then  to  any  proper  person   designated  hj  the  surro- 
gate. 

2 R.  S.  71.  2 14  (2  Edm.  72).  Van  Glesen  v.  Brfdgford,  18  Hun, 73 ;  Mat- 
ter of  Taylor,  3  Redf .  299:  Bowers  v.  Emerson,  14  Barb.  «92 ;  Conklfn  v. 
Sgerton,  21  Wend.  430;  Donilnick  v.  Michael.  4  Sandf.  374 ;  Matter  of  An- 
derson. 3  N.  Y.  Leg.  Obs.  3r)2 ;  Clapp  r.  Meserole,  1  Abb.  362 ;  1  Keyes,  281 ; 
Ex  parte  Blank,  2  Bedf.  443 ;  Bradley  v.  Bradley,  3  Id.  512 ;  Kirchels  v. 
Bchelg.  3  Id.  277 ;  Pumpelly  v.  Tinkham,  23  Barb.  321 ;  Balu  v.  Matteaon. 
64  N.  Y.  663;  Smith  v,  iMmonds.  10  N.  Y.  Leg.  Obs.  185:  Dunning  ». 
Ocean  Bank,  8  Lans.  298;  61  N.  Y.  497:  Matter  of  Wartl,  8  N.Y.  LegjDbs. 
Ill ;  1  Bedt  254 ;  Spinning's  EsUte.  1  Tuck.  78. 

§  2644.  Id. ;  renunciation  or  exclusion  ol  persons 
having  prior  right. — But  where  a  person  applies  for 
letters  of  administration  with  the  will  annexed,  as  pre- 
scribed in  the  last  section,  and  another  person  has  a 
right  to  the  administration  prior  to  that  of  the  peti* 
tinner,  the  application  mast  be  made  by  petition,  unless 
a  written  renunciation  of  every  person  having  such  a 
prior  right,  is  filed  with  the  surrogate,  and  the  execu- 
tion thereof  is  proved  to  his  satisfaction.  The  petition 
must  pray  that  all  the  persons  having  a  prior  right,  who 
have  not  renounced,  bo  cited  to  show  cause,  why  admin- 
istration should  not  be  granted  to  the  petitioner.  The 
proceedings  thereupon  are  the  same,  as  upon  an  appli- 
cation for  administration  upon  the  estate  of  an  intes- 
tate. 

2  R.  S.  76, 1 35  (2  Bdm.  77).    Matter  of  Texidor,  2  Brad.  104. 

g  2646.  Szecntor  or  administrator  to  qualify. —  An 
executor,  from  whom  a  bond  is  required,  as  prescribed 
in  this  article^or  an  administrator  with  the  will  annexed, 
must,  before  letters  are  issued  to  him,  qualify  as  pre- 
scribed by  law,  with  respect  to  an  administrator  upon 
the  estate  of  an  intestate ;  and  the  provisions  of  article 
fourth  of  this  title,  with  respect  to  the  bond  to  be  criven 
by  the  administrator  of  an  Intestate,  apply  to  a  bond 
given  pursuant  to  this  section ;  except  that,  in  fixing 
th«  penalty  thereof,  the  surrogate  must  take  into  con- 
sideration the  value  of  the  real  property,  or  of  the  pro- 
eeeds  thereof,  which  may  come  to  the  hands  of  the 
executor  or  administrator,  by  virtue  of  any  provision 
contained  in  the  will. 

Id. , 1 42.  Holmes  r.  Cock,  3  Barb.  Ch.  42fi ;  Ex  parte  BrOwn,  2  Bradf. 
S2;  BoiUag«r  v.  Ford. 21  Barb.  311. 

t2646.  Effect  of  certain  provisions  limited.—  This 
de  does  not  vary  the  effect  of  a  decree  for  probate. 

Digitized  by  VjOOQIC 


§§  2647-2649.  SURROGATES'  COURTS.  448 

made  before  this  chapter  takes  effect,  as  declared  in  the 
Btatates  then  in  force. 
New. 

ARTICLE  SECOND. 

REVOCATION  OP  PROBATE. 

Skc.  2G47.  Persons  Interested  may  apply  to  revoke  probate. 
2M8.  When  application  must  be  made. 
2649.  Citation  thereupon. 
aWiO,  Executor,  etc.,  to  suspend  proceedings. 
26M.  Hearing. 
2ii52.  Decree. 
2653.  Notice  of  decree  of  revocation. 

§  2647.  Persons  interested  may  apply  to  revoke 

probate. —  A  person  interested  in  the  estate  of  the  de* 
cedent  may,  within  tlie  time  specified  in  the  next  sec- 
tion, present  to  the  surrogate's  court,  in  which  a  will 
of  personal  property  was  proved,  a  written  petition,  duly 
verified,  containing  allegations  against  the  validity  of 
the  will,  or  the  competency  of  the  proof  thereof;  and 
praying  that  tho  probate  thereof  may  be  revoked,  and 
that  the  persona,  enumerated  in  the  next  section  but 
one,  may  be  cited  to  show  cause  why  it  should  not  be 
revoked.  Upon  the  presentation  of  such  a  petition,  the 
surrogate  must  issue  a  citation  accordingly. 

2  R.  S.  61,  K  •»,31,  32  (2  Bdm.  61).  Matter  of  the  Will  of  Kellum,  SO  H. 
Y.  298 ;  reversing,  6  Lana.  1 ;  Vreedenburgh  v.  Calf.  9  Paige.  128 ;  Chap- 
man r.  Pish,  6  llTu,  ftM :  Proctor  f.  Wanmaker,  1  Barb.  Ch.  302;  yew- 
house  V.  Qale.  1  Redf.  217 ;  Posdick  v.  Deladeld,  2  id.  392. 

§  2648.  When  application  mnst  be  made. —  A  peti- 
tion must  be  presented,  as  prescribed  in  the  last  sec- 
tion, within  one  year  after  the  recording  of  the  decree 
admitting  the  will  to  probate ;  except  that  when  the 
person  entitled  to  present  it  is  then  under  a  disability, 
specified  in  section  898  of  this  act,  the  time  of  such  a 
disability  is  not  a  part  of  the  year  limited  in  this  sec- 
tion. But  this  section  does  not  affect  an  application 
made  pursuant  to  subdivision  sixth  of  section  2481  of 
this  act. 

New.    Fosctick  v.  Delaflcld.  2  Redf.  902. 

g  2649.  Citation  thereupon.— A  petition,  presented 
as  prescribed  in  the  last  two  sections,  must  pray  that 
the  citation  may  be  directed  to  the  executor,  or  admin- 
istrator with  the  will  annexed ;  to  all  the  devisees  and 
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leffateeB  named  in  the  will ;  and  to  all  other  persons 
who  were  parties  to  the  special  proceeding  in  which 
probate  was  gpranted.  If  a  legatee  is  dead,  his  execator 
or  administrator  must  be  cited,  if  one  has  been  ap- 
pointed ;  if  not,  such  persons  must  be  cited  as  repre- 
senting him,  as  the  surrogate  designates  for  that 
purpose. 

2R.  S.  61,  2  32(2  Edm.  61). 

g  2650.  Executor,  etc.,  to  snspend  proceedings. — 
After  service  upon  him  of  a  citation,  issued  as  prescribed 
in  the  last  three  sections,  the  executor,  or  administrator 
with  the  will  annexed,  must  suspend,  until  a  decree  is 
made  upon  the  petition,  all  proceedings  relating  to  the 
estate ;  except  for  the  recovery  or  preservation  of 
property,  the  collection  and  payment  of  debts,  and  such 
other  acts  as  he  is  expressly  allowed  to  perform,  by 
an  order  of  the  surrogate,  made  upon  notice  to  the  peti- 
tioner. 
Id. ,  i  33.    La  Baa  V.  TaDderbilt,  3  Redf.  3S4. 

§  2651.  Hearing. —  Upon  the  return  of  the  citation, 
the  surrogate  must  proceed  to  hear  the  allegations  and 
proofs  of  the  parties.  The  testimony,  taken  upon  the 
application  for  probate,  of  a  witness  who  is  dead,  or 
without  the  State,  or  who,  since  his  testimony  was 
taken,  has  become  a  lunatic,  or  otherwise  incompetent, 
must  be  received  in  evidence. 

Id.,  jH  34  and  36,  amended  and  consolidated.  Matter  of  Paige,  62  Barb. 
476;  Collter  v.  Idley's  Kx^r^i,  1  UraUf.  M;  Holland  v.  Ferris,  2  id.  334; 
Bulkier  V.  Redmond,  Id.  281. 

§  2662.  Decree. — If  the  surrogate  decides  that  the 
will  is  not  sufficiently  proved  to  be  the  last  will  of  the 
testator,  or  is,  for  any  reason,  invalid,  he  must  make  a 
decree  revoking  the  probate  thereof  ;  otherwise,  he 
must  make  a  decree  confirming  the  probate. 

Id..  I  3ft.  amended.  Fay's  WIU.l  Tuck.  40S;  Daviii'  Estote.  id.  107; 
Merchant's  BBtate,lTnck.  17;  1  Redf.  462. 

§  2663.  Hotibe  of  decree  of  revocation.  —  Where 
the  decree  revokes  the  probate  of  a  will,  as  prescribed 
in  this  article,  the  surrogate  must  cause  notice  of  the 
relocation  to  be  immediately  published,  for  three  sue* 
cessive  weeks,  in  a  newspaper  published  in  his  county. 
Id.,  iS7,  amended. 
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ARTICLE  THIRD, 

PROBATE  OP  HEIRSHIP. 

Sm.  2ft54.  Heir,  etc.,  nuiy  apply  to  establish  helntaip. 
265&.  Citation ;  appearance  of  persons  inieresUsd. 
2fi5A.  What  facts  to  be  ascertalnetl ;  decree  thereupon. 
•2657.  Decree  to  be  reconled:  effect  thereof. 

2658.  Petition  to  vacate  or  moUify  It. 

2659.  Id.;  when  granted. 

I  266^  Heir,  etc.,  may  apply  to  establish  heirililp. 
— where  a  person,  seized  in  fee  of  real  proi>erty  within 
the  State,  dies  intestate,  or  without  having  doTtaed  his 
real  property  to  specific  persons,  his  heirs,  or  any  of 
them,  may  present  to  the  surrogate's  court  which  hu 
acquired  jurisdiction  of  the  estate,  or,  if  no  surrogate's 
court  has  acquired  such  jurisdiction,  then  to  the  surro. 
gate's  court  of  the  county  where  the  real  property,  or 
any  part  thereof  is  situated,  a  written  petition  dulr 
verified ;  descrihing  the  real  property  ;  setting  forth 
tiie  facts  upon  which  the  jurisdiction  of  tlie  court  de- 
pends ;  and  tlie  interest  or  sliare  of  the  petitioner,  and 
of  each  other  heir  of  tlie  decedent,  in  the  real  property ; 
and  praying  for  a  decree  estal^lishing  the  right  of  in- 
heritance thereto,  and  that  all  the  heirs  of  the  decedent 
may  be  cited  to  attend  the  prolxtte  of  that  right.  Upon 
the  presentation  of  such  a  petition  the  sucrogate  moat 
issue  a  citation  accordingly. 

L.  1.H73,  ch.  5SMi  I  aQ<l  2  (9  £dm.  696). 

§  2666.  Citation  J  appearance  of  peiaons  Interested. 

— The  citation  must  set  forth  the  name  of  the  decedent 
and  of  the  petitioner ;  the  interest  or  share  which  the 
petitioner  claims ;  and  a  brief  description  of  the  re&l 
property.  Any  heir  of  the  decedent,  who  has  not  been 
cited,  may  nevertheless  appear  at  the  hearing  ;  and 
thereby  malse  himself  a  party  to  the  special  proceeding. 
But  this  section  does  not  affect  a  right  or  interest  of 
such  a  person,  unless  he  l>ecomes  a  party. 

yew.    See  H  2CIR,  2C17,  ante ;  also,  H  2519  and  2523,  ante. 

§2666.  Whaifiaototobeaaoertained}  d«oree  there- 
upon.—  Upon  tiie  return  of  the  citation,  the  sarrogate 
must  hear  the  allegations  and  proofs  of  the  parties.  If 
it  appears  that  there  is  a  contest,  respecting  the  heir> 
ship  of  a  party,  or  respecting  the  share  to  which  a 
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party  is  Antitled,  as  an  heir  of  the  decedent,  tbe  surro- 
gate must  dismiss  the  proceedings.  If  tliere  is  no  such 
contest,  he  must  inquire  into  the  facts  and  circumstan- 
ces of  the  case.  The  petitioner  must  estahlish,  by  sat- 
isfactory evidence,  the  fact  of  the  decedent's  death  ; 
the  place  of  his  residence  at  the  time  of  his  death  ;  his 
intestacy,  either  generally,  or  as  to  the  real  property  in 
question;  the  number  of  heirs  entitled  to  inherit  the 

?)roperty  in  question  ;  the  name,  age,  residence,  and  re- 
ationship  to  the  decedent,  of  each  ;  and  the  interest  or 
share  of  each  in  the  property.  The  surrogate,  where 
these  facts  are  established,  must  make  a  decree,  de- 
scribing the  property,  and  declaring  that  the  right  of 
inheritance  thereto b?.2  been  established  to  his  satisfac- 
tion, in  accordance  with  the  facts,  which  must  be  recited 
in  the  decree. 

L.  1872,  ch.  5S2,  {}  1  and  2,  amended.    L.  1874,  ch.  127  (9  Edm.  861). 

§  2657.  Decree  to  be  recorded ;  effect  thereof — An 
exemplified  copy  of  a  decree,  mads  as  prescribed  in  the 
last  section,  and  of  the  proofs  taken  thereupon,  maybe 
recorded  in  the  office  of  the  clerk,  or  of  the  register,  as 
the  case  requires,  of  each  county  in  which  the  real 
property  is  situated,  as  prescribed  by  law  for  recording 
a  deed,  and,  from  the  time  when  the  exemplifications 
are  so  recorded,  the  decree,  or  the  record  thereof,  is 
presumptive  evidence  of  the  facts  so  declared  to  be  es- 
tablished thereby. 

Id.    Amended  In  like  manner. 

§  2658.  Petition  to  vacate  or  modify  it. —  Any  per- 
son, other  than  a  party  to  a  special  proceeding,'insti- 
tuted  as  prescribed  in  this  article,  or  the  heir,  devisee, 
or  assignee  of  such  a  party,  may,  at  any  time  within 
ten  years  after  a  decree  establishing  the  riglit  of  inher- 
itance is  made  therein,  present  to  the  court  a  written 
petition,  duly  verified,  sliowing  that  ho  has  a  right, 
title,  or  Interest  in  the  real  property,  or  a  part  thereof, 
which  IS  Injuriously  affected  by  the  decree;  stating 
that  the  decreets  erroneous  in  some  material  particular, 
specified  therein  ;  and  praying  that  the  decree  may  be 
set  aside  or  modified  in  that  particular,  and  that  all  the 
persons,  whose  heirship  was  established  by  the  decree, 
may  be  cited  to  show  cause,  why  the  prayer  of  the  pe- 
tition should  not  be  granted.     If  an  heir  has  since 

Digitized  by  VjOOQIC 


§§  2669-2660.  SURROGATES'  COURTS.  4S2 

died,  or  has  oonvejed  tlie  sliare  or  interest  so  es- 
tablished, by  a  deed  duly  recorded  in  the  county,  the 
petition  must  state  that  fact ;  and  must  pray  that  the 
persons  who  have  succeeded  to  his  interest,  may  be  also 
cited.  Upon  the  presentation  of  such  a  petition,  the 
surrogate  must  issue  a  citation  accordingly. 

New. 

§2669.  Id.;  when  granted.  —  Where  a  petition  is 
presented  as  prescribed  in  the  last  section,  and  It 
appears,  upon  the  hearing,  that,  if  the  petitioner,  or 
his  ancestor,  testator,  or  grantor,  had  been  a  party  to 
the  special  proceeding,  the  decree  or  a  part  thereof 
could  not  have  been  legally  made,  as  prescribed  in  this 
article,  the  surrogate  must  vacate  or  modify  the  decree 
accordingly.  An  exemplified  copy  of  the  decree  or 
order,  so  vacating  or  modifying  the  oric^inal  decree, 
may  be  recorded  in  the  office  of  any  clerk  or  register, 
where  a  copy  of  the  original  decree  was  recorded. 
New. 

ARTICLE  FOURTH. 

GRANT  OF  LBTTER8  OP    ADMIN ISTRATIOJf. 

Sbc.  2660.  Who  may  apply  for  let  ten. 

2661.  What  to  be  shown  upon  application. 

2662.  CiUtiou;  effect  of  reiiuncintion. 

2663.  When  attorney-i^encral  and  public  administrator  to  be  dted. 

2664.  Renunciation ;  ho^  made. 

2665.  Persons  not  cited  may  appear. 
26fi<i.  Hearing;  decree. 

2607.  Admlmstrator*8  bond. 

^  2660.  Who  may  apply  for  letters.  —  A  person  en- 
titled, absolutely  or  contingently,  to  administration 
upon  the  estate  of  an  intestate,  may  present  to  the  sur- 
rogate's court,  having  jurisdiction,  a  written  petition, 
duly  verified,  praying  for  a  decree,  awarding  letters  of 
administration,  either  to  him  or  to  such  other  person 
or  persons,  having  a  prior  right,  as  may  be  entitled 
thereto,  or  in  the  alternative,  as  the  petitioner  elects  ; 
and,  if  necessary,  tliat  the  persons  required  to  be  cited, 
as  prescribed  in  the  next  section  but  one,  may  be  cited 
to  show  cause,  why  such  a  decree  should  not  be  made. 
The  petition  must  set  forth  the  petitioner's  title  ;  the 
facts  upon  which  the  jurisdiction  of  the  court  to  grant 
letters  of  administration  upon  the  estate  depends ;  and 
the  names  of  the   husband  or  wife«    if  any,  and  of  the 


dbyGOOgli 


453     LETTERS  OF  ADMINISTRA'N.  §§  2661-2662. 

next  of  kin  of   the  decedent,   as  far  as  they  are  known 

to  the  petitioner,  or  can  be  ascertained  bj  him  with  due 

diligence. 

yew  In  form.  2  B.  S.  74,  H  27-s'M,  araeiided;  L.  1S67,  ch.  782,  {  6,  and 
Id.,  I  2.  Cattle  r.  VnnderheyUon,  11  Abb.  N.  S.  17 :  Vallence  v.  liousch,  8 
Abb.  368:  28  Barb.  633;  UarutH  r.  Unden\ood,47  N.  Y.^jI;  Shumway 
V.  Cooper,  16  Barb,  fijfi ;  McCosker  v.  Golden,  I  Bradf.  64  •  Mutter  of 
Harvey,  3  Redf.  2H:  Kearney. etc.,?'.  The  Missionary  of  Pt.  Paul,2I^w 
Bull.  75  ;  Whiter.  Lowe,  1  lledf.  376:  Wyles  r.  (ilbbn,  id.  :5«5;  Kx  parte 
O'Neil, 2 Id. M4:  Taylor w.  Deluncy, 2 Cal.Ciujcs,  1*3;  Oooaebcrry*8  Estate, 
52  How.  310;  Wlckwlre  r.  Chapman,  15  Barb.  302;  Public  Administrator 
r.  Watts,  1  PaiKe,  W  :  SqIIIvmi  v.  Kosdick,  10  Hun,  173;  Allen  tr.ElKhmie, 
9Jd.  201 ;  £.x  parte  Hanover,  3  Kcdf.  91  *  reventod  on  particular  grounds 
in  4  Wend.  K>8;  Same  r.  Peters,  I  Bradr.  loO;  Swcezy  r.  Willis,  id.  495; 
Proctor  «.  Wanmaker,  1  Barb.  Ch.  302;  Kx  parte  Hanover,  3  Redf.  91; 
Ketcbumv.  Moirell,  2  N.  Y.  Leg.  Obs.  &S;  Cluett  v.  Mattlce,43Barb. 
417;  White  r.  Pomerov,  7  Barb.  610;  Public  Adm'r  r.  HuRhes.  1  Bradf. 
195  ■  Ferrie  v.  Ptibllc  Adm'r,  3  Id.  151 ;  Peters  r.  Same,  1  id.  2W>:  Matter 
of  Thompson,  33  Barb.  334;  Churchill  r.  Prescott,2  Bradf.  304;  Kechele*a 
Estate,!  Tuck.  62;  1  Re<lf.  472;  Coope  r.  I^>werre,  1  Barb.  Ch.  45:  Mc- 
Mahon  r.  H<irrison,  10  Barb.  (vJQ;  Emerson  r.  IJowers.ll  N.Y.  449,  Public 
Administrator.— Suurez  v.  Mayor,  2  Sandf.  Ch.  173,  Matter  of  Texidor,  8 
Bradf.  105:  Public  .^dm'rr.  Hughes,  Id.  125;  Mjilthews  r.  Mavor,l  Sandf. 
132;  Lockhart  v.  Public  Adm'r,  4  Bradf.  21 :  Li>vin  r.  Rufisell,  42  N.  Y. 
251;  Ex  parte  Root,  1  Kcdf.  257;  B.  c,  5N.  Y.  Leg.  0»>s.  4iy;  Proctor  r. 
Wanmaker,  1  Barb.  Ch.  302;  Burraa  r.  I»oker,  2  Kdw.  Ch.  49*J;  Ham- 
mond V.  McLea,2  Johns.  Ch  .  493;  Public  A<lmV  v.  Btirdell,  4  Brn<U.  252 ; 
Ex  parte  Blank,  2  Redf.  443 ;  Dayton  r.  Johnson.  f.y  N.Y.  419;  Sullivan 
V.  nerrora,7  Hun,  309;  Glover  r.  New  York,  Id.  2.T2;  Kx  parte  Hanover, 
3  Redf.  91. 

§  2661.  What  to  be  shown  upon  application.  —  A 
citation  shall  not  be  issued,  and  a  decree  shall  not  be 
made  where  a  citation  is  not  necessary^  until  the  peti- 
tioner presumptively  proves,  by  affidavit  or  otherwise, 
to  the  satisfaction  of  tlie  surrogate,  the  existence  of  all 
the  jurisdictional  facts,  and,  particularly,  that  the  dece- 
dent  left  no  will.  For  the  purpose  of  tile  inquiry  touch- 
ing any  of  these  matters,  the  surrogate  may  issue  a 
suDpcena,  requiring  any  person  to  attend  and  be  exam, 
-ined  as  a  witness. 

2  R.  S.  74. 1 26  (2  Bdm.  75).  Sheldon  tJ.  Wright,  5  N.  Y.  4V7;  a.  c.  7 
Barb.  .7J;  Roderigas  v.  East  R.  Savings  Bank,  76  N.  Y.  316;  s.  c,  43 
N.  Y.  Super.  217;  Farley  r.  McConnell,  7  Lans.  42"<;  8.  c.  52  N.Y. 
630;  Puniuelly  V.  TiJlkham,  23  Barb.  321;  Peters  v.  Public  AdmiuKstra- 
tor,  1  Brad.  200. 

g  2662.  Citation:  effect  of  renunciation. — Every 
person,  being  a  resident  of  tlie  State,  who  has  a  right 
to  administration,  prior  or  equal  to  that  of  the  petitioner, 
and  who  has  not  renounced,  must  be  cited  upon  a  peti- 
tion for  letters  of  administration.  The  surrogate  may, 
in  his  discretion,  issue  a  citation  to  non-residents,  or 
those  who  have  renounced,  or  to  any  or  all  other  per^ 
0onB  interested  in  the  estate,  whom  he  thinks  proper  to 
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cite.     Where  it    is  not  necessary  to  cite  any  person,  a. 

decree,  granting  to  tlie  petitioner  letters,  may  be  made 

upon  presentation  of  the  petition. 

New.    Barber  v.  CJonverae,  1  Redf.  330;  Peters  v,  PvbUc  Adm'r,  I 
Brad.  200;  Cobb  v.  Beardsley,  37  Barb.  192. 


g  2663.  When  attorney-general  and  public 
iatrator  to  be  cited.  —  Where  the  Barrogate  is  nnable 
to  ascertain,  to  his  satisfaction,  whether  the  decedent 
left,  surviving  him,  any  person  entitled  to  succeed  to 
his  estate,  a  citation  must  be  issued  directed  generally  to 
all  creditors  of,  and  persons  interested  in,  the  estate, 
and  also  to  the  attorney- general,  and  the  public  admio- 
istrator  of  tlie  proper  county,  requiring  them  to  sliow 
cause,  why  administration  should  not  be  granted  to  the 
petitioner. 

2  B.  8.  76,  2  37  (2  Edm.  78). 

g  2664.  Renunciation  )    how    made.  —  Any  persoa 

who  has  a  right  to  administration,  prior  or  equal  to  that 
of  the  petitioner,  may  renounce  his  right  by  a  writtea 
instrument,  acknowledged  or  proved,  and  certified,  in 
lilte  manner  as  a  deed  to  be  recorded  in  the  county,  or 
otherwise  proved  to  the  satisfaction  of  the  surrogate  ; 
which  must  be  filed  in  the  surrogate's  oJQ&ce. 

Id.,  I  39.  Matter  of  Root,  6  N.  T.  Leg.  Oba.  449 ;  1  Redf.  2S: ;  IkCatter 
of  Ward,  6  N.  Y.  Leg.  Obs.  Ill ;  Casy  v.  Gardiner.  4  Brad.  13. 

g  2666.  Persons  not  cited  may  appear.  —  Where  a 
citation  is  issued,  any  creditor  of  the  decedent,  or  any 
person  interested  in  the  personal  estate,  although  no% 
cited,  may  appear  and  make  himself  a  party  to  the 
special  proceeding,  in  like  manner  and  with  like  effect> 
as  a  devisee  or  legatee,  who  is  not  cited  upon  an  appli- 
cation for  probate. 

New.    See  {  2617,  ante ;  also,  1 2514,  subd.  U. 

g  2666.  Hearing ;  decree.  —  Upon  the  return  of  a 
citation,  issued  as  prescribed  in  this  article,  the  surro- 
gate  must  make  such  a  decree  in  the  premises,  as  jus- 
tice requires.  The  decree  may  award  administration  to 
any  party  to  the  special  proceeding,  who  appears  to  be 
entitled  thereto.  The  surrogate  may,  in  his  discretion, 
award  administration  without  a  personal  examination 
of  the  person  to  whom  it  is  awarded. 

New  in  form.  L.  1878,  oh.  298, 1 2.  Gooseberry's  SaUte,  52  How.  310 ; 
Isham  V,  Qibbons,  1  Bradf.  a»;  Bulkley  v.  Redmond,  2  Id.  »l ;   Hicks  «. 
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HickB,  ISBarb.  322;  Roderigas  v.  East  R.  Sat.  Bank,  fi3  N.  T.  460;  b.  a. 
76N7T.  816;  43  N.  Y.  Super.  217;  48  How.  166;  Rockwell  v.  Sanndere, 
19  Barb.  473 ;  Welch  v.  N.  Y.  C.  R.  R.  Co.,  53  N.  Y.  610 :  Allen  v.  Kigh- 
xnie,  9  Hun.  201 :  Matter  of  Faulkner.  7  Hill,  181 ;  Yroom  v.  Yan  Horae, 
10  Paige,  M9 ;  Rattoon  v.  Overacker,  8  Johns.  125. 

§  2667.  AdminiBtrator'B  bond.  —  A  person  appointed 
an  administrator  must,  before  letters  are  issued  to  him, 
besides  filing  his  official  oath,  execute  to  the  people  of 
tbe  8tate,  and  file  with  the  surrogate,  the  joint  and 
several  bond  of  himself,  and  two  or  more  sureties,  in  a 
penalty,  fixed  by  the  surrogate,  not  less  than  twice  the 
value  of  the  personal  property  of  which  the  decedent 
died^possessed  ,and  of  the  probable  amount  to  bo  recovered 
by  reason  of  any  right  of  action,  granted  to  an  executor 
or  administrator,  by  special  provision  of  law.  The  sum, 
to  be  fixed  as  the  amount  of  the  penalty,  must  be  ascer- 
tained by  the  surrogate,  by  the  examination,  upon  oath, 
of  the  applicant  or  any  other  person,  or  otherwise,  aa 
the  surrogate  thinks  proper.  The  bond  must  be  con- 
ditioned, that  the  administrator  will  faithfully  dis- 
cbarge the  trust  reposed  in  him  as  such,  and  obey  all 
lawful  decrees  and  orders  of  the  surrogate's  court, 
touching  the  administration  of  the  estate  committed  to 
him. 

2  R.  8.  77, 1  42  (2  IMm.  78).  Farley  v.  McConnell,  7  Lans.  428 ;  .«  N. 
T.  <>30:  Casonl  v.  Jerome,  58  id.  315;  Bloom  v.  Burdlck,  I  Hill,  130; 
Brewster  v.  Balch,41  N.  Y.  Super.  63;  Halsted  v.  Hymau,  3  Brad. 
426;  Oerottld  v.  Wilson,  16  Hun,  531):  Ex  parte  Hart,  2  Redf.  156; 
Senior  v.  Ackerman.  id.  302:  Bchofleid  v.  Heustia,  9  Hun.  157;  8.  c, 
Schofleld  V.  Churchill,  72  N.  Y.  565:  Rowe  v.  Parsons,  6  Hun,  33d ; 
Bramley  v.  Forman,  15  id.  144 ;  People  r.  Btruller,  16  id.  234  :  Dayton  v. 
Johnson,  Q9  N.  T.  419 ;  licwis  v.  Watson.  3  Redf.  43 ;  Patollo's  Estate,  1 
Tack.  140. 

ARTICLE  FIFTH. 

TEICPORART  ADMIKTSTRATION. 

2668.  Temporary  administration :  when  allowed. 

2669.  Temporary  administrator  ;how  appointed. 

2670.  Id.;  upon  estate  of  absentee,  etc 

2671.  Id.;  to  qualify. 

2672.  Genera)  powers,  etc..  of  temporary  admlnlatrmtor. 

2673.  Id.;  as  to  requiring;  creditors  to  present  claims. 

2674.  Id.;  as  to  paylnKdebts. 

2675.  Id.;  as  to  real  property. 

2676.  Special  powers  of  temporary  administrator  of  absentee. 

2677.  Temporary  administrator  of  absentee  may  provide  for  nun- 

ily. 

2678.  Deposit  of  money  by  temporary  administrator. 

2679.  Proceedings  where  he  neglects  to  deposit. 
*W0.  Money  deposited ;  how  withdrawn. 

2681.  Notices  require<l  by  this  article ;  how  given. 

««.  Whpn  time  to  run  for  or  against  the  estate. 

9S88.  Application  of  this  chapter  to  collectors,  etc.,  heretofore  ap- 
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§  2668.  Temporary  administration ;  when  allowed. 

—  Upon  the  application  of  a  creditor,  or  a  person  inter- 
ested in  the  estate,  the  surrogate  may,  in  his  discretion, 
issue  to  one  or  more  persons,  competent  and  qualified  to 
serve  as  executors,  letters  of  temporary  administration, 
in  either  of  the  following  cases: 

1.  Where  delay  necessarily  occurs  in  the  granting  of 
letters  testamentary  or  letters  of  administration,  in  cod- 
sequence  of  a  contest  arising  upon  an  application  there> 
for,  or  for  probate  of  a  will ;  or  in  consequence  of  the 
absence  from  the  State  of  an  executor  named  in  the 
will  ;  or  for  any  other  cause. 

2.  Where  a  person,  of  whose  estate  a  surrogate 
would  have  jurisdiction,  if  ho  was  shown  to  be  dead, 
disappears  or  is  missing,  so  that,  after  diligent  searcli, 
his  abode  cannot  be  ascertained,  and  under  circum- 
stances which  afford  reasonable  ground  to  believe 
either  that  he  is  dead,  or  that  he  has  become  a  lunatic, 
or  that  he  has  been  secreted,  confined,  or  otherwise  un- 
lawfully made  away  with  ;  and  the  appointment  of  a 
temporary  administrator  is  necessary  for  the  protection 
of  his  property,  and  the  rights  of  creditors,  or  of  those 
who  will  be  interested  in  the  estate,  if  It  is  found  that 
he  is  dead, 

L.  ia*>7,  cli.  4fi0,  523  (4  Bdm.  491);  L.  1S67,  ch.  782.  |»  (7  Edm.  IfiD). 
Howanl  V.  DoiiKhertv.  3  Redf.  5Vi:  Lawrence  v,  Parsona.27  How.  as; 
McGregor  V.  Duel,  24  >f.  Y.  166;  Illcksv.  llicks,  12  Barb  SS;  Mootria 
V.  Hunt,  4  Brad.  173. 

§2669.  Temporary  administrator  ^  how  appointed. 

—  An  appointment  of  a  temporary  administrator,  in  a 
case  specified  In  subdivision  first  of  the  last  section, 
must  be  made  by  an  order.  At  least  ten  days*  notice  of 
the  application  for  such  an  order  must  be  given  to  each 
party  to  the  special  proceeding,  who  has  appeared. 

L.  1861,  ch.  71 1 11  (C  Edm.  234). 

§  2670.  Id. ;  upon  estate  of  absentee,  etc. — Applica- 
tion  for  such  an  appK>intment,  in  a  case  specified  in 
subdivision  second  of  the  last  section  but  one,  must  be 
made  by  petition,  in  like  manner  as  where  an  applica- 
tion is  mside  for  administration,  In  a  case  of  intestacy ; 
and  the  proceedings  are  the  same  as  proscribed  in  arti- 
cle fourth  of  this  title,  relating  to  such  last  mentioned 
application.  Such  an  application  for  the  appointment 
of  a  temporary  administrator  may  ahK>  be  made»  with 
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like  effect,  and  in  like  manner,  as  if  it  was  made  hy  a 
creditor,  by  tlie  ^county  treasurer  of  tlie  coanty  where 
the  person,  whose  estate  is  in  question,  last  resided  ;  or, 
if  he  was  not  a  resident  of  the  State,  of  the  county 
where  any  of  his  property,  real  or  personal,  is  situ- 
ated. 

L.  1875,  eta.  519,  }  1. 

§  2671.  Id. ;  to  qualify. —  A  temporary  administrator 
must  qualify,  as  prescribed  in  article  fourth  of  this 
title,  with  respect  to  an  administrator  in  chief. 

2  B.  S.  77,  pari  of  {43  (2  Edm.  79),  amended ;  L.  1864,  ch.  71.  }  5  (« 
Xdm.  233).  Dayton  v.  Johoaon,  69  N.  Y.  419;  OotUberger  v.  Taylor,  19 
id.  130;  5Duer,566. 

§  2672.  General  powers,  etc.,  of  temporary  admin- 
istrator.—  A  temporary  administrator,  appointed  as  pre- 
scribed in  this  article,  has  authority  to  take  into  his 
possession  personal  property  ;  to  secure  and  preserve 
it ;  and  to  collect  choses  in  action ;  and  for  either  of 
those  purposes,  he  may  maintain  any  action  or  special 
proceeding.  An  action  may  be  maintained  against  him, 
by  leave  of  the  surrogate,  upon  a  debt  of  the  decedent, 
or  of  the  absentee  whom  he  represents,  in  like  manner, 
and  with  like  effect,  as  if  he  was  an  administrator  in 
chief.  The  surrogate  may,  by  an  order,  made  upon  at 
least  ten  days'  notice  to  all  the  parties  who  have  ap- 
peared in  the  special  proceeding,  authorize  the  tempor- 
ary administrator  to  sell,  after  appraisal,  such  personal 
property,  specifying  it,  of  the  decedent,  or  of  the  ab- 
Ben  tee  whom  he  represents,  as  it  appears  to  be  neces- 
sary to  sell,  for  the  benefit  of  the  estate.  The  surrogate 
may,  also,  by  order,  authorize  him  to  pay  funeral  ex- 
penses, or  any  expenses  of  the  administration  of  his 
trust. 

L.  1837,  ch.  460,  }  24  (4  Edm.  491),  amended :  L.  1864,  ch.  71,  ^  9  (6  Edm. 
234).  GotUberger  v.  Smith.  2  Bradf.  86 :  KsUte  of  Cogswell,  2  Law  Bul- 
letin, 56 ;  Getty  v.  Araelung,  7  Alb.  L.  J.  415 ;  Pnbllc  Adm'r  v.  Bnrdell, 
4  Bradf.  252;  Matter  of  Duncan,  2  Redf.  153;  Green  v.  Sanders,  18  Hun, 
aoe ;  H  27-38,  ante. 

g  2673.  Id.)  as  to  requiring  creditors  to  present 

claims. —  After  six  months  have  elapsed,  since  letters 
were  issued  to  a  temporary  administrator,  appointed 
upon  the  estate,  of  either  a  decedent  or  an  absentee,  he 
lias  the  same  power,  as  an  administrator  in  chief,  to 
publish  a  notice  requiring  creditors  of  the  decedent  or 
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absentee,  to  exhibit  their  demands  to  him.  The  publi- 
cation thereof  has  the  same  effect,  with  respect  to  the 
temporary  administrator,  and  also  an  executor  or  id- 
ministrator,  subsequently  appointed  upon  the  same 
estate,  as  if  the  temporary  administrator  was  the  execu- 
tor or  an  administrator  in  chief,  and  the  person  to 
whom  the  subsequent  letters  are  issued  was  his  suc- 
cessor. 

L.  1S70,  ch.  3!»,  1 10. 

§  2674.  Id.;  as  to  paying  debta.^ After  a  year  has 
elapsed,  since  letters  were  issued  to  a  temporary  admin- 
istrator, appointed  upon  the  estate,  of  either  a  decedent 
or  an  absentee,  the  surrogate  may,  upon  the  application 
of  the  temporary  administrator,  and  upon  proof,  to  his 
satisfaction,  that  the  assets  exceed  the  debts,  make  an 
order,  permlttinof  the  applicant  to  pay  the  whole  or  any 
part  of  a  debt,  due  to  a  creditor  of  the  decedent  or 
absentee ;  or,  upou  the  petition  of  such  a  creditor,  he 
may  issue  a  citation  to  the  temporary  administrator,  re- 
quiring him  to  show  cause  why  he  should  not  pay  the 
petitioner's  debt.  When  such  a  petition  is  presented, 
the  proceedings  are,  in  all  respects,  the  same  as  where  a 
creditor  preaent-s  a  petition,  prayiog  for  a  decree  direct- 
ing an  executor  or  administrator  to  pay  his  debt,  as 
prescribed  in  article  first  of  title  fourth  of  this  chapter 

Id. ,  1 10.    Matter  of  Haskett,  3  Bedf .  IftS. 

g  2676.  Id. ;  aa  to  real  property.— Where  a  temper- 
ary  administrator  is  appointed,  in  consequence  of  a  con* 
test  respecting  a  will  of  real  property,  the  order 
appointing  him  may  confer  upon  him  authority  to  take 
possession  of  real  property,  in  the  same  or  another 
county,  which  is  affected  by  the  will,  and  to  receive  the 
rents  and  profits  thereof.  The  surrogate  may,  by  an 
order,  confer  upon  him  authority  to  lease  any  or  all  of 
the  real  property,  for  a  term  not  exceeding  one  year ; 
or  to  do  any  other  act  wiih  respect  thereto,  except  to 
sell  it,  which  is,  in  the  surrogate's  opinion,  necessaiy 
for  the  execution  of  the  will,  or  the  preaerration  or 
benefit  of  the  real  property.  For  either  of  these 
purposes,  he  may  maintain  or  defend  any  action  or 
special  proceeding. 

Id..  {13. 
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g  2676.  Special  powers  of  temporary  administrator 
of  absentee. —  A  temporary  administrator,  appointed 
upon  the  estate  of  an  absentee,  has  all  the  powers  and 
authority  enumerated  in  the  last  section,  with  respect 
to  the  real  property  of  the  absentee.     His  acts,  done  in 

f pursuance  of  that  authority,  bind  the  absentee,  if  he  is 
iving,  or  his  heir  or  devisee,  !f  he  is  dead,  in  the  same 
manner  as  the  acts  of  an  executor  or  administrator  bind 
his  successor. 
New. 

§  2677.  Temporary  administrator  ol  absentee  may 
provide  for  family.  —  Upon  proof,  satisfactory  to  the 
surrogate,  that  the  wife  or  an  infant  child  of  an  ab. 
sentee,  upon  whose  estate  a  temporary  administrator 
has  been  appointed,  is  in  such  circumstances  as  to  re- 
quire  provision  to  be  made  out  of  the  estate  for  his  or 
her  maintenance,  clothing,  or  education,  the  surrogate 
may  make  an  order,  directing  the  temporary  adminis- 
trator to  make  such  provision  therefor,  as  the  surrogate 
deems  proper,  out  of  any  personal  property  in  his 
bands,  not  needed  for  the  payment  of  debts. 

L.  1S75.  ch.  519,  1 4. 

§  2678.  Deposit  of  money  by  temporary  adminis- 
trator. —  A  temporary  administrator,  appointed  as  pre- 
scribed in  this  article,  must,  within  ten  days  after  any 
money  belonging  to  the  estate  comes  into  his  hands, 
deposit  It  as  pre8cril>ed  in  this  section.  Where  he  was 
appointed  by  the  surrogate's  court  of  any  county  except 
New- York,  it  must  be  deposited  with  a  person,  or  with 
a  bank,  designated  by  the  surrogate  ;  but  a  natural  per- 
son, so  designated  as  depositary,  must  first  file  in  the 
sarrogate's  office  a  bond  to  the  surrogate,  in  a  penalty 
fixed  by  him,  executed  by  the  depositary  and  two  sure- 
ties, and  conditioned  to  render  a  faithful  account,  and 
pay  over  all  money  received  by  him,  upon  the  direction 
of  any  court  of  competent  jurisdiction.  Where  the  tem- 
porary administrator  was  appointed  by  the  surrogate  of 
the  county  of  New-York,  the  money  must  be  deposited  in 
a  domestic  Incorporated  trust  company,  having  its  princi- 
pal oflice  or  place  of  business  in  the  city  of  Kew-York, 
and  either  specially  approved  by  the  surrogate,  or  desig- 
nated, in  the  general  rules  of  practice,  as  a  depositary  of 
funds  paid  into  court. 
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L.  1S&4,  ch.  71,  H  1.  2  (fi  Edm.  232).  Baskin  v.  Baskin,  4  Lads.  90; 
Harrington  v.  Libby,  6  Daly,  259. 

I  2679.  Proceedings  where  he  neglects  to  deposit 
—  If  a  temporary  administrator  neglects  to  make  a  de- 
posit, as  prescribed  in  the  last  section,  within  the  time 
therein  limited,  the  surrogate  mnst,  upon  the  applica- 
tion of  a  creditor  or  person  interested  in  the  estate, 
accompanied  with  satisfactory  proof  of  the  neglect,  make 
an  order,  directing  him  to  do  so  forthwith,  or  to  show 
cause  why  a  warrant  of  attachment  should  not  issue 
against  him.  In  the  county  of  New- York,  the  order 
must  be  made  returnable  three  days  after  issuing  it ; 
and  it  must  be  served  upon  the  temporary  administnu 
tor,  at  least  two  days  after  the  return  day  thereof,  either 
personally  or  by  leaving  a  copy  thereof  within  the  State 
at  his  dwelling  place,  or  his  office  for  the  regular  trans- 
action of  business  in  person  ;  or,  if  it  cannot  be  served 
in  either  of  those  methods,  by  serving  it  in  such  other 
manner,  as  the  surrogate  directs.  In  any  other  county, 
it  must  be  made  returnable  within  a  reasonable  time, 
not  exceeding  fifteen  days  after  issuing  it ;  and  it  must 
be  served,  in  like  manner,  at  least  ten  days  beforo  the 
return  day  thereof. 
L.  18W,  ch.  71,  J  3  (6  Edm.  232). 

§  2680.    Money    deposited |    how   withdrawn.— 

Money  deposited  by  a  temporary  administrator,  as  pre- 
scribed in  this  article,  cannot  be  withdrawn,  except  upon 
the  order  of  the  surrogate,  a  certified  copy  of  which 
must  be  presented  to  the  depositary.  Such  an  order 
may  be  made  upon  two  days'  notice  of  the  application 
therefor,  ^iven  to  all  the  parties  to  the  special  proceed- 
ing.  in  which  the  temporary  administrator  was  ap- 
pointed, who  appeared  therein  ;  but  not  otherwise. 

Id.,  96. 

§  2681.  Notices  required  by  this  article;  how 
given.  —  A  notice  required  to  be  given,  as  prescribed  in 
this  article,  to  a  party  other  than  the  temporary  admin- 
istrator, must  be  served  upon  the  attorney  of  the  party 
to  whom  notice  is  to  be  given  ;  or,  if  he  has  not  ap- 
peared by  an  attorney,  upon  the  party,  in  like  manner 
as  a  notice  may  be  served  npon  an  attorney  in  a  civil 
action,  brought  in  the  supreme  court.  Bat  where  the 
attorney  or  party  to  be  served  does   npt  reside  in  the 
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Burro^te's  county  ;  op  where  the  attorney  for  a  party 
has  died,  and  no  other  appearance  for  that  party  has^ 
been  filed  in  the  eurrogate's  office  ;  the  surrogate  may, 
by  order,  dispense  with  notice  to  that  party  ;  or  may 
require  notice  to  be  given  to  him,  in  any  manner  wliica 
he  thinks  proper. 
New  in  fom.    See  id. ,  1 6. 

§  2682.  When  time  to  ran  for  or  against  the  es- 
tate. —  Section  2508  of  this  act  does  not  affect  any  pro- 
ceeding in  favor  of  or  against  an  executor,  or  an  admin- 
istrator in  chief,  where  a  temporary  administrator  of 
the  same  estate  has  been  appointed,  except  as  other- 
wise  prescribed  in  section  2673  and  section  2674  of  this 
act. 

New. 

§  2683.  Application  of  this  chapter  to  ooUectors, 
etc^  heretofore  appointed.  —  Each  provision  of  tliis 
chapter,  imposing  a  duty  or  liability  upon  a  temporary 
administrator,  appointed  upon  the  estate  of  a  decedent, 
or  his  sureties ;  or  conferring  upon  the  surrogate  power 
or  authority  with  respect  to  such  a  temporary  adminis- 
trator, or  his  sureties ;  applies  to  a  collector  or  special 
administrator,  appointed  before  this  chapter  takes  effect, 
and  his  sureties ;  except  so  far  as  it  is  repugnant  to 
the  provisions  of  law  in  force,  when  the  collector  or 
special  administrator  was  appointed,  or  to  the  letters 
iasaed  to  him. 

ARTICLE   SIXTH. 

BBYOCATIOir  OF  LBTTBRS  TBSTAMBNTART  AND  LETTERS 
OP  ADMINISTRATION. 

8ao.  2684.  Revocation  of  letters,  upon  proof  of  will,  or  revocation  of 
probate,  etc. 
268ft.  Revocation  of  letters  for  disqualidcaiion,  misconduct,  etc. 

2686.  Petition  ;  citation  thereupon. 

2687.  Hearing;  decree. 

268H.  Decree  not  to  affect  testamentary  trusts. 

2689.  Application  bv  executor,  etc.,  for  revocation  of  letters. 

2690.  Proceedings  thereupon.  ^      .  ^  ... 

2691.  In  what  cases  letters  may  be  revoked  without  a  ciUtlon. 
2092.  Remaining  executors  may  act,  where  letters  of  one  revoked. 
2693.  In  other  cases,  successor  to  be  appointed. 

%  2684.  Revocation  of  letters,  upon  proof  of  will. 
or  revocation  of  probate,  etc  —  Where,  after  letters  of 
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administration,  on  the  ground  of  inteatacj,  have 
ff  ran  ted,  a  will  ifl  admitted  to  probate,  and  letters  aie 
'uisued  thereupon;  or  where,  after  letters  have  been 
issued  upon  a  will,  the  probate  thereof  is  revoked,  or  a 
subsequent  will  is  admitted  to  probate,  and  letters  are 
issued  thereupon ;  the  decree,  granting  or  revoking 
probate,  must  revoke  the  former  letters. 

2  R.  S.  73,  1 46  (3  Edm.  00) ;  see  I  wn.  ante.  Ne«rb<mse  v.  Gal«,  1 
Redf.  217;  Chapman  v.  Fish,  6  HIlU  554;  Bulkly  v.  ]ledmoD(L2  Brad. 
2S1 ;  Holland  v.  Ferris,  id.  334 ;  Matter  of  O'Nell,  2  Bedf.  544  ;  Matter  of 
Har\'ey,  3  id.  214 ;  Kircheia  v.  Schelg,  id.  277 ;  Oram  v.  Oram.  td.  an. 

§  2685.  Revocation  of  letters  lor  disqualification, 
misconduct,  etc.  —  In  either  of  the  following  cases,  a 
creditor,  or  person  interested  in  the  estate  of  a  decedent, 
maj  present,  to  the  surrogate's  court,  from  which  let- 
ters were  issued  to  an  executor  or  administrator,  a  writ- 
ten petition,  duly  verified,  praying  for  a  decree  revok- 
ing those  letters  ;  and  that  the  executor  or  adnxinistra- 
tor  may  be  cited  to  show  cause,  why  a  decree  should 
not  be  made  accordingly : 

1.  Where  the  executor  or  administrator  was,  when 
letters  were  issued  to  him,  or  has  since  become,  incom- 
petent, or  disqualified  by  law  to  act  as  such  ;  and  the 
grounds  of  the  objection  did  not  exist,  or  the  objection 
was  not  taken  by  the  petitioner,  or  a  person  whom 
ho  represents,  upon  the  hearing  of  the  application  for 
letters. 

3.  Where,  by  reason  of  his  having  wasted  or  improp- 
erly applied  the  money  or  other  assets  in  his  hands,  or 
invested  money  in  securities  unauthorised  by  law,  or 
otherwise  improvidently  managed  or  injured  the  prop- 
erty committed  to  his  charge;  or  by  reason  of  other 
misconduct  in  the  execation  of  his  office,  or  dishonesty, 
drunkenness,  improvidence,  or  want  of  understanding; 
he  is  unfit  for  the  due  execution  of  his  office. 

3.  Where  he  has  wilfully  refused,  or,  without  good 
cau.se,  neglected,  to  obey  any  lawful  direction  of  the 
surrogate,  contained  in  a  decree  or  order  ;  or  any  pro- 
vision of  law,  relating  to  the  discharge  of  his  duty. 

4.  Where  the  grant  of  his  letters  was  obtained  by  a 
false  suggestion  of  a  material  fact. 

5.  In  the  case  of  an  executor,  where  his  circumstan- 
ces are  such,  that  they  do  not  aflford  adequate  security 
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to  the  creditors  or  persons  interested,  for  the  due  ad- 
ministration of  the  estate. 

6.  In  the  case  of  an  execator,  where  he  has  removed 
or  is  about  to  remove  from  the  State,  and  the  case  is 
not  one,  where  a  non-resident  executor  would  be  entitled 
to  letters  without  giving  a  bond. 

7.  In  the  case  of  an  executor,  where,  by  tlie  terms 
of  the  will,  his  office  was  to  cease  upon  a  contingency, 
which  has  happened. 

8.  In  the  case  of  a  temporary  administrator,  ap- 
pointed  upon  tlie  estate  of  an  absentee,  where  it  is 
shown  that  the  absentee  has  returned ;  or  that  he  is 
living,  and  capable  of  returning  and  resuming  the 
management  of  his  affairs  ;  or  that  an  executor,  or  an 
administrator  in  chief  has  been  appointed  upon  his 
estate ;  or  that  a  committee  of  his  property  has  been 
appointed  by  a  competent  court  of  the  State. 

2  R.  8.  72,  9  (2  Bdm.  73):  L.  1837,  ch.  460,  {34  (4  Kdni.  493).  Hart- 
nett  r.  WaodcII,  60  N.  Y.  S46;  h.  c,  16  Abb.  N.  9.  9;  reversing,  2 
Hun,  552;  Newhouse  v.  Gale.  1  R-Jf.  217;  Foadlck  v.  Delatleld,  2  Ui. 
392;  Emerson  r.  Bowers,  14  N.  Y.  449;  Cooi>e  v.  Lowerre,  1  Barb. 
Ch.45;  McMahon  v.  Harrison,  6  N.  Y.  443;  10  N.  Y.  Leg.  Obs.  289: 
8.  c.lO  Barb.  699;  Cosrshall  r.  Green,  9  Hun,  471;  Kerr  r.  Kerr,  41 
N.  Y.  272;  Proctor  v.  wanmaker.  1  Barb.  Ch.  302;  Oram  v.  Oram,  3 
Bedf.  900;  Shields  v.  Shields,  6U  Barb.  M;  Holmes  v.  Cock,  2  Barb.  Ch. 
426;  Angevlne's  Estate,  1  Tnck.  245;  Vree<lenbargh  r.  Calf,  9  Paige, 
J26:  MandevlUer.  Mandeville,  d  id.  475;  Wood  v.  Wood,  4  id.  299. 

^  2686.  Petition ;  citation  thereupon.  —  A  petition, 
presented  as  prescribed  in  the  last  section,  must  set 
forth  the  facts  and  circumstances,  showing  that  the 
case  is  one  of  those  therein  specified.  Upon  proof,  by 
affidavit  or  oral  testimony,  satisfactory  to  the  surrogate, 
of  the  truth  of  the  allegations  contained  in  the  petition, 
a  citation  must  be  issued  according  to  the  prayer 
thereof;  except  that,  where  the  case  is  within  subdivi- 
Bion  fifth  of  the  last  section,  and  the  executor  has  given 
a  bond,  as  prescribed  in  article  first  of  this  title,  the 
Burrogate  may,  in  his  discretion,  entertain  or  decline  to 
entertain  the  application. 

New.    People  ex  rcl.  Hartman,  2  Sweeny,  576. 

§  2687.  Hearing ;  decree.  —  Upon  the  return  of  a 
citation,  issued  as  prescribed  in  the  last  section,  if  the 
objections,  or  any  of  them,  are  established  to  the  surro- 
ffate*8  satisfaction,  he  must  make  a  decree,  revoking  the 
totteiB  issued  to  the  person  complained  of.    But  the 
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surrogate  may,  inhia  discretion,  dismiss  the  proceedings, 
upon  such  terms,  as  to  costs,  as  justice  requires,  and 
may  allow  the  letters  to  remain  unrevoked,  in  either  of 
the  following  cases : 

1.  Where  the  case  is  within  subdivision  third  of  the 
last  section  but  one.  if  the  direction  of  the  surrogate  or 
the  provision  of  law  is  obeyed,  and  suitable  amends 
made  to  each  person  injured  by  the  neglect  or  refusal 
to  obey  it. 

2.  Where  the  case  is  within  subdivision  fourth  of 
that  section,  if  the  person  cited  is  entitled  to  letters, 
notwithstanding  the  false  suggestion. 

8.  Where  the  case  is  within  subdivision  fifth  of  that 
section,  if  the  executor  gives,  within  a  reasonable  time, 
not  exceeding  five  days,  a  bond,  as  prescribed  in  article 
first  of  this  title. 

2  R.  S.  72,  S2  20  and  21  (2  Edm.  74).   Schofleld  ».  Church.  72  N.  Y.  «5. 

g  2688.  Decree  not  to  affect  testamentary  trusts. — 

Where  an  executor  or  an  administrator  is  also  a  testa. 

mentary  trustee,  a  decree  revoking  his  letters  does  not 

affect  his  power  or  authority  as  testamentary  trustee, 

except  in  the  case  specially  prescribed  for  that  purpose, 

in  title  sixth  of  this  chapter. 

New.  Settles  conflict  between  Matter  of  Croflsman.  20  Dow.  390,  and 
Mattt-r  of  Bull,  45  Barb.  334  ;  31  Kow.  G9. 

§  2689.  AppUcation  by  execator,  etc.,  for  revoca- 
tion of  letters. — >  An  executor  or  administrator  may,  at 
any  time,  present,  to  the  surrogate's  court  a  written 
petition,  duly  verified,  praying  that  his  account  may  be 
judicially  settled;  that  a  decree  may  thereupon  be 
made,  revoking  his  letters,  and  discharging  him  accord- 
ingly ;  and  that  the  same  persons  may  ne  cited  to  show 
cause,  why  such  a  decree  should  not  be  made,  who 
must  be  cited  upon  a  petition  for  a  judicial  settlement 
of  his  account,  as  prescribed  in  article  second  of  title 
fourth  of  this  chapter.  The  petition  most  set  forth  the 
facts  upon  which  the  application  is  founded ;  and  it 
must,  in  all  other  respects,  conform  to  a  petition  pray- 
ing for  a  judicial  settlement  of  the  account  of  an  exe- 
cutor  or  administrator.  The  surrogate  may,  in  his  dis- 
cretion, entertain  or  decline  to  entertain  the  appllca- 
tion, 
L.  1870,  ch.  »S9,  {  3.    Fllnn  t>.  Chase.  4  Denfo,  S». 
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%  2690.  Prooeedingi  thermipoii.  —  If  the  surrogate 
entertains  an  application,  made  as  prescribed  in  the  last 
flection,  the  proceedings  thereupon  must  be,  in  all  re- 
spects, the  same,  as  upon  a  petition  for  a  judicial  settle- 
ment of  the  petitioner's  account ;  except  that,  upon  the 
hearing,  the  surrogate  must  first  determine,  whether 
flnfficient  reasons  exist  for  granting  the  prayer  of  the 
petition.  If  he  determines  that  they  exist,  he  must 
make  an  order  accordingly,  and  allowing  the  petitioner 
to  account,  for  the  purpose  of  being  discharged.  Upon 
his  fully  accounting,  and  paying  over  all  money  which 
is  found  to  be  due  from  him  to  the  estate,  and  deliver- 
ing over  all  books,  papers,  and  other  property  of  the 
estate  in  his  hands,  either  into  the  surrogate's  court,  or 
in  such  a  manner  as  the  surrogate  directs,  a  decree  may 
be  made,  revoking  the  petitioner's  letters,  and  discharg- 
ing him  accordingly. 

Id. ,  part  of  1 3.    Matter  of  Bernstein,  3  Redf.  20. 

§  2691.  In  what  cases  letters  may  be  revoked  with- 
out a  citation. —  In  either  of  the  following  cases,  the 
surrogate  must  make  a  decree,  revoking  letters  testa- 
mentary or  letters  of  administration,  issued  from  his 
oourt,  without  a  petition  or  the  issuing  of  a  citation  : 

1.  Where  the  person,  to  whom  the  letters  were  issued, 
IS  not  a  resident  of  the  State,  or  is  absent  therefrom; 
and,  upon  being  duly  cited  to  account,  neglects  to  ap- 
pear upon  the  return  of  the  citation,  without  showing 
a  satisfactory  excuse  therefor ;  and  the  surrogate  has 
not  sufficient  reason  to  believe  that  such  an  excuse  can 
be  made. 

2.  Where  a  citation,  issued  to  such  a  person,  in  a  case 
prescribed  by  law,  cannot  be  personally  served  upon 
him,  by  reason  of  his  having  absconded  or  concealed 
himself. 

8.  Where,  by  reason  of  his  default  in  returning  an 
inventory,  such  a  person  has  remained,  for  thirty  days, 
committed  to  jail,  under  the  surrogate's  order,  granted 
in  proceedings  taken  as  prescribed  in  section  2715  of 
this  act. 

4.  In  the  case  of  a  temporary  administrator,  where  an 
order  has  been  made  and  served,  as  prescribed  in  section 
2679  of  this  act,  directing  him  to  deposit  money,  or 
show  cause  why  a  warrant  of  attachment  should  not 
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iBBQd  against  him ;  and  a  warrant  of  attadiment,isiied 
thereapon,  has  been  returned  not  served  upon  him. 
L.  1M«,  ch.  28S,  partof  1 1  (4  EdnLfiOS);  2B.  S.  85. 1 19  (2Bdm.  SI}. 

g  2692.  Remaining  execatom  may  act,  whore  let- 
ters of  one  revoked. —  Where  one  of  two  or  more  exec- 
utors or  administrators  dies,  or  becomes  a  lunatic,  or  is 
convicted  of  an  infamous  offence,  or  becomes  otherwise 
incapable  of  discharging  the  trust  reposed  in  him  ;  or 
where  letters  are  revoked  with  respect  to  one  of  them, 
a  successor  to  the  person,  whose  letters  are  revoked, 
shall  not  be  appointed,  except  where  such  an  appoint- 
ment is  necessary,  in  order  to  comply  with  tho  express 
terms  of  a  will ;  but  the  others  may  proceed  and  com- 

1>lete  the  administration  of  tho  estate,  pursuant  to  the 
etters,  and  may  continue  any  action  or  special  proceed- 
ing, brought  by  or  against  all . 

2  R.  S.  78,  8  44  (2  Edm.  79)  ;  L.  1837,  ch.  460,  |  33  (4  Edm.  493). 

g  2693.  In  other  cases,  sucoesaor  to  be  appointed*— 
Where  all  the  executors  or  all  the  administrators,  to 
whom  letters  have  been  issued,  die,  or  become  incapa- 
ble, as  prescribed  in  the  last  section ,  or  the  letters  are 
revokea  as  to  all  of  them  ;  the  surrogate  must  grant 
letters  of  administration  to  one  or  more  persons  as  their 
successors,  In  like  manner  as  if  the  former  letters  had 
not  been  issued  ;  and  the  proceedings  to  procure  the 
grant  of  such  letters,  are  the  same,  as  in  a  case  of  in* 
testacy. 

Id. ,  1 45.  Schalts  r.  Dambman,  3  Bradf.  379 ;  Caaonl  «.  Jerome,  9B  K* 
Y.  315. 

ARTICLE  SEVENTH. 

VOBBION  WILLS ;  AKCILLART  LBTT1ER8. 

8io.  2694.  Testamentarrdlsposltioiu:  what  law  goTeniB. 
2B95.  Ancillary  letters  uponfore^m  probate. 
2096.  Id.;  upon  forelsm  grant  of  admlnistnitloii. 
2697.  To  whom  ancillary  letters  granted. 
269S.  PeUtion  ;  ciUtion. 
2699.  Hearing;  security. 

3700.  Persons  acting  under  ancillary  letters  mntt  fananmU  ■■nti 
2701.  Id.;  when  they  may  be  directed  to  pay,  etc.,  wttlMNi.  tru» 

miaslon. 
27113.  Id.;  genera]  powers  and  duties. 
203.  Recording  wills  proved  In  other  states,  etc. 
2704,  2705.    Papers  recorded,  etc.  :  howanthentlcatad. 

2694.  TestanoMntary  dispositions)  what  ImwgcfW' 

The  yalidity  and  e£fbct  of  a  testamentary  dUqpo- 
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Bition  or  real  property,  sitaated  within  the  State,  or  of 
an  interest  in  real  property  00  situated,  which  would 
descend  to  the  heir  of  an  intestate,  and  the  manner  in 
which  each  property  or  such  an  interest  descends, 
where  it  is  not  disposed  of  by  will,  are  regulated  by 
the  laws  of  the  State,  without  regard  to  the  residence 
of  the  decedent.  Except  where  special  provision  is 
otherwise  made  by  law,  ^the  validity  and  effect  of  a 
testamentary  disposition  of  any  other  property  situated 
within  the  State,  and  the  ownership  and  disposition 
of  such  property,  where  it  is  not  disposed  of  by  will, 
are  regulated  by  the  laws  of  the  slate  or  country,  of 
which  the  decedent  was  a  resident,  at  the  time  of  his 
death. 

New.  BnAooin  o.  Albertaon.M  N.  Y.  584;  8.  c,  1  Redf.  340;  Cham- 
berlain V.  Chamberlaia,  4S  N.  Y.  424 ;  White  v.  Howard,  46  Id.  144 ;  s.  c, 
fl2  Barb.  294;  Charchlll  v.  Prescott,  3  Bradf.  233;  Sviarez  v.  Mayor,  2 
Bandf.  Ch.  173;  Lawrence  «.  Elmendorf,  ft  Barb.  73;  Sherwood  v.  Judd, 
3  Bradf.  419. 

§  2696.  Ancillary  letters  upon  foreign  probate. — 
Where  a  will  of  personal  property,  made  by  a  person 
who  resided  without  the  State  at  the  time  of  the  execu- 
tion thereof,  or  at  the  time  of  his  death,  has  been  ad- 
mitted to  probate  by  a  competent  court,  within  the 
foreign  country,  or  the  state,  or  the  territory  of  the 
United  States,  where  it  was  executed,  or  where  the 
testator  resided  at  the  time  of  his  death ;  the  surrogate'g 
court,  having  jurisdiction  of  the  estate,  must,  upon  an 
application  made  as  prescribed  in  this  article,  accom- 
panied with  an  exemplified  copy  of  the  will,  and  of  the 
judgment,  decree,  or  order,  so  admitting  the  same  to 
prol)ate,  and  also  of  the  foreign  letters,  if  any  have  been 
issued,  record  the  will  and  foreign  letters,  and  issue 
thereupon  ancillary  letters  testamentary,  or  ancillary 
letters  of  administration  with  the  will  annexed,  as  the 
case  requires. 

2  R.  8.  «7,  f  68  a.  (2  Edm  68):  L.  1840,  ch.  384.  |2  (4  Edm.  flOl).  Sea 
Moultrie  v.  Hunt,  23  N.  T.  394 ;  Isham  r.  Gibbons,  1  Brad.  69 ;  Ex  parte 
McO>rmick.  2  id.  169;  Crum  t».  Bliss,  1  Law  Bulletin,  68;  Sullivan  «. 
Torf'Hck.  10  Hun.  173;  Beers  r.  Shannon,  73  N.  Y.  292;  Hart  v .  RusaelL  f 
Week.  big.  55;  Levy's  Estate,  1  Tuck.  20;  Despard  v.  Churchill.  M  N. 
Y.  192;  Be  Dtemar  u.  Van  Wagenen,  7  Johns.  404;  Ordronouz  v.  Hello,  3 
Bandf.  Ch.  612;  Cummlngs  rTBanks,  2  Barb.  602;  Pajaons  «•  ^K»M» 
H.  Y.  1(13 :  28  l^arb.964 ;  Suares  v.  New  York,  2  Sandf.  Ch.  173;  Trimbla 
V.  DiiedusyntI,  St  How.  Pr.  208. 

§2696.  Id.;  upon  foreign  grant  of  admlnistratioii. 
—  Upon  an  application,  maSe  as  prescribed  in  this  arti- 
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ele,  to  a  earrogate's  court  having  jurisdiction  of  tbe 
estate ;  and  the  presentation  of  letters  of  administrftr 
tion  upon  the  estate  of  a  decedent,  who  resided,  at  the 
time  of  his  death,  without  the  State,  but  within  tbe 
United  States,  granted  by  a  competent  court  of  the 
state  or  territory,  where  the  decedent  so  resided  ;  the 
surrogate's  court,  to  which  the  foreign  letters  are  eo 
presented,  must  issue  ancillary  letters  of  administra- 
tion, in  accordance  therewith ;  except  in  one  of  the  fol- 
lowing cases : 

1.  Where  ancillary  letters  have  been  previously  is- 
sued, as  prescribed  in  the  last  section. 

2.  Where  an  application,  for  letters  of  administra- 
tion upon  the  estate,  has  been  made  by  a  relative  of  the 
decedent,  who  is  legally  competent  to  act,  to  a  surro- 
gate's court  of  the  State,  having  jurisdiction  to  grant 
the  same :  and  letters  have  been  granted  accordingly 
or  the  application  has  not  been  finally  disposed  of. 

2  R.  8. 7^  1 31  (2  £dm.  77).    Matter  of  Jones,  2  Re<lf.  257. 

§  2697.  To  whom  ancillary  letters  granted.  — 
where  the  will  snecially  appoints  one  or  more  persons 
as  the  executors  thereof,  with  respect  to  personal  prop- 
erty situated  within  the  State,  the  ancillary  letters 
testamentary  must  be  directed  to  the  persons  so  ap- 
pointed, or  to  those  who  are  competent  to  act  and 
qualify.  If  all  are  incompetent,  or  fail  to  qualify,  or 
in  a  case  where  such  an  appointment  is  not  made,  ancil- 
lary letters  testamentary,  or  ancillary  letters  of  admin- 
istration, issued  as  prescribed  in  this  article,  mast  be 
directed  to  the  person  named  in  the  foreign  letters ; 
unless  another  person  applies  therefor,  and  files,  with 
this  petition,  an  instrument,  executed  by  the  foreign 
executor  or  administrator ;  or,  if  there  are  two  or  mpre* 
by  all  who  have  qualified  and  are  acting  ;  and  also 
acknowledged  or  proved,  and  certified,  in  like  manner 
as  a  deed  to  be  recorded  in  the  county,  authorizing  the 
petitioner  to  receive  such  ancillary  letters  ;  in  which 
case,  the  surrogate  must,  if  the  petitioner  is  a  fit  and 
competent  person,  issue  such  letters  directed  to  him* 
Where  two  or  more  persons  are  named  In  the  forel^ 
letters,  or  in  an  instrument  executed  as  prescribed  in 
this  section,  the  ancillary  letters  may  be  directed  to 
either  or  any  of  them,  without  naming  the  others,  if 
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the  others  fail  to  qualify,  or  if,  for  good  cause  sbowu, 
to  the  surrogate's  satisfactiou.  the  decree  so  directs. 

L.  16S3.  oh.  40S»  1 1  <«  Edm.  14i) .    Despud  v.  CburclaiU,  M  N.  Y.  192. 

g  2698.  Petition;  citation. —  An  application  for  an- 
cillary letters  testamentary,  or  ancillary  letters  of  ad- 
ministration, as  prescribed  in  this  article,  most  be  made 
by  petition.  Upon  the  presentation  thereof,  the  surro- 
gate must  ascertain,  to  his  satisfaction,  whether  any 
creditors,  or  persons  claiming  to  be  creditors,  of  the 
decedent  reside  within  the  State ;  and  if  so,  the  name 
and  residence  of  each  creditor,  or  person  claiming  to  be 
a  creditor,  so  far  as  the  same  can  be  ascertained.  He 
must  thereupon  issue  a  citation,  directed  to  each  person 
whose  name  and  residence  have  been  so  ascertained ; 
aud  also  directed  generally  to  all  creditors,  or  pei'sons 
claiming  to  be  creditors,  of  the  decedent.  Any  such 
person,  although  not  cited  by  his  name,  may  appear 
and  contest  the  application,  and  thus  make  himself  a 
party  to  the  special  proceeding. 

L.  1863,  ch.  403,  H  2  and  3  («  Edm.  144).  Matter  of  Hanover,  3  Bcdf.  91. 

§  2699.  Hearing )  aecuxity^^Upon  the  return  of  the 
citation,  the  surrogate  must  ascertain,  as  nearly  as  he 
can  do  so,  the  amount  of  debts  due,  or  daimed  to  be 
due,  from  the  decedent  to  residents  of  the  State.  Be- 
fore ancillary  letters  are  issued,  the  person,  to  whom 
they  are  awarded,  must  qualify,  as  prescribed  in  article 
fourth  of  this  title,  for  the  qualification  of  an  adminis- 
trator upon  the  estate  of  an  intestate ;  except  that  the 
penalty  of  the  bond  may,  in  the  discretion  of  the  sur- 
rogate, be  in  such  a  sum,  not  exceeding  twice  the 
amount  which  appears  to  be  due  from  the  decedent  to 
residents  of  the  State,  as  will,  in  the  surromte's  opinion, 
effectually  secure  the  payment  of  those  debts ;  or  the 
sums  which  the  resident  creditors  will  be  entitled  to 
receive,  from  the  persons  to  whom  the  letters  are  issued, 
upon  an  aooonnting  and  distribution,  either  within  the 
State,  or  within  the  jurisdiction  where  the  principal 
letters  were  issned. 
ld.,iMirtof  ti. 

§  2700.  Persons  acting  under  ancillary  letters  mnst 
tnmsmit  assets.— The  person  to  whom  ancillary  letters 
are  issued,  as  prescribed  in  this  article,  must,  unless 
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otherwise  directed  ia  tlie  decree  awarding  the  letters ; 

or  in  a  decree  made  upon  an  acooanting ;  or  by  an  order 

of  the  surrogate,  made  during  the  »lministration  of 

the  estate;  or  by  the  judgment  or  order  of  a  court  of 

record,  in  an  action  to  which  that  person  is  a  party  ; 

transmit  the  money  and  other  personal  property  of  the 

decedent,  received  by  him,  after  the  letters  are  issued, 

or  then  in  his  hands  in  another  capacity,  to  the  State, 

territory,  or  country,  where  the  principal  letters  were 

granted,  to  be  disposed  of  pursuant  to  the  laws  thereot 

Money  or  other  property,  so  transmitted  by  him,  at  any 

time  before  he  is  so  directed  to  retain  it,  must   be 

allowed  to  him  upon  an  accounting. 

New.    Despard  v.  ChUTchilL,  93  N.  T.  192:    CaininiDgs  v.  Baaks,2 
Barb.  602;  Trimble  v.  DzleducyikL,  57  How.  208;  Panons  r.  Lyman,  20 


N.  Y.  103;  IS  How.  193:  Cooley's  Bi>tate,  14  Abb.4«l;  1  Redf.  mi 
Sherwood  v  Wooster.  11  raUe,  441 ;  Ordronoux  «.  Uelle.  S  Sandf.  Ch. 
012;  Kohlcrv.  Knapp,  1  Bradf.  241. 

g  2701.  Id. ;  when  they  may  be  directed  to  p«y, 
etc.,  without  transmission.  —  The  surrogate's  court,  or 
any  court  of  the  State,  which  has  jurisdiction  of  an 
action  to  procure  an  accounting,  or  a  judgment  oonstrn- 
ing  the  will,  may,  in  a  proper  case,  by  its  judgment  or 
decree,  direct  a  person,  to  whom  ancillary  letters  are 
issued  as  prescribed  in  this  article,  to  pay,  out  of  the 
money  or  the  avails  of  the  property,  received  by  him 
under  the  ancillary  letters,  and  with  which  he  is  charge- 
able  upon  his  accounting,  the  debts  of  the  decedent,  due 
to  creditors  residing  within  the  State ;  or,  if  the  amount 
of  all  the  decedent's  debts,  here  and  elsewhere,  exceeds 
the  amount  of  all  the  decedent's  personal  property, 
applicable  thereto,  to  pay  such  a  sum  to  each  creditor, 
residing  within  the  State,  as  equals  that  creditor's 
share  of  all  the  distributable  assets,  or  to  distribute  the 
same  among  legatees  or  next  of  kin,  or  otherwise  dis- 
pose of  the  same,  as  j  ustice  requires. 

New.  Stone  v.  Scrlptun*,  4  I<ans.  U6;  Lawrence  v.  jamendort  S 
Barb.  73;  Parsons  v.  Lymao,  20  N.  Y.  103;  Deapard  v.  CharchilL  53  Id. 
192;  Suarez  v.  Mayor,  etc.,  of  New  York,  2  Sandf.  Ch.  173. 

g  2702.  Id.'  genera]  powers  and  duties. —  The  pro* 

visions  of  this  chapter,  relating  to  the  rights,  powers, 
duties,  and  liabilities  of  an  executor  or  administrator, 
apply  to  a  person  to  whom  ancillary  letters  are  granted, 
as  prescribed  in  this  article  ;  except  those  contained  in 
title  fifth  thereof ;  or  where  special  provision  is  other. 
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wise  made  in  this  article ;  or  where  a  contrary  intent  is 
expressed  in,  or  plainly  to  be  inferred  from,  the  con- 
text. 
New. 

§2703.  Recording  wills  proved  in  other  States,  eto. 
— Where  real  property,  situated  within  the  State,  or  an 
interest  therein,  which  would  descend  to  an  heir,  is 
^devised,  or  made  subject  to  a  power  of  disposition,  by 
a  will,  valid,  and  duly  executed  for  that  pnipose,  under 
the  laws  of  the  State,  of  a  person,  who  was,  at  the  time 
of  his  death,  a  resident  elsewhere  within  the  United 
States  ;  and  the  will  has  been  finally  admitted  to  pro- 
bate,  by  the  judgment,  decree,  or  order  of  a  competent 
court,  within  the  state  or  territory  where  the  decedent 
80  resided ;  and  is  filed  or  recorded  in  the  proper  office, 
ft0  prescribed  by  the  laws  of  that  state  or  territory ;  an 
exemplified  copy  of  the  will,  or  of  the  record  thereof, 
of  the  judgment,  decree,  or  order,  admitting  the  same 
to  probate,  and  of  the  proofs,  or  of  the  record  thereof, 
or  a  certificate  of  the  substance  of  the  testimony,  if 
«uch  a  certificate  is  on  file  or  recorded,  or  if  no  proofs, 
nor  any  certificate  of  the  substance  thereof  is  on  file  or 
recorded,  a  certificate  of  that  fact,  may  be  recorded  with 
the  surrogate  of  any  county  of  the  State,  where  the 
real  property  is  situated.  Such  a  record,  or  an  exem- 
plified copy  thereof,  is  presumptive  evidence  of  the 
will,  and  of  the  execution  thereof,  in  any  action  or 
flpedal  proceeding  relating  to  the  real  property. 

L.  1864,  clL.  311  (6  Edm.  «M),  amended;  L.  1872,  eta.  680  (9 Edm.  420), 
amended;  L.  1A78,  ch.  3^. 

6  2704.  Papers  recorded,  etc.  ■  how  authenticated. 
— ^Where  letters  testamentary  or  letters  of  administra- 
tion,  granted  by  a  court  elsewhere  within  the  United 
States,  are,  or  an  exemplified  copy  of  the  judgment, 
decree,  or  order  of  such  a  court  is,  proved,  recorded,  or 
otherwise  used,  as  prescribed  in  this  article,  they  or  it 
must  be  authenticated  by  the  seal  of  the  court,  and  the 
signature  of  the  clerk,  if  any,  and  of  the  chief  judge 
or  presiding  magistrate  thereof.  Where  an  exemplified 
copy  of  a  will,  or  of  proofs,  or  of  the  record  thereof,  is 
recorded  or  otherwise  used,  as  prescribed  in  this  article, 
it  mast  be  authenticated  in  like  manner,  if  the  originals 
or  the  records,  as  the  case  may  be,  remain  in  the  court ; 
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if  the^r  are  kept  in  the  castody  of  a  separate  officer,  ibey 
mast  be  authenticated  hj  his  official  seal  and  his  signa- 
ture. Where  a  certificate  of  the  eubBtance  of  the  testU 
mony  is  recorded,  as  prescribed  in  the  last  section,  it 
must  be  made  by  a  Judge  of  the  oourt,  and  attested  bj 
the  seal  thereof. 
New. 

§  2706.  The  same. — A  certificate,  under  the  great  or 
principal  seal  of  the  state  or  territory,  and  the  hand  of 
the  secretary  of  state,  or  other  officer  who  has  the  cos- 
tody  thereof,  must  be  appended  to  the  ezemplifioation, 
letters,  or  certificate  of  the  substance  of  the  testimony,  te 
the  effect  that  the  court  is  duly  constituted  ;  that  it  has 
jurisdiction,  under  the  laws  of  the  state  or  territory,  to 
grant  the  letters,  or  to  make  Uie  iudgmeat,  decree,  or 
order,  as  the  case  requires  ;  that  the  records  or  proofs 
exemplified  are  kept,  pursaant  to  those  laws,  by  thai 
court,  or  by  the  officer  who  authenticates  the  eame; 
that  the  seals,  appended  to  the  exemplifications  or  oer- 
tificates  are  genuine ;  and  that  the  officer  making  the 
certificate  verily  believes  that  eadi  of  the  signatarsfli 
attesting  the  exemplification  or  oortifioate,  is  genuine. 

N«w. 


TITLE  IV, 

Proceedings  hy  or  against  an  exsetUor  or  administrator, 
touching  the  administration  and  settlement  0/  the  es- 
tote, 

Aanou  1.  Aid,  inperTisloii,  and  control  oC  an  ozecoior  or  •dnilal^' 
trator. 
2.  AcGoanUng ;  and  Bettloment  of  the  eatete.  . 

ARTICLE  FIRST. 

AID,  BUFBRVISTOir,  AND    CONTROL  OP  AN    EXBCDTOR  OR 
ADMINISTRATOR. 

Bio.  2706.  Prooeedlngs  to  diioover  property  witUiaMU«to. 

2707.  Id.:  whero  peraoD  wlthbolding  is  Id  adother  conaly. 

2708.  Order  accompanying  citation ;  how  citation  and  ordei 
2709   Id. ;  certain  officers  may  act  in  mmigaAie^  abeenoe. 
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flko.  2710.  Sxamination  of  the  penBon  died. 

2711.  Additional  evidence. 

2712.  Decree  awarding  possession  to  tlM  peOttOMr. 
27 la  Security  to  prevent  decree. 

2714.  Warrant  to  sclxe  property. 

2715.  Executor^  etc.,  bow  compelled  to  return  Inventory. 

2716.  Id.:  how  discharged  ft-om  commitnient. 

2717.  Petition  by  creditor  or  legatee  to  compel  payment. 
Zri8.  Hearing ;  decree. 

2710.  Decree  for  payment  of  legacy,  etc..  on  giving  security. 

2720.  Proceedings  against  executor,  etc.,  for  not  setting  apart  ex- 

empt property. 

2721.  Id.;  upon  Judicial  settlement. 

g  2706.  Proceedings  to  diaoover  property  withheld, 
etc.  —  An  execntor  or  administrator  may  present  to  the 
Burrogate'B  court,  from  which  letters  were  issaed  to 
him,  a  written  petition,  duly  verified,  setting  forth, 
upon  knowledge,  or  information  and  helief,  any  facts, 
tending  to  show  that  money  or  other  personal  property, 
which  ought  to  he  delivered  to  the  petitioner,  or  which 
ought  to  he  included  in  an  inventory  or  appraisal,  is  in 
the  possession  or  under  the  control  of  a  person,  who 
withholds  the  same  from  him;  or  conoealsor  refuses  to 
exhihitit,  so  that  it  cannot  be  inventoried  or  appraised; 
And  praying  an  inquiry  respecting  it,  and  that  the  per- 
Bon  complained  of  may  he  cited  to  attend  the  Inquiry, 
and  to  be  examined  accordingly.  The  petition  may  be 
accompanied  with  an  affidavit  or  other  evidence,  written 
or  oral,  tending  to  support  the  allegations  thereof.  If 
the  surrogate  is  satisfied,  upon  the  papers  so  presented, 
that  there  are  reasonable  sfrounds  for  the  inquiry,  he 
must  issue  a  citation  accordingly ;  which  may  be  made 
returnable  forthwith,  or  at  a  future  time  fixed  by  the 
flurrogate,  and  may  be  served  at  any  time  before  the 
hearing. 

L.  U70,  ch.  SM,  1 1  (7  Edm.  736) :  L.  IBt^  eh.  850.  {  T.  Matter  of  B^eto, 
»  Hun,  462 ;  TUton  «.  Ormsby«  10  id.  7 ;  «.  o. ,  70  N.  Y.  609. 

§  2707.  Id.)  where  person  withholding  ia  in  an- 
other oottnty.  —  Where  the  person  or  any  of  the  per- 
sons, to  be  cited,  does  not  reeide,  or  is  not  within  the 
county  of  the  surrogate,  the  citation  may,  in  the  surro^ 
gate's  discretion,  require  him  to  appear  at  a  specified 
time,  at  a  place  within  the  county  where  he  resides  or 
Is  served,  before  a  Judge,  a  justice  of  the  peaoe»  or  a 
referee,  designated  in  tlie  citation,  or  before  the 
gate  of  that  cooaty. 

New. 
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§  2708.  Order  aooompanying  dtaUon)  how  oit»- 
tloo  and  order  serred.  — The  surrogate  must  annex  to 
or  indorse  upon  the  citation,  an  order,  requiring  tlie 
party  cited  to  attend  personally,  at  the  time  and  place 
therein  specified.  The  citation  and  order  must  be  person- 
aDy  served  ;  and  service  thereof  is  ineffectual,  unless  it  is 
accompanied  with  payment  or  tender  of  the  sum,  re- 
quired by  law  to  be  paid  or  tendered  to  a  witness,  who 
la  subpoBuaed  to  attend  a  trial  .in  the  supreme  court. 
A  failure  to  attend,  as  required  by  a  citation  and  order 
personally  served,  may  be  punished  as  a  contempt  of 
the  court. 

L.  1870.  eta.  394,  H  1  and  3  (7  JSdrn.  736). 

§  2709.  Id. )  certain  officers  may  act  in  KurTOgaie>i 
absence.  —  If  the  surrogate  is  absent,  the  petition  may 
be  presented  to  the  county  judge,  the  special  county 
judge,  or  the  special  surrogate,  or  to  a  justice  of  the 
supreme  court,  or  a  judge  of  a  superior  city  court  within 
his  city,  or,  except  in  New-Tork  or  Kings  county,  to  the 
mayor  or  recorder  of  a  city  within  the  surrogate's 
county.  The  officer,  to  whom  it  is  so  presented,  has 
the  same  power  as  the  surrogate,  with  respect  to  all  the 
proceedings,  and  must  issue  a  citation  and  an  order, 
returnable  before  him,  or  as  prescribed  in  the  last  two 
sections.  He  may,  at  any  stage  of  the  proceedings, 
make  an  order  transferring  them  to  the  surrogate,  wno 
must  thereupon  complete  them,  in  like  manner,  as  if  he 
had  issued  the  citation. 
L.  1S70,  ch.  394,  1 2  (7  Bdm.  726),  ameoded. 

§  2710.  Bxamination  of  the  peraon  cited.  —  Upon 
the  attendance  of  a  person,  to  whom  a  citation  is  issued, 
as  prescribed  in  this  article,  he  must  be  sworn  to  answer 
truly  all  questions  put  to  him,  tonchin^  the  inqniij 
prayed  for  in  the  petition  ;  and  he  may  be  examined 
fully  and  at  large,  respectinfip  any  money  or  other  prop- 
erty of  the  decedent,  or  of  which  the  decedent  had  pos- 
session at  the  time  of,  or  within  two  years  before,  his 
death.  A  refusal  to  be  sworn,  or  to  answer  any  ques- 
tion which  the  officer  conducting  the  examination  de- 
termines to  be  proper,  is  punishable  by  the  officer  or 
referee  conducting  the  examination,  in  the  same  man- 
ner  as  a  like  refusal  by  a  witness,  sabpcsnaed  to  attend 
a  hearing  before  the  surrogate. 
Id.,  iMtrtof  83. 
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§  2711.  AdditUmal  evidence.  —After  the  ezamina. 
tion  of  all  the  parties  cited  is  completed  unless  one  or 
more  of  them  giye  security,  as  prescribed  in  the  next 
section  bat  one,  either  party  may  produce  farther  evi. 
dence,  in  like  manner  and  with  like  effect  as  upon  a 
trial. 

New. 

§  2712.  Decree  awarding  possession  to  the  peti- 
tioner. —  Where  it  appears  to  the  surrogate  or  other 
officer  who  issued  the  citation,  from  the  examination 
and  other  testimony,  if  any,  that  there  is  reason  to  sus- 
pect, that  money  or  other  property  of  the  decedent  is 
withheld  or  concealed  by  the  person  cited,  he  must, 
unless  that  person  gives  security,  as  prescribed  in  the 
next  section,  make  a  decree,  reiciting  the  ground  of 
making  it,  and  requiring  the  person  cited  to  deliver 
possession  of  tHe  money  or  other  property  to  the  peti- 
tioner. The  decree  must  specify  the  sum  of  money  or 
describe  the  other  property.  Where  it  is  made  by  an 
officer,  other  than  the  surrogate  or  temporary  surrogate, 
it  must  be  entered,  and  may  be  enforced,  as  a  decree  of 
the  surrogate's  court. 

Td. ,  1 9.  Estate  of  McCabe,  2  Law  Bulletin,  27 ;  Matter  of  Rosenthal. 
Id.  83. 

g  2713.  Secnxity  to  prevent  decree.  —  The  security, 
to  be  given  as  prescribed  in  the  last  section,  must  be  a 
bond  to  the  petitioner,  executed  by  the  person  cited, 
with  such  sureties  and  in  such  a  penalty  as  the  surro- 
gate approves ;  describing  the  property  or  specifying 
the  sum  of  money  ;  and  conditioned  that  the  principiJ 
in  the  bond  will  pay  to  the  obligee,  or  his  successor, 
the  money ;  or  that  he  will  deliver  to  him  the  property, 
or,  in  default  thereof,  pay  to  the  obligee  the  full  value 
of  the  property,  and,  in  either  case,  that  he  will  pay  all 
damages  awarded  against  him  for  withholding  the 
property,  whenever  it  is  determined,  in  an  action  or 
special  proceeding  to  be  brought  by  the  obligee  or  his 
successor,  that  it  Delongs  to  the  estate  of  the  decedent. 
Upon  the  presentation  of  such  a  bond,  and  the  payment 
of  the  costs,  if  any,  which  the  surrogate  or  other  officer 
awards  to  the  petitioner,  within  such  a  time  as  the  sur- 
rogate or  other  officer  fixes  for  that  purpose,  an  order 
must  be  made,  dismissing  the  proceedings. 
Id..  86. 
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§  2714.  Wanrant  to  seise  pipperty.  —  Where  the 
decree  requires  the  pereoa  oited  to  deliver  money,  dis- 
obedience thereto  may  be  panished  as  a  contempt  of  the 
court.  Where  it  requires  him  to  deliver  posaesaion  of 
other  property,  a  warrant  must  be  issued,  upon  the  ap^ 
plication  of  the  petitioner,  directed  to  the  sheriff,  or, 
generally,  to  any  constable  of  the  county,  or  any 
marshal  of  the  city,  where  the  property  may  be  found; 
commanding  him  to  search  for  it ;  to  seize  it,  if  it  is 
found  in  the  possession  of  the  person  cited,  or  his  agent, 
or  a  person  deriving  title  from  him  since  the  preaenta- 
tion  of  the  petition,  and  for  that  purpose,  if  neoesaary, 
to  break  open  any  house  in  the  day  time ;  to  deliver 
the  property  so  seized,  to  the  petitioner  ;  and  to  return 
the  warrant  within  sixty  days  thereafter.  If  the  decree 
was  made  by  the  surrogate  or  temporary  surrogate, 
the  warrant  must  be  under  the  seal  of  the  aorro- 
fi^ate^s  court ;  if  by  any  other  officer,  it  must  be  under 
his  hand,  and  returnable  before  him.  The  issuing  of 
such  a  warrant  does  not  affect  the  power  of  the  court 
to  enforce  the  decree,  or  any  part  thereof,  by  panisb> 
ing  a  disobedience  thereto. 

L.  1870,  ch.  394,  p«rt  of  t  &  (7  Bdm.  727). 

§  2716.  Exeouton  etc.,  how  compelled  to  return 
inventory. — A  creditor,  or  person  interested  in  the 
estate,  mav  present  to  the  surrogate's  court  proof,  by 
affidavit,  that  an  executor  or  administrator  has  failed 
to  return  an  inventory  or  a  sufficient  Inventory,  within 
the  time  prescribed  by  law  therefor.  Thereupon,  if 
the  surrogate  is  satisfied  that  the  executor  or  adminis- 
trator is  in  default,  he  must  make  an  order,  reouiring 
the  delinquent  to  return  the  inventory,  or  a  f urtiier  in- 
ventory ;  or,  in  default  thereof,  to  show  cause,  at  a 
time  and  place  therein  specified,  why  he  should  not  be 
attached.  Upon  the  return  of  the  order,  if  the  delin- 
quent has  not  filed  a  sufficient  inventory,  the  surrogate 
must  issue  a  warrant  of  attachment  against  him,  upon 
which  the  proceedings  are  the  same,  as  upon  a  warrant 
issued  for  disobedience  to  an  order,  as  prescribed  in 
title  twelfth  of  chapter  seventeenth  of  this  act. 

<.  2 J?-.  S-  S^'^ltJl^'  ^^  f2  Bdrn.  87).    Leroj  v.  Bayard,  8  Rradf.  2!» ;   2  K 

1  Bradf.  gl ;   s.  c, 8  N.  Y.  teg.  Obs.  ai7 ;   Hart  v.  Tm  JSyck, X  J«bM. 
cn.  62;   Montgomery  t>.  DuDoiog,  2  Bradf.  220;  Thomson  v.  T&omsom  1 
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Id.  M;  ?on7th  V.  Burr,  S7  Barb.  540;  Waring  «.  WarlDg,  I  Redf.  205; 
Matter  ot  Butler*  38  N.  Y.  397 :  ZlUdn  v.  Carbart.  3  Bradf.  376 ;  Bheerin  «. 
Public  Administrator,  2  Redf.  421;  Toang  v.  Toung,  5  Week.  Dig.  109; 
J«roin«  V.  J«rome,  M  Barb.  24. 

§  2716.  Id.;  how  diBcharged  from  commitment  — 
A  person  committed  to  jail,  npon  the  return  of  a  war- 
rant of  attachment,  issued  as  prescribed  in  the  last 
aection,  may  be  discharged  by  the  surrogate,  or  a  justice 
of  the  supreme  court,  npon  his  paying  and  delivering, 
under  oath,  all  the  money  and  other  property  of  the 
decedent,  and  all  papers  relating  to  the  estate,  under 
his  control,  to  the  surrogate,  or  to  a  person  authorized 
by  the  surrogate  to  receive  the  same. 

2R.  S.  86,  822(2Edm.  88). 

g  2717.  Petition  by  creditor  or  legatee  to  compel 
pKfmiBiA,—  In  either  of  the  following  cases,  a  petition 
may  be  presented  to  the  surrogate's  court,  praying  for  a 
decree  directing  an  executor  or  administrator  to  pay  the 
petitioner's  claim,  and  that  he  may  be  cited  to  show 
cause,  why  snch  a  decree  should  not  be  made : 

1.  By  a  creditor,  for  the  payment  of  a  debt,  or  of  its 
lust  proportional  part,  at  any  time  after  six  months 
have  expired  since  letters  were  granted. 

2.  By  a  person  entitled  to  a  legacy,  or  any  other  pe- 
cuniary provision  under  the  will,  or  a  distributive  share, 
for  the  payment  or  satisfaction  thereof,  or  of  its  just 
proportional  part,  at  any  time  after  one  year  has  ex- 
pired since  letters  were  granted. 

2  R.  S.  116,  part  of  1 18  (2  Ertm.  120).  Stagg  v.  Jackson,  1  N.  T.  206  ; 
Babcork  v.  Lillli.4  Bradf.  218;  s.  o.,  Sellls*  (>i9e.  4  Abb.  272 ;  Thompson 
«.  Ta) lor.  71  N.  Y.  217 ;  House  t.  Agate, 3  Redf.  307. 

§  2718.  Bearing;  decree.^ — Upon  the  presentation 
of  a  petition,  as  prescribed  in  the  last  section,  the  sur- 
rogate must  issue  a  citation  accordingly ;  and,  upon  the 
return  thereof,  he  must  make  such  a  decree  in  the 
premisee,  as  justice  requires.  But  in  either  of  the  fol- 
lowing cases,  the  decree  must  dismiss  the  petition, 
without  prejudice  to  an  action  or  an  accounting,  in  be- 
luilf  of  the  petitioner : 

1.  Where  the  executor  or  administrator  files  a  writ- 
ten  answer,  duly  verified,  setting  forth  facts  which 
•how  that  it  is  doubtful,  whether  the  petitioner's  claim 
is  valid  and  legal,  and  denying  its  validity  or  legality, 
absolutely,  or  upon  information  and  belief. 
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2.  Where  it  is  not  proved,  to  the  satisfaction  of  the  snr- 
rogate,  that  there  is  money  or  other  personal  property  of 
the  estate,  applicable  to  the  payment  or  satisfaction  of 
the  petitioner's  claim,  and  which  may  be  so  applied, 
without  injuriously  aflfecting  the  rights  of  others,  en- 
titled to  priority  or  equality  of  payment  or  satisfac- 
tion. 

New.  Tucker  v.  Tucker,  4  Keyes,  U9;  Campbell  «.  Braen,l  BndL 
224 ;  Thompson  u.  TayJor,  72  N.  Y.  82 ;  Oilman  v.  Oilman, 63  id.  41 :  Rulh- 
ven  r.  Patten,  1  Rob.  416 ;  McNully  v.  Hurd,  72  N.  Y.  518:  chanjtin*  nil- 
inga  in  11  Hun,* 339 ;  Stilwell  r.  Carpenter.  2  Abb.  N.C.  238;  59  K.  Y.  414; 
Clapp  r.  Meserolfi,  1  Abb.  Ct.  App.  Dec.  3fi2 ;  Dubois  v.  Dubois,  6  Cow. 
494;  Thayer  v.  Clark,  4  Abb.  391 ;  8.  C  48  Barb.  243:  Rycr*9  &tate.  t 
Tuck.  128;  Sayre  r.  LRdd,7  Week.  Dig.  3u2;  Dubois'  Case,  3  Abb.  177; 
Babcock  v.  Llllis,4  Bradf.  218;  4  Abb.  272;  ;Curtis  v.  SU1welI,a2  Barb. 
354 ;  Forman  v,  Lawrence,  6  T.  &  C.  640. 

g  2719.  Decree  for  paj^ment  of  legacy,  etc.,  on  giv- 
ing security. —  In  a  case  specified  in  subdivision  second 
of  the  last  section  but  one,  the  surrogate  may,  in  his 
discretion,  entertain  the  petition,  at  any  time  after  let- 
ters are  granted,  although  a  year  has  not  expired.  In 
such  a  case,  if  it  appears,  upon  the  return  of  the  citation, 
that  a  decree  for  payment  may  be  made,  as  prescribed  in 
the  last  section ;  and  that  the  amount  of  money,  and  the 
value  of  the  other  property,  in  the  hands  of  the  executor 
or  administrator,  applicable  to  the  payment  of  debts, 
legacies,  and  expenses,  exceed,  by  at  least  one  tliird, 
the  amount  of  all  known  debts  and  claims  against  the 
estate,  of  all  legacies  which  are  entitled  to  priority 
over  the  petitioner's  claim,  and  of  all  legacies  or  dis- 
tributive snares  of  the  same  class ;  and  tnat  the  pay- 
ment or  satisfaction  of  the  legacy,  pecuniary  provision, 
or  distributive  share,  or  some  part  thereof,  is  necessary 
for  the  support  or  education  of  the  petitioner ;  the  sur- 
rogate may,  in  his  discretion,  make  a  decree,  directing 
payment  or  satisfaction  accordingly,  upon  the  filing  oC 
a  bond,  approved  bv  the  surrogate,  conditioned  aa  pre- 
scribed by  law,  with  respect  to  a  bond  which  an  execu- 
tor, or  an  administrator  with  the  will  annexed,  may  re- 
quire from  a  legatee,  upon  payment  or  satisfaction 
of  a  legacy,  before  the  expiration  of  one  year  from  the 
time  when  letters  were  issued,  pursuant  to  a  direction 
to  that  efiect,  contained  in  the  will. 

2  B.  S.  98.  H.n,  83(2  Bdm.  102).  La  Ban  v.  VandeiMlL  3  Itodfl  88B; 
Dodge  V.  Pond,  23  N.  Y.  « :  Lockwood  ».  Lockwood,  3  Redf.  8S0:  BariMt 
V.  Barnes,  13  Hun,  MS ;  Keteltas  t>.  Green, » Id.  599 ;  72  N.T.  S12;  Seymoor 
V.  Butler,  8  Bradf.  193. 
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§  2720.  Proceedings  agaioBt  executor,  etc^  for  not 
setting  apart  exempt  property. —  Where  an  executor 
or  administrator  has  iidled  to  set  apart  property  for  a 
flarviviog  husband,  wife,  or  child,  as  prescribed  by  law, 
the  person  aggrieved  may  present  a  petition  to  the  sur- 
rogate's court,  setting  forth  the  failure,  and  praying  for 
a  decree,  requiring  nim  to  set  apart  the  property  ac- 
cordingly ;  or,  if  it  has  been  lost,  injured,  or  dif^posed 
of,  to  pay  the  value  thereof,  or  the  amount  of  the  in- 
jury thereto ;  and  that  he  may  be  cited  to  sliow  cause 
why  such  a  decree  should  not  be  made.  If  the  surro- 
gate is  of  the  opinion  that  sufficient  cause  is  shown,  he 
must  issue  a  citation  accordingly.  Upon  the  return  of 
the  citation,  the  surrogate  must  make  such  a  decree  in 
the  premises  as  justice  requires.  In  a  proper  case,  the 
decree  may  require  the  executor  personally  to  pay  the 
value  of  the  property,  or  the  amount  of  tho  injury 
thereto. 

New:  see  L.  1842,  ch.l57, 1 2« and  L.  1867,  ch.783, 1 13.  Sheldon  v.Bliss, 
8K.Y.  31 :  Toelkner  r.  Hudson,  I  Sandf.  21A;  Kaln  v.  Fisher,  6N.T. 
807;  Knappv.  Public  Administrator.  2  Bradf.  258:  Vedder  v.  Saxton.  46 
Barb.  ISii;  Brlgham  v.  Bush,  33  id.  &»6 ;  Scofleld  v.  Scofleld,  6  Hill.  642; 
Appleeate  v.  Cameron,  2  Bradf.  119;  Ames  r.  Downing,  Id.  321 ;  8  N.  T. 
Leg.  Obs.  317 ;  Banks  v.  Taylor,  10  Abb.  199 ;  Clayton  v.  Wardell,  2  Bradf. 
1 ;  Comwell  v.  Deck,  2  Redf.  87. 

g  2721.  l£L  \  upon  Judicial  settlement. —  The  decree, 
made  upon  a  judicial  settlement  of  the  account  of  an 
executor  or  administrator,  may  award  to  a  surviving 
husband,  wife,  or  child,  the  same  relief  which  may  be 
awarded,  in  his  or  her  favor,  upon  a  petition  presented 
aa  prescribed  in  the  last  section. 
New.    Oomwell «.  Deck,  2  Bedf.  87. 

ARTICLE  SECOND. 
Aooounrma  and  sbttlbment  of  thb  kstatb. 

Bso.  S722.  Intermediate  accounting ;  when  Tolnntary. 
2TSS.  Id.;  when  compulsory. 
2724,  2729.  When  lunrogate  may  require  Jadidal  MiUeniuit  of 

account. 
S726.  Who  may  apply  for  accounting ;  citation  therenpoo. 

2727.  Order  to  account ;  supplemental  citation. 

2728.  Person  cited  may  bring  la  other  parties;  proceedinga  there* 

upon. 

2729.  Sxecntor,  etc,  may  petition  for  Jadicial  settlement ;  citation 

thereupon. 

2730.  Hearing. 

27S1.  Creditor,  etc. ,  not  cited,  may  contest. 
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8ic.  2732.  Executor  whose  letters  have  been  revoked  may  petitko. 
Proceedings. 
2733.  Affidavit  to  be  annexed  to  accoant. 
ZIM.  Vouchers  to  be  produced. 

2735.  Accounting  party  to  be  examined,  etc. 

2736.  Compensation  of  several  executors  or  admtntotntora. 

2737.  When  compensation  not  allowed. 

273S.  One  compensation  allowed  on  different  letters. 

2739.  Surrogate  uuiy  determine  certain  claims. 

2740.  EfTect  of  the  statute  of  limitations  on  such  claims. 

2741.  BurroKste  may  allow  for  property  lost.  etc. 

2742.  Eflect  of  Judicial  settlement  of  account 

2743.  Decree  for  payment  and  dlstrtbotton. 

2744.  Id. ;  when  specific  property  may  be  delivered. 

2745.  Id.;  when  mom^  may  be  retained. 

2746.  Id.;  share  of  infant. 

2747.  Legacy,  etc.,  to  unknown  person  to  be  paid  into  State  trea*- 

ury. 

2748.  When  legacy,  etc. ,  to  be  paid  to  county  treasurer. 

g  2722.  Intermediate  aooountin^)  when  Toluntaiy. 
—An  executor  or  admlDistrator  may,  at  any  time,  vol- 
untarily file  in  the  surrogate's  office  an  intermediate  ac- 
count, and  the  vouchers  in  support  of  the  same. 
New. 

§  2723.  Id.;  when  compulsory. —  In  either  of  the 
following  cases,  the  surrogate  may,  in  his  discretion, 
make  an  order,  requiring  an  executor  or  administrator, 
to  render  an  intermediate  account : 

1.  Where  an  application  for  an  order,  permitting  an 
execution  to  issue  upon  a  judgment  against  the  eseca- 
tor  or  administrator,  has  been  made  by  the  judgment 
creditor,  as  prescribed  in  section  1826  of  this  act. 

2.  Upon  tlie  return  of  a  citation,  issued  upon  the  pe- 
tition of  a  judgment  creditor,  praying  for  a  decree, 
granting  leave  to  issue  an  execution  upon  a  judgment 
rendered  against  tlie  decedent  in  his  life-time,  as  pre- 
Bcribed  in  section  1881  of  this  act. 

8.  Upon  the  return  of  a  citation,  issued  up>on  the  peti- 
tion  of  a  creditor,  or  person  entitled  to  a  legacy,  or 
other  pecuniary  provision,  or  a  distributive  share,  pray- 
ing for  a  decree airecting  payment  thereof,  as  prescribed 
in  section  3717  of  this  act. 

4.  Where  eigliteen  montha  have  elapsed  since  letters 
were  issued  and  no  special  proceeding,  upon  a  petition 
for  a  judicial  settlement  of  the  executor's  or  adminis- 
trator's account,  is  pending. 

2  R.  8.  11«,  1^  18  and  20  (2  Edm.  120)  i  2  R.  8. 92,  J  .-va  (2  Bdm.  W).    Scy- 
mourtJ.  Seymour,  4  Jobna.Ch.  40»;  l?oater».  W liber,  I  Patge,S17:  Rog. 
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en  V.  King,  Sid.  210;  Westervelt  v.  Qregg,  1  Barb.  Ch.  469 ;  Monnt  r. 
MitchelUSl  M.Y.  353. 

g  2724.  When  surrogate  may  reqxiire  Judicial  settle- 
ment of  account.  —  Id  either  of  the  followiDg  cases,  the 
surrogate's  court  may,  from  time  to  time,  compel  a 
judicial  settlement  of  the  account  of  an  executor  or 
administrator : 

1.  Where  one  year  has  expired  since  letters  were 
issued  to  him. 

2.  Where  letters  issued  to  him  have  been  revoked,  or, 
for  any  other  reason,  his  powers  have  ceased.* 

8.  Where  a  decree  for  the  disposition  of  real  property, 
or  of  an  interest  in  real  property,  has  been  made,  as 
prescribed  in  title  fifth  of  this  chapter,  and  the  prop- 
erty, or  a  part  thereof,  has  been  disposed  of  by  him, 
pursuant  to  the  decree. 

4.  Where  he  has  sold,  or  otherwise  disposed  of,  any 
of  the  decedent's  real  property,  or  devisable  interest  in 
real  property,  or  the  rents,  profits,  or  proceeds  thereof, 
pursuant  to  a  power  contained  in  the  decedent's  will. 

2  R.  S.  92,  H  52  and  AS  (2  Edm.  94.  98) ;  L.  IS.rr.  ch.  460.  9  36  (4  E>lni. 
493)  :  L.  1865,  ch.  733,J  1  (6  Kilm.  A83)  ;  2  R.  S.  166,  H  34.  57  (2  Edm.  110, 
113).  Bogart  r.  Van  Velsor,  4  Edw.  718;  Harris  r.  Ely,  25  N.  Y.  138; 
Valentine  v.  Valentine,  2  Barb.  Ch.  430 ;  Gerould  v.  Wilson,  16  Hun,  5«) ; 
StagR  V.  Jackson,  1  N.T.  206 :  g.  c,  2  Barb.  Ch.86;  BloodKOod  v.  Brufu, 
2  Bradf  8 :  aarke  v.  Clarke.  8  Paige,  152 ;  Lawrence's  Estate,  1  TQck.68; 
Weverr.  Marvin,  14  Barb.  376;  7  How.  182;  Farrell's  Estate,  1  Tuck. 
110 :  Stouyeneirs  Estate,  id.  241 ;  Ex  parte  Jones,  1  Redf.  263 ;  b.  c,  ^  N. 
Y.  Leg.  Obs.  124. 

6  2726.  Tlie  sama — The  surrogate's  court  may  com* 
pel  a  judicial  settlement  of  the  account  of  a  temporary 
administrator,  at  any  time.  It  may  also  compel  a  judi. 
cial  settlement  of  the  account  of  a  freeholder,  appointed 
to  dispose  of  a  decedent's  real  property,  or  interest  in 
real  property,  as  prescribed  in  title  fifth  of  this  chapter, 
in  like  manner  as  where  the  same  has  been  disposed  of 
by  the  executor  or  administrator. 

L.  1864,  ch.  71,  i  7  (6  Edm.  233)  ;  2  R.  S.  104, 9  24  (2  Edm.  106). 

§  2726.  Who  may  apply  for  accounting;  citation 
thereupon.  —  A  petition,  praying  for  the  judicial  settle- 
ment of  an  account,  and  that  the  executor  or  adminis- 
trator may  be  cited  to  show  cause,  why  he.  shoald  not 
render  and  settle  his  account,  may  be  presented,  in  a 
case  prescribed  In  either  of  the  last  two  sections,  by  a 
creditor,  or  a  person  interested  in  the  estate  or  fund,  in« 
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eluding  a  child  born  after  the  making  of  a  will ;  or  by 
any  person,  in  behalf  of  an  infant  bo  interested ;  or  bj  a 
surety  in  the  official  bond  of  the  person  required  to  ac- 
count, or  the  legal  representative  of  such  a  surety. 
Upon  the  presentation  of  such  a  petition,  a  citation  must 
be  issued  accordingly ;  except  that,  in  a  case  specified 
in  subdivision  first  of  the  last  section  but  one,  if  the 
petition  is  presented  within  less  than  eighteen  months 
after  letters  were  issued  to  the  executor  or  admlnistia- 
tor,  the  surrogate  may  entertain  or  decline  to  entertain 
it,  in  his  discretion. 

See  statutes  cited  under  2  2724,  ante.  Lewis  r.  Maloney,  12  Ilan,  TOfi 
Mattor  of  Jones,  5  N.  Y.  Leff.  Obs.  124  :  1  Kedf.  3fi3:  Thomsons.  Thom- 
son, 1  Bradf.  24  ;  Becker  v.  Hager,8  How.  08:  Wever  v.  Man'm,  14  Bart. 
376;  7  How.  182;  Bonfanti  v.  Dfguerro.  3  Bradf.  429;  Clark  r.  Ford.  1 
Abb.  ('t.  App.  Dec.  3J9;  3  Keye<(,  370;  3  Abb.  N.  S.  245;  34  How.  478; 
SniltJi  V.  Lawrence,  II  PaJRe,  20f»;  Woodruff  r.  AVwdnilT,  17  Abb.  165; 
BobiiHon  v.  Robinson,  5  Lans.  165;  Decouche  v.  8avet1er,  3  Johns.  Ch- 
1<M:  Shumway  w.  Cooper,  16  Barb,  ft:*;  L.  1667,  ch.  782.  }  11 ;  Wood  v. 
Brown, 31  N,Y.  337;  Burtr.  Burt.  41  id.  46:  Buchnnr.  Kintoul,  10  Han, 
16 »:  s.  c,  70  N.Y.  1 ;  Worrall  r.  Drlgg-s  1  Rcilf.  44(>. 

^  2727.  Order  to  account ;  supplemental  citation.  — 
Upon  the  return  of  a  citation^^issued  as  prescribed  in 
either  of  the  foregoing  sections  of  this  article,  if  the  ex- 
ecutor or  administrator  fails  either  to  appear,  or  to 
show  good  cause  to  the  contrary,  or  to  present,  in  a 
proper  case,  a  petition  as  prescribed  in  the  next  section 
but  one,  an  order  must  be  made,  directing  him  to  ac- 
count within  such  a  time,  and  in  such  a  manner  as  the 
surrogate  prescribes,  and  to  attend,  from  time  to  time, 
before  the  surrogate,  for  that  purpose.  The  executor 
or  administrator  is  bound  by  such  an  order,  without 
service  tliereof.  If  be  disobeys  it,  the  surrogate  may 
issue  a  warrant  of  attachment  against  him,  and  his  let- 
ters may  be  revoked,  as  where  a  warrant  of  attachment 
is  issued  to  compel  the  return  of  an  inventory.  If  it 
appears  that  there  is  a  surplus,  distributable  to  cred- 
itors or  persons  interested,  the  surrogate  may.  at  any 
time,  issue  a  supplemental  citation,  directed  to  the  per- 
sons who  must  be  cited,  upon  the  petition  of  an  execu- 
tor or  administrator  for  a  judicial  settlement  of  his 
account,  and  requiring  them  to  attend  the  accounting. 
2  R.  S.  92,  J  M  (2  Edm.  95),  amended. 

§  2728.  Person  cited  may  bring  in  other  parties  j 
proceedings  thereupon.  —  Upon  the  return  of  a  citation, 
issued  as  prescribed  in  either  of  the  foregoing  sections 
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of  thia  article.  If  one  year  lias  expired  since  letters  were 
issaed  to  the  executor  or  administrator,  he  may  present 
a  petition  as  prescribed  in  the  next  section.  A  citation 
issued  upon  such  a  petition,  need  not  be  directed  to  the 
petitioner  in  the  special  proceeding  pending  against  the 
executor  or  administrator;  but  the  hearing  of  that 
special  proceeding  must  be  adjourned,  until  the  return 
oi  the  citation  so  issued;  whereupon  the  two  special 

SToceedings  must  be  consolidated.    The  consolidation 
oes  not  affect  any  power  of  the  surrogate,  which  might 
be  exercised  in  either  special  proceeding. 

2  R.  8.  93,  part  of  J 60  (2  Edm.  96). 

g  2729.  XZxecutor,  etcx,  may  petition/or  Judicial  set- 
tlement j  citation  thereupon.  —  At  any  time  after  the 
expiration  of  one  year  since  letters  were  issued  to  an  ex- 
ecutor or  administrator,  he  may  present  to  the  surro- 
gate's court  a  written  petition,  duly  verified,  praying 
that  his  account  may  be  judicially  settled  ;  aud  that  the 
creditors,  or  persons  claiming  to  be  creditors,  of  the  de- 
cedent, and  the  decedent's  husband  or  wife,  next  of  kin 
and  legatees,  if  any  ;  or,  if  either  of  those  persons  has 
died,  his  executor  or  administrator,  if  any ;  may  be 
cited  to  attend  the  settlement.  If  one  of  two  or  more 
co-executors  or  co-administrators  presents  a  petition  for 
a  judicial  settlement  of  his  separate  account,  it  must 
pray  that  his  co-executors  or  co-administrators  may  also 
be  cited.  Upon  the  presentation  of  a  petition,  as  pre- 
scribed In  this  section,  the  surrogate  must  issue  a  cita- 
tion accordingly. 

2  B.  S.  93,  part  of  {  eo,  and  |  70  (2  Edm.  96,  98) ;  L.  1867,  ch.  782.  » 14  (7 
Edm.  170);  Kellcttw.  Bathbun,4  Paige,  102;  Fisher  v.  Banta,  66  N.  Y 
468,  4M,  481. 

§2730.  Hearing.  —  Upon  the  return  of  a  citation, 
issued  as  prescribed  in  the  last  section,  the  surrogate 
must  take  the  account,  and  hear  the  allegations  and 
proofs  of  the  parties,  respecting  the  same.  Any  party 
may  contest  the  account,  with  respect  to  a  matter  affect- 
ing his  interest  in  the  settlement  and  distribution  of  the 
estate. 

2  R.  S.  94  J  63  (2  Edm.  97) ;  scej  r>3fi,  ante.  Van  Vleck  v.  Burrows,  6 
Barb.  341 ;  Disosway  r.  Bank  of  Washington,  24  Id.  60. 

g  2731.  Creditor,  etc.,  not  cited,  may  contest.  —  A 
creditor,  or  a  person  interested  in  the  estate,  although 
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not  cited,  is  entitled  to  appear  apon  the  hearic^,  and 
thus  make  himself  a  party  to  the  special  proceeding. 

Id.,  part  of  i  63,  amended.    Matter  of  Rich,  3  Sedt  177 ;  BodMn  *. 

Rlntoul,70N.Y.  I. 

§  2732.  Ezecaton  whose  letten  hav«  been  revoked 
may  petition.  Prooeedings. — Where  letters,  issued  to 
an  executor  or  administrator,  have  been  revoked,  he 
may  present  to  tlie  surrogate's  court  a  written  petition, 
duly  verified,  praying  that  his  account  may  be  jadiciaUy 
settled,  and  that  his  successor,  if  a  successor  has  been 
appointed,  and  the  other  person  specified  in  section  27*^ 
of  this  act.  may  be  cited  to  attend  the  settlement.  The 
provisioDS  of  the  last  three  sections  apply  to,  and  regu- 
late the  proceedings  upon,  such  a  petition. 

Id.,  i 69,  amen<Ied.  EvcrU  v.  Everts,  62 Barb.  SH ;  see  DakiD  r.  I>em- 
ming,  6  Paige,  95. 

§  2733.  Affidavit  to  be  annexed  to  accoimt.  —  To 

each  account,  filed  with  the  surrogate,  as  prescribed  in 
this  article,  must  be  appended  the  afiidavit  of  the  ac- 
counting party,  to  the  effect  that  the  account  contains, 
according  to  the  best  of  his  knowledge  and  belief,  a  full 
and  true  statement  of  all  his  receipts  and  disbursements 
on  account  of  the  estate  of  the  decedent  ;  and  of  all 
money  and  other  propertv  belonging  to  the  estate, 
which  have  come  to  his  hands,  or  which  have  been 
received  by  any  other  person,  by  his  order  or  authority, 
for  his  use  ;  and  that  he  does  not  know  of  any  error  or 
omission  in  the  account,  to  the  prejudice  of  any  creditor 
of,  or  person  interested  in,  the  estate  of  the  decedent. 

New  in  form.    Williams  o.  Pardy,  6  Paige,  166 ;  Dayton  on  Sarr.,  p. 

472. 

§  2734.  Vouchers  to  be  produced. — Upon  an  account- 
ing by  an  executor  or  administrator,  the  accounting  party 
must  produce  and  file  a  voucher  for  every  payment, 
except  in  one  of  the  following  cases  : 

1.  He  may  be  allowed,  without  a  voucher,  any  proper 
item  of  expenditure,  not  exceeding  twenty  dollars,  if  it 
is  supported  by  his  own  uncontradicted  oath,  stating 
positively  the  fact  of  payment,  and  specifying  when  ana 
to  whom  the  pavment  was  made ;  provided  that  all  the 
items  so  allowed  against  an  estate,  upon  all  theaooount- 
ings  of  all  the  executors  or  administrators,  shall  not 
exceed  five  hundred  dollars. 
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2.  If  he  proves,  by  his  own  oath  or  another's  testi- 
mony, that  he  did  not  take  a  voucher  yrhen  he  made 
tho  payment;  or  that  the  voucher  then  taken  by  him 
has  been  lost  or  destroyed ;  he  may  be  allowed  any 
item,  the  payment  of  which  he  satisfactorily  proves  by 
the  testimony  of  the  person  to  whom  he  made  it :  or,  if 
that  person  is  dead,  or  cannot,  after  diligent  search,  be 
found,  by  any  competent  evidence,  other  than  his  own 
oath,  or  that  of  his  wife. 

But  an  allowance  cannot  be  made,  as  specified  in  this 
section,  unless  the  surrogate  is  satisfied  that  the  charge 
is  correct  and  just. 

2  R.  S.  92.  1 54,  and  part  of  {  55  (2  Edm.  95).  Dayton  on  Surr.  474  i 
Matter  of  Pollock,  3  Redf.  100;  Wilcox  v.  Smith,  26  Barb.  342;  L.  1847, 
ch.  71 ;  BooghtoD  v.  Flint.  74  N.  Y.  476;  Peck  «.  Sberwood.  56  id.  615; 
Broom  v.  Van  Hook,  1  Bedf.  444 ;  Hetzger  o.  Metzger,  1  Bradf.  265. 

§  2735.  Aocoanting  party  to  bo  ozamined,  etc.  — 
Tlie  surrogate  may,  at  any  time,  make  an  order  requir- 
ing the  accounting  party  to  make  and  file  his  account ; 
or  to  attend  and  be  examined  under  oath,  touching  his 
receipts  and  disbursements;  or  touching  any  other 
matter  relating  to  his  administration  of  the  estate,  or 
any  act  done  by  him  under  color  of  his  letters,  or  after 
the  decedent's  death,  and  before  the  letters  were  issued; 
or  touching  any  personal  property,  owned  or  held  by 
the  decedent,  at  the  time  of  his  death. 

2  R.  S.  92, 1 54  (2  Edm.  95).  and  2  R.  8.  87.  H  25-57,  or  such  thereof  as 
are  applicable.  Accounts  and  Diode  of  accounting.— Wilcox  v.  Smith, 
26  Barb.  316;  Matter  of  Jonea.  5  N.  Y.  Log.  Obs.  124 ;  1  Kedf.  263;  St. 
John's  SsUte,!  Tack.  129:  Adair  v.  Brimmer,  74  N.  Y.  530;  Matter  of 
Hall,7  Abb.  N.  C.  149  ;  Peck  r.  Sherwood,  56  N.  Y.  615;  Westervelt  v. 
Gregg,  11  Barb.  Ch.  469;  Smith  v.  Van  Ruren.  2  Id.  473;  Mount  v. 
MlTchell.  31  N.  Y.  356,  363  ;  Balnbrldgo  v.  McCullough.  1  Hun,  4R8;  KIl- 
lett  o.  Bathban,  4  Paige,  urz;  Weller  v.  Sug^ett,  3  Rcdf.  249;  Hosack  v. 
Rogers,  9  Paijro,  451 ;  Matter  of  Rich,  3  Reuf.  177:  Upson  v.  Badeau,  3 
Bradf.  13:  M!artin  v.  flage,  9  N.  Y.  398;  Matter  of  Pollock,  3  Bedf.  100; 
Merchant  v.  Merchant,  2  Bradf.  432;  Biichan  r.  Rintoui,70  N.  Y.  1: 
BouKhton  V.  Flint.  74  Id.  476;  5  Abb.  N.  C.  215;  Matter  of  Douglas,  3 
Rcdf.  538;  Montroaa  ».  Wheeler,  4  Luns,  99;  Dakin  v.  Demmfng,  6 
Paige,  95:  Famsworth  r.  OUphant,  19  Barb.  30 ;  Bloodgood  v.  Bruen, 
2  Uradf.  8;  Levy's  Estate.  1  Tuck.  148;  Stiles  v.  Burch,  5  Paige,  132; 
Ballou  r.  Ballon,  8  Week.  Die  363;  EvertHon  r.  Tappan,  5  Johns.  Ch. 
497:  Stagg  v.  Jackson,  1  N.  Y.  206:  Hatch  v.  Bawett,  SiUI.  359;  Ross 
V.  Roberts,  3  ITun,  90;  8.  c,  63  N.  Y.  652;  Horlon  r.  McCoy,  47  id. 
21;  Estate  of  Smith,  2  Law  Bulletin.  50;  St.  John  f.  Voorhies,  19 
Abb.  53;  Deralsmes  v.  Deraismes,  72  N.  Y.  154  ;Mann  v.  Lawrence,  3 
Brad.  424;  WoodruflT  v.  Woodruff,  17  Abb.  165  ;  Glnichlo  r.  Porcella,  3 
Brad.  277;  BverU  v.  Everte,  62  Barb.  577;  Ogllvie  v.  Ogilvie,  1  Brad. 
356;  Adam^s  Estate,  1  Tuck.  109;  Thompson's  Estate,  id.  51;  Matter  of 
Saltus,  3  Abb.  a.  App.  Dec.  243;  3  Kcycs,  .W:  Van  V lock  v.  Bur- 
roaghs,  6  Barb.  341 ;  Grlfflth  r.  Beecher.  10  id.  4.'fi;  ValenUner.  >,al- 
«Dtine,  2 Barb.  Ch.  430.  Aasets  to  be  accounted  for.— Peck ».  Mead,  2 
Wend.   470;    Mead  v,    Merrltt,  2  Paige,  402;    Doollttio  r.  Lewis,   7 
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Johns.  Oh.  45 ;  Decker  it.  Ml11ert2  Paige,  149 ;  Gilman  «.  Oilman.  2  Lans. 
1 :  Scranton  r.  Farmers'  A  M.  Bank,  ai  Barb.  527;  8.  c  21  N.  Y.  C4 : 
Churchill  v  PreBcott.  3  Brad.  2Xi ;  Hatsted  v.  Uvman,  3  id.  4^ ;  Thom> 
son*.  Thomson.  I  id.  24;  McNabb  v.  Pond,  4  Id.  7:  Pltt«  r.  Jam(=s.)ik, 

15  Barb  310  :  woodrufTs  Estate,  1  Tack.  M:  Eyre  r.  HUbee.  33  Bart. 
902;  22  How.  11^;  Moees  v.  Murgatroyd,  1  Johns.  Ch.  D'.t:  Norton  r. 
Norton,  2  Sandf.  29r> ;  Hotchkiss  r.  Auburn  A  Roch.  R.  R.  Co..  V?  Barb. 
GOO:  IXemare'it  v.  Wynkoop,  3  Johns. Ch.  129, 145-  Robinson  r.  Mc.imrur, 

16  Barb.  531 ;  Wadsworth  v.  Aicolt,  6  N.  Y.  64  •  Kohler  e.  Knapp,  I  Brai. 
241 :  Wyraanr.  Wyman,2S  N.  Y.253;  Johnson  v.  Gorbell.  II  Paig^.  365; 
Mott  t».  Mott,  11  Barb.  127. 

§  2736.  Oompensation  of  several  ezecators  or  ad- 
ministratom.  —  Where  the  value  of  the  personal  e.<%tate 
of  the  decedent  amounts  to  one  hundred  thousand  dol- 
lars, or  more,  over  all  his  debts,  each  executor  or  ad- 
ministrator is  entitled  to  the  full  compensation,  allowed 
by  law  to  a  sole  executor  or  administrator,  unless  there 
are  more  than  three  ;  in  which  case,  the  compensation, 
to  which  three  would  be  entitled,  mnat  be  divided 
equally  among^  them. 

2R.  S.  93,  2  58  (2Edm.  95),  amended;  L.  1863.  ch.  362  (6  Etlm.  127). 
Manning  tj.  Manning,  1  Johns.  Ch.  527;  McWhorter  r.  Benson,  Uopk.  2!?; 
Vanderheyden  v.  Vanderheyden,  2  Paige,  2ifi  ;  Collier  v.  Mun,  7  Abb. 
N.  8.  193;  s.  c,  41  N.  Y,  I4:i;  1  Tuck.  136;  Fisher  r.  Fisher.  1  Brad.  33?^; 
Valentine  v.  Valentine,  2  Barb.  Ch.  430;  Mann  r.  Lawrence.  3  BraJf. 
424;  Drake  i*.  Price.  5  N.  Y.  430;  Morgan  v.  Hannaa,  13  .\bb.  N.  S.  ;>^I; 
llosack  V.  Rogers,  9  Paige,  461 ;  Wheelwright  v.  Wheelwright,  2  Kcdf. 
801;  Cox  t'.  Scherracrhorn,  18  Hun,  16:  Browning  v.  Vanderhovfn.  55 
How.  97;  HaUeyv.  Van  Amringe.  6  Paige,  12;  Dakin  v.  Demmlne,  Id. 
95;  Qlllcspie  v.  Brooks,  2  Rodf.  M9:  McUahon  t*.  Allen,  4  E.  D.  Smith, 
619;  Cavins  v.  Chaubert.9  Paige,  160;  Schenck  v.  Dart,  22  N.  Y.  130: 
Burtia  v.'Dodge,  1  Barb.  Ch.  77 ;  Setts  v.  Betta,  4  Abb.  N.  C.  317 :  Wester- 
fleld  V.  Westerfleld,  1  Brad.  199;  Green  r.  Sanders,  ISHun,  3W;  M.-ttler 
of  Duncan,  3  Redf.  153;  Runkle  f .  Allison.  34  N.  Y.  180;  Estate  rrf  Van 
Nest,  1  Tuck.  130 ;  White  r.  Bullock,  15  How.  102;  Eager  v.  Roberts,  2 
Redf.  247 ;  Lansing  v.  Lansing,  45  Barb.  182. 

(^  2737.    When  compensation    not    allowed.  —  But 

where  the  will  provides  a  specific  compensation  to  an 
executor  or  administrator,  he  is  not  entitled  to  any 
allowance  for  his  services,  unless,  by  a  written  instru- 
ment filed  with  the  surrogate,  he  renounces  the  specific 
compensation. 

Id.,  259.  Ireland  r.  Corae,67  N.  Y..-M3;  Downing  v.  Marshall,  I  Abb. 
Ct.  App.  Dec.  526;  Church  v.  Eckford,  tt  Paige,  412. 

§  2738.  One  oompensation  allowed  on  different  let- 
ten.-— Where  successive  or  different  letters  are  ii^sued 
to  the  same  person,  upon  the  estate  of  the  same  dece- 
dent, including  a  case  where  letters  testamentary  or 
letters  of  general  administration  are  issued  to  a  person 
who  has  been  previously  appointed  a  temporary  admin- 
istrator, he  is  entitled  to  compensation,  in  one  capadty 
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only,  at  bis  election ;  except  that  where  he  has  received 
compensation  in  one  capacity,  he  is  entitled  to  the  ex 
cess,  if  any,  of  the  compensation  prescribed  by  law  in 
the  other  capacity,  above  the  sum  which  he  has  already 
received. 

New.  Drake  v.  Price,  5  N.  Y.  430:  Matter  of  Carman,  3  Itedf.  46 ^ 
Uall  V.  Hall,  18  Hun,  3u8 ;  8.  c,  9  Week.  T)\g.  198. 

§  2739.  Surrogate  may  determine  certain  claims.  — 
Upon  a  judicial  settlement  of  the  account  of  an  execu* 
lor  or  administrator,  he  may  prove  any  debt  owing  to 
him  by  the  decedent.  Where  a  contest  arises  between 
the  accounting  party  and  any  of  the  other  parties,  re« 
specting  any  property  alleged  to  belong  to  the  estate, 
but  to  which  the  accounting  party  lays  claim;  or  re- 
specting a  debt,  alleged  to  be  due  by  the  accounting 
party  to  the  decedent,  or  by  the  decedent  to  the  ac- 
counting party ;  the  contest  must  be  tried  and  deter- 
mined in  the  same  manner  as  any  other  issue,  arising 
in  the  surrogate's  court. 

2  R.  S.  88,  {  33  (2  Bdm.  90)  ;  L.  1837,  ch.  460,  }  37  (4  Edm.  494).  Bongh- 
ton  V.  Flint,  74  N.  Y.476;  5  Abb,  N.  0.215;  Gardneru.flardnor,  7  Paige, 
112;  Shakespeare  v.  Markham,  72  N.  T.  400;  Terry  v.  Dayton.  31  Barb. 
MV ;  A<lain'ii  Estate,  1  Tuck.  109 ;  Llvingitton  v.  Newkirk,  3  Johns.  Ch. 
312;  Smith  r.  Christopher,  16  Abb.  N.  8.  332;  3  Hun,  585;  6  T.  A  C  288; 
Kyle  V.  Kyle,  67  N.  Y.400;  Jumel  r.  Jumel.7  Paige,  591 :  Merchant  r. 
Merchant,  2  Bradf.  432;  Vulte  v.  Martin.  44  How.  Pr.  18;  Matter  of 
Flood,  18  Abb.  N.  S.  407;  Hopkins  r.  Van  Valkenbnrgh,  16  Hun,  3; 
Levineas  v.  Cassebeer,  3  Redf.  491 ;  Matter  of  I/cslie.  id.  2A0 ;  Everts  w. 
EverU,  62  Barb.  677 ;  Stilwell  r.  Carpenter.  59  N.  Y.  414 ;  Beyan  r. 
Coopcr,72  1d.  317. 

§  2740.  Effect  of  the  statate  of  limitations  on  such 
claims. — From  the  death  of  the  decedent,  until  the  first 
judicial  settlement  of  an  account  of  his  executor  or  ad- 
ministrator, the  running  of  the  statute  of  limitationst 
against  a  deht  due  from  the  decedent  to  the  accounting 
party,  or  any  other  cause  of  action,  in  favor  of  the  lat- 
ter against  the  decedent,  is  suspended,  unless  the  ac- 
counting party  was  appointed  upon  the  revocation  of 
former  letters  issued  to  another  person ;  in  which  case, 
the  running  of  the  statute  is  so  suspended,  from  the 
grant  of  letters  to  him,  until  the  first  judicial  settlement 
of  his  account.  After  the  first  judicial  settlement  of 
the  accouiit  of  an  executor  or  administrator,  the  statute 
of  limitations  begins  again  to  run  against  a  debt  due  to 
him  from  the  decedent,  or  any  other  cause  of  action  in 
bis  favor  against  the  decedent. 
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L.  1837,  ch.  460, 1 87,  amended ;  L.  186Mh.  SH  (7  Bdm.  320).  House  v. 
Ajcate,  3  Redf.  307 ;  Rosrere  v.  Rogers.  3  Wend.  SOS ;  Matter  of  Bogexa,  U 
M.  Y.  Leg.  Obs.  245 ;  Broome  «.  Vao  Hook,  1  Redf.  444 ;  Gilchrist  v.  Sea, 
9  Paige,  66  ;  Wilcox  v.  Smith,  26  Barb.  316 :  Treat  v.  Fortune,  3  Brad. 
116 -Boughton  V.  Flint.  74  N.Y.  476 ;  5  Abb.  N.  a  213. 

§2741.  Surrogate  may  allow  for  proparty  lost,  elc 
— Upon  a  judicial  Bettlement  of  the  account  of  an  execa- 
tor  or  admin istrator,  the  surrogate  may  allow  the  ac- 
counting party,  for  property  of  the  decedent,  perished 
or  lost  without  the  fault  of  the  accounting  party. 

2  R.  S.  93, 1 56  (2  Edm.  93).  Baskin  v.  Baskin,  4  Lans.  90 :  Fnrmaa  v. 
Coe,  1  Cai.  Cas.  96;  Matter  of  Pollock,  3  Redf.  100 ;  see  Shnltleworth  ». 
Winter,  5i  N.T.  6M ;  TruBtees  of  Harvard  Ooll.  o.  Qulnn,  3  Redf.  514. 

§  2742.  Bffeot  of  Judicial  Bettlement  of  aooouiLt.  — 

A  judicial  settlement  of  the  account  of  an  executor  or 
administrator,  either  by  the  decree  of  the  surrogate's 
court,  or  upon  an  appeal  therefrom,  is  conclusive  eri- 
deuce,  against  all  the  parties  who  were  duly  cited  or 
appeared,  and  all  persons  deriving  title  from  any  of 
them  at  any  time,  of  the  following  facts,  and  no  others; 

1.  That  the  items  allowed  to  the  accounting  party, 
for  money  paid  to  creditors,  legatees,  and  next  of  kin, 
for  necessary  expenses,  and  for  his  services,  are  correct. 

2.  That  the  accounting  party  has  been  charged  with 
all  the  interest  for  money  received  by  him,  and  em- 
braced in  the  account,  for  which  he  was  legally  ac- 
countable. 

3.  That  the  money  charged  to  the  accounting  party, 
as  collected,  is  all  that  was  collectible,  at  the  time  of  the 
settlement,  on  the  debts  stated  in  the  account. 

4.  That  the  allowances  made  to  the  acoountinff  party, 

for  the    decrease,  and    the    charges    against  him  for 

the  increase,  in  the  value  of  property,  were  correctly 

made. 

Id.,  {  65,  amended.  McNulty  v.  Hurd,  72  N.  Y.  818 ;  Tucker  v.  Tucker, 
4  KeyeA.  136;  Be  van  v.  Cooper,  72  M.  Y.  317 ;  Shakespeare  e.  Markham,id. 
40() ;  Magee  v.  Veeder,6  Barb.  32 :  Disosway  v.  Bank  of  Washington.  Si 
Id.  60;  Andrews  r.  Wallace,  29  Id.  350;  Cooper  *.  Felter.  «  Lana.  4iS3, 
Levineaa  f.  Caasebeer.S  Redf. 491 ;  Matter  of  Leslie,  Id.  fflO;  tiarrey  r. 
McCuo.  id.  313;  Brick's  Estate.  13  Abb.  Pr.  12:  Brown  v.  Brown,  33 
Barb.  217;  Paff  v.  Kinney,  1  Brad.  I;  Bank  of  Ponghkeepale  v.  Has- 
brouck,  6N.  Y.  216;  l-'ulton  r.  Whitnej'.  66  Id.  348;  8.o^SHan,l«: 
Johnson  r.  Richards.  3  Id.  434:  Dana's  Estate,  1  Tuck.  llS^Wnrts  f.  Jen- 


kins.  U  Barb.  646 ;  Thayer  p.  Clark,  48  id.  243;  8.  C..  41  N.Y.  630;  Brown 
r.  Brown.  53  Barb.  217 ;  6UIes  v.  Burch.  3  Paig«,  132:  Paff  ti.  Kinney,  S 
o......  «...  ^,.,      _ r.  WS ;  Chnrchi"      ~ 
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Sandl.  30) ;  QUI  r.  Brouwer,  37  N.Y.  349;  31  How.  WS ;  Churchill  r.  Pre^ 
cott.  3  Brad.  233 ;  Thompson  r.  Brown,  4  Johns.  Ch.  610 ;  Tott«n*a 
U       MO  "*'   Sipperly  r.  Baucus,  ^4  N.  Y.46;   Uoodv.  Hood,  W 
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§  2743.  Decree   for  payment  and    distribution.  — 

Where  an  account  is  judicially  settled,  as  prescribed  in 
this  article,  and  any  part  of  the  estate  remains,  and  Ib 
ready  to  be  distributed  to  the  creditors,  legatees,  next 
of  kin,  husband,  or  wife  of  the  decedent,  or  their  as- 
signs, the  decree  must  direct  the  payment  and  distribu- 
tion  thereof  to  the  persons  so  entitled,  according  to 
their  respective  rights.  If  any  person,  who  is  a  neces- 
sary party  for  that  purpose,  has  not  been  cited  or  has 
not  appeared,  a  supplemental  citation  must  be  issued, 
as  prescribed  in  section  2727  of  this  act.  Where  the 
validity  of  a  debt,  claim,  or  distributive  share,  is  not 
disputed,  or  has  been  established,  the  decree  must  de- 
termine  to  whom  it  is  payable,  the  sum  to  be  paid  by 
reason  thereof,  and  all  other  questions  concerning  the 
same.  With  respect  to  the  matters  enumerated  in  this 
section,  the  decree  is  conclusive  upon  each  party  to  the 
special  proceeding,  who  was  duly  cited  or  appeared; 
and  upon  every  person  deriving  title  from  such  a 
party . 

Id.. 871.  Fowler».  Lockwood,  3  Rcdf.  465;  Matter  of  Pollock,  8  id.  100; 
HoKkinr.  Teller,  id.  316;  Fowler  t?.  Lockwood,  Id.  466;  Adair  v.  Brem- 
iner,  74  N.Y.  539;  Nichols  v.  Chapman,  9  Wend.  452;  Clayton  v.Wardell, 
2  Bradf.  1;  Johnson  r.  Corbctt.  11  Paige,  265 ;  Wilcox  v.  Smith,  26  Barb. 
816;  Iscnhart  v.  Brown,  2  Edw.  341  ;  Tradesmen  Nat.  Bank  v.  McFeely, 
61  Barb.  552;  Salter  v.  Neavillc,  1  Bradf.  488 ;  Babcock  v.  Ullis,  4  Brad. 218 ; 
4  Abb.  f72;  Payne  v.  Matthews,  6  Paise,  19;  Johns*  EsUte,  1  Tuck.  126; 
Mountv.  Mitchell,  31  N.Y.  356 ;  19  Abb.  1 ;  Bemes  v.  Wcisser,  2  Brad. 
212 ;  llovey  v.  Smith,  1  Barb.  372 ;  Cooper  r.  f  elter,  6  Lans.  485 ;  Harris 
tj.  Meyer,  3  Redf.  450;  Goodyear  v.  Watson,  14  Barb.  481;  Barlow  v, 
Teomans,  50  id.  187:  Brown  v.  Public  Administrator,  2  Bradf.  103; 
Ainsjiie  r.IUdcllflr,  7  Paige,  439 ;  Stevenson  v.  Weisser,  1  Brad.  343;  John- 
son v.  Corbett,  11  PaiKe,  265.  Puyraent  of  lepacieH.  —Orton  t7.  Orion,  3 
Abb.  Ct.  App.  Dec.  411;  3Keyes,4ri6;  Matter  of  Williams,  12  N.Y.  liCg. 
Obe,  179;  Ex  parte  McComb,  4  Brad.  151;  Bath  v.  Ammerman,  id.  129; 
Boughton  V.  Flint,  74  N.  Y.  476 ;  5  Abb.  N.  C.  215 :  Clark  v.  Bogardus,  2 
£dw..'W7;  atnggv.  Beekman,  id.  89;  Matter  of  Le^iUe,  3  Redf.  230; 
Soverhill  r.  Suydam,59N.  Y.  140;  Clapp  v.  Mciwrole,  1  Abb.  Ct.  App. 
Dec.  361;  1  Keyes,  281;  Wilcox  r.  McCarthy,  3  Bradf.  284;  Wilkes  «. 
Harper,  1  N.R.  586 ;  McLoskcy  v.  Reld,  4  Bradf.  334 ;  Dustan  r.  Dustan, 
1  Paige, .WJj  Campbell  r.  Cowdrcy,31  How.  172;  Bradnerr.  Faulkner,  12 
N.  Y.  474;  Lawrence  v.  Bmbre,  3  Brad.  364 ;  Morrii*  v.  Kent,  2  Edw.  175 ; 
Williamson  v.  Williamson,  6  Puige,  29S:  Van  Brammer  v.  Hoinuan,  2 
Johns.  Cas.  200;  Cooker.  Mcoker.42  IJarb.  533;  Pierce  r.  Chamberlain, 
41  How.  501 ;  Fish's  Estate,  19  Abb.  2<i9 ;  Plerpont  v.  Edwards.  25  N.  T. 
128;  24  How.  419;  Trustees  of  Harvard  Coll.  t<.  Quinn.  3  Redf.  514  ;  Mat- 
ter of  Pollock,  id.  100.  Assets:  how  distributed.— 2  R.  S.  96,  9  75, 
and fbllowingsections ;  Black's  Estate,  1  Tuck.  145;  Burr  v.  Sherwood, 
8  Brad.  85;  Fumiss  v.Furnisa,  51  How.  64 ;  Ferrle  v.  Public  Adroinlstr*- 
tor,  3  Bradf.  249;  Hill  r.  Nye,  17  Hun,  4^7 ;  Suckley's  Estate,  II  Id.  344  ? 
Adee  v.  Campbell,  20  Alb.  L.  J.  454 ;  a.  c,  14  Hun,  551 ;  Gazlay  v.  Corn- 
well,  2  Rodf.  139;  Sweezey  v.  Willis,  1  Bradf.  495;  Wood  v.  Keyes,  8 
Paige,  365;  Shultzv.  Pulver,  3id.  182;  11  Wend.  361 ;  Thomson  r.  Car- 
inichael,  3Sandf.  Ch.  120;  Terry  r.  Dayton,  31  Barb.  519;  Haysu.  Hlb- 
bard,  3  Kedf .  28;   Hiner.  Hlne,  39  Barb.  507;  Sandford  v.  Sandford,  * 
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Lans.  4S6:  61  Barb.  293;  Bruce  v.  Bri8com,9  Hun^2S0;  70  N.Y.  613; 
Camp  V.  Camp.  18  Hun.  217 ;  Langdon  v.  Aator,  16  N.  Y.  9;  Dougberty  c. 
Dougherty,  7  Alb.  L.  J.  347.  Powers  of  surrogate  on  accounting.— 
Payne  r.  Matthews.  6  Paige,  19;  Jumel  v.  Jnraei.l  W.  S9l;  8tev*«n5tr. 
Stevens,  2  Redf.  265;  Sill  well  r.  Carpenter.  59  N.Y.  414 :  Peck  r.  Sher- 
wood, 56  id.  615;  Bloodgood  v.  Sears,  61  Barb.  71  ;  ErerU  r.  Everts,  C 
id.  577;  Town«end  r.  Whitney,  76  «.  Y.  425;  Bevan  r.  Cooper, 72  id. 
317 ;  Dubois  r.  Sands,  43  Barb.  412. 

g  2744.  Id. :  when  specific  property  may  be  deliv- 
ered. —  In  either  of  the  following  cases,  the  decree  m&y 
direct  the  delivery  of  an  unsold  chattel,  or  the  assign- 
ment of  an  uncollected  demand,  or  any  other  personal 
property,  to  a  party  or  parties  entitled  to  payment  or 
distribution,  in  lieu  of  the  money  value  of  the  prop- 
erty : 

1.  Where  all  the  parties  interested,  who  have  ap- 
peared, manifest  their  consent  thereto  by  a  writing 
filed  in  the  surrogate's  office. 

2.  Where  it  appears  that  a  sale  thereof,  for  the  pur- 
pose of  payment  or  distribution,  would  cause  a  loss  to 
the  parties  entitled  thereto. 

The  value  must  be  ascertained,  if  the  consent  does 
not  fiK  it,  by  an  appraisement  under  oath,  made  by  one 
or  more  persons  api>ointed  by  the  surrogate  for  the  pur- 
pose. 

2  B.  S.  95,  i  72  (2  Edm.  99),  amended  ;  L.  Wd,  ch.  30. 

§  2745.  Id. }  when  money  may  be  retained^ — Where 
an  admitted  debt  of  the  decedent  is  not  yet  due,  and  the 
creditor  will  not  accept  present  payment,  with  a  rebate 
of  interest :  or  where  an  action  is  pending  between  the 
executor  or  administmtor,  and  a  person  claiming  to  be 
a  creditor  of  the  decedent ;  the  decree  must  direct  that 
a  sum,  sufficient  to  satisfy  the  claim,  or  the  proportion 
to  which  it  is  entitled,  together  with  the  probable 
amount  of  the  interest  and  costs,  be  retained  in  the 
hands  of  the  accounting  party ;  or  be  deposited  in  a 
safe  bank,  or  trust  company,  subject  to  the  surrogate's 
order;  or  be  paid  into  the  surrogate's  court,  for  the 
purpose  of  being  applied  to  the  payment  of  the  claim, 
when  it  is  due,  recovered,  or  settled  ;  and  that  so  much 
thereof,  as  is  not  needed,  for  that  purpose,  be  afterwards 
distributed  according  to  law. 

2R.  S.,96.  874  (2  Edm.  99).  Ilarman  r.  Durham,  3  Wend.  367:  Cloi« 
V.  Van  Husen,  19  Barb.  505;  Ilowlaud  v.  Hecksher,  3  Sandf.  Ch.  M9; 
Downing  V.  Marshall,  1  Abb.  Ct.  App.  Dec.  525;  Hoyt  v.  Bonneit,  50  S. 
T.  538. 
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§  2746.  Id. ;  share  of  infant.  —  Wliere  a  distributive 
share  is  payable  to  an  infant,  the  decree  must  direct, 
either  that  it  be  paid  to  his  general  guardian,  to  be  ap- 
plied to  his  support  and  education ;  or  that  it  be  in- 
vested for  his  benefit,  as  prescribed  by  law  with  respect 
to  a  legacy  to  an  infant,  and  with  the  like  authority  to 
apply  the  interest,  and  subject  to4he  same  obligations; 
or  that  a  portion  thereof  be  so  paid,  and  the  remainder 
be  so  invested. 

la. ,  8  80,  amended. 

g  2747.  Iiegacy,  etc.,  to  unknown  person  to  be  paid 
into  State  treasury.  —  Where  the  person  entitled  to  a 
legacy  or  distributive  share  is  unknown,  the  decree 
must  direct  the  executor  or  administrator  to  pay  the 
amount  thereof  into  the  treasury  of  tbe  State,  for  the 
benefit  of  the  person  or  persons  who  may  thereafter  ap- 
pear to  be  entitled  thereto.  Tlie  surrogate,  or  the 
supreme  court,  upon  the  petition  of  a  person  claiming 
to  be  so  entitled,  and  upon  at  least  fourteen  dayr 
notice  to  the  attorney-general,  accompanied  with  a  copy 
of  the  petition,  may  by  a  reference,  or  by  directing  the 
trial  of  an  issue  by  a  jury,  or  otherwise,  ascertain  the 
rights  of  the  persons  interested,  and  grant  an  order 
directing  the  payment  of  any  money,  which  appears  to 
be  due  to  the  claimant,  but  without  interest,  and  de- 
ducting all  expenses  incurred  by  the  State  witli  respect 
to  the  decedent's  estate.  The  comptroller,  upon  the 
production  of  a  certified  copy  of  the  order,  must  draw 
his  warrant  upon  the  treasury,  for  the  amount  therein 
directed  to  be  paid ;  which  must  be  paid  by  the  State 
treasurer,  to  the  person  entitled  thereto. 

Id^  2  81.  amended ;  L.  1877,  ch.  456. 

§  2748.  When  legacy,  etc.,  to  be  paid  to  county 
treasurer. — The  decree  must  also  direct  the  executor  or 
administrator  to  pay  to  the  county  treasurer  a  legacy 
or  distributive  share,  which  is  not  paid  to  the  person 
entitled  thereto,  at  the  expiration  of  two  years  from  the 
time  when  the  decree  is  made,  or  when  the  legacy  or 
distributive  share  is  payable  by  the  terms  of  the  decree. 
The  money,  so  paia  to  the  county  treasurer,  can  be 
paid  out  by  him  only  by  the  special  direction  of  the  sur- 
rogate ;  or  pursuant  to  the  judgment  of  a  court  of  com- 
petent jurisdiction. 

Id.,  P«rt  of  I  81.  Digitized  by  Google 
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TITLE  V. 

Dupontion  of  the  decedent's  real  property,  for  ih6  pag^ 
ment  of  debts  and  funeral  expenses,  Ditinbution  of 
the  proceeds, 

810.  2749.  What  propertr  rabject  to  this  title. 

27W.  Petition ;  when  and  by  whom  preaeated. 

2751.  Creditor's  time  to  apply  extended  in  certain  caaea. 

2752.  Contents  of  petition. 

27.'>3.  Proceedings  where  some  of  tbo  facts  are  onknown. 

27M.  Citation  thereupon. 

2755.  Hearing. 

2756.  Proof  of  debt  upon  which  Jadgmenl,  etc.,  has  been  rendered. 

2757.  The  last  section  qualifled. 

2758.  Decree  to  recite  debts. 

2759.  What  proof  necessary  for  a  decree. 

2760.  Decree  to  mortgage  or  lease. 

2761.  Decree  to  sell. 

27f)2.  id.;  when  title  is  In  controversy. 

2763.  Id. ;  order  in  which  dilftrent  paroels  are  to  be  sold. 

2764.  Id.:  where  undivided  interest  or  precedent  eaUte  ia  created 

Dy  the  wllU  etc. 

2765.  Form  of  decree. 

2766.  Bond  to  be  given  by  executor  or  administrator. 

2767.  If  he  refuses,  freeholder  to  be  appointed  to  execute  decree. 

2768.  Order  directing  execution  of  decree. 

2769.  Id.;  astodisUnct  parcels  after  appeal. 

2770.  Id.;  notaflbctedbydeath.etc 

2771.  What  credit  allowed  on  sale. 

2772.  Mode  <^  sale ;  notice  thereof. 

2773.  Distinct  parcels  to  be  sold  separately. 
2771.  Who  not  to  purchase. 

2775.  Order  to  vacate  sale.    Resale. 

2776.  Order  to  confirm  sale.    Conveyance  thereupon. 

2777.  When  conveyance  not  to  aflfect  purchaser  or  mortsagee  fnm. 

heir.  etc. 

2778.  Effect  of  conveyance  in  other  cases. 

2779.  Contract  for  lands ;  how  sold. 

2780.  Id.;  purchaser's  bond  for  pa/ment thereupon. 
27 SI.  Id.;  when  interest  in  part  of  land  may  be  .wld. 

2782.  Id.;  eflfcctofconveyance  of  decedent's  Interest. 

2783.  Id.;  cfl'ect  of  conveyance  of  part. 

27HI.  Purchaser's  title  not  affected  by  certain  irregularltiea,  etc. 

27 HS.  Id.;  presumption  where  records  have  been  removed. 

27.S6.  Proceeds  to  be  paid  into  court.    Efltect  thereof. 

27S7.  Notice  of  distribution  of  proceeds. 

27H,S.  Hearing:  proof  of  fhrther  debts. 

2789.  When  sole  ofunsold  property  may  be  directed. 

2790.  Proof  of  claims  to  surplus  money. 

2791.  Decree  for  distribution. 

2792.  Id.;  county  treasurer  to  distribute. 

2793.  Distribution ;  how  made. 

2794.  Dowerin  lands  under  contract;  how  oompated. 

2795.  Fund  set  apart  for  dower ;  how  invested,  etc. 

2796.  Id.;  share  belonging  to  infant,  etc.  ^_^ 

2797.  Kflf^ct  upon  proceedings  under  this  title,  of  an  mUoo  to  nf«- 

close,  etc.  ^  ^ 

2T9S.  Surplus  money  on  foreclosure  and  other  sates;  when  paid  to 
surrogate. 

2799.  Id.:  how  distributed. 

2800.  Securities  and  leases ;  surrogate's  duty  respecting  the  mum. 
2S01.  Restitution,  for  assets  subsequently  discovered. 
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2749.  What  property  suldect  to  this  tiae.--Real 
property,  of  which  a  decedent  died  seized,  and  the  in- 
terest of  a  decedent  in  real  property,  held  by  him  und6r 
a  contract  for  the  purchase  thereof,  made  either  with 
him,  or  with  a  person  from  whom  he  deriyed  his  inter- 
est, may  be  disposed  of,  for  the  payment  of  his  debts 
and  funeral  expensen,  as  prescribed  in  this  title ;  except 
"where  it  is  devised,  expressly  charged  with  the  pay- 
ment of  debts  or  funeral  expenses,  or  is  exempted  from 
levy  and  sale  by  virtue  of  an  execution,  as  prescribed 
in  title  second  of  chapter  thirteenth  of  this  act.  The 
expression,  "  funeral  expenses,*'  as  used  in  this  title,  in- 
cludes a  reasonable  charge  for  a  suitable  headstone. 

3R.  8.  Ill,  103,  H66,  20  (2  Edm.  115,  107):  L.  1837,  ch.  •i«0.  HO;  L.  * 
18T4,  i  267.  and  id. ,  »  42  (4  Edm.  494,  495).  Hyde  v.  Tanner,  1  Barb.  76  ; 
Jewett  V.  KeenholU,  16  id.  193  ;  Eddy  r.  Travcr.  6  Paige,  521 ;  Maples  «. 
Howe,  3  Barb.  Oh.  611 ;  }{  2779.  2793,  post ;  Richmond  v.  Foote.  3  Lanv. 
244 ;  Qoodwln  t».  Nelln,  2  Abb.  Ct.  App.  Dec.  2:>d ;  35  How.  402;  Hall  r. 
Partridge,  10  id.  188:  Breevort  r.  McJlmHey,  1  Edw.  561;  {  2797,jpoBt; 
Livingston  v.  Livingston,  3  Johns.  Ch.  148-  Ackley  v.  Dygert,33  Barb. 
176,  Schneider  p.  McFarland,  2  N.  Y.  459:  FergUKon  v.  Broome.  1  Brad. 
10,  Skidmorev.  Romalne,  2  id.  122;  Hewitt  v.  Hewitt,  3  Id.  265;  Rich- 
moncl  V.  Foote,  3  Laos.  244 :  Matter  of  Erlacher.  3  Redf.  8;  Matter  of 
Mount,  id.  9,  n;  Matter  of  Wood,  id.;  Matter  of  Rooney,  Id.  15 ;  Owena 
«.  Bloomer,  14  Hon,  296. 

§  2760.  Petition }  when  and  by  whom  presented. — 
At  any  time  within  three  years  after  letters  were  first 
daly  granted,  within  the  State,  upon  the  estate  of  a  de- 
cedent, and  executor  or  administrator,  whether  sole  or 
joined  in  the  letters  with  another,  other  than  a  tempo- 
rary administrator ;  or  a  creditor  of  the  decedent,  other 
than  a  creditor  by  a  iudgment  or  a  mortgage,  which  is 
a  lien  upon  the  decedent's  real  property  ;  may  present 
to  the  surrogate's  court  from  which  letters  were  issued, 
a  written  petition,  duly  verified,  praying  for  a  decree 
directing  the  disposition  of  the  decedent's  real  property, 
or  interest  in  real  property,  specified  in  the  last  section, 
or  so  much  thereof  as  is  necessary,  for  the  payment  of 
his  debts  or  funeral  expenses  ;  and  that  the  necessary 
parties,  as  prescribed  in  the  subsequent  sections  of  this 
title,  may  be  cited  to  show  cause,  why  such  a  decree 
■hould  not  be  made. 

a  R.  8. 100, 1 1  (2  Edm.  104) ;  L.  1837.  ch.  460,  part  of  {  72  (4  Edm.  499).; 
L.  18S0,  ch.  82, 9  3  <4  BUm.  507) ;  also.  R.  8.,  )  14,  rabd.  2.  Mooers  o. 
White,  6  Johns.  Cn.  360;  Butler  r.  Emmett,  8  Paige,  12;  Ackley  ». 
Hfgert.  33  Barb.  176;  Jackson  «.  Robinson,  4  wend.  436;  Parkinson  «. 
Jaoobaon.  18  Hun.  353;  Slocum  r.  English,  2  id.  78 ;  4  T.  ft  C.  266 ;  62  N. 
T.  4M ;  wood  r.  McChesney,  40  Barb.  417 ;  Ferguson  v.  Broome,  1  Bradf. 
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10;  Hyde  v.  Tanner,!  BArb.  73;  Corn  weirs  Estate.  1  Tack.  290;  lltche. 
Witbcck.  2  Barb.  Cli.  161 ;  Ball  v.  Miller,  L7  How.  Pr.  3U0;  Paitencn  f. 
Patterson »  59  N.  Y.  574. 

§  2761.  Creditor's  time  to  apply  extended  in  oertain 
cases. — The  time,  during  which  aa  action  is  pending  in 
a  court  of  record,  between  a  creditor  and  an  executor  ot 
administrator  of  the  estate,  is  not  a  part  of  the  time 
limited  in  the  last  section,  for  presenting  a  petition, 
founded  upon  a  debt,  which  was  in  controversy  in  the 
action  ;  if  the  creditor  has,  before  the  expiration  of  the 
time  so  limited,  filed  in  the  clerk's  office  of  the  conntf 
where  the  real  property  is  situated,  a  notice  of  the 
pendency  of  the  action ;  specifying  the  names  of  the 
jparties,  the  object  of  the  action,  and,  if  the  creditor's 
aebt  is  made  the  foundation  of  a  counterclaim,  the 
nature  of  the  counterclaim ;  containing  a  description  of 
the  property  in  that  county  to  be  affected  thereby;  and 
stating  that  it  will  be  held,  as  security  for  any  judg- 
ment obtained  in  the  action.  A  notice  so  filed  must  be 
recorded  and  indexed,  and  may  be  cancelled,  as  pre- 
scribed, with  respect  to  the  notice  of  pendency  of  an 
action,  in  article  ninth  of  title  first  of  chapter  fourteenth 
of  this  act.  It  may  also  be  cancelled  in  like  manner,  or 
a  specified  portion  of  the  property  affected  thereby,  may 
be  discharged  from  the  lien  thereof,  by  the  order  of  the 
court  in  which  the  action  is  pending,  inade  upon  the  ap- 
plication of  a  person  having  an  interest  in  the  real  prop* 
erty,  upon  notice  to  the  creditor,  and  upon  such  terms 
as  justice  requires. 

L.  1873,  ch.  211,  i  1. 

g  2762.  Contents  of  petition.  —  The  petition  must 
set  forth  the  following  matters,  as  nearly  as  the  peti- 
tioner can,  upon  diligent  inquiry,  ascertain  them: 

1.  The  unpaid  debts  of  the  decedent,  and  the  name  of 
each  creditor,  or  person  claiming  to  be  a  creditor ;  and 
the  amount  of  the  unpaid  funeral  expenses  of  the  de- 
cedent, if  any,  and  the  name  of  each  person  to  whom 
any  sum  is  due  by  reason  .thereof. 

2.  A  general  description  of  all  the  decedent's  real 
property,  and  interest  in  real  property,  within  the  State, 
which  may  be  disposed  of  as  prescribed  in  this  title  ;  a 
statement  of  the  value  of  each  distinct  parcel ;  whether 
it  is  improved  or  not;  whether  it  is  occupied  or  not; 
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and,  if  occupied,  the  name  of  each  occupant.  Where 
the  petition  describes  an  interest  in  real  property,  spe- 
eified  in  section  2749  of  this  act,  the  value  of  the  inter- 
est  must  be  stated,  and  also  the  value  of,  and  the  other 
particulars,  specified  in  this  section,  relating  to,  the  real 
property  to  which  the  interest  attaches. 

8.  The  names  of  the  husband  or  wife,  and  of  all  the 
heirs  and  devisees  of  the  decedent,  and  also  of  every 
other  person  claiming  under  them,  or  either  of  them, 
stating  who,  if  any,  are  infants;  the  age  of  each  infant, 
and  the  name  of  his  general  guardian,  if  any;  and  also, 
if  the  petition  is  presented  by  a  creditor,  the  name  of 
each  executor  or  administrator. 

4.  If  the  petition  is  presented  by  an  executor  or  ad- 
ministrator, the  amount  of  personal  property  which  has 
come  to  his  hands,  and  those  of  his  co-executors  or  co- 
administrators, if  any  ;  the  application  thereof,  and  the 
amount  which  may  yet  be  realized  therefrom. 

2  B.  8.  lOO.  8  2  (2  Edm.  104).  Schneider  v,  McFarlancI,  4  Barb.  136 :  8. 
C.  2  N.  Y.  439;  Seldom  v.  WriRht,  5  id.  497 ;  Bostwick  v.  Atkliia,  3  Id. 
63;  Forbes  r.  Halsey.  26id.:  Van  Noatrand  v.  Wright,  Hill  &  Den.  Snpp. 
260;  Woodruff  r.  Cook,  2  Edw.  259;  |2784,  post:  Sibley  v.  Woffle,  16  N. 
Y.  ISO;  Richmond  r.  Foote,  3  Lans.  244  ;  i^tkinsv.  Kinnan,  2ii  Wend. 
241 ;  Jackson  v.  Irwin.  10  id.  441 :  Jackson  v.  Robinson,  4  id.  436;  Far- 
rington v.  King,!  Bradf.  182 ;  Corwin  v.  Merritt, 3 Barb.  341 ;  Jackson 
wTCrawford,  12 Wend.  633. 

§  2763.  Proceedings  where  some  of  the  feels  are 
mLKnomrn. — If,  upon  diligent  Inquiry,  any  of  the  matters 
required  to  be  set  forth,  as  prescribed  in  the  last  sec- 
tion, cannot  be  ascertained  by  the  petitioner,  that  fact 
must  be  shown  to  the  surrogate's  satisfaction,  and  the 
surrogate  must  thereupon  inquire  into  the  matter,  as 
prescribed  in  article  first  of  title  second  of  this  chapter. 
If  the  petition  is  presented  by  a  creditor,  the  surrogate 
may,  by  order,  require  the  executor  or  administrator  to 
render  such  an  account  or  other  statement,  as  he  deems 
necessary  for  the  purpose  of  the  inquiry. 

New. 

§  2764i  Citation  thereupon.  —  Where  the  surrogate 
is  satisfied  that  all  the  facts,  specified  in  the  last  section 
bat  one,  have  been  ascertained,  as  far  as  they  can  be 
upon  diligent  inquiry,  and  it  appears  to  him  that  the 
debts  and  funeral  expenses,  or  either,  cannot  be  paid, 
without  resorting  to  the  real  property,  or  interest  in 
xeal  property,  he  must  issue  a  citation  according  to  the 
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prajer  of  the  petition.  If,  upon  the  inquiry,  it  appe&is 
to  the  surrogate  that  any  neir  or  devisee,  or  person 
datming  an  interest  in  the  property  under  an  heir  or 
devisee,  is  not  named  in  the  petition,  the  citation  must 
also  be  directed  to  him.  Unless  the  executor  or  admin- 
istrator has  caused  to  be  published,  as  prescribed  by 
law,  a  notice  requiring  creditors  to  present  their  claims, 
and  the  time  for  the  presentation  thereof,  pursuant  to 
the  notice,  has  elapsed,  the  citation  must  be  directed, 
generally,  to  all  other  creditors  of  the  decedent,  as  well 
as  to  the  creditors  named. 

2R.  S.  101,102,  H  5  and  6  (2  Edm.  102,  105):  L.  1837,  ch.460,|4l  {4 
Bdm.  4<)4);  L.  1850,  ch.82,  |2  (4  Edm.  507).  Haveiw  v.  Sherman.  43 
Barb.  6.» ;  Corwin  v.  Merritt,  3  id.  341 :  Schneider  r.  McFarUnd,  '2  X. 
Y.  4M;  Sheldon  v.  Wright.  5  id.  497;  7  Barb.  39;  Rlsney  v.  Cowley  6 
Bo8w.  476;  Ackley  r.Dygerl,  33  Barb.  176;  Bloom  v.  Burdlck,!  Hill,  130. 

§  2766.  Hearing.  —  Upon  the  return  of  the  citation, 

the  surrogate  must  proceed  to  hear  the  allegations  and 

proofs  of  the  parties.     A  creditor  of  the  decedent,  or  a 

person   having  a  claim  for  unpaid  funeral   expenses, 

although  not  named  in  the  citation,  may  present  and 

prove  nis  debt,  and  thus  make  himself  a  party  to  the 

special  proceeding.     Au  heir  or  devisee,  or  a  person 

claiming  under  an  heir  or  devisee,  of  the  property  in 

question,  although  not  named  in  the  citation,  may  con> 

test  the  necessity  of  applying  the  property  to  the  pay. 

ment  of  debts  or  funeral  expenses,  or  the  validity  of 'a 

debt  represented  as  existing  against  the  decedent,  or 

the  reasonableness  of  the  funercd  expenses ;  may  inter- 

pose  any  defence  to  the  whole  or  any  part  thereof ;  and. 

for  that  purpose,  may  make  himself  a  party  to  the 

special  proceeding.   Where  such  a  defence  arises  under 

the  statute  of  limitations,  an  act  or  admission  by  an  ex- 

ecutor  or  administrator  does  not  prevent  the  running  of 

the  statute,  or  revive  the  debt,  so  as  to  affect  in  any 

manner  the  real  property,  or  interest  in  real  property^ 

in  question. 

Id.,  U 8  and  10.  amended.  Wood  «.  Byiogton,  2  Barb.  Ch.  981;  Jack- 
son  r.  liollada)',  3  Redf.  879;  Barnett  v.  KhicatdJI  Lans.  330;  Mooers  v. 
White,  6  Johns.  Ch.  360;  Ollchrlst  t*.  Rea,  9  Paige,  66;  Renwick  v. 
Renwick.  1  Brad.  234:  Lawrence  i>.  Brown,  A  M.  X.  394;  Lawrence  *« 
Hllier,2  id.  245;  Skidmore  v.  Romaine.  2  Brad.  122;  Wood  r.  Bylngton, 
2  Barb.  Ch.  387;  Richardron  p.  Judah,  2  Bradf.  1S7;  Fanington  t*.  Klnc: 
1  Brad.  182;  Barnett  «.  KIncald,  2  Lans.  320;  CleTeiand  v.  Wbiton,  S 
Barb.  544. 

g  2766.  Proof  of  debt  upon  which  Judgmeiiti  elOi^ 
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haa  been  rendered. —  Where  a  jadgment  or  decree  has 
been  rendered  against  an  execator  or  administrator,  for 
a  debt  due  from  the  decedent,  the  debt  is,  nevertheless, 
deemed  a  debt  of  the  decedent,  to  the  same  extent,  and 
to  be  established  in  the  same  manner,  and,  except  as 
prescribed  in  the  next  section,  subject  to  the  same  de- 
fences, as  if  an  action  had  not  been  brought  thereon. 
But  a  judgment  or  decree,  rendered  upon  a  trial  upon 
the  merits,  is  presumptive  evidence  of  the  debt  upon 
the  hearing  before  the  surrogate. 

L.  1837,  ch.  460,  pari  of  {  72:  L.  1843,  ch.  172;  L.  1647,  ch.  298  (4  Edm. 
499).  Colson  V.  Brainard,  1  RcKlf.  324 ;  Wood  v.  ByingtOD,  2  Barb.  Ch. 
387 ;  ¥erguaon  v.  Broome,  1  Brailf.  10. 

§  2757.  The  last  section  qualified. — The  last  section 
is  subject  to  the  following  exceptions : 

1.  The  debt,  for  which  the  judgment  was  rendered, 
<»nnot  be  allowed,  as  against  the  property  in  question, 
at  anj  greater  sum  than  the  amount  recovered,  exclu- 
sive of  costs. 

2.  An  heir  or  devisee  of  any  of  the  property  in  ques- 
tion, or  a  party  claiming  under  an  heir  or  devisee,  may 
interpose,  in  reduction  of  the  amount  claimed  to  be  due 
upon  a  judgment  or  decree  against  tlie  decedent,  or 
against  the  executor,  or  administrator,  any  payment  or 
counterclaim  which  might  be  allowed  to  him,  or  to  the 
person  under  whom  he  claims,  in  an  action  founded 
upon  the  debt. 

New.  Bkidmore  v.  Romaine,  2  Bradf.  122 ;  Sandford  v.  Oraoeer,  12 
Barb.  392 ;  Ferguson  v.  Broome,  1  Bradf.  10 :  Bumham  v.  Harrison,  3 
Redf.  34ft;  East  R.  Nat.  Bank  v.  McCaflrey,  3  Id.  97;  Wood  v.  Bylngton, 
2  Barb.  Ch.  3K7 ;  »ec  Renwlclc «.  Renwick,  1  Bradf.  234,  and  Cleveland  v. 
Whiton,  31  Barb.  .M4. 

§  2758.  Decree  to  recite  debts. —  The  decree  must 
determine  and  specify  the  amount  of  each  debt  estab- 
lished  before  the  surrogate,  as  a  valid  and  subsisting 
debt  against  the  decedeut^s  estate,  or  as  a  just  and 
reasonable  charge  for  funeral  expenses,  and  must,  in 
like  manner,  specify  what  demands  presented  have  been 
rejected.  The  vouchers  presented  before  the  surrogate, 
in  support  of  each  debt  established,  must  be  filed  and 
remain  in  the  surrogate's  office. 
2  R.  8.,  1 13  (2  Edm.  106). 

g  2759.  What  proof  necessary  for  a  decree.  —  A  de- 
cree, directing  the  disposition  of  real  property,  or  of  an 
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interest  in  real  property,  can  be  made  only  where,  after 
due  exaiuination,  the  following  facts  ha^e  been  estab- 
lished to  the  satisfaction  of  the  surrogate : 

1.  That  the  proceedings  have  been  in  conformity  to 
this  title. 

2.  That  the  debts,  for  the  payment  of  which  the  de- 
cree is  made,  are  the  debts  of  tne  decedent,  or  are  just 
and  reasonable  charges  for  his  funeral  expenses ;  and 
are  justly  due. 

8.  That  they  are  not  secured  by  a  judgment  or  mort- 
gage, or  expressly  charged  by  the  will  upon  the  dece- 
dent's real  property,  or  interest  in  real  property ;  or,  if 
a  debt  is  so  secured  or  charged  upon  a  portion  of  the 
real  property,  or  interest  in  real  property,  that  the  rem- 
edies of  the  creditor,  by  virtue  of  that  charge  or  security, 
have  been  exhausted. 

4.  That  the  property  directed  to  be  disposed  of  was 
not  effectually  devised,  expressly  charged  with  the  pay- 
ment of  debts  or  funeral  expenses,  and  is  not  subject  to 
a  valid  power  of  sale  for  the  payment  thereof ;  or,  if  so 
devised  or  subject,  that  it  is  not  practicable  to  enforce 
the  cliarge,  or  to  execute  the  power,  and  that  the  cred- 
itor has  effectually  relinquished  the  same. 

5.  That  all  the  personal  property  of  the  decedent, 
which  could  have  been  applied  to  payment  of  the  dece^ 
dent's  debts  and  funeral  expenses,  has  been  so  applied; 
or  that  the  executors  or  administrators  have  proceeded 
with  reasonable  diligence,  in  converting  the  personal 
property  into  money,  and  applying  it  to  the  payment  of 
those  debts  and  funeral  expenses ;  and  that  it  is  insuffi- 
cient for  the  payment  of  the  same,  as  established  by 
tlie  decree. 

Section  13  of  R.  S.,  amended.  Bloom  v.  Burdick.  I  Hill,  130  ■  Ck>nrln  w. 
Merrlit,  3  Uarb.  341 ;  Moore  v,  Moore,  14  Id.  27 ;  Wood  v.  McCbesney.  W 
M.  417  :  Suiiford  r.  GrAnger,  12  id.  393  ;  CornwalPs  EsUt«,  1  Tuck.  330: 
Woodniff  V.  Cook,  2  Ed w.  259;  Gilchrist  r.  Rea,  9  Paige,  66;  Filch  r. 
Wilbeck,  2  Barb.  Ch.  161 ;  Ball  v.  Miller.  17  How.  30O;  BanieU  v.  Kin- 
caid,  2  Laiis.  32i);  Bridge  v.  Swain,  3  Redf.  Affi. 

%  2760.  Decree  to  mortgage  or  lease.  —  If  the  facts, 

specified  in  the  last  suction,  are  satisfactorily  estab- 
lished, the  surrogate  must  inquire  whether  sufficient 
money  can  be  raised,  advantageously  to  the  persons  in- 
terested in  the  real  property,  by  a  mortgage  or  lease  of 
the  real  propertv  of  which  the  decedent  died  seised,  or 
of  a  part  thereof.     If  he  ascertains  that  the  money  can 
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be  BO  raised,  the  decree  mast  direct  the  execution  of 
one  or  more  mortgages  or  leases  accordingly;  bat  a 
lease  shall  not  be  made  for  a  longer  time,  than  until  the 
youngest  person,  interested  in  the  property  leased,  at- 
tains full  age.  A  mortgage  or  lease,  executed  pursuant 
to  such  a  decree,  has  the  same  effect,  as  if  it  had  been 
made  by  the  decedent,  immediately  before  his  death. 
Id. ,  H  l^  16  and  17,  amended. 

§  2761.  Decree  to  selL —  Where  it  appears  to  the 
surrogate,  upon  the  inquiry  made  as  prescribed  in  the 
last  section,  that  sufficient  money  cannot  be  raised,  ad- 
vantageously to  the  persons  interested  in  the  real  prop- 
erty, by  mortgage  or  lease,  the  decree  must  direct  a 
Bale  of  the  real  property,  or  interest  in  real  property, 
or  of  so  much  thereof  as  is  necessary,  in  order  to  pay 
the  debts  and  funeral  expenses  of  the  decedent,  as  es- 
tablislied  in  the  decree.  Where  a  sale  of  all  the  real 
property,  or  interest  in  real  property,  is  not  neceflsary 
for  that  purpose,  but  enough  of  either  cannot  be  sold, 
without  manifest  prejudice  to  the  persons  interested, 
the  decree  may  direct  a  sale  of  all  the  real  property,  or 
all  the  interest  in  real  property,  or  both,  or  of  such  a 
part  of  eitiier  as  the  surrogate  thinks  proper. 

Id.,  K 18  And  19,  amended. 

§  2762.  Id.;  when  title  is  in  controveniy. — Where  it 
appears  that  any  of  the  real  property,  of  which  the  de- 
cedent  died  seized,  cannot  be  sold,  without  manifest 
prejudice  to  the  persons  interested  therein,  by  reason 
of  a  controversy  respecting  the  decedent's  title  thereto, 
or  interest  therein,  the  decree  may  direct  that  the  exe- 
cution  thereof,  with  respect  to  that  property,  be  post- 
poned, until  the  special  direction  of  the  surrogate.  In 
that  case,  a  party  may  apply  at  any  time  afterwards, 
upon  notice  to  the  others  who  appeared,  for  an  order 
directing  the  execution  of  the  decree,  with  respect  to  the 
property  so  reserved. 
New.    Hewitt  v.  Hewitt,  3  Bradf.  265. 

g  2763.  Id. ;  order  in  which  different  paroels  are  to 
be  flold.^ —  Where  the  decree  directs  the  sale  of  two  or 
more  distinct  parcels  of  real  property,  of  which  the  de« 
cedent  died  seized ;  or  his  interest  under  two  or  more 
contracts  for  the  purchase  of  distinct  parcels  of  real 
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property ;  the  decree  may  direct  the  sale  to  be  made,  in 
the  order  which  the  surrogate  deems  just,  unless  it  ap- 
pears that  one  or  more  distinct  parcels,  of  which  the 
decedent  died  seized,  have  been  de viscid  by  him,  or 
sold  by  his  heirs  ;  in  which  case,  the  several  distinct 
parcels  must  be  sold  in  the  following  order : 

1.  Property  which  descended  to  the  decedent's  heirs, 
and  has  not  been  sold  by  them. 

2.  Property  so  descended,  which  has  been  sold  by 
them. 

8.  Property  which  has  been  devised,  and  has  not  been 
sold  by  the  devisee. 

4.  Property  so  devised,  which  has  been  sold  by  the 
devisee. 
SecUon  20  of  R.  S.,  amended.    Matter  of  Clark,  3  Redf.  225. 

§  2764.  Id. ;  where  undivided  interest  or  precedent 
estate  is  created  by  the  will,  etc. —  Where  the  deoe. 
dent's  will  devises  an  undivided  interest  in  real  property, 
but  not  the  whole  of  his  estate  therein ;  or  creates  a 
precedent  estate  in  real  property  ;  or  where  an  heir  of 
the  decedent  has  sold  an  undivided  interest,  or  created 
a  precedent  estate,  in  real  property  which  descended 
to  him  ;  the  entire  property,  to  which  the  undivided 
interest  or  precedent  estate  attaches,  must  be  sold.  But, 
in  applying  the  proceeds  to  the  payment  of  debts  and 
funeral  expenses,  the  application  of  the  proportion  of 
the  proceeds,  belonging  to  the  devisee  or  grantee  of  the 
undivided  interest,  or  of  the  precedent  estate,  must  be 
postponed  to  the  application  of  the  residue,  in  the  order 
prescribed  in  the  last  section,  in  like  manner,  as  if  that 
undivided  interest  or  precedent  estate  was  a  distinct 
parcel  of  the  property. 

New.    See  Pelletreau  v.  Smith,  ao  Barb.  494. 

§  2765.  Form  of  decree. —  A  decree  directing  that 
real  property  be  mortgaged,  leased,  or  sold,  or  that  an 
interest  In  real  property  be  sold,  as  prescribed  in  this 
title,  must  describe  it  with  common  certainty;  and  must 
direct  that  a  mortgage,  lease,  or  sale  thereof,  for  the 
purpose  of  paying  the  debts  or  funeral  expenses,  estab* 
fished  by  the  decree,  be  made  by  the  executor  or  admin- 
istrator, upon  hid  giving  the  bond  prescribed  by  law; 
or,  in  case  of  his  failure  so  to  do,  by  a  freeholder,  to  be 
appointed  by  the  surrogate,  as  prescribed  by  law. 
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Ne«r.  Bloom  v.  BttMick,  1  Hill,  190 ;  Sheldon  v.  Wright,  5  N.  T.  iVt ; 
7  Barb.  39 :  Mutter  of  Lawrence,  6  N.  T.  Leg.  Obs.  274 ;  Jackson  «. 
Irwin,  10  Wend.  441. 

§  2766.  Bond  to  be  given  by  executor  or  adminis- 
trator.—  Before  an  executor  or  administrator  can  eji.e- 
cute  a  decree,  directing  that  property  be  mortgaged, 
leased*  or  sold,  he  must  execute,  and  file  with  the  sur- 
rogate, hia  bond,  with  two  or  more  sureties,  to  the  peo- 
ple of  the  State,  in  a  penalty,  fixed  by  the  surrogate, 
not  less  than  twice  the  sum  to  be  raised,  if  the  decree 
directs  a  mortgage  ;  or,  if  it  directs  a  lease,  in  such  a 
penalty  as  the  surrogate  thinks  proper  ;  or,  if  it  directs 
a  sale,  in  a  penalty  not  less  than  twice  the  value  of  the 
real  property,  or  interest  in  real  property,  directed  to  be 
sold.  The  bond  must  be  conditioned  for  the  faithful 
performance  of  the  duties  imposed  upon  the  prindpal 
by  the  decree ;  for  the  payment  into  the  surrogate's 
court,  within  twenty  days  after  the  receipt  thereof, 
by  the  principal,  of  all  money  arising  from  the  mort- 
gage,  lease,  or  sale  ;  for  the  delivery  to  the  surrogate, 
withiu  the  same  time,  of  all  the  securities  taken  there- 
upon ;  and  for  the  accounting  by  the  principal,  for  all 
money  received  by  him,  whenever  he  is  required  so  to 
do,  by  a  court  of  competent  jurisdiction. 

Id.,  H 21  and  22.  Davoue  v.  Fanning,  2  Johns.  2-52 ;  Fox  o.  Line,  24 
Wend,  l&l ;  Matter  of  Lamberson,  63  Barb.  297 ;  Jackson  v.  Holladay,  8 
Redf.  379. 

§  2767.  U  he  refuses,  freeholder  to  be  appointed  to 
execute  decree. — Where  there  are  two  or  more  executors 
or  administrators,  if  either  of  them  fails,  within  such 
time  as  the  surrogate  deems  reasonable,  to  give,  or  to 
join  with  his  co-executors  or  co-admiulstrators  in  giv- 
ing, a  bond,  as  prescribed  in  the  last  section,  the  surro- 
gate  may  direct  those  who  have  given  the  bond,  to 
proceed  to  execute  the  decree.  But  if  a  sole  executor 
or  administrator,  or  all  the  executors  or  administrators 
so  fail,  the  surrogate  must  make  an  order,  appointing  a 
disinterested  freeholder  to  execute  the  decree.  He 
may  vacate  such  an  appointment,  and  make  a  new 
appointment,  from  time  to  time,  as  the  case  re- 
q aires.  A  person  so  appointed  must  give  a  bond, 
in  all  respects  like  that  required  from  an  executor  or 
administrator,  as  prescribed  in  the  last  section.  In 
making  such  an  appointment,  the  surrogate  must  give  a 
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preference  to  a  competent  person  nominated  by  the 
creditors,  whose  debts  have  been  established,  or  a  ma- 
jority of  them  in  number  and  amount. 

Id.,  H  23, 24,  amended. 

§  2768.  Order  directing  ezecntion  of  decree.— 
Where  an  executor  or  administrator,  or  a  freeholder 
appointed  as  prescribed  in  the  last  section,  has  giren 
the  requisite  bond,  an  order  must  be  made,  reciting  the 
fact,  and  directing  him  to  proceed  to  execute  the  decree. 
The  order  may  direct  the  execution  of  the  decree,  with 
respect  to  all  or  any  part  of  the  real  property,  or  any  of 
the  interests  in  real  property,  specified  in  the  decree. 
Where  it  directs  the  execution  of  the  decree,  with 
respect  to  part  only,  an  order  to  execute  it  with  respect 
to  any  other  part  or  parts,  may  be  made  from  time  to 
time,  as  the  case  requires. 
New. 

§  2769.  Id.     aa  to  distinct  parcels  after  appeal — 

Wnere  the  only  question,  upon  an  appeal  taken  from  a 
decree  directing  a  sale  of  real  property,  or  of  an  inter- 
est in  real  property,  or  both,  relates  to  the  validity  or 
amount  of  a  debt  established  by  the  decree  ;  and  the 
real  property  directed  to  be  sold,  or  to  which  the  inter 
est  directed  to  be  sold  attaches,  consists  of  two  or  more 
distinct  parcels,  the  sale  of,  or  with  respect  to,  one  or 
more  of  which  will  suffice  to  pay  all  the  other  debts  so 
established,  leaving  enough  real  property,  or  interest 
in  real  property,  unsold,  to  satisfy  the  claim  drawn  in 
question  upon  the  appeal;  the  appellate  court  may, 
upon  the  motion  of  any  party  to  the  special  proceediog 
in  the  surrogate's  court,  made  upon  notice  to  all  parties 
to  the  appeal,  direct  the  surrogate's  court  to  cause  the 
decree  to  be  executed,  with  respect  to  the  distinct  par- 
cels of  real  property,  which  will  suffice  to  pay  the  debts 
not  in  controversy ;  and  the  proceeds  of  a  sale,  made 
pursuant  thereto,  to  be  distributed,  in  like  manner,  as 
if  the  decree  related  only  to  those  parcels  and  those 
debts;  except  that  any  surplus,  which  may  remain  for 
distribution  after  payment  of  those  debts,  or  so  much 
thereof  as  will  suffice  to  pay  the  demand  in  controversy, 
must  be  paid  into  the  surrogate's  court  and  retained  by 
the  county  treasurer,  subject  to  the  order  of  the  surro- 
gate, to  abide  the  event  of  the  appeal .  But  this  see- 
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tion    does  not  authorize  a  sale  of  any  distinct  parcel, 
otherwise  than  in  the  order  prescribed  for  that  purpose, 
in  sections  2764  and  2765  of  this  act. 
New. 

g  2770.  Id. ;  not  affected  by  death,  etc. — The  death, 
removal,  or  disqualification,  before  the  complete  execu- 
tion of  a  decree,  of  all  the  executors  or  administrators, 
who  have  been  directed  to  execute  it,  or  of  a  freeholder 
appointed  for  the  purpose,  does  not  suspend  or  affect 
the  execution  thereof ;  but  the  successor  of  the  person 
who  has  died,  been  removed,  or  become  disqualified, 
must  proceed  to  complete  all  unfinished  matters,  as  his 
predecessor  might  have  completed  the  same ;  and  he 
must  give  such  security  for  the  due  performance  of  his 
duties,  as  the  surrogate  prescribes. 

L.  1850,  ch.  162  (4  Edm.  508),  amended. 

§  2771.  What  credit  allowed  on  sale.  —  The  surro- 

fate  may,  in  the  order  directing  the  execution  of  the 
ecree,  or  in  a  separate  order  made  before  the  sale, 
allow  a  sale  to  be  made  upon  a  credit,  not  exceeding 
three  years,  for  not  more  than  three  fourths  of  the  pur- 
chase-money, to  be  secured  by  the  purchaser's  bond, 
And  his  mortgage  on  the  property  sold,  except  where 
the  sale  is  that  of  an  interest  under  a  contract ;  in 
which  case,  the  order  may  prescribe  the  security  to  be 
given. 

2R.  8.  IftS,  128  (2  Edm.  109).    Maples  r.  Howe,  3  Barb.  Ch.  611. 

§  2772.  Mode  of  sale }  notice  thereof.  —  Each  dis  • 
tlnct  parcel  of  real  property  must  be  sold  in  the  county, 
where  it,  or  a  part  thereof,  is  situated.  The  provisions 
of  sections  1384,  1385, 1386, 1434, 1435,  and  1436  of  this 
act,  apply  to  a  sale  of  real  property,  or  of  an  inter- 
est in  real  property,  as  prescribed  in  this  title.  In 
making  the  application,  each  provision  relating  to  the 
sheriff  is  deemed  to  apply  to  the  person  making  the 
sale,  pursuant  to  the  decree,  and  the  order  directing  the 
execution  thereof. 

Id. ,  19  25, 26  and  59,  amended  and  consolidated.  Jackson  v.  Irwin,  10 
Wend.  441 ;  Fox  v.  Upe,  24  id.  164  ;  Ex  parte  McFeeley,  3  Redf.  541 : 
Overseers  of  Brtdgewater  »  Overseers  of  Brooktteld,  3  Cow.  299 ;  Her- 
Tick  V.  Grow,  5  ^nd.  679 ;  Bolt  v .  Rogers,  3  Paige,  154. 

S  2773.  Difltinct  paroela  to  be  sold  separately.  — 
Where  real  property  to  be  sold  consists  ol>  one  pr  more 
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distinct  parcels,  the  person  making  tbe  sale  miun  < 

each  distinct  parcel  to  be  separatelj  ezponed  for  sale, 

unless  otherwise  directed  in  tlie  decree,  or  in  the  order 

to  execute  the  same,  or  in  an  order  subsequentlj  made 

by  the  surrogate. 

New.  DelaplalQe  v.  Lawrence,  3  N.  Y.  301 :  Uorton  v.  Uorton,  2 
Bradf.  200. 

§2774.  Who  not  to  purohaae. —  An  ezecator  or  ad- 
ministrator upon  the  estate,  a  freeholder  appointed  to 
execute  a  decree,  or  a  general  or  special  guaidian  of  an 
infant,  who  has  an  interest  in  any  of  the  real  property 
to  be  sold,  shall  not,  directly,  or  indirectly,  purchase,  or 
be,  or  at  any  time  before  confirmation,  become  interested 
in  a  purchase  at  the  sale;  except  that  a  guardian  may, 
when  authorized  so  to  do  by  the  order  of  the  surrogate, 
purchase,  in  his  name  of  office,  for  the  benefit  of  hia 
ward.  A  violation  of  this  section  renders  the  purchase 
void. 

Id.,  S  27.    Terwilllger  v.  Brown,  44  N.  T.  237 ;  s.  c,  59  Barb.  9. 

§  2776.  Order  to  vacate  sale.  Resale* — ^The  person 
making  the  sale  must,  with  all  convenient  speed,  file 
with  the  surrogate,  a  report  of  the  sale.  The  surro^te 
muBt,  upon  notice,  given  in  such  a  manner  and  for  such 
a  length  of  time  aa  he  thinks  proper,  to  each  party  who 
has  appeared,  inquire  into  the  proceedings ;  and  he  may 
take  oral  testimony  respecting  the  same.  If  he  ia  of 
opinion  that  the  proceedings  were  unfair ;  or  that  the 
sum  bid  for  the  whole,  or  for  a  distinct  parcel  of  peal 
property  separately  sold,  was  less  than  the  value  thereof 
at  the  time  of  sale,  and  that  a  sum  exceeding  that  bid 
at  least  ten  per  centum,  exclusive  of  the  expenses  of  a 
new  sale,  may  be  obtained  upon  a  resale  ;  he  must  make 
an  order,  vacating  the  sale,  either  wholly,  or  with  re- 
spect  to  the  distinct  parcel  affected,  and  directing 
another  sale ;  notice  of  which  must  be  given,  and  the 
same  must  be  conducted,  aa  prescribed  for  the  first  sale. 

^  M.,  J  29.  Bostwick  v.  Atkins,  3  N.  Y.  53;  orerruHng;  Matter  t>f 
fli'iulup,  2  Paige,  316 ;  Kelly's  EsUte,  I  Abb.  N.  C.  102;  Biitler  r.  Em- 
meit,  8  Puige,  12 :  Estate  of  Campbell.  1  Tuck.  240;  Kaln  r.  Maatenoiu 
^  \v  ^'P*  i  Horton  v.  Ilorton,  2  Bradf.  200;  Delaplaine  r.  Lawrvoce,  3 

n.  X .  301. 

§  2776,  Order  to  confirm  sale.  Conveyance  thex«- 
upon. — Where  a  sale  is  not  vacated,  the  surrogate  muat 
make  an  order  confirming  it ;  and  where  it  is  vjacated  aa 
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to  a  part  only  of  the  property  sold,  he  must  make  an 
order  confirming  it  as  to  the  residue.  An  order,  con- 
firming a  sale,  must  direct  the  person  making  the  sale 
lo  execute  the  proper  conveyances,  upon  compliance,  on 
the  part  of  the  purchaser  or  purchasers,  with  the  terms 
of  the  sale.  The  necessary  conveyances  must  be  exe- 
cuted by  that  person  accordingly,  and  must  briefly  refer 
to  the  decree,  the  order  to  execute  it,  and  the  order  of 
confirmation. 

Id..  SS  30  and  31,  amended.  Atkins  v.  Klnnan,  20  Wend.  241 ;  Horton 
V.  Uorion,  2  Bradf.  200 ;  Sheldon  v.  Wright.  5  N.  Y.  497 ;  8.  c,  7  Barb. 
39 ;  Bofltwick  v.  Atkins,  3  N.  Y.  53  :  Rea  v.  MoEacbron,  13  Wend.  465 ; 
BuUer  r.  £mmett,  8  Paige,  12 ;  Favill  v.  Koberts,  3  Lans.  14 ;  b.  c,  50 
N.  Y.  222.  ~e  1      . 

§  2777.  When  conveyanoe  not  to  afiect  purchaser 
or  mortgagee  from  heir,  eto.  —  A  conveyance  of  real 
property,  made  pursuant  to  this  title,  does  not  affect,  in 
any  way,  the  title  of  a  purchaser  or  mortgagee,  in  good 
faith  and  for  value,  from  an  heir  or  devisee  of  the  dece- 
dent, unless  letters  testamentary  or  letters  of  adminis- 
tration, upon  the  estate  of  the  decedent,  were  granted, 
by  a  surrogate's  court  having  jurisdiction  to  grant 
them,  upon  a  petition  therefor,  presented  within  four 
years  after  his  death. 

L.  1^,  ch.  845,  {  1,  amended  by  L.  1673,  ch.  211  (9  £dm.  565). 

§  2778.  Effect  of  conveyance  in  other  cases. — Ex- 
cept as  prescribed  in  the  last  section,  a  conveyance  of 
real  property,  executed  upon  a  sale  thereof,  pursuant 
to  this  title,  vests  in  the  grantee  all  the  estate,  right, 
and  interest  of  the  decedent  in  the  real  property  so  con- 
veyed, at  the  time  of  his  death,  free  from  any  claim  of 
his  widow  for  dower,  which  has  not  been  assigned  to 
her  ;  but  subject  to  all  subsisting  charges  thereon  by 
judgment,  mortgage  or  otherwise,  which  existed  at  the 
time  of  his  death.  Where  dower  has  been  assigned  to 
the  widow,  the  grantee  takes  the  part  of  tlie  property 
to  which  her  estate  in  dower  attaches,  subject  thereto. 

Sections  31  and  32,  K.  S.,  in  part.  Jewett  v.  Keenholts.  Ifi  Barb.  193; 
Lawrence  V.  Miller,  2  N.  Y.  243;  Same  v.  Brown,  5  Id.  394;  Maples  v. 
Howe,  3  Barb.  Ch.  611. 

§  2779.  Contract  for  lands  i  how  sold.  —  Where  any 
of  the  property  to  be  sold  consists  of  an  interest,  under 
a  contract  for  the  purchase  of  real  property,  and  any 
payment  is  yet  to  be  made  upon  the  contract,  the  safe 

Digitized  by  VjOOQ IC 


§§  2780-2781.  SURKOGATES'  COURTS.  506 

must  be  made  subject  to  all  payments,  thereafter  to 
become  due  thereupon  ;  and  it  may,  also,  if  the  decree^ 
or  the  order  to  execute  the  decree,  so  directs,  be  made 
subject  to  all  payments,  previoasly  due  thereapon.  If 
the  sale  is  subject  to  any  payment,  the  terms  of  sale 
must  specify  the  penalty  and  the  number  of  sareties, 
required  iu  the  bond  to  be  given  by  the  purchaser,  as 
prescribed  in  the  next  section,  and  must  state  to  what 
payments  the  sale  is  subject. 

Id . , }{  r.7. 68 ;  L.  1837,  cb.  460,  1 42  (4  Bdm.  495). 

§  2780.  Id.;  porobasar's  bond  for  paym«nt  there- 
upon. —  Where  a  sale  is  madd  subject  to  any  payments 
as  specified  in  the  last  section,  the  purchaser  must,  be- 
fore  the  sale  is  confirmed,  execute  to  the  executor  or 
administrator  of  the  decedent,  his  bond,  with  sureties, 
for  the  benefit  and  indemnity  of  the  obligee  and  his 
successors,  and,  also,  the  persons  entitled  to  the  inter- 
est of  the  decedent  in  the  lands  so  contracted  for,  in  a 
penalty  at  least  twice  the  amount  of  all  the  payments, 
subject  to  which  the  sale  is  made  ;  conditioned  that  the 
purchaser  will  punctually  make  all  those  payments, 
and  will  fully  indemnify  the  obllree  and  his  successors, 
and  each  of  the  persons  so  entitled,  against  all  demands, 
charges,  costs  and  expenses,  by  reason  of  any  thing  con- 
tained in  the  contract,  or  by  reason  of  any  other  obliga- 
tion or  liability  of  the  decedent,  on  account  of  the  pur- 
chase of  the  property ;  and  against  all  other  covenants 
and  agreements  of  the  decedent,  to  and  with  the  vendor 
of  the  property,  in  relation  thereto. 

Id.,  {{67,  68, amended;  L.  1837. 

§  2781.  Id. ;  when  intsrest  in  part  of  land  may  bs 

sold.  —  But  where  an  interest  under  a  contract  for  the 
purchase  of  real  property  is  liable  to  be  sold,  as  pre- 
scribed  in  this  title,  the  decree,  or  the  order  for  the  ex- 
ecution thereof,  may  direct  a  sale  of  the  decedent's 
interest  in  a  part  only  of  the  property,  if,  in  the  opinion 
of  the  surrogate,  such  a  sale  can  be  made  advantage- 
ously to  the  estate  of  the  decedent,  and  so  that  the  pnr- 
chase-money  of  the  part  sold  will  satisfy  and  discharge 
all  the  payments,  to  be  made  for  all  the  property  con- 
tracted for,  according  to  the  contract.  In  such  a  case, 
the  purchaser  is  not  required  to  execute  a  bond. 

Id.,  170. 
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§  2782.  Id. ;  eflbct  d  conveyance  of  decedent's  In^ 
terest.  —  A  conveyance  of  the  decedent's  interest  in  all 
the  real  property,  held  by  him  under  a  contract  for  the 
purchase  thereof  operates  as  an  assignment  of  the  con- 
tract to  the  purchaner;  and  vests  in liim,  hia  heirs  and 
assigns,  all  the  right,  title,  and  interest  of  all  the  per- 
sons entitled,  at  the  time  of  the  sale,  in  and  to  the 
decedent's  interest  in  the  real  property. 
Id.,  1 09,  amended. 

§  2783.  Id.;  offset  of  conveyance  of  part.  —  A  con- 
veyance of  the  decedent's  interest  in  a  part  only  of  the 
real  property,  held  under  such  a  contract,  transfers  to 
the  purchaser  all  the  decedent's  right,  title,  and  interest 
in  and  to  the  part  so  sold ;  and  all  rights,  which  would 
be  acquired  thereto,  by  the  executor  or  administrator, 
or  by  any  person  entitled,  at  the  time  of  the  sale,  to  tbe 
interest  of  the  decedent  therein,  by  perfecting  the  title 
to  the  property  contracted  for,  pursuant  to  the  con- 
tract. Upon  fully  complying  with  the  contract,  the 
purchaser  has  the  same  right  to  enforce  performance 
thereof,  with  respect  to  the  part  conveyed  to  him  ;  and 
the  executor  or  administrator,  or  his  assignee,  has  the 
same  right  to  enforce  performance,  with  respect  to  the 
residue,  as  the  decedent  would  have  had,  if  lie  was  11  v. 
ing.  Any  title  acquired  by  the  executor  or  adminis- 
trator,  or  his  assignee,  with  respect  to  the  part  not  sold, 
must  be  held  in  trust  for  the  use  of  the  persons  entitled 
to  the  decedent's  interest ;  subject  to  the  dower  of  the 
widow,  if  any. 
Id..  {}  74, 75,  consolidated  and  amended. 

§  2784.  Purchaser's  title  not  affected  by  certain 
irregularities,  etc  —  The  title  of  a  purchaser  in  good 
faith,  at  a  sale  pursuant  to  a  decree  made  as  prescribed 
in  this  title,  is  not,  nor  is  the  validity  of  a  mortgage  or 
lease  made  as  prescribed  in  this  title,  in  any  way  af- 
fected by  any  of  the  following  omissions,  errors,  defects, 
or  irregularities  :  except  so  far  as  the  same  would  affect 
the  title  of  a  purchaser  at  a  sale,  made  pursuant  to  the 
directions  contained  in  a  judgment,  rendered  by  the 
supreme  court  in  an  action  : 

1.  Where  a  petition  was  presented,  and  the  proper 
persons  were  duly  cited,  and  a  decree  directing  a  mort- 
gage or  lease,   or  a  decree   for  a  sale,  and    an  order  di- 
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recti  ug  the  exeoation  thereof  were  made,  as  preseribed 
in  this  title ;  and  the  decree,  and  the  order,  if  any,  were 
dulj  recorded,  as  prescribed  in  article  first  of  title  first 
ot'this  chapter ;  by  any  omission,  error,  defect,  or  ir- 
regularity, occurring  between  the  return  of  the  cita- 
tiou,  and  the  making  of  the  decree,  or  the  order  direct- 
ing the  uxecation  of  the  decree. 

2.  VVhere  an  order,  confirming  a  sale  and  directing  a 
conveyance  has  been  made,  upon  proof,  satisfactory  to 
the  surrogate,  that  all  the  acts  have  been  done,  which 
are  required  by  law  to  be  done,  after  the  order  directing 
the  execution  of  the  decree,  to  authorize  the  surrogate 
to  make  such  an  order  of  confirmation ;  by  the  actual 
omission  to  do  such  an  act,  or  by  any  error,  defect,  or 
irregularity  in  the  same,  or  by  any  omission  in  the 
recitals  of  the  conveyance. 

Se«  L.  1850,  ch.  82, 11 1,  2  and  3  (4  Edm.  506) ;  L.  1869,  ch.  26t)  (7  Edxa. 
433) ;  L.  1872,  ch.  92  (9  Edm.  327) ;  L.  1878,  ch.  129.  Parkinson  r.  Jacob- 
son,  18  Uun.  353 ;  Atkins  v.  Klnnan,  20  Wend.  241 :  Wood  r.  McChesner. 
40  Barb.  417;  (V)rwin  v.  Merritt,3  id.  341;  Woodruff  r.  Cook,  2  Kclw. 
259 ;  Rigney  v.  Coles,  6  Bosw.  479. 

§  2786.  Id. ;  presumption,  where  records  have 
been  removed.  —  Where  the  records  of  the  surrogate's 
court  have  been  heretofore,  or  are  hereafter,  removed 
from  one  place  to  another,  in  either  the  same  or  another 
county,  and  twenty-five  years  have  elapsed  after  a  sale 
or  other  disposition  of  real  property,  or  of  an  iuteresi 
in  real  property,  as  prescribed  in  this  title,  the  due  ap- 
pointment of  a  guardian  for  each  infant  party  to  the 
special  proceeding  must  be  presumed,  and  can  be  dia- 
proved  only  by  affirmative  record  evidence  to  the  con. 
trary . 

Founded  on  laws  cited  In  last  section.  Barto  v.  Tompkins  Co.  Nat. 
Bank,  15  Hun,  11. 

§  2786.  Proceeds  to  be  paid  into  court  Bffect 
thereol  —  The  proceeds  arising  from  a  mortgage,  lease, 
or  sale,  made  as  prescribed  in  this  title,  must  be  .paid 
into  the  surrogate's  court  by  the  executor,  administra- 
tor, or  freeholder  receiving  the  same.  For  that  pur- 
pose, he  must  pay  them  to  the  county  treasurer,  to  the 
credit  of  the  special  proceeding,  to  be  retained  by  him 
as  prescribed  in  section  2537  of  this  act.  Upon  payment 
being  so  made,  the  heirs  and  devisees  of  tlie  decedent, 
and  their  assigns,  and  all  the  decedent's  remaining  real 
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property,  and  interest  in  real  property,  held  under  a 
contract  for  tlie  purchase  thereof,  are  exonerated  from 
the  debts  established  by  the  decree,  or  established  as 
prescribed  in  the  next  section  but  one,  as  far  as  the  pro- 
ceeds so  paid  over  are  sufficient,  after  deducting  the 
costs  and  expenses  allowed  by  the  surrogate,  to  satisfy 
those  debts. 

2  R.  S.  105,  part  of  H  S3  and  85  (2  Edm.  110),  amended. 

§  2787.  Notice  of  distribution  of  proceeds.  —  Im- 
mediately after  the  payment  into  court  of  the  proceeds 
of  a  mortgage,  lease,  or  sale,  as  prescribed  in  the  last 
section,  the  surrogate  must  cause  notice  of  the  time 
and  place  of  making  the  distribution,  to  be  published, 
at  least  once  in  each  of  the  six  weeks  immediately  pre- 
ceding the  same,  in  a  newspaper  published  in  the 
county  of  the  surrogate . 
Id.,  part  or  H  35  and  40,  amended. 

%  2788.  Hearing  j  proof  of  further  debts.  —  At  the 
time  and  place  designated  in  the  notice,  or  at  the  time 
and  place  to  which  the  hearing  is  adjourned,  the  surro- 
gate must  hear  the  allegations  and  proofs  of  the  cred- 
itors, and  of  the  persona  interested  in  the  estate,  or  in 
the  application  of  the  proceeds,  respecting  any  demands 
against  the  decedent,  or  for  his  funeral  expenses,  then 
presented,  which  had  not  been  established  or  rejected, 
oefore  making  the  decree.  The  provisions  of  this  title, 
relating  to  contesting  and  establishing  debts,  and  pre- 
serving the  evidence  thereof,  before  making  the  decree, 
apply  to  the  proceedings  respecting  any  demands  so 
presented.  A  debt,  which  was  established  by  the  de- 
cree, may  be  again  controverted,  upon  the  hearing  pro- 
vided for  in  this  section,  upon  the  discovery  of  new 
evidence  impeaching  the  same,  and  upon  such  a  notice 
to  the  claimant  as  the  surrogate  directs,  but  not  other- 
wise. 
Id.,  H  41  And  42,  amended. 

§  2789.  When  sale  of  unsold  property  may  be 
directed.  —  Where  the  decree  was  executed  with 
respect  to  a  part  only  of  the  real  property,  or  interests 
in  real  property,  specified  therein,  and  the  proceeds  of 
the  sale  are  insufficient,  after  paying  the  costs  and  ex- 
penses thereof,  to  satisfy  all  the  debts  established  by 
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the  decree,  together  with  the  demands  established  a« 
prescribed  in  the  last  section,  and  all  other  sums  pay- 
able out  of  the  same,  as  prescribed  in  this  title,  the 
surrogate  muBt  make  an  order,  as  prescribed  in  section 
2768  of  this  act,  directing  the  execution  of  the  decree, 
with  respect  to  the  remainder,  or  so  much  thereof  as  is 
necessary.  The  proceedings  thereupon  and  subsequent 
thereto  are  the  same,  as  upon  and  subsequent  to  the 
first  order  for  the  execution  of  the  decree. 
New.    See  Ackley  f .  Dygert,  33  Barb.  177. 

§  2790.  Proof  of  claim  to  sorplns  money.  —  Upon 

the  hearing,  provided  for  in  the  last  section  but  one,  or 
upon  tlie  hearing  after  the  further  execution  of  the 
decree,  as  prescribed  in  the  last  section,  the  surrogate 
must  also  hear  the  allegations  and  proofs  of  any  person, 
who  claims  a  right  to  the  surplus  money,  or  any  part 
thereof.  A  claim  so  made  may  be  contested  by  any 
other  person  making  a  like  claim. 

L.  1870,  ch.  170.  H  2  and  3  (7  Edm.  664).    Matter  of  Ijsgleson,  3  ItedC 
375 ;  Clocke  v.  Igglcson,  Id.  309. 

^  2791.  Decree  for  distribution. — The  surrogate  must, 
by  a  supplementary  decree,  made  and  recorded  in  like 
manner  as  the  first  decree,  determine  the  rif  hts  of  the 
creditors  and  other  persons  interested,  to  share  in  the 
proceeds,  and  direct  the  distribution  thereof  accord- 
ingly. Where  the  rights  of  creditors  are  established, 
and  there  is  a  surplus,  respecting  the  distribution  of 
which  a  contest  arises,  he  may  make  a  supplementary 
decree,  providing  for  the  payment  of  the  creditors  only ; 
and  reserving  all  questions,  as  to  the  distribution  of  the 
surpluts,  to  be  settlt^d  by  a  second  -supplementary  de- 
cree. An  appeal  may  be  taken  from  either  of  the  sup- 
plementary decrees,  by  any  person  aggrieved  thereby, 
as  from  the  first  decree  ;  except  that  it  is  not  necessary 
or  proper,  to  make  any  creditor  a  party  to  an  appeal 
from  the  second  supplementary  decree. 
New. 

§  2792.  Id.}  county  treasurer  to  distribute.  —  Each 

supplementary  decree  must  fix  the  sums  to  be  paid  or 
invested,  as  prescribed  in  the  following  sections  of  this 
title,  as  far  as  they  can  be  then  fixed.  If  any  sum  can- 
not be  then  fixed,  it  may  be  fixed  by  the  cider  of  the 
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surrogate  subsequently  made.  The  surrogate  must 
cause  a  certified  copy  oi  each  supplementary  decree, 
ludd  of  each  order,  to  be  delivered  to  the  county  treas- 
arer,  who  must  distribute,  pay  over,  or  invest  the  pro- 
ceeds in  his  hands,  as  directed  thereby. 

New. 

§  2793.  Distribution;  how  made. — Money  paid  into 
the  surrogate's  court,  as  prescribed  in  this  title,  must 
be  distributed  by  the  supplementary  decree  in  the  fol- 
lowing order : 

1.  The  charges  and  expenses  of  the  mortgage,  lease, 
or  sale,  and  of  the  publication  of  the  notice  of  distribu- 
tion, and  the  other  actual  disbursements  attending  the 
distribution,  must  first  be  paid. 

2.  Where  anjinterest  under  a  contract  for  the  purchase 
of  real  property  was  sold,  all  sums  of  money  which 
were  due  at  the  time  of  the  sale,  pursuant  to  the  con- 
tract, and  were  not  assumed  by  the  purchaser,  must 
next  be  paid  out  of  the  proceeds  of  the  sale  of  that  in- 
terest. 

8.  Out  of  the  remainder  of  the  money,  arising  upon  a 
sale,  the  claim  of  dower,  of  the  decedent's  wife,  if  any, 
which  has  not  been  assigned  to  her,  must  be  satisfied, 
by  setting  apart  for  investment,  one-third  of  the  gross 
proceeds  of  the  property,  to  which  her  right  of  dower 
attaches  ;  unless,  within  such  a  time,  and  upon  such  a 
notice  to  her,  as  the  surrogate  deems  reasonable,  she 
presents  an  instrument  under  seal,  acknowledged  or 
proved,  and  certified,  in  like  manner,  as  a  deed  to  be 
recorded  in  the  county,  whereby  she  consents  to  accept, 
in  lieu  of  her  dower,  a  sum,  to  be  ascertained  by  the 
surrogate,  equal  to  the  value  of  her  right  of  dower  in 
the  gross  proceeds,  according  to  the  principles  appli- 
cable to  life  annuities  ;  and,  if  she  presents  sucti  an 
instrument,  by  paying  to  her  such  a  sum. 

4.  Out  of  the  remainder  of  the  money^  arising  upon 
a  mortgage,  lease,  or  sale,  must  be  paid  the  costs  of 
the  special  proceeding,  awarded  to  the  petitioner  in  the 
decree. 

5.  Out  of  the  remainder  of  the  money,  must  be  paid 
the  sum,  if  any,  which  has  been  found  to  be  due  to  the 
executor  or  administrator,  upon  a  judicial  settlement  of 
his  acooont,  after  applying    thereupon  the  proceeds  of 
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the  personal  property.  But  this  BabdiyiBlon  does  not 
aathorize  the  repayment,  to  an  execator  or  adminis- 
trator, of  any  sum  paid  by  him  to  a  creditor  of  the 
decedent,  exceeding  the  proportion  which  that  creditor 
would  be  entitled  to  receive  from  the  estate  of  the 
decedent,  apon  the  distribntion  of  all  the  assets  of  the 
decedent,  and  the  proceeds  of  property  disposed  of  as 
prescribed  in  this  title. 

6.  Out  of  the  remainder  of  the  money,  mast  be  paid, 
in  full,  the  reasonable  funeral  expenses  of  the  decedent, 
to  the  persons  whose  claims  therefor  were  established 
and  recited  as  debts,  in  the  first  decree,  and  were  not 
rejected  upon  the  second  hearing. 

7.  Out  of  the  remainder  of  the  money,  must  be  paid, 
in  full,  the  other  debts,  which  were  established  and  re- 
cited in  the  first  decree,  and  were  not  rejected  upon  the 
second  hearing ;  or,  if  there  is  not  enough  for  that  par- 
pose,  they,  or  so  much  thereof  as  the  money  applicable 
thereto  will  pay,  must  bo  paid  in  the  order  prescribed 
by  law  for  payment  of  a  decedent's  debts  by  an  execa- 
tor  or  administrator  out  of  the  personal  assets,  without 

fiving  preference  to  rent,  or  to  a  specialty,  or  to  any 
emand  on  account  of  an  action  pending  thereupon : 
and  paying  debts  not  yet  due,  upon  a  rebate  of  legal 
interest. 

8.  Out  of  the  remainder  of  the  money,  must  be  paid, 
in  like  manner,  the  debts  first  established  by  the  sup. 
plementary  decree,  or  so  much  thereof  as  the  remainder 
will  pay. 

9.  If  any  surplus  remains,  it  must  be  distributed 
among  the  heirs  and  devisees  of  the  decedent,  or  the 
persons  claiming  under  them,  and  among  those  persons 
who  have  presented  and  proved  liens  upon  the  interests 
of  those  heirs  or  devisees,  or  persons  claiming  under 
them,  which  were  cut  off  by  the  sale;  according  to  their 
respective  rights  and  priorities,  as  established  in  the 
supplementary  decree.  But  if  the  proceeds  of  any  of  the 
property  sold  had  been,  or  were  to  be,  converted  into 
personal  property,  pursuant  to  a  direction  contained  In 
the  decedent's  will,  the  surplus  proceeds  of  that  part  of 
the  property  must  be  paid  to  the  person  entitled  thereto, 
by  the  terms  of  the  will. 

2  R.  S.  lOd.  107, 112,  j  36,  amended :    L,  1836,  ch.  406  (6  Sdm.  142),  »  », 
88,  »,  4a,  71    and   73  (2  tdm.  110,  111,  112,116);    L.  1837.  ch.  4601.1 4«L 
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amended ;    L.  1874,  cli.  267.    Hlgby  v.  Westlake,  14  N.  Y.  281 ;  Sears  «. 
Mack*8  Assignees,  2  Bradf.  394 ;  Horton  v.  McCoy.  47  N.  Y.  21 ;  Conch  v, 
_  .     .  .       ...  ^    ^       ...      -lenwlck,  2  Bradf.  80 ;  Tappen  v.  Katn, 

Vend.  470 ;    Lawrence  v.  iSlmendorf,  o 


ftelaDUlnerfid.^iST'T^amp^        Renwlcic,  2  Bracif.  80 ;'  Tappen  v.  Katnl 
12  John*.  120;    Peck  r.  Mead,  2  We    '     "       -  *-         ■    -^ 


Barb.  73. 

§  2794.  Dower  in  lands  under  contract;  how  com- 
puted.  —  The  claim  of  dower  of  the  decedent's  wife,  in 
leal  property  held  by  the  decedent,  under  a  contract  for 
the  purchase  thereof,  which  mast  be  satisfied,  as  pre- 
scribed in  Bubdi vision  third  of  the  last  section,  extends 
only  to  the  annual  interest,  during  her  life,  upon  one- 
third  of  the  balance  remaining,  after  deducting  from 
the  money  arising  upon  the  sale,  all  sums  due  from  the 
decedent,  at  the  time  of  the  sale,  for  the  real  property 
so  contracted  and  sold . 

BectloT)  72,  R.S.  See  Hawley  v.  James,  6  Paige,  318 ;  Htcks  v.  Stebblns, 
SLans.  89. 

§  2796.  Funv.1  set  apart  for  dower ;  how  invested, 
etc.  —  The  surrogate  must  cause  a  sum  set  apart  for  a 
widow's  dower,  as  prescribed  in  the  last  two  sections, 
to  be  invested  by  the  county  treasurer,  under  the  direc 
tion  of  the  surrogate,  in  the  public  securities  of  the 
State,  or  of  the  United  States,  or  in  permanent  mort- 
gage securities,  bearing  interest  payable  annually,  or 
oftener.  The  interest,  or  other  income,  must  be  paid 
by  the  county  treasurer  to  the  widow,  during  her  life. 
After  her  death,  the  county  treasurer,  under  the  direction 
of  the  surrogate's  court, 'manifested  in  an  order  duly 
entered,  must  sell  the  public  securities,  or  collect  the 
snms  loaned  upon  mortgage,  and  distribute  the  pro- 
ceeds, less  the  costs  and  expenses,  as  prescribed  in  the 
last  section  but  one,  for  the  distribution  of  the  re- 
mainder  of  the  money,  after  satisfying  the  claim  for 
dower. 

Id. ,  13  37  and  46 ;  see  }  2800,  post. 

§  2796.  Id. ;  share  belonging  to  infant,  etc.  — Where 
surplus  money  is  distributable  to  an  infant ;  or  where 
the  interest  in  the  property,  represented  by  it,  con- 
sisted of  a  precedent  estate,  and  a  remainder  or  rever- 
sion;  the  decree  must  provide,  as  the  judgment  of  the 
Bupreme  court  would  provide,  in  an  analogous  case,  for 
the  investment  of  the  money  in  the  public  securities  of 
the  State,  or  of  the  United  States ;  or  for  the  loan 
thereof,  secured  by  bond,  and  by  mortgage^upon  unin- 
33    '  ^         o 
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cambered  real  propertj  within  the  State,  worth  at 
least,  exclusive  of  buildings  thereupon,  twice  the  sum 
lent;  and  for  the  payment  of  the  income,  until  the  ma- 
jority  of  the  infant  or  the  determination  of  the  temporary 
interest;  and  then,  for  the  payment  of  the  principal,  to 
the  person  or  persons  entitled  thereto.  But  where  sur- 
plus money,  distributed  to  an  infant,  is  less  than  one 
hundred  dollars,  the  decree  may,  in  the  discretion  of 
the  surrogate,  direct  that  the  same  be  deposited  by  the 
county  treasurer  in  a  savings  bank  or  trust  company, 
designated  by  the  surrogate;  and  tliat  the  interest  or 
income  thereof  be  applied  in  like  manner. 

L.  hViO,  ch.  150.  N  1  and  2  (4  Edm.  S06). 

§  2797.  Effect  upon  proceedings  under  this  title,  of 
an  action  to  foreclose,  etc  —  The  commencement  or 
pendency  of  an  action  or  special  proceeding,  having  for 
its  object  the  sale,  either  absolutely  or  contingently,  of 
property  liable  to  be  disposed  of  as  prescribed  in  this 
title ;  or  the  foreclosure,  by  advertisement,  of  a  mort- 
gage thereupon ;  or  any  proceeding  to  sell  such  prop- 
erty, taken  pursuant  to  a  judgment,  or  by  virtae  of  an 
execution,  does  not  afifect  any  of  the  proceedings  taken 
as  prescribed  by  this  title,  unless  the  surrogate  aa 
directs.  After  making  a  decree  directing  a  mortgage, 
lease,  or  sale,  the  surrogate  may,  and,  in  a  proper  case, 
he  must,  stay  the  order  to  execute  the  decree,  with  re- 
spect to  the  property  affected  by  the  action,  or  special 
proceeding,  or  by  the  proceedings  then  pending,  until 
the  determination  thereof,  or  the  farther  order  of  the 
surrogate  with  respect  thereto.  If,  in  the  course  thereof, 
a  sale  of  any  of  the  property  has  been  made,  before 
making  the  decree  in  the  surrogate's  court,  the  decree 
must  provide  for  the  application  of  the  surplus  proceeds 
belonging  to  the  decedent's  estate.  If  such  a  sale  is 
made  afterwards,  the  directions  contained  in  the  decn^e, 
relating  to  the  property  sold,  are  deemed  to  relate  to 
those  proceeds. 

_New  SCO  L.  1867,  cb.  658  (7  Bdm.  M2).  amended;  L.  1871,  cb.  KM  (9 
EJm.  210).  Breevoort  v.  McJimaey,  1  £dw.  Cb.  551;  aee,«taolHMr 
v.  Kinney.  10  Abb.  Pr.<00;  see  Stilwell  v.  SwarUiout,  10  N.  YTweek. 
Dig.  389.  cl.  app.,  June  1, 1880. 

§  2798.  Surplus  money  on  foreclosure  and  oIlMr 
sales ;  when  paid  to  surrogate.  —  Where  real  property. 
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or  an  interest  in  real  property,  liable  to  be  disposed  of 
as  prescribed  in  this  title,  is  sold,  in  an  action  or  a  special 
proceeding,  specified  in  the  last  section,  to  satisfy  a 
mortgage  or  other  lien  thereupon,  which  accrued  during 
the  decedent's  lifetime ;  and  letters  testamentary  or  let- 
ters of  administration,  upon  the  decedent's  estate,  were, 
within  four  years  before  the  sale,  issued  from  a  surro. 
gate's  court  of  the  Btate,  having  jurisdiction  to  grant 
them ;  the  surplus  money  must  be  paid  into  the  surro- 
gate's court  from  which  the  letters  issued.  If  the  sale 
was  made  pursuant  to  the  directions  contained  in  a 
judgment  or  order,  the  surplus  remaining  after  pay- 
ment  of  all  the  liens  upon  the  property,  chargeable  upon 
the  proceeds,  which  existed  at  the  time  of  the  decedent's 
death,  must  be  so  paid.  If  the  sale  was  made  in  any 
other  manner,  the  surplus,  exceeding  the  lien  to  satisfy 
which  the  property  was  sold,  and  the  costs  and  expenses, 
must,  within  thirty  days  after  the  receipt  of  the  money 
from  which  it  accrues,  be  so  paid  over  by  the  person  re- 
ceiving that  money.  The  receipt  of  the  surrogate,  or 
the  clerk  of  the  surrogate's  court,  or  the  county  treas- 
urer, as  the  case  may  be,  is  a  sufficient  discharge  to  the 
person  paying  the  money. 

Substituted  for  L.  1867.  cli.  A58, 1 1  (7  Edro.  142).  See  Dunning  v.  O. 
N.  Bank,  61  N.  Y.  497 ;  Stllwell  ».  Swarthout,  10  N.  Y.  Week.  Dig.  369. 

§  2799.  Id. ;  how  distributed. — Where  money  is  paid 
into  a  surrogate's  court,  as  prescribed  in  the  last  section, 
and  a  petition  for  the  disposition  of  property,  as  pre- 
Bcribed  in  this  title,  is  pending  before  him  ;  or  is  pre- 
sented at  any  time  before  the  distribution  of  the  money; 
the  money  must  be  distributed  as  if  it  was  the  proceeds 
of  the  decedent's  real  property,  sold  pursuant  to  the 
decree.  If  such  a  petition  is  not  pending  or  presented, 
or  if  a  decree  for  the  disposition  of  the  decedent's  prop- 
erty is  not  made  thereupon,  a  verified  petition,  praying 
for  a  decree,  directing  the  distribution  of  the  money 
among  the  persons  entitled  thereto,  may  be  presented 
by  any  of  those  persons.  Each  person,  who  would  be 
entitled  to  share  in  the  distribution  of  the  proceeds  of 
a  sale,  must  be  cited  to  show  cause,  why  such  a  decree 
should  not  be  made.  Service  of  the  citation  may  be 
made  upon  all  the  persons  designated  therein,  by  pub- 
lishing the  same  in  two  newspapers  designated  as  pre- 
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scribed  in  article  first  of  title  second  of  this  chapter,  at 
least  once  in  each  of  the  four  successive  weeks  immedi- 
ately preceding  the  return  day  thereof.  Upon  the  re- 
turn of  the  citation,  the  rights  and  priorities  of  the 
persons  interested  must  be  established,  and  a  decree 
for  distribution  must  be  made,  as  if  it  was  the  proceeds 
of  real  property  sold. 

L.  1867,  cb.  «58,  8  2  (7  Bdm.  142).  amended  ;    L.  1870.  ch.  17D  a  KiiB. 

G64). 

§  2800.  Securities  and  leases  {  saxrogate's  doty  rs. 
specting  the  same.—  Except  as  otherwise  specially  pre- 
scribed  in  this  title,  a  security  taken  or  an  investment 
made,  pursuant  to  any  provision  thereof,  must  be  taken 
or  made  in  the  name  of  the  county  treasurer,  adding 
his  official  title,  and  his  successors  in  office.  Each  se- 
curity so  taken,  and  all  the  papers  connected  therewith, 
or  with  such  an  investment,  and  each  lease,  taken  as 
prescribed  in  this  title,  must  be  immediately  delivered 
to  the  surrogate  for  his  approval ;  and,  when  approved 
by  him,  must  be  delivered  to  the  county  treasurer,  who 
must,  from  time  to  time,  collect  the  money  due  there> 
upon,  and  apply  it,  under  the  direction  of  the  surrogate, 
as  prescribed  by  law  for  that  purpose,  or  for  the  appli- 
cation of  the  money  represented  by  the  security. 
Sections  44,  45 and  37,  R.  S. ;  L.  1S50,  ch.  150, 8  2  (4  Edm.  50^),  amended, 

§  2801.  Restitution,  for  assets  subsequently  discoT- 
ered.  —Where  a  decree  has  l)een  made,  for  the  applica- 
tion of  the  proceeds  of  real  property  to  the  payment  of 
the  decedent's  debts  or  funeral  expenses,  as  prescribed 
in  this  title,  and  assets,  which  should  have  been  applied 
thereto,  are  afterwards  discovered;  or,  for  any  other 
reason,  money  or  other  personal  property  of  the  deca- 
dent which  should  have  been  applied  thereto,  after- 
wards comes  to  the  hands  of  the  executor,  administra- 
tor, legatee,  or  next  of  kin ;  the  heir,  devisee,  or  other 
person  aggrieved,  may  maintain  an  action  to  procure 
re-imbursement  therefrom. 

_  New.  See  Coach  v.  DeUplalne,  2  N.  T.  397;  Ortham  v.  BtcUaaoiL  3 
Barb.  Oh.  1«. 


d  by  Google 


517       TESTAMENTARY  TRUSTEE.  §g  2802-280^ 


TITLE  VL 

Provisions  relating  to  a  testamentary  trustee. 

Smo*  2802.  IntermedlAtaaccoantlng;  when  Tolnntary. ; 
2s03.  Id.:  when  com pulBory. 

2804.  Petition  to  compel  pnyment  of  debt,  legacy,  etc. 
2803.  Id.;  proceedings  upon  return  of  citation. 
2S06.  Irt.;  other  persons  Interested  to  be  cited. 
2Kn.  When  sarrogale  may  compel  Judicial  Mttlement. 
2?<(W.  Who  ini^y  apply  therefor. 
2»»9.  Proceedings  upon  reinrn  of  citation. 
2810.  Judicial  aottiement  on  petition  of  trastee. 
2<>11.  Certain  provisions  of  title  fourth  made  applicable. 
21512.  Surrogate  to  determine  controvercics ;  proportion  may  be  re- 

_Ulncd. 
2813.  Effect  of  decree. 
2M4.  Resignation  of  trust. 

2^15.  Petition  for  lecurlty  fh>m  testamentary  .^lutee. 
2816.  Security;  bow  given. 
2^17.  Removal  of  testamentary  trustee. 
2H>*.  Appointment  of  successor. 
2619.  Proceedings  where  testamentary  trustee  is*  also  ezecntor  or 

administrator. 
282a  AppllcaUon  of  tbis  title. 

§  2802.  Intermediate  accounting ;  when  voluntary. 

— A.  testamentary  trustee  may,  at  any  time,  file  an  in- 
termediate account,  and  the  vouchers  in  support  of  it, 
"witli  the  surrogate  having  jurisdiction  of  the  estate. 

New  In  form,  bat  based  on  L.  1866,  ch.  115  (6  Rim.  700),  and  L.  1867, 
ch.  782,  i  1  (7  Edn.  167) :  L.  U71,  ch.  4fi3  (9  £dm.  94). 

§  2803.  Id. ;  when  compulsory.  —  Upon  the  petition 
of  a  person  interested,  absolutely  or  contingently,  in  the 
estate  or  fand  In  the  hands  of  a  testamentary  trustee, 
or  in  the  application  thereof,  or  of  the  income  or  other 
proceeds  thereof,  the  surrogate  may,  in  his  discretion, 
make,  at  any  time,  an  order  requiring  a  testamentary 
trastee  to  render  an  intermediate  account. 
Same  as  last  above. 

g  2804.  Petition  to  compel  payment  of  debt,  legacy, 
«tc. — Where  a  person  is  entitled,  by  the  terms  of  the 
will,  to  the  payment  of  money,  or  the  delivery  of  per- 
sonal property,  by  a  testamentary  trastee,  he  may  pre- 
sent to  the  surrogate's  court  a  written  petition,  duly 
verified,  setting  forth  the  facts  which  entitle  him  to 
the  payment  or  delivery,  and  praying  for  a  decree,  di- 
recting payment  or  delivery  acoordinglv ;  and  that  the 
testamentary  trustee  may  be  cited  to  show  cause,  why 
«ach  a  decree  should  not  be  made.     If  the  petitioner 
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is  so  entitled,  only  upon  the  happening  of  a  contingency, 
or  after  the  expiration  of  a  certain  time,  he  must  show 
in  his  petition,  that  his  right  to  the  money  or  other 
property  has  become  absolute.  Upon  the  presentation 
of  the  petition,  the  surrogate  must  issue  a  citation  ac- 
cordingly. 
Same  as  8  2802,  ante. 

§  2805.  Id.;  prooeedingB  npon  retorn  of  citation.^ — 

Upon  the  return  of  a  citation,  issued  as  prescribed  in 
the  last  section,  if  the  testamentary  trustee  files  a  writ- 
ten answer,  duly  verified,  setting  forth  &cts,  which 
show  that  it  is  doubtful,  whether  the  petitioner's  claim 
is  yalid  and  legal,  and  denying  its  validity  or  lenlity, 
absolutely  or  upon  his  information  and  belief,  a  decree 
must  be  made,  dismissing  the  petition,  without  preju- 
dice to  an  action  in  behalf  of  the  petitioner  for  an  ac- 
counting ;  otherwise,  the  surrogate  must  hear  the  alle- 

fations  and  proofs  of  the  parties,  and  must  make  snch  a 
ecree  in  the  premises,  as  justice  requires.    In  a  proper 
case,  the  decree  may  require  the  testamentary  trustee, 
who  is  unable  to  deliver  personal  property,  to  which 
the  petitioner  is  entitled,  to  pay  the  value  thereof. 
Same  as  3  2803,  ante. 

6  2806.  Id.;  other  persons  interested  to  be  cited* — 
Wnere  it  appears,  upon  the  presentation  of  a  petition 
as  prescribed  in  the  last  section  but  one,  that  a  decree, 
made  pursuant  to  the  prayer  thereof,  might  affect  the 
rights  of  other  persons,  with  respect  to  the  estate  or 
fund  held  by  the  testamentary  trustee,  the  citation 
must  also  be  directed  to  those  persons.  Where  that 
fact  appears,  upon  the  return  of  the  citation,  or  upon 
the  hearing,  and  it  also  appears  presumptively  that  the 
petitioner  is  entitled  to  a  decree,  all  the  persons,  whose 
rights  may  be  so  affected,  must  be  brought  in  by  a  sup- 
plemental citation,  before  a  decree  is  made. 

Same  as  8  2802,  ante. 

§  2807.  When  suzrogate  may  compel  Judicial  set- 
tlement. —  In  either  of  the  following  cases,  the  surro- 
gate's court  may,  from  time  to  time,  compel  a  judicial 
settlement  of  the  account  of  a  testamentary  trustee  : 

1 .  Where  one  year  has  expired,  since  the  will  was 
admitted  to  probate. 

Digitized  by  VjOOQIC 


519        TESTAMENTABY  TRUSTEE.  §§  2808-2810. 

3.  Where  the  tr'astee  has  been  removed,  or,  for  any 
other  reason,  his  powers  have  ceased. 

8.  Where  the  trusts,  or  one  or  more  distinct  and  sepa- 
rate trusts,  created  hy  the  terms  of  the  will,  have  been 
executed,  or  are  ready  to  be  execut«^d  ;  so  that  the  per- 
sons beneficially  interested  are,  by  the  terms  of  the 
will,  or  by  operation  of  law,  entitled  to  receive  any 
money  or  other  personal  property  from  the  trustee. 
See  notes  to  It  3734  and  2802,  ante. 

§  2808.  ¥nio  may  apply  therefor. —A  petition, 
praying  for  a  judicial  settlement,  as  prescribed  in  the 
last  section,  and  that  the  testamentary  trustee  may  be 
cited  to  show  cause,  why  he  should  not  render  and  set- 
tle his  account,  may  be  presented,  by  any  person  bene- 
ficially interested  in  the  execution  of  any  of  the  trusts  ; 
or  by  any  person  in  behalf  of  an  infant  so  beneficially 
interested ;  or  by  a  surety  in  the  bond  of  the  testament- 
ary trustee,  given  as  prescribed  in  this  title,  or  by  the 
legal  representative  of  such  a  surety.  Upon  the  pre- 
sentation of  the  petition,  the  surrogate  must  issue  a 
citation  accordingly,  unless  the  account  of  the  testa- 
mentary trustee  nas  been  judicially  settled,  within  a 
year  before  the  petition  is  presented ;  in  which  case, 
the  surrogate  may,  in  his  discretion,  entertain,  or  de- 
cline to  entertain,  the  petition. 

Seenotea  to  K  2726  and  2802,  ante.  LePort  v.  Delafleld.3  Edw.  32; 
Bleben  v.  Hicks,  4  Brad.  136;  Knox  r.  Jones,  47  N.  Y.  389  ;  Leltch  v. 
Wells,  48  rd.  Sd5. 

§  2809.  Proceedings  upon  return  of  citation.  —  Sec- 
tions 2727  and  2728  of  this  act  apply  to  the  proceedings 
upon  a  citation,  issued  as  prescribed  in  the  last  section, 
and  to  the  testamentary  trustee  to  whom  the  citation  is 
directed. 

See  note  to  1 2802,  ante. 

§  2810.  Judicial  settlement  on  petition  of  trustee. — 
Wuen  one  year  has  expired  since  the  probate  of  the 
will,  or  when  the  trusts,  or  one  or  more  distinct  and 
separate  trusts,  created  by  the  will,  have  been,  or  are 
ready  to  be,  fully  executed,  a  testamentary  trustee  may 
present  to  the  surrogate's  court  a  petition,  duly  veri- 
fied, setting  forth  the  facts,  and  praying  that  his  ac- 
count may  be  judicially  settled  ;  and  that  all  the  per- 
sons who  are  entitled,  absolutely  or  contingently,  by 

Digitized  by  VjOOQ IC 


§§  2811-2812.  SITHROGATES'  COURTS.  ^0 

the  terms  of  the  will,  or  by  operation  of  law,  to  share 
in  the  fund,  or  in  the  proceeds  of  property  held  by  the 
petitioner,  as  a  part  of  his  trust,  may  be  cited  to  attend 
the  settlement.  Thereupon  tlie  surrogate  must  issae  a 
citation  accordingly.  Sections  2729,  2730,  and  2731  of 
this  act  apply  to  the  proceedings  upon  the  letum  of  a 
citation,  issued  as  prescribed  in  this  section,  and  to  the 
testamentary  trustee  whose  account  is  to  be  settled. 
Any  person,  although  not  named  in  the  citation,  who  is 
beneficially  interested  in  the  estate  or  fund  whidi 
came  to  the  petitioner's  hands,  or  in  the  proceeds  thereof, 
or  in  the  application  of  that  estate  or  fund,  or  of  the 
proceeds  thereof,  is  entitled  to  appear  upon  the  hear- 
ing, and  thus  make  himself  a  party  to  the  special  pro- 
ceeding. 
See  note  to  }  Tsaz,  ante. 

§  2811,  Oertain  provisions  of  title  fourth  made  ap- 
plicable.— Sections  2734  to  2737.  both  inclusive,  sectiona 
2739  to  2741,  both  inclusive,  and  sections  2743, 2744. and 
2746  of  this  act,  apply  to  and  regulate  the  like  matters, 
where  a  testamentary  trustee  accounts,  as  prescribed  in 
this  title;  except  as  otherwise  prescribed  in  the  next 
two  sections.  To  each  account,  filed  as  prescribed  in 
this  title,  must  be  annexed  an  affidavit,  in  the  form 
prescribed  in  section  2733  of  this  act,  for  the  affidavit  to 
be  annexed  to  the  account  of  an  executor  or  administra- 
tor ;  except  that  the  expression,  '*  the  trusts  created  by 
the  will  '\  with  such  other  description  of  the  trust,  as  ia 
necessary  to  identify  it,  must  be  substituted  in  place  of 
the  words,  "  the  estate  of  the  decedent ". 

Sarao  as  )  2802.  ante ;  see.  also.  M  2735  antl  2736,  ante.  Knox  9.  Jon«s« 
47  N.  Y.  389 ;  Leltch  r.  WeUs,  48  Id.  f>S5;  Ruben  9.  HlckB,  4  Brad.  136 ;  L* 
Fori  V.  Dt'lafleld,  3  Edw.  32:  Ackerman  v,  Kmniott,  4  Barb.  e» :  3  N. 
Y.  Leg.  Oba.  337 ;  King  r.  Talbott.  30  Barb.  4\\  481 ;  Brown  v.  CampbeH, 
Hopk.  233;  Sortore  v.  Scott,  6  Lans.  271 ;  Boernian  «.  Schenck.  41  N.  Y. 
Iff2:  Bostwick  V.  Atkins,  3  id.  63;  Llngke  ».  Wilkinson,  57  Id.  445; 
RapoUe  v.  Hall,  1  Sandf.  Ch.  .199 ;  Mnmford  v.  Morray.  6  Jobna.  Ch.  I : 
Bates  r.Underhlll,  3  R«df.  865;  Tiffany  r.  CTark.  M  N.  Y.  632:  Johnson 
D.Bennett,  3i)  Barb.  237;  Carman  r.  Cowles.  2  Redf.  414 ;  Hawiey  r. 
James.  5  Paige.  318;  Bronaon  v.  Bronson.  4^  How.  481 :  Matter  of  Schell, 
63  N.  Y.  263;  Matter  of  De  Peyster.4  Sandf.  Ch.All;  Wagstaffv.  Lowerre, 
M  Barb.  209;  McWhorter  v.  Benson,  Hopk.  28;  Bx  parte  Carnian,  3 
Bedf.  46:  Cram  v.  Cram.  2  id.  244 ;  Hall  v.  Hall,  18  Han,  336 ;  affirmed, 
?£?;  A?;*'*^'-  *PP'  l*ria«'«  B8t«te,l  Tuck.  119;  Hsher  o.  Briltoo,S 
Bedf.  524. 

§  2812.  Surrogate  to  determine  controversies ;  pro- 
portion may  be  retained.  —  Upon  a  judicial    BetUe. 
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ment  of  the  accoant  of  a  testamentary  trustee,  a  contro- 
Tersy  which  arises,  respecting  the  right  of  a  party  to 
Bhare  in  the  money  or  other  personal  property  to  be 
paid,  distributed,  or  delivered  over,  must  be  determined 
in  the  same  manner  as  other  issues  are  determined.  If 
Buch  a  controversy  remains  undetermined,  after  the  de* 
termination  of  all  otlier  questions  upon  which  the  dis« 
tributlon  of  the  fund,  or  the  delivery  of  the  personal 
property  depends,  the  decree  must  direct  that  a  sum, 
sufficient  to  satisfy  the  claim  in  controversy,  or  the  pro- 
portion  to  which  it  is  entitled,  together  with  the  probable 
amount  of  the  interest  and  costs,  and,  if  the  case  so 
requires,  that  the  personal  property  in  controversy,  be 
retained  in  the  hands  of  the  accounting  party ;  or  that 
the  money  be  deposited  in  a  safe  bank  or  trust  company, 
subject  to  the  surrogate's  order,  for  the  purpose  of  be- 
ing applied  to  the  payment  of  the  claim,  when  it  is  due, 
recovered,  or  settled  ;  and  that  so  much  thereof,  as  is 
not  needed  for  that  purpose,  be  afterwards  distributed 
according  to  law. 

See  note  to  8  2802,  ante. 

§  2813.  Effect  of  decree. —  A  decree,  made  upon  a 
judicial  settlement  of  the  account  of  a  testamentary 
trustee,  as  prescribed  in  this  title,  or  the  judgment  ren- 
dered  upon  an  appeal  from  such  a  decree,  has  the  same 
force,  as  a  judgment  of  the  supreme  court  to  the  same 
effect,  as  against  each  party  who  was  duly  cited  or  ap- 
peared, and  every  person  who  would  be  bound  by  such 
a  judgment,  rendered  in  an  action  between  the  same 
parties. 

L.  1S66,  ch.  112  (6  £dm.  70r)). 

§  2814.  Resignation  of  trust. — A  testamentary  trustee 
may,  at  any  time,  present  to  the  surrogate's  court  a 
written  petition,  duly  verified,  praying  that  his  account 
may  be  judicially  settled  ;  that  a  decree  may  thereupon 
be  made,  allowing  him  to  resign  his  trust,  and  discharg- 
ing him  accordingly ;  and  that  all  persons  who  are 
entitled,  absolutely  or  contingently,  by  the  terms  of  the 
will  or  by  operation  of  law,  to  share  in  the  fund  or 
estate,  or  the  proceeds  of  any  property  held  by  the  peti- 
tioner as  a  part  of  his  trust,  may  be  cited  to  show  cause, 
why  such  a  decree  should  not  be  made.    The  petition 
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must  set  forth  the  facts  apon  which  the  application  is 
founded  ;  and  it  must^  in  all  other  respects,  conform,  to 
a  petition  presented  for  a  j  adicial  settlement  of  the  ac- 
count of  a  testamentary  trustee,  as  prescribed  in  this 
title.  The  surrogate  may,  in  his  discretion,  entertain  or 
decline  to  entertain  the  petition.  If  he  entertains  it,  the 
proceedings  must  be,  in  all  respects,  the  same  as  upon  a 
petition  for  a  judicial  settlement  of  the  petitioner's  ac- 
count, except  that,  upon  the  hearing,  the  surrogate 
must  first  determine,  whether  sufficient  reasons  exist 
for  granting  the  prayer  of  the  petition ;  and.  if  he  de> 
termines  that  they  exist,  he  must  make  an  order  accord- 
ingly, and  allowing  the  petitioner  to  account,  for  the 
purpose  of  being  discharged.  Upon  the  petitioner's 
fully  accounting,  and  paying  all  money  belonging  to  the 
trust,  and  delivering  all  books,  papers,  and  other  prop- 
erty of  the  trust,  in  his  hands,  either  into  the  surrogate's 
court,  or  as  the  surrogate  directs,  a  decree  may  be  made, 
accepting  his  resignation,  and  discharging  him  accord- 
ingly. 

See  8  2802,  note,  and  L.  187Q,  ch.  3^9,  {  3.  Wood  v.  Wood,  ^  Paige.  ^W6 ; 
CralK  r.  CraUt,  3 Barb.  Ch.  76;  Youngs  v.  YoungA,  M  N.  Y.  613 :  Cni^err. 
Halladav,  1  Paige,  314  ;  Ex  parte  Bernstein,  3  Redf.  20 ;  Matter  of  Robiik- 
son,  37  a.  Y.  261. 

§  2816.  Petition  for  security  from  testamentary- 
trustee. —  Any  person,  beneficially  interested  in  the 
execution  of  the  trust,  may  present  to  the  surrogate's 
court  a  written  petition,  duly  verified,  setting  forth, 
either  upon  his  knowledge,  or  upon  his  information  and 
belief,  any  fact,  respecting  a  testamentary  trustee,  the 
existence  of  wliicli,  if  it  was  interposed  as  an  objection 
to  granting  letters  testamentary  to  a  person  named  as 
executor  in  a  will,  would  make  it  necessary  for  such  a 
person  to  give  security,  in  order  to  entitle  himself  to 
letters  ;  and  praying  for  a  decree,  directing  the  testa, 
mentary  trustee  to  give  security  for  the  performance  of 
his  trust ;  and  that  ue  may  be  cited  to  show  cause,  why 
such  a  decree  should  not  be  made.  Upon  the  presenta- 
tion of  such  a  petition,  the  surrogate  must  issue  a  cita- 
tion accordingly.  Upon  the  return  of  the  citation,  a 
decree,  requiring  the  testamentary  trustee  to  give  such 
security,  may  be  made,  in  a  case  where  a  person  so 
named  as  executor  can  entitle  himself  to  letters  testa- 
mentary,  only  by  giving  a  bond  ;  but  not  otherwise. 
See  note  to  1 2802,  ante. 
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g  2816.  Security ;  how  given.  —  The  security,  given 
as  prescribed  in  the  last  section,  must  be  a  bona  to  the 
same  effect,  and  in  the  same  form,  as  an  executor's  bond. 
Each  provision  of  this  chapter,  applicable  to  the  bond 
of  an  executor,  or  to  the  rights,  duties,  and  liabilities  of 
the  parties  thereto,  or  any  of  them,  including  the  release 
of  tlie  sureties,  and  the  giving  of  a  new  bond,  apply  to 
the  bond  so  given,  and  to  the  parties  thereto. 

See  notes  to  sections  2B02,  2595,  2601, 2603,  2604,  2607  and  2645,  ante. 

§  2817.  Removal  of  testamentary  tnutee. — In  either 
of  the  following  cases,  a  person  beneficially  interested 
in  the  execution  of  the  trust,  may  present  to  the  surro- 
gate's court  a  written  petition,  duly  verified,  setting 
forth  the  facts,  and  praying  for  a  decree  removing  a 
testamentary  trustee  from  his  trust ;  and  that  he  may 
be  cited  to  show  cause,  why  such  a  decree  should  not 
be  made : 

1.  Wbere,  if  he  was  named  in  a  will  as  executor,  let- 
ters testamentary  would  not  be  issued  to  him,  by  reason 
of  his  personal  disqualification  or  incompetency. 

2.  Where,  by  reason  of  his  having  wasted  or  improp- 
erly applied  the  money  or  other  property  in  his  charge, 
or  invested  money  in  securities  unauthorized  by  law,  or 
otherwise  improvidently  managed  or  injured  the  prop- 
erty committed  to  his  charge,  or  by  reason  of  other 
misconduct  in  the  execution  of  his  trust,  or  dishonesty, 
drankenness,  improvidence,  or  want  of  understanding, 
he  is  unfit  for  the  due  execution  of  his  trust. 

3.  Where  he  has  failed  to  give  a  bond,  as  required  by 
a  decree,  made  as  prescril>ed  in  the  last  two  sections  ; 
or  has  wilfully  refused,  or  without  good  cause  neg- 
lected, to  obey  a  direction  of  the  surrogate,  contained 
in  any  other  decree,  or  in  an  order,  made  as  prescribed 
in  this  title ;  or  any  provision  of  law,  relating  to  the 
discliarge  of  his  duty. 

See  notes  to  sections  referred  to  last  above,  and  2  R.  S.  730,  cb.  1,  {70. 
Bronson  v.  Bronson,  48  Hovr.  481 ;  Matter  of  Morgan,  63  Barb.  621 ;  8.  c, 
66  N.  T.  61A ;  Matter  of  Wadsworth,  2  Barb.  Ch.  381 ;  Blake  v.  Sands! 
3  Redf.  168. 

g  2818.  Appointment  of  suocemor.  —  Where  a  sole 
testamentary  trustee  dies,  or  becomes  a  lunatic,  or  is, 
by  a  decree  of  the  surrogate's  court,  removed  or  allowed 
to  resign,  and  the  trust  has  not  been  fully  executed,  the 
same  court  may  appoint  his   successor;  unless  such  an 
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appointment  woald  contravene  the  express  terms  of  the 
will.  Where  a  decree,  removing  the  trustee,  or  dis- 
charging him  upon  his  resignation,  does  not  designate 
his  successor ;  or  the  person  designated  therein  does  not 
qualify  f  the  successor  must  l^  appointed  and  must 
qualify,  as  prescribed  by  law  for  the  appointment 
and  qualification  of  an  administrator  with  the  will  an- 
nexed. 

See  note  to  9  2802,  ante ;  L.  1670,  cb.  309,83;  1  R.  S.  T3U.cb.  1,868,  TL 
Shook  r.  Shook,  19  Barb.  653 ;  Ross  v.  Roberts,  2  Hun,  9U ;  63  N.  Y.  632; 
Dunning  r.  Ocean  Nat.  Bank,  6  Lans.  296;  61  N.  Y.  497 ;  I>e  Pejster  v. 
Glendennlng,  8  Paige,  295;  26  Wend.  21 ;  Matttr  of  Tan  ScboonbOTen, 
5  Paige.  559 :  Matter  of  Grossman,  20  How.  35i) ;  Williams  t.  Conraii,  » 
Barb.  524  ;  DcPeystert;.  Ferrers,  IL  Paige  13;  Milbank  t>.  Crane.  25  Hov. 
193:  Bronson  v.  Bronson,4H  id.  481;  iToldenr.  N.  Y.  A  E.  Bank.  72  N. 
Y,  a-^J;  Curtis  w.  Smith,  60  Barb.  9;  Lcggett  r.  Hunter,  19  N.  Y.  445;  » 
Barb.  81. 

§  2819.  Proceedings  where  testamentary  trustee  is 
also  executor  or  administrator. —  Where  the  same  per- 
son is  a  testamentary  trustee,  and  also  the  executor  of 
the  will,  or  an  administrator  upon  the  same  estate,  pro> 
ceedings  taken  by  or  against  him,  as  prescribed  in  this 
title,  do  not  affect  him  as  executor  or  administrator,  or 
the  credltora  of,  or  persons  interested  in,  the  general 
estate,  except  in  one  of  the  following  cases : 

1.  Where  he  presents  a  petition,  praying  for  the  re. 
vocation  of  his  letters,  he  may  also,  in  the  same  peti- 
tion, set  forth  the  facts,  upon  showing  which  he  would 
be  allowed  to  resign  as  testamentary  trustee;  and  may 
thereupon  pray  for  a  decree  allowing  him  so  to  resign, 
and  for  a  citation  accordingly. 

2.  Where  a  person  presents  a  petition,  praying  for 
the  revocation  of  letters  issued  to  an  executor  or  admin- 
istrator ;  and  any  of  the  facts  set  forth  in  the  petition 
are  made,  by  the  provisions  of  this  title,  sufficient  to  en- 
title the  same  person  to  present  a  petition,  praying  for 
the  removal  of  a  testamentary  trustee ;  the  petitioner 
may  pray  for  a  decree,  removing  the  person  complained 
of  in  both  capacities,  and  for  a  citation  accordingly. 

In  either  case,  proceedings  upon  the  petition  for  the 
resignation  or  removal,  as  the  case  requires,  of  the 
testamentary  trustee,  and  for  the  judicial  settlement  of 
his  account,  may  be  taken,  as  prescribed  in  this  title,  in 
connection  with,  or  separately  from,  the  like  proceed- 
ings upon  the  petition  for  the  revocation  of  the  lettexi^ 
as  the  surrogate  directs. 
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^8e«  notes  to  H  28Q2  and  2688,  ante.    Quackenboss  v.  Soothwlck,  41  N. 

§  2820.  AppUcation  of  this  tiUe^The  provisions  of 
this  title  apply  to  a  trust  created  by  the  will  of  a  resi- 
dent of  the  State,  or  relating  to  real  property,  situated 
within  the  State,  without  regard  to  the  residence  ot  the 
trustee,  or  the  time  of  the  execution  of  the  will. 
Bee  note  to  {2802,  ante. 


TITLE   VII. 
ProviHons  reUaing  to  a  guardian. 

AaticLa  I.  Appointment,  removal  and  resigmatlon  of  a  general  guardian 
8'>^l7j;^"„ISj*^«"*">»<>f»8«n«'-al  guardian.    SettiSSeSfSf 
S.  Onardiana  appointed  by  will  or  deed. 

ARTICLE  FIRST. 

APPOnmCENT.  REMOVAL,  AND  RESIGNATION  OP  A  GEN- 
ERAL GUARDIAN. 

Sec.  2821.  Powerofcourt  to  appoint  gnardlans. 

^'  n^I?/i°V  ^^l  app^Jntment.  by  infant  over  fonrtcen. 

2823.  Contents  of  petition;  citation. 

^.  Id. ;  where  petitioner  Is  a  married  woman. 

^5.  Appointment  of  guardian. 

was.  Guardian  to  be  nominated  by  Infant. 

^*  AP^*°i"^'  of  temporary  gnardlan  for  Infimt  under  fourteen. 

^&.  Term  of  office  of  temporary  guardian.  iw«"^w>n. 

2829.  Inquiry  aa  to  value  of  prrjperty. 

2830.  Quallttcatlon  of  guardian  of  ptopert)'. 

2831.  Id.;  of  guardian  of  person. 

SS*  SJ*1?  '^^'t"  ".'*y  b«  evoked  for  misconduct,  etc 

2838.  Citation ;  hearing :  decree. 

ffl34.  Suspension  of  guardian ;  efftct  thereof. 

^.  Application  bv  guardian  for  revocation  of  letters. 

^.  Proceedings  thereupon. 

^.  Ward  or  new  guardian  may  require  accounUng. 

W»   Application  for  ancillary  letters  to  foreign  guardian. 

2839.  Proceedings  thereupon.  *    b  •  «.«,. 
2s40.^lfiff^ct  of  such  letters. 

2841.  AppUcation  of  the  last  section  to  former  guardians. 

^  2821.  Power  of  court  to  appoint  guardiaiui^— The 
anrrogate's  court  has  the  like  power  and  aathoritj  to 
appoint  a  general  guardian,  of  the  person  or  of  the 
property,  or  both,  of  an  infant,  which  the  chancellor 
Lad,  on  the  thirty-firat  day  of  December,  eighteen  hun- 
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dred  and  forty-six.    It  baa  also  power  and  autliority  to 

appoint  a  general  guardian,   of  the  person  or  of  the 

roperty,  or  both,  of  an  infant  whose  father  or  mother 

1  living,  and  to  appoint  a  general  guardian,  of  the 
property  only,  of  an  infant  married  woman.  Sadi 
power  and  authority  must  be  exercised  in  like  manner 
as  they  were  exercised  by  the  court  of  chancery,  subject 
to  the  provisions  of  this  act.  The  same  peraon  may  be 
appointed  guardian  of  an  infant  in  botb  capacities ;  or 
the  guardianship  of  the  person  and  of  the  property  may 
be  committed  to  different  persons. 

2  R.  S.  151,8  6  (2  Edm.  157)  ;  L.  1870,  ch.  341  (7  Sdm.  716);  L.  ISTl.ci. 
70S(9£dm.  132).  People  ex  rel.  Kearney,  31  Barb.  430:  19  How.  4*r>: 
Kearney  v.  Brooklyn  Ind.  School,  1  Re<if.  292 ;  Ex  parte  HarbecJc,  16  Abb. 
N.S.  214 ;  £x  parte  Dawson«3  Brad.  130;  1 2850, post;  WUUams  r.  Stom^ 
6  Johns.  Ch.  3;'>3;  Genet  v.  Tallmadge,!  Id.  3;  Byrne  r.  Van  Iloesen,  S 
Johns.  66;  Holmes  v.  Seely,  17  Wend.  75:  Jackson  r.  Sears,  10  Johns. 
435;  Thaehcr  v.  Henderson,  63  Barb.  271;  Bmerson  v.  Spicer,  46  N.  Y.  »Ai 
53  Barb.  428 ;  3S  How.  114;  Sylvester  t».  RaUton.  31  Barb.  286;  see  FonJ* 
t>.  Van  Home,  15  Wend.  631:  Putnam  v.  lUtchle.6  Pal<(e.  390:  KeM  v. 
SchieftellnJ  Johns.  Ch.  150 ;  Otis  v.  Thompson,  Hill  A  Denio's  Sapp.131 ; 
Combs  V.  Jackson, 2  Wend.  153;  Morehouse  v.  Cooke,  Uopk.  236;  In  re 
Hubbard,  10  Week.  Dig.  482. 


§  2822.  Petition  for  appointment,  by  infant 
fourteen. — In  either  of  the  following  cases,  an  infant  of 
the  age  of  fourteen  years  or  upwards,  may  present,  to 
the  surrogate's  court  of  the  county  in  which  ue  resides; 
or,  if  he  is  not  a  resident  of  the  State,  to  the  sarrogiit«*8 
court  of  the  county  in  which  any  of  his  property,  real  or 
personal,  is  situated;  a  written  petition,  duly  verified,  set- 
ting forth  the  facts  upon  which  the  jurisaiction  of  the 
court  depends,  and  prayinfi"  for  a  decree  ap|>ointing  a 
general  guardian,  either  of  liis  person,  or  of  his  prop- 
erty, or  both,  as  the  case  requires :  and,  if  necessary, 
that  the  persons,  entitled  by  law  to  be  cited  upon  such 
an  application,  maybe  cited  to  show  cause,  why  such  a 
decree  should  not  be  made  : 

1.  Where  such  a  general  guardian  has  not  been  duly 
appointed,  either  by  a  court  of  competent  jurisdiction  of 
the  State,  or  by  the  will  or  deed  of  nis  father  or  mother, 
admitted  to  probate  or  authenticated,  and  recorded,  as 
prescribed  in  section  2851  of  this  act. 

2.  Where  a  general  guardian  so  appointed  has  died, 
become  incompetent  or  disqualified  ;  or  refuses  to  act; 
or  has  been  removed  ;  or  where  his  term  of  office  has 
expired. 

Where  the  petitioner  is  a  non-residentmarried  woman. 
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and  the  petition  relates  to  personal  property  only,  it 
mast  affirmatively  show  that  the  property  is  not  subject 
to  the  control  or  dispoBition  of  her  husband,  by  the 
law  of  the  petitioner's  residence. 

2  R.  8.  150,  8  4  (2  Edm.  157) ;  L.  1*70,  ch.  99  (7  Kdm.  369)  ;  L.  1871,  ch. 
32  (9  Edm.  58).    Bx  parte  B«rUeU,  4  Brad.  221. 

§  2823.  Contents  of  petition ;  citation. —  A  petition, 
presented  as  prescribed  in  the  last  section,  must  also 
state  whether  or  not  the  father  and  mother  of  the  peti- 
tioner are  known  to  be  living.  If  either  of  them  is 
known  to  be  living,  and  the  petition  does  not  pray  that 
the  father,  or,  if  he  is  deaa,  tbat  the  mother,  may  be 
appointed  tlie  general  guardian,  it  must  set  forth  the 
circumstances  which  render  the  appointment  of  another 
person  expedient ;  and  must  pray  that  the  father,  or,  if 
Le  is  dead,  that  the  mother,  of  the  petitioner  may  be 
cited  to  show  cause,  why  the  decree  should  not  be 
made.  A  citation,  issued  to  the  father  of  the  peti- 
tioner, must  be  served  at  least  ten  days  before  it  is  re- 
turnable. Where  the  case  is  within  subdivision  second 
of  the  last  section,  the  petition  must  pray  that  the  per- 
0on  formerly  appointed  general  guardian  may  be  cited, 
unless  it  is  shown  that  he  is  dead.  The  surrogate  must 
inquire,  and  ascertain  as  far  as  practicable,  what  rela- 
tives of  the  infant  reside  in  his  county  ;  and  he  may, 
in  his  discretion,  cite  any  relative  or  class  of  relatives 
of  the  infant,  residing  in  that  county  or  elsewhere,  to 
show  cause  why  the  prayer  of  the  petition  should  not 
be  granted. 

New  ;  L.  1870^h.  M\  (7  Edm.  716).  People  ex  rel.  v.  "Wilcox,  22  Barb. 
178:  B.  c.,14  N.  Y.  57:>;  KellinKor  r.  Roc,  7  Paige, 3r,2;  Cozine  v.  Honi,  1 
Brad.  143;  Ex  parte  Dawvon,  3  id.  130. 

%  2824i  Id. )  where  petitioner  is  a  married  woman. — 
The  last  section  applies,  where  the  petitioner  is  a  mar- 
ried woman  ;  except  that  her  husband  must  also  be 
cited,  and  that  the  surrogate  may,  in  his  discretion, 
make  a  decree,  appointing  a  guardian  of  her  property, 
without  citing  her  father  or  her  mother. 

New. 

§  2826.  Appointment  of  guardian. —  Upon  the  re- 
turn of  the  citation,  the  surrogate  must  make  such  a 
decree  in  the  premises,  as  justice  requires.  He  may, in 
hiB  discretion,  hear  allegations  and  proofs  from  a  person 
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not  a  party.  Wheie  a  citation  is  not  issaed,  tbe  aarrch 
gate  musty  upon  the  presentation  of  the  petition,  in- 
quire into  the  circumstances.  For  the  purpose  of  such 
an  inquiry,  or  of  an  inquiry  into  tbe  amount  of  seciuity 
to  be  required  of  tlie  guardian,  he  may  issue  a  aabpcena, 
requiriug  any  person  to  attend  before  him,  to  testify 
respecting  any  matter  involved  therein.  If  he  is  satis, 
fied  that  the  allegations  of  the  petition  are  true  in  fact, 
and  that  the  interests  of  the  infant  will  be  promoted  by 
the  appointment  of  a  general  guardian,  either  of  bis 
person  or  of  his  property,  he  must  make  a  decree  ac- 
cordingly, except  that  a  guardian  of  the  person  of  a 
married  woman  shall  not  be  appointed.  In  a  proper 
case,  he  may  appoint  a  general  guardian  in  one  capacity, 
without  a  citation  and  issue  a  citation,  to  show  cause 
against  the  appointment  of  a  general  guardian,  in  tbe 
other  capacity. 

New  in  form :  sec  2  R.  S.  151,  8  6  (2  £dxn.  157).  Morehouse  v.  Cooke, 
Hopk.  22fi !  Underhill  v.  Dennis  9  Paige,  202;  Kelliuffer  v.  Roe,  7  Id.  aS2: 
Cozlne  V.  Horn.  1  Bradf.  143 ;  Ex  parte  Dawson, 3  Id.  130 :  People  r.  Wil- 
cox, 22  Barb.  178. 

§  2826.  Guardian  to  be  nominated  by  infant. —  A 

guardian,  appointed  upon  the  application  of  an  infant 
of  the  age  of  fourteen  years,  or  upwards,  as  prescribed 
in  this  article,  must  be  nominated  by  the  infant,  subject 
to  the  approval  of  the  surrogate. 

2  R.  S.  150,  1 4  (2  Edm.  157).    Sherman  v.  BaHon,  a  Cow.  304. 

I  2827.  Appointment  of  temporary  guardian  for 
inmnt  under  fourteen. —  A  relative  of  an  infant  under 
fourteen  years  of  age,  or  any  other  person  in  behalf  of 
such  an  infant,  may  present,  to  the  surrogate's  court  of 
the  county  in  which  the  infant  resides;  or,  if  be  is  not 
a  resident  of  the  State,  to  the  surrogate's  court  of  the 
county  in  which  any  of  the  infant's  property,  peal  or 
personal,  is  situated  ;  a  written  petition,  duly  verified, 
setting  forth  the  facts,  upon  which  the  jurisdiction  of 
the  court  depends,  and  praying  for  a  decree  appointing 
a  guardian  of  the  person,  or  of  the  property,  or  both,  of 
the  infant,  to  serve  until  tbe  infant  attains  the  age  of 
fourteen  years,  and  a  successor  to  the  guardian  is  ap- 
pointed .  The  cases  in  which  such  a  guardian  may  be 
appointed,  the  contents  of  the  petition,  and  the  proceed- 
ings thereupon,  are  the  same,  as  prescribed  in  the  fore- 
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going  sections  of  this  article,  with  respect  to  the  ap- 
pointment of  a  general  guardian,  npon  the  petition  of 
an  infant  of  the  age  of  fourteen  jears  or  upwards  ;  ex- 
cept that  the  surrogate  must  nominate,  as  well  as  ap- 
point, the  temporary  guardian. 

2  R.  8. 151,  }  5  (2  Edm.  157).  UnderhiU  v.  Denoia,  9  Palge,202 ;  White  v. 
Pomeroy.  7  Barb.  640;  Ex  parte  Daw»oD,3  Bradf.  130;  Brown  v.  Lynch, 2 
Id.  214;  Matter  of  Pierce,  12  How.  532;  Matter  of  Hughes,  1  Tuck.  38; 
Dotton  V.  Dutton,  8  How.  99 ;  Matter  of  Pierce,  12  Id.  582 ;  Holley  v. 
Chamberlain,  1  Redf.333 ;  Foster  v.  Mott,  8  Bradf. 409 ;  Bennett  v.  Byrne, 
2  Barb.Ch.  216 ;  Cozine  v.  Horn,  1  Bradf.  143;  Morehouse  «.  Cook,  Uopk. 
226 :  Rlckford's  Case,  15  Abb.  N.  S.  6. 

%  2828.  Term  of  office  of  temporary  guardian. — 
The  term  of  office  of  a  guardian,  appointed  as  prescribed 
in  the  last  section,  expires  when  the  infant  attains  the 
age  of  fourteen  jears.  But  after  the  infant  attains  that 
age,  the  person  so  appointed  continues  to  retain  all  the 
powers  and  authority,  and  is  subject  to  all  the  duties 
and  liabilities,  of  a  guardian  of  the  person,  or  of  the 
property,  or  l)oth,  pursuant  to  his  letters ;  until  his  sue- 
oeasor  is  appointed  and  has  qualified,  or  until  his  let- 
ters are  revoked,  or  some  other  cause,  by  the  decree  of 
the  surrogate's  court ;  and  his  sureties  are  responsible 
accordingly. 

Id.J|10.  Matter  of  Demminf.lO  Johns.  232,  483;  BricVs  Estate,  15 
^bb.  Ft.  12,  snrr.  ct.  ;  Matter  of  Nlcoll,  1  Johns.  Ch.  25;  Matter  of  Dyer, 
5Paigo,5M. 

§  2829.  Inquiry  as  to  value  of  property. —  Where  a 
general  guardian  of  the  property  of  an  infant  is  ap- 
pointed, as  prescribed  in  this  article,  the  surrogate  must 
inquire  into  the  infant's  circumstances,  and  must  ascer- 
tain, as  nearly  as  practicable,  the  value  of  his  personal 
property,  and  of  the  rents  and  profits  of  nis  real 
property. 
Id. ,  part  of  2  6.    Underbill  v.  DennU,  9  Paige, 203. 

g  2830.  Qualification  of  guardian  of  property. —  Be- 
fore letters  of  guardianship  of  an  infant's  property  are 
issued  by  the  surrogate's  court,  the  person  appointed 
must,  besides  taking  an  official  oath,  as  prescribed  by 
law,  execute  to  the  infant,  and  file  with  the  surrogate, 
his  bond,  with  at  least  two  sureties,  in  a  penalty,  fised 
by  the  surrogate,  not  less  than  twice  the  value  of  the 
personal  property,  and  of  the  rents  and  profits  of  the 
real  property ;  conditioned  that  the  guardian  will,  in  all 
things,  faithfully  discharge  the  trust  reposed  in  him, 
34 
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and  obey  all  lawful  directions  of  tlie  surrogate  touch- 
ing  the  trust  ;  and  that  he  will,  in  all  respects,  render  a 
just  and  true  account  of  all  money  and  other  properly 
received  by  him,  and  of  the  application  thereof,  and  of 
his  guardianship,  whenever  he  is  required  bo  to  do,  by  a 
court  of  competent  jurisdiction. 

Id.,  8  s.  Matt'Tof  Thome,  1  Rlw.  aff;  MaUer  of  Hedj^es.  M.  r^; 
Anonymous,4  How.  414;  Oenetr.  Talbnadge,  1  Johns.  Ch.  Ml  ;  Monell 
V.  Moncll,  b  ttl.  283 ;  Ferris  v.  Brush,  1  £dw.  A72 ;  Clark  r.  MwtgonMry. 
23  Barb.  464;  Matter  of  Ilamlen,!  Tuck.  4(16;  Matter  of  Callahan,  M.^SI; 
Muirr.  Wilson,  Hopk.  .'512:  People  r.  Byron,  3  John«.  Cas.  53. 

§  2831.  Id.  {  of  guardian  of  person.  —  Before  letten« 
of  guardianship  of  an  infant's  person  are  issued  by  the 
surrogate's  court,  the  person  appointed  must  take  the 
official  oath  as  prescribed  by  law.  The  surrogate  may 
also  require  him  to  execute  to  the  infant  a  bond,  in  a 
penalty  fixed  by  the  surrogate,  and  with  or  withont 
sureties,  as  to  the  surrogate  seems  proper  ;  conditioned, 
that  the  guardian  will  in  all  things  faithfully  discharge 
the  trust  reposed  in  him,  and  duly  account  for  all 
money  or  other  property  which  may  come  to  his  banda, 
as  directed  by  the  surrogate's  court. 
New. 

g  2832.  When  letters  may  be  revoked  for  miacoai- 

duct,  etc — In  either  of  the  following  cases,  the  ward, 
or  any  relative  or  other  person  in  his  behalf,  or  the 
surety  of  a  guardian,  may,  at  any  time,  present  to  the 
surrogate's  court,  a  written  petition,  duly  verified,  set- 
ting forth  the  facts,  and  praying  for  a  decree,  revoking 
letters  of  guardianship,  either  of  the  person,  or  of  the 
property,  or  both  ;  and  that]  the  guardian  complained 
of  may  be  cited  to  show  cause,  why  sudi  a  decree 
should  not  be  made : 

1.  Where  the  guardian  is  disqualified  by  law,  or  is. 
for  any  reason,  incompetent  to  fulfil  his  trust. 

2.  Where,  by  reason  of  his  having  wasted  or  improp- 
erly applied  the  money  or  other  property  in  his  charge, 
or  invested  monej  in  securities  unauthorised  by  law, 
or  otherwise  ini providently  managed  or  injured  the  real 
or  personal  pr<)|>erty  of  the  ward,  or  by  reason  of  other 
misconduct  in  the  execution  of  his  ofilce,  or  his  dishon- 
esty, drunkenness,  improvidence,  or  want  of  under- 
standing,  he  is  unfit  for  the  due  execution  of  his  office. 

3.  Where  he  has  wilfully  refused,  or,  without  good 
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cause,  neglected,  to  obey  any  lawful  direction  of  the 
surrogate,  contained  in  a  decree  or  an  order ;  or  any 
provision  of  law,  relating  to  the  discharge  of  his  duty. 

4.  Where  the  grant  of  letters  to  him  was  obtained, 
'by  a  false  suggestion  of  a  material  fact. 

5.  Where  ne  has  removed,  or  is  about  to  remove, 
from  the  State. 

G.  In  the  case  of  the  guardian  of  the  person,  where 
the  infant's  welfare  will  be  promoted  by  the  appoint- 
ment of  another  guardian. 

Id.,  2  II ;  L.  lS37,ch.  460^3  34. 45  (4  Edni.  493,  VXi). 

§  2833.  Citation;  hearing  j  decree. — Upon  the  pre- 
sentation of  a  petition,  as  prescribed  in  the  last  section, 
the  surrogate  must  inquire  into  the  matter  ;  and,  for 
that  purpose,  he  may  issue  a  subpoena  to  any  person, 
requiring  him  to  attend  and  testify  in  the  premises.  If 
the  surrogate  is  satisfied  that  there  is  probable  cause  to 
believe,  tnat  the  allegations  of  the  petition  are  true,  he 
must  issue  a  citation  to  the  guardian  complained  of ; 
and,  upon  the  return  thereof,  if  the  material  allegations 
of  the  petition  are  established,  he  must  make  a  decree, 
revokiiu^  the  guardian's  letters  accordingly;  except 
that,  where  the  case  is  within  subdivision  third  or 
fourth  of  the  last  section,  he  must  dismiss  the  proceed- 
ings, under  the  like  circumstances  and  upon  the  like 
terms,  as  prescribed  in  sections  2686  and  2687  of  this 
act,  where  a  similar  complaint  is  made  against  an  ex- 
ecutor or  administrator. 

Irl.,  HH  and  16.  amended.  Ex  pM-te  Cmmb,  2  Johns.  Ch.  439 :  Matter 
of  Dyer,  5  PatRe.  5M ;  People  ex  rcl.  Wamsley.  15  Abb.  323  ;  Skldniorc 
V.  Davles,  lo  Paise,  316;  Kettletaa  r.  Gardner,  1  id.  488 ;  Matter  of 
O'Nell.  1  Tuck.  31 ;  Matter  of  (Jooper,  2  Paige,  34 ;  Matter  of  Elgin,  1  Tuck. 
»7;  Swortvroutv.  Swnrtwont,  2  Retlf.  62. 


g  2834.  Suspension  of  guardian;  e£fect  thereof. — 
Upon  issuing  a  citation  as  prescribed  in  the  last  section, 
the  surrogate  may,  in  his  discretion,  make  an  order  sus- 
pending the  guardian,  wholly  or  partly,  from  the  exer- 
cise of  his  powers  and  authority,  during  the  pendency 
of  the  special  proceeding.  A  certified  copy  of  an  order 
so  made  must  accompany  the  citation,  and  be  served 
therewith ;  but,  from  the  time  when  it  is  made,  tlio 
order  is  binding  upon  the  guardian  and  upon  all  other 
persona,  without  service  thereof,  subject  to  the  excep- 
tions  and  limitations  prescribed  in  sections  2603  and 
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2004  of  this  act,  with  reapect  to  a  decree  revoking  leU 
iers. 

L.  1S37,  cb.  460,1  (614  Edm.  49r). 

§  2835.  Application  by  guardian  for  revocation  o€ 
letters. — A  guardian,  appointed  as  prescribed  in  this 
title,  maj,  at  any  time,  present  to  the  surrogate's  caart 
a  written  petition,  duly  verified,  setting  forth  the  facts 
upon  which  the  application  is  founded,  and  praying 
that  his  account  may  be  judicially  settled ;  that  a  decree 
may  thereupon  be  made,  revoking  his  letters,  and  dis- 
charging him  accordingly ;  and  that  the  ward  may  be 
cited  to  show  cause  why  such  a  decree  should  not  be 
made.  The  surrogate  may,  in  his  discretion,  entertain 
or  decline  to  entertun  the  application. 
Id.,partof||MandS2. 

§  2836.  Proceedings  thereimon.  —  If  the  surrogate 
entertains  an  application,  made  as  prescribed  in  the 
last  section,  he  must  issue  a  citation,  as  prayed  for  in 
the  petition  ;  and  he  may  also  require  notice  of  the  ap- 
plication to  be  given  to  such  other  persons,  and  in  such 
a  manner,  as  he  deems  proper.  Upon  the  return  of  the 
citation,  a  guardian  ad  litem  for  the  ward  muet  bt»  ap- 
pointed ;  and  the  surrogate  may  also,  in  his  discretion, 
allow  any  person  to  appear  and  contest  the  application, 
in  the  interest  of  the  ward.  Upon  the  bearing,  the 
surrogate  must  first  determine  whether  sufficient  rea- 
sons exist  for  granting  the  prayer  of  the  petition.  If 
he  determines  that  they  exist,  and  that  the  interests  of 
the  ward  will  not  be  prejudiced  by  the  resignation  of 
the  guardian,  the  surrogate  must  make  an  order  aocoid- 
ingly,  and  allowing  the  petitioner  to  account,  for  the 
purpose  of  being  discharged.  Upon  his  fully  account- 
ing,  and  paying  all  money  which  is  found  to  be  dne 
from  him  to  the  ward,  and  delivering  all  books,  papers^ 
and  other  property  of  the  ward  in  his  hands,  either  into 
the  surrogate's  court,  or  in  such  a  manner  as  the  surro- 
gate directs,  a  decree  may  be  made,  revoking*  the  peti- 
tioner's letters,  and  discharging  him  aooordingly. 

Id. ,  part  of «  52,  53,54,  M,  and  56. 

g  283  7.  Ward  or  new  guardian  may  reqnir»  aooonnt- 
ing. — Notwithstanding  the  discharge  of  a  guardian,  as 
prescribed  in  the  last  section,  his  successor  or  th«  ward 

Digitized  by  VjOOQ IC 


583  GENERAL  GUARDIAN.  §§  2838^2839. 

may  compel  a  judicial  settlement  of  liia  accoant,  as  pre- 
0cribed  in  article  second  of  tliis  title,  in  the  same  man- 
ner and  with  like  effect,  as  if  the  decree  discharging 
him  had  not  been  made.  With  respect  to  all  matters 
connected  with  his  trust,  his  sureties  continue  to  be 
liable,  until  his  account  is  judicially  settled  accordingly. 

h.  1S37,  ch.  460,  part  of  {  56  (4  EcLm.  496). 

§  2838.  Application  for  ancillary  letters  to  foreign 
guardian. — ^Where  an  infant,  who  resides  without  the 
State  and  within  the  United  States,  is  entitled  to  prop- 
erty within  the  State,  or  to  maintain  an  action  in  any 
court  thereof,  a  general  guardian  of  his  property,  who 
Las  been  appointed  by  a  court  of  competent  j  urisdlction, 
within  the  state  or  territory  where  the  ward  resides,  and 
has  there  given  security,  in  at  least  twice  the  value  of 
the  peiaonal  property,  and  of  the  rents  and  profits  of 
the  real  property,  of  the  ward,  may  present,  to  the  sur* 
rogate's  court  having  jurisdiction,  a  written  petition, 
duly  verified,  setting  forth  the  facts,  and  praying  for 
ancillary  letters  of  guardianship  accordingly.  The  pe- 
tition must  be  accompanied  with  exemplified  copies  of 
the  records  and  other  papers,  showing  that  he  has  been 
so  appointed,  and  has  given  the  security  required  in 
this  section,  which  must  be  authenticated  in  the  mode 
prescribed  in  article  seventh  of  title  third  of  this  chap- 
ter, for  the  authentication  of  records  and  papers,  upon 
an  application  for  ancillary  letters  testamentary,  or  an- 
cillary letters  of  administration. 

L.  1870,  ch.  39.  part  of  «  1  (7  Edm.  539).  Matter  of  Fitch,  3  Rcdf.  457 ; 
Ex  parte  Dawson,  3  Bradf.  130;  Trimble  i'.  Dzlednzyikl,  17  How,  208; 
MorreU  «.  Dickey.  iJotans.  Ch.  153;  Williams  v.  Storrs,  6  id.  a')3:  Mc- 
Losky  «.  Reid,4  Bradf.  331;  BloUey's  Estate,  1  Tuck.  422;  In  re  Hub- 
bard, 10  Week.  Dig.  482. 

§  2839.  Proceedings  thereupon. —  Where  the  sur- 
rogate is  satisfied,  upon  the  papers  presented,  as  pre- 
scribed in  the  last  section,  that  the  case  is  within  that 
section,  and  that  it  will  be  for  the  ward's  interest,  that 
ancillary  letters  of  guardianship  should  be  issued  to  the 
petitioner,  he  mav  make  a  decree,  admitting  the  exem- 
plified copies  of  the  foreign  letters  to  be  recorded,  and 
granting  ancillary  letters  accordingly.  Such  a  decree 
may  be  made  without  a  citation ;  or  Uie  surrogate  may 
cite  such  persons  as  he  thinks  proper,  to  show  cause, 
why  the  prayer  of  the  petition  should  not  be  granted. 
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But  before  the  ancillary  letters  are  iasaed,  the  butto- 
gate  must  inqaire,  whether  any  debts  are  dao  from  the 
ward's  estate  to  residents  of  the  State  ;  and  if  so,  he 
must  require  payment  thereof. 

Id . ,  part  of  8  1 .    Matter  of  Pitch,  3  Redf.  457. 

g  2840.  Eflfect  of  such  letters. —  Ancillarr  letters 
are  issued,  as  prescribed  in  the  last  section,  without  w- 
curity.  and  without  an  oath  of  office.  They  authorize 
the  person,  to  whom  they  are  issued,  to  demand  and 
receive  tlie  personal  property,  and  the  rents  and  profit* 
of  tiie  rf^al  property,  of  the  ward  ;  to  dispose  of  them  in 
like  manner  as  u  guardian  of  the  property,  appointed 
as  prescribed  in  this  article ;  to  remove  them  from  the 
State ;  and  to  maintain  or  defend  any  action  or  special 
proceeding  in  the  ward's  behalf.  But  they  do  not 
authorize  nlm  to  receive,  from  a  resident  guardian,  ex- 
ecutor, or  administrator,  or  from  a  testamentary  trustee, 
subject  to  the  jurisdiction  of  a  surrogate's  court*  money 
or  other  property,  belonging  to  the  ward,  in  a  case, 
where  letters  have  been  issued  to  a  guardian  of  the  in- 
fant's property,  from  a  surrogate's  court  of  a  county 
within  the  State  upon  an  allegation  that  the  infant  was  a 
resident  of  tbat  county  ;  except  by  the  special  direction, 
made  upon  good  cause  sliown,  of  the  surrogate's  court 
from  which  the  principal  letters  were  issued  ;  or  anlees 
the  principal  letters  have  been  duly  revoked. 
Id.,  remainder  of  81. 


§  2841.  Application  of  tho    last  section  to 

guardians.  —  The  last  setion  applies  to  letters  g^ranted, 
before  this  chapter  takes  effect,  by  a  surrogate's  court 
of  the  State,  to  a  guardian  appointed  by  a  court  of  an- 
other  state,  or  a  territory  of  the  United  States,  upon 
presentation  of  an  exemplified  transcript  of  the  record 
of  his  appointment. 

New. 

ARTICLE  SECOND. 

SUPERVISION    AND  CONTROL    OP  A  GENERAL  GUARDIAN. 
SETTLEMENT  OP  HIS  ACCOUNT. 

Sec.  2W2.  Qnardian  to  flle  annnal  Inventory  and  account. 
aM3.  Affidavit  to  be  annexisd  thereto. 
2844.  Annual  examination  ofRuanlian'saccoants. 
2843.  Prococdings  when  account  defectlre,  etc.  t 

joQle 
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8x0.2846.  SniTogato  may  dtrcct  as  toinfant'R  maintenance. 

2847.  When  Jmllcial  settlement  of  Kuanlians's  account  compelled. 

2848.  Id.;  as  to  guardian  of  pen»on. 

2849.  When  iniardian  may  com  pel  Judicial  setUement. 
2830.  Citation ;  proceedings  thereupon. 

g  2842.  Quardian  to  file  annual  inventory  and  ao- 
oount. —  A  general  guardian  of  an  infant's  property, 
appointed  by  a  surrogate's  court,  must,  in  the  month  of 
January  of  each  year,  as  long  as  any  of  tlie  infant's 
property,  or  of  the  proceeds  thereof,  remains  under  his 
control,  file  in  the  surrogate's  court  the  following 
papers: 

1.  An  inventory,  containing  a  full  and  true  statement 
and  description  of  each  article  or  item  of  personal  prop- 
erty of  his  ward,  received  by  him,  since  his  appoint- 
ment, or  since  the  filing  of  the  last  annual  inventory,  as 
the  case  requires  ;  the  value  of  each  article  or  item  so 
received  ;  a  list  of  the  articles  or  items,  remaining  in 
his  hands  ;  a  statement  of  the  manner  in  which  he  has 
disposed  of  each  article  or  item,  not  remaining  in  his 
hands ;  and  a  full  description  of  the  amount  and  nature 
of  each  investment  of  money,  made  by  him. 

2.  A  full  and  true  account,  in  form  of  debtor  and 
creditor,  of  all  his  receipts  and  disbursements  of  money, 
during  the  preceding  year  ;  in  which  he  must  charge 
himself  with  any  balance  remaining  in  his  liands,  when 
the  last  account  was  rendered,  and  must  distinctly  state 
the  amount  of  the  balance  remaining  in  his  hands,  at 
the  conclusion  of  the  year,  to  be  charged  to  him  in  the 
next  year's  account. 

L.  1837,  ch.  400.  3  07  (4  Rim.  497),  amcmlcd. 

§  2843.  Affidavit  to  be  annexed  thereto.  —  With 
the  inventory  and  account,  filed  as  prescribed  in  the  last 
section,  must  be  filed  an  affidavit,  which  must  be  made 
by  the  guardian,  unless,  for  gcxxl  cause  shown  in  the 
affidavit,  the  surrogate  permits  the  same  to  be  made  by 
an  agent  or  attorney,  who  is  cognizant  of  the  facts. 
The  affidavit  must  state,  in  substance,  that  the  inven- 
tory  and  account  contain,  to  the  best  of  the  affiant's 
knowledge  and  belief,  a  full  and  true  statement  of  all 
the  guardian's  receipts  and  disbursements,  on  account 
of  the  ward  ;  and  of  all  money  and  other  personal  prop- 
erty of  the  ward,  which  have  come  to  the  liands  of  the 
guardian,  or  have  been  received  by  any  other  person  by 
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his  order  or  aathority,  or  for  bis  use,  since  his  appoint- 
ment, or  since  the  filing  of  the  last  annaal  inventory 
and  account,  as  the  case  requires ;  and  of  the 
value  of  all  such  property ;  together  with  a  full 
and  true  stateoient  and  account  of  the  manner,  in  which 
he  has  disposed  of  the  same,  and  of  all  the  property 
remaining  in  his  hands,  at  the  time  of  filing  the  inven- 
tory and  account;  and  a  full  and  true  description  of  the 
amount,  and  nature  of  each  investment  maide  by  bim, 
since  his  appointment,  or  since  the  filing  of  the  last  an- 
nual inventory,  and  account,  as  the  case  requires  ;  and 
that  he  does  not  know  of  any  error  or  omission  in  the 
inventory  or  account,  to  the  prejudice  of  the  ward.  The 
surrogate  must  annex  a  copy  of  this  and  the  last  sec- 
tion, to  all  letters  of  g^uardianship  of  the  property  of  an 
infant  issued  from  his  court. 

See  id. ,  H  W  and  68.    WilliamB  v.  Pardy,  9  Paige,  166. 

^  2844i  A'l'T"^^  examination  of  guardian's  ao- 
counts.  —  la  the  mouth  of  February  of  each  year,  Uie 
surrogate  must,  for  the  purposes  specified  in  the  next 
section,  examine  or  cause  to  be  examined,  under  his 
direclioo,  all  inventories  and  accounts  of  guardians 
filed  since  the  first  day  of  February  of  the  preceding 
year.  The  examination  may  be  made  by  the  derk  of 
the  surrogate  8  court,  or  by  a  person  specially  appointed 
by  the  surrogate  to  make  it,  who  must,  before  he  enters 
upon  the  examination,  subscribe  and  take,  before  the 
surrogate,  and  file,  with  the  clerk  of  the  surrogate's 
court,  an  oath  faithfully  to  execute  his  duties,  and  to 
make  a  true  report  to  the  surrogate.  WTiere  the  surro- 
gate seasonably  certifies  in  writing  to  the  board  of  su- 
pervisors, or,  in  the  county  of  New-York,  to  the  board 
of  aldermen,  that  the  examination  required  by  this 
section  cannot  be  made  by  him,  or  by  the  clerk  of  the 
surrogate's  court,  or  by  any  clerk,  employed  in  his  of- 
fice and  paid  by  th^  county,  the  board  must  provide  for 
the  compensation  of  a  suitable  person  to  make  the  ex- 
amination. 

Id.,  part  of}  M. 

g^  2846.  Proceedings  when  aooount  defective,  etc  — 
If  it  appears  to  the  surrogate,  upou  an  examination 
made  as  prescribed  in  the  last  section,  that  a  general 
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gaardian  of  an  infant's  property,  appointed  by  letters 
issued  from  bis  coart,  has  omitted  to  file  liie  annual  in* 
ventory  or  account,  or  the  affidavit  relating  thereto,  as 
prescribed  in  the  last  section  bat  one ;  or  if  the  surro- 
gate is  of  the  opinion,  that  the  interest  of  the  ward  re- 
quires  that  the  guardian  should  render  a  more  full  or 
satisfactory  inventory  or  account;  the  surrogate  must 
make  an  order,  requiring  the  guardian  to  supply  the 
deficiency,  and  also,  in  nis  discretion,  requiriug  the 
guardian  personally  to  pay  the  expense  of  serving 
the  order  upon  iiim.  Where  the  guardian  fails  to  com- 
ply  with  such  an  order,  within  three  months  after  it  is 
made;  or  where  the  surrogate  has  reason  to  believe 
that  sufficient  cause  exists  for  the  guardian's  removal, 
the  surrogate  may,  in  his  discretion,  appoint  a  fit  and 
proper  person  special  guardian  of  the  ward,  for  the  pur- 
pose of  filing  a  petition  in  his  behalf,  for  tho  removal 
of  the  guardian,  and  prosecuting  the  necessary  proceed- 
ings  for  that  purpose. 

g  2846.  Surrogate  may  direct  as  to  infamt's  malnte- 
nanoe.  —  Upon  the  petition  of  the  general  guardian  of 
an  infant's  person  or  property;  or  of  the  infant;  or  of 
any  relative  or  other  person  in  his  behalf ;  the  surro- 
gate, upon  notice  to  such  persons,  if  any,  as  he  thinks 
proper  to  notify,  may  make  an  order,  directing  the  ap- 
plication, by  the  guardian  of  tho  infant's  property,  to 
the  support  and  education  of  the  infant,  of  such  a  sum 
as  to  the  surrogate  seems  proper,  out  of  the  income  of 
the  infant's  property ;  or,  where  the  Income  is  inade- 
quate for  that  purpose,  out  of  the  principal. 

New.  "Wilcox  V.  Wilcox,  14  N.  Y.  575 :  "Wood  r. Wood,  5  Paige,  596 ;  In 
re  Parker,!  Barb.  Ch.  154 ;  Morgan  «.  llannaa,  13  Abb.  N.  S.  361. 

g  2847.  When  Judicial  settlement  of  guardian's  ac- 
oount  compelled.  —  A  written  petition,  duly  verified, 
prayinfi^  for  the  judicial  settlement  of  the  account  of  a 
general  guardian  of  an  infant's  property,  and  that  he 
may  be  cited  to  attend  the  settlement  thereof,  may  be 
presented  to  the  surrogate's  court,  in  either  of  the  fol- 
lowing cases : 

1.  By  the  ward,  after  he  has  attained  his  majority. 

2.  By  the  executor  or  administrator  of  a  ward,  who 
has  died. 
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3.  Bj  the  guaTdian's  eaocessor,  inclading'  a  g^aardian 
appointed  after  the  reversal  of  a  decree,  appointing-  the 
person  so  required  to  account. 

8  &.  S.  1S2,  2  11  (2  Edm.  158). 

§  2848.  Id. ;  as  to  guardian  of  person.  ^  A  petition, 
for  the  judicial  settlement  of  the  account  of  a  general 
guardian  of  an  infant's  person,  maj  be  presented,  as 
prescribed  in  the  last  section,  or  by  the  general  guardian 
of  the  infant's  property;  but,  upon  the  presentation 
thereof,  proof  must  be  made  to  the  surrogate's  satiflfac- 
tion,  that  the  guardian  so  required  to  account  has  re- 
ceived money  or  property  of  the  ward,  for  which  he  has 
not  accounted ;  or  wnich  he  has  not  paid,  or  delivered, 
to  the  general  guardian  of  the  infant's  property. 

New.    Famsworth  v.  Ollphant,  19  Barb.  30. 

§  2849.  When  guardian  may  compel  judicial  setti*- 
ment — ^A  guardian  may  present  to  the  surrogate's  court 
a  written  petition,  duly  verified,  praying  for  a  judicial 
settlement  of  his  account,  and  a  discharge  from  his 
duties  and  liabilities,  in  any  case,  where  a  petition  for 
a  judicial  settlement  of  his  account  maybe  presented 
by  any  other  person,  as  prescribed  in  either  of  the  last 
two  sections.  The  petition  must  pray  that  the  person, 
who  might  have  so  presented  a  petition,  may  be  cited 
to  attend  the  settlement. 

R.  S. ,  1 13.    Co1on*B  EflUte,  1  Tuck.  2H . 

§  2860.  Citation;  proceedings  thereupon.  —  Upon 
the  presentation  of  a  petition,  as  prescribed  in  either  of 
the  last  three  sections,  the  surrogate  must  issue  a  cita^ 
tion  accordingly.  Section  2727,  sections  2733  to  2T38, 
both  inclusive,  and  section  2741,  of  this  act,  apply  to  a 
guardian  accounting,  as  prescribed  in  this  article,  and 
regulate  the  proceedings  upon  such  an  accounting.  The 
accounting  party  must  annex  to  every  account  produced 
and  filed  by  him,  an  affidavit,  in  the  form  prescribed  in 
this  article,  for  the  affidavit  to  be  annexed  by  him  to  his 
annual  inventory  and  account. 

New :  see  id.,  H  20,21,  and  22.  WnUcfc  e.  TMnrt,  17  Hun,  511 :  Car- 
man V.  Oowleu,  2  Rcdf.  414 ;  Torry  ».  Black.  58  nTY.  1©;  Fl«ld  v.  Scbfcf- 
felin,  7  Johna.  Ch.  IM:  Chapman  r.  Tibbetts,  33  N.Y.  289;  Tnttle  r. 
Ileav^y  d»  Barb.  334:  Burtis  v.  Brush.  1  Redf.  44Si  Blekani*s  Caae.  )i 
Abb.  N.  S.  6;  Low  v.  Puniy,2  Lona.  422;  Poultney  v.  Kandall,  9  Boiw. 
»2 ;  White  t>.  Parker.  8  Barb.  4S ;  Kirby  v.  Turner,  Hopk.  3W ;  Oar*  r. 
Montgomery,  23  Barb.  4«4;   £Uloit  v.  aibbons.  30  id.  498;  S.  C   31  N. 
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T.  67;  Hill  u.  Ilanfonl,  11  Hun,  A36:  Clark  v.  Cl«rfe,8  Palgp,  l.'i2:  Uarrinff 
V.  Coles,  2  Bradf.  349;  Matter  of  Kane,  2  Barb.  Ch.  375 :  Bait  v.  Bait,  1 
Bradf.  315 ;  Dc  Pe>>tcr  r.  Clarksori,  2  Wend.  77  ;  s.  c,  llopk.  ■<24  :  Torry 
r.  Frazer,2  Bedf.  4«»» :  Knothn  v.  Kaiser.  2  Hun,  51S ;  Thompson  r.  Brown, 
4  JobuH.  Ch.  61» :  Wilcox  r.  Van  8chalck,l9  ftlun,279 ;  Evertson  v.  £vert- 
aon,  ii  Paige,  644;  8wart\vuutv.  Oaks.  02  Barb.  622;  Mutter  of  Jacktson,  1 
Tuck. 71:  Seaman  r.  ]>uryea,  10  Barb.  A23;  s. c.,11  N.Y.324;  HaticnKtein 
V.  Kull,  »{)  How.  24:  Thomas  r.  Bennett,  96  Barb,  ivtj ;  Wee<i  r.  Ellis,  3 
Cal.  2!>l:  Mutter  of  Gill.  3  Hnn,2U:  Morf^an  r.  ilunnoK,  49N.Y.  667:  s.c, 
13  Abb.  N.  S.  ."Uil ;  Clowes  v.  Van  Antwerp,  4  Barb.  416;  Matter  of  Kel- 
loKR.  7  Pniffe,  265  •  Foley  v.  Egan.  13  Abb.  N.  S.  316,  n :  Rapelle  v.  Hall.  I 
Sandf.  ('h.  399;  Matter  of  Van  Home,  7  Paigo.  46;  Dakinr.  DemniluKi  6 
Id.  «:  Kirby  o.  Taylor,  6  Johns.  CU.  242 ;  ilsti  v.  Miller,  Hoffln.  K7. 

ARTICLE  THIRD. 

OUABDIAITB  AFFOINTSD   BY  WILL  OR  DEED. 

Sec.  2R51.  Will  or  deed  containing  appointment  to  bo  proved,  etc.,  and 
reconled. 
28a2.  TesunienUr}'  guardian ;  qualincatlon,  letters,  etc. 
2S53.  W  hen  .security  required  from  guardian  appointed  by  will  or 
deed. 

2854.  "What  security  to  be  given. 

2855.  Inventory  and  Intermediate  account  may  be  requlnxl. 

2856.  When  surroKate  niuy  compel  Judicial  settlement  of  account. 

2857.  Eflfect  of  decree. 

2&V(.  Removal  of  guardian  appointed  by  will  or  deed. 

2859.  Resignation  of  such  a  guardian. 

2860.  Appointment  of  succesNor. 

§  2861.  Will  or  deed  containing  appointment  to  be 
proved,  etc^  and  recorded.  —  A  pereou  shall  not  exer- 
cise, witliiu  the  State,  any  power  or  authority,  as 
g'uardian  of  the  person  or  property  of  an  infant,  by 
Tirtue  of  an  appointment  contained  in  the  will  of  the 
infant's  father  or  mother,  being  a  resident  of  the  State, 
&Dd  dying  after  this  chapter  takes  effect,  unless  the  will 
has  been  duly  admitted  to  probate,  and  recorded  in  the 
proper  surrogate's  court,  and  letters  of  guardianship 
nave  been  issued  to  him  thereupon ;  or  by  virtue  of  an 
appointment  contained  in  a  deed  of  the  infant's  father 
or  mother,  being  a  resident  of  the  State,  executed  after 
this  chapter  takes  effect,  unless  the  deed  has  been  ac- 
knowledged or  proved,  and  certified,  so  as  to  entitle  it 
to  be  recorded,  and  has  been  recorded  in  the  office  for 
recording  deeds  in  the  county,  in  which  the  person 
making  the  appointment  resided,  at  the  time  of  the  exe. 
cation  thereof.  Where  a  deed  containing  such  an  ap- 
pointment is  not  recorded,  within  thrte  months  after 
the  death  of  the  grantor,  the  person  appointed  is  pre- 
sumed to  have  renounced  the  appointment;  and  if  a 
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guardian  is  afterwards  dnl^  appointed  by  a  sarrogate's 

court,  the  presumption  is  conclusive. 

Substltut«d  for  L.  1S77,  eta.  206,  H  4,  5.  6.  aod  7-,  sec,  also,  2  R.  S.  150.i| 
1-3.  TbompsoD  V.  TlioinpdK>D.  6ft  flow.  494;  Hatter  of  Plerc««  12  id. 
932;  liu|>pert*s  EsUle.  I  Tuck.  4SU;  People  v.  Boice,  39  Barb.  307:  Peo- 
ple ex  rel.  Wamslej'.  15  Abb.  333;  Fullertoa  v.  Jackson,  5  Johis  Oi. 
m;  Hoytv.  Hilton,  2  £dw.  2U2 ;  Sackett's  Estate,  I  Tuck.  84;  Bostwick 
V.  Atkins,  3  N.  Y.  53;  Ha«;;?erty  «.  Haggerty.  9  Hun,  175  :  Ex  parte  Rev- 
Dolds.  11  Id.  41 ;  Gelston  v.  ShieltK  16  id.  143;  affirmed, Sept.  30. 1879,  rt. 
app.;   Corrigan  «.  Klemau,  1  Brad.  206 ;  Matter  of  Taylor,  3  R«df.  2j(9. 

g  2852.  Testamentaxy  gaardian*  qnalificatioii,  let- 
ters, etc. —  Where  a  will,  containiog  the  appointment 
of  a  guardian,  is  admitted  to  probate,  the  person  ap- 
point^ guardian  must,  within  thirtj  days  thereafter, 
qualify  as  prescribed  in  section  2594  of  this  act ;  other- 
wise he  is  deemed  to  have  renounced  the  appointment. 
But  the  surrogate  may  extend  the  time  so  to  qualify, 
upon  good  cause  shown,  for  not  more  than  three  months. 
And  any  person  interested  In  the  estate  may,  before  let- 
ters of  guardianship  are  issued,  file  an  a£Sdavtt,  setting 
forth,  with  respect  to  the  guardian  so  appointed,  any 
fact  which  is  made  by  law  an  objection  to  the  Issuing  of 
letters  testamentary  to  an  executor.  Sections  2636  to 
2638  of  this  act,  both  inclusive,  apply  to  such  an  affi- 
davit, and  to  the  proceedings  thereupon.  A  person  ap- 
pointed guardian  by  will  may,  at  any  time  before  he 
qualifies,  renounce  the  appointment  by  a  written  in- 
strument, under  his  hand,  filed  in  the  surrogate's 
office. 

See  L.  1877.  ch.  206,  H  4,  5, 8.  and  7. 

§  2863.  When  seourity  required  from  gaardian  ap- 
pointed by  will  or  deed. — Where  a  guardian  of  an  in> 
f  ant's  person  or  property  has  been  appointed  by  will  or  by 
deed,  the  infant,  or  any  relative  or  other  person  in  his  be- 
half, may  present,  to  the  surrogate's  court  in  which  the 
will  was  admitted  to  probate  ;  or  to  the  surrogate's  court 
of  the  county  in  which  the  deed  was  recorded ;  a  written 
petition,  duly  verified,  setting  forth,  either  upon  his 
knowledge,  or  upon  his  Information  and  belief,  any  fact, 
respecting  the  guardian,  the  existence  of  which,  if  it 
was  interposed  as  an  objection  to  granting  letters  testa- 
mentary to  a  person  named  as  executor  in  a  will,  would 
make  it  necessary  for  such  a  person  to  give  a  bond,  in 
order  to  entitle  himself  to  letters  ;  and  praying  for  a 
decree,  requiring  the  guardian  to  give  security  for  the 
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performance  of  his  trust;  and  that  he  may  be  cited  to 
show  cause  whj  such  a  decree  should  not  be  made. 
Upon  the  presentation  of  such  a  petition,  and  proof  of 
tho  facts  therein  alleged,  to  the  satisfaction  of  the  sur- 
rogate, he  must  issue  a  citation  accordingly.  Upon  the 
return  of  the  citation,  a  decree  requiring  the  gaardian  to 
give  security  may  be  made,  in  the  discretion  of  the  sur- 
rogate, in  a  case  where  a  person  so  named  as  executor, 
can  entitle  himself  to  letters  testamentary  only  by  giv- 
ing  a  bond  ;  but  not  otherwise. 

New. 

g  2854.  What  seoiirity  to  be  given. —  The  security 
lo  be  given,  as  prescribed  in  the  last  two  sections,  must 
be  a  bond  to  the  same  effect,  and  in  the  name  form,  as 
the  bond  of  a  general  guaidian,  appointed  by  the  sur- 
rogate's court.  Each  provision  of  this  chapter,  applies- 
ble  to  the  bond  of  such  a  guardian,  and  to  the  rights, 
duties  and  liabilities  of  the  parties  thereto,  or  any  of 
them,  including  the  release  of  the  sureties,  and  the  giv- 
ing of  a  new  bond  ;  applies  to  the  bond  so  given,  and 
the  parties  thereto. 

New. 

§  2866.  Inventory  and  intemiadlate  aooount  may 
be  required.—*  Upon  the  petition  of  the  ward,  or  of  any 
relative  or  otlier  person  in  his  behalf,  the  surrogate's 
oourt  having  Jurisdiction  to  require  security,  as  pre- 
Bcribed  in  tbe  last  three  sections,  may,  at  any  time,  in 
the  discretion  of  the  surrogate,  make  an  order,  requir- 
ing a  guardian,  appointed  by  will  or  by  deed,  to  render 
and  nle  an  inventory  and  account,  in  the  same  form, 
and  verified  in  the  same  manner  as  the  inventory  and 
account,  required  to  be  filed  annually  by  a  guardian  ap- 
pointed by  a  surrogate's  court,  as  prescribed  in  article 
second  of  this  title.  The  order  may  also  require  such 
an  inventory  and  account  to  be  filed,  in  the  month  of 
January  of  each  year  thereafter.  Sections  2842  to  2845 
of  this  act,  both  inclusive,  apply  to  such  an  inventory 
and  account,  and  to  the  filing  thereof,  as  if  the  guardian 
had  been  appointed  by  the  surrogate's  court. 
New. 

g  2866.  When  surrogate  may  compel  Jndioial  set- 
tlement of  account. —  The   surrogate's  court,  having 
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jurisdiction  to  reqaire  aecarity,  may  compel  a  judicial 
settlemoDt  of  the  account  of  a  guardiao,  appointed  br  will 
or  by  deed,  in  any  case  where  it  may  compel  a  judicial 
settlement  of  the  account  of  a  guardian  appointea  by  it ; 
and  the  proceedings  to  procure  such  a  sett  lament 
are  the  same,  as  if  the  guardian  had  been  so  ap- 
pointed. 

New ;  we  H  2847-2850. 

S  2867.  Ziffect  of  decree. —  A  decree,  made  upon  a 
judicial  settlement  of  the  account  of  a  ^ardian  ^p- 
pointed  by  will  or  by  deed,  as  prescribed  in  this  article, 
or  the  judgment  rendered  upon  appeal  from  such  decree, 
has  the  same  force,  as  a  judgment  of  the  supreme  court 
to  the  same  effect. 
New ;  see  1 2813,  ante. 

§  2858.  Removal  ol  guardian  appointed  by  win  or 
deed. —  Upon  the  petition  of  the  ward,  or  of  any  relative 
or  other  person  in  his  behalf,  the  surrogate'tt  court  hav- 
ing juriadictioLi  to  require  security  from  a  guardian  ap- 
pointed by  will  or  by  deed,  may  remove  euch  a  guardian, 
in  any  case  where  a  testamentary  truntee  may  be  re- 
moved, as  prescribed  in  title  sixth  of  this  chapter  ;  and 
the  proceedincrs  upon  such  a  i)etition  are  the  same,  as 
prescribed  in  that  title  for  the  removal  of  a  testament- 
ary trnstee.  Where  a  citation  is  issued,  upon  a  petttion 
for  the  removal  of  such  a  guardian,  he  may  be  sus- 
pended from  the  exercise  of  his  powers  and  authority, 
as  if  he  had  been  appointed  by  the  surrogate's  court 

L.  1^74,  ch.  469  (9  £dni.  960) ;  see  {(  2^1^  and  2834,  ante.  Damaretli*. 
Walker.  2  Redf.  198. 

g  2859.  Resignation  of  such  a  guardian, — A  guardian 
appointed  by  will  or  by  deed,  may  be  allowed  to  resign 
his  trust,  by  the  surrogate's  court,  having  jurisdiction 
to  require  security  from  him.  The  proceedings  for  that 
purpose,  and  the  eifect  of  a  decree  made  thereupon,  are 
the  same,  as  where  a  guardian  appointed  by  the  sorro- 
rognte's  court  presents  a  petition,  praying  that  his 
letters  may  be  revolted,  as  prescribed  in  article  first  of 
this  title. 
New ;  sTo  H  2S.1\  2*lfi,  and  2837,  ante. 

§  2860.  Appointment  of  successor.—  Where  a  sole 
guardian,  appointed  by  will  or  by  deed,  has  been,  by 
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ihe  decree  of  the  surrogate's  court,  removed  or  allowed 
U>  resign,  a  successor  may  be  appointed  by  the  same 
court,  with  the  effect  prescribed  in  section  2605  of  this 
act ;  unless  such  an  appointment  would  contravene  the 
express  terms  of  the  will  or  deed. 
fl«e  1 208,  ante.   New  in  form. 
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CHAPTER  XIX. 

COURTS  OP  JUSTICES  OP  THE  PEACE,  AND 
PROCEEDINGS  THEREIN. 

TITLE       L — Jurisdiction  and  gbnebaIj  powkrs. 

TITLE  II. — COMMENCBMBNT  OF  ACTION;  AFPRA£* 
ANCB  OF  PARTIES;  PROVISIONAL 
REMEDIES. 

TITLE  III.  —  Pleadings  ;  including  counter- 
claims,  AND  proceedings  UPON 
ANSWER  OF  TITLE. 

TITLE  IV. — PliOCEEDINOS  BETWEEN  THE  JOINDER 
OF  ISSUE  AND  THE  IHIAL. 

TITLE      v.— Trial  and  its  incidents. 

TITLE     VI. — Judgment  ;  and  docketing  the  bams. 

TITLE   VII. —Executions. 

TITLE  VIII.— Appeals. 

TITLE     IX.— Costs. 

TITLE  X. — ^Action  or  special  frocbedtno,  re- 
lating   to   an   animal    stratino 

UPON  THE  highway. 

TITLE  XI. — Provisions  specially  relating  to 
courts  of  justices  of  the  peace 

IN  THE  CITY  OF    BROOKLYN. 

TITLE   XII — Miscellaneous  provisions. 

.  TITLE  I. 

Jurisdiction  and  general  powers. 

^^'  ^*  J^tice'8  JurlsdlcUon  ranst  be  specially  conferred  tr  Uw. 
2862.  General  civil  juiladlcUon. 
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810.  2M3.  No  jurisdiction  in  certain  (uues. 
2864.  Confession  of  Judgment. 

2tiM.  Actions  by  and  against  officers,  etc.;  and  by  executors,  etc. 
2*Jft.  Tavern-keepers  dlsquaUfled. 
2967.  Members  of  loglalature  not  compelled  to  act. 
286<).  Justices  to  hold  courts :  general  powers. 
3869.  In  what  town,  etc.,  action  must  be  brought. 

2870.  Orimlnal  contempts. 

2871.  Id.;  how  punished. 

2872.  OfTbnder  to  be  heard. 

2873.  Record  of  conviction. 

2874.  Requisites  of  commitment. 

287.').  Fine  to  bo  paid  to  overseer  or  superintendent  of  the  poor. 

g  2861.  Justice's  Jiirifldiction  mtuit  be  specially  con- 
farred  by  law. — A  lust  ice  of  the  peace  has  such  juris- 
diction  in  civil  actions  and  special  proceedings,  as  is 
flpecially  conferred   upon  him  by  statute,  and  no  other. 

New  See  Code  of  Proc.lM.  Sagendorf  v.  Shult,  41  Barb.  102; 
Hard  v.  Stiipmaii,  3  M.  621 ;  Ifumphrey  v.  Persons,  23  Id.  313;  Foster  v. 
Hazen.  12  Id.  647;  Si)errj'  v.  Reynolds,  W  N.  T.  179;  Bamoman  r.  Wil- 
liams, IS  Abb.  138;  Koon  v,  Mazusan.e  Hill,  44;  Law  r.  Rice.  8  Johns. 
409;  Striker  v.  Moti,  6  Wend.  465;  Onderdonic  v.  Ranlett,  3  Hill,  S23; 
Onemscy  «.  fx>wel],  9  Wend.  319;  Baldwin  v.  McArthur,  17  Barb.  415; 
Ghapin  p.  Churchill,  12  How.  367  ;  In  re  Hopper.  5  Paige,  489;  Carring- 
Con  V.  An«lrewB,  12  Abb.  348 ;  Place  r.  Butternuts  Woolen  Mauufacturing 
Od.,2R  Barb.  603;  Travis  v.  Jenkins,  30  How.  152;  Schoonmaker  r. 
Clearwater,  41  Barb.  20O ;  Birdsall  v.  FuUer,  11  Hun,  204. 

g  2862.  General  civil  Jurisdiotioix. — ^Except  as  other. 
wise  prescribed  In  the  next  section,  a  justice  of  the 
peace  has  jurisdiction  of  the  following  civil  actions  : 

1.  An  action  to  recover  damages  upon  or  for  breach 
of  a  contract,  express  or  implied,  other  than  a  promise 
to  marry,  where  the  sum  claimed  does  not  exceed  two 
hundred  dollars. 

2.  An  action  to  recover  damages  for  a  personal  injury, 
or  an  injury  to  property,  where  the  sum  claimed  does 
not  exceed  two  hundred  dollars. 

8.  An  action  for  a  fine  or  penalty,  not  exceeding  two 
hundred  dollars. 

4  An  action  upon  a  bond  conditioned  for  the  payment 
of  money,  where  the  sum  claimed  to  be  due  does  not 
exceed  two  hundred  dollars;  the  judgment  to  be  ren- 
dered for  the  sum  actually  due.  Wliere  the  sum  se- 
cured by  the  bond  is  to  be  paid  in  InstalmentB,  an  action 
may  be  brought  for  each  instalment,  as  it  becomes  due. 

5.  An  action  upon  a  surety  bond,  taken,  by  any  justice 
of  the  peace. 

6.  An  action  upon  a  judgment  rendered  in  a  court  of 
a  justice  of  the  peace,  or  in  a  district  court  of  the  city 
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of  New- York,  or  in  a  jastices'  court  of  a  city,  bein^  a 

court  not  of  record. 

7.  An  action  to  recover  one  or  more  chattels,  with  or 

without  damages  for  the  taking,  withholding,  or  deten. 

tion  thereof,  where  the  value  of  the  chattel,  or  of  all 

the  chattels,  as  stated  in  the  affidavit  made  on  the  part 

of  the  plaintiff,  does  not  exceed  two  hundred  dollars. 

Code  of  Proc.,{&a,  amended.  Coulter  v.  Am.  U.  Ex.  Co., 36  N.  T. 
MS ;  Boomer  v.  Laiue,  10  Wend.  585:  Walker  v.  Cruiksbank,  2  UiiL  2K; 
Uallock  V.  Dominy,  69  N.  Y.  238:  Keman  o.  Ilaoimer,  I  Sheldon.  2B«: 
Farrington  v.  Bullard.  40  Barb.  512 ;  Cobb  v.  Cnrtlsa.  8  Johns.  ^e»\  Mgj- 
noldsv.  Maynard,  1  How.  App.  Cas.  620;  Belts  v.  Hillman,  15  Abb.  IB4; 
O'Neil  V.  Martin,  1  B.  D.  Smith ;  2  Daly«  2tt:  Parker  p.  JSatoa.  2ft  Baiti. 
122;  Qlackia  v.  Keller,  52  Id.  147;  £x  parte  MUIa,  10  Wend.  &S7;  Bra^ 
V.  Darbrow,  2  E.  D.  Smith,  78 ;  Crim  v.  Cronkhltc,  15  How.  290. 

§  2863.  No  Jurisdiction  in  certain  cases. — Bnt  a  jus- 
tice of  the  peace  cannot  take  cognizance  of  a  cItU 
action,  in  either  of  the  following  cases  : 

1.  Where  the  people  of  the  State  are  a  party,  except 
for  one  or  more  fines  or  penalties  not  exceeding*  two 
hundred  dollars. 

2.  Where  the  title  to  real  property  comes  in  qaeatioa, 
as  prescribed  in  title  third  of  this  chapter. 

3.  Where  the  action  is  to  reooTer  damagns  for  an 
assault,  battery,  false  imprisonment,  libel,  alander, 
criminal  conversation,  seduction,  or  malicious  proeecs- 
tion. 

4.  Where,  in  a  matter  of  account,  the  sum  total  of 
the  accounts  of  both  parties  proved  to  the  satiaf action 
of  the  j  ustice.  exceeds  four  hundred  dollars. 

5.  Where  the  action  is  brought  against  an  executor 

or  administrator,  as  such. 

Code  of  Proc. ,  I  54.  Rich  v.  Hooeboom,  4  Denio,  468:  Ball «.  Ooiloa. 
32  Barb.  94;  Bellinger  v.  Ford,  id.  250:  Bockwell  e.  Ferine,  ft  Id.  513; 
Worden  v,  Brovni,  14  How.  327 ;  White  v.  Seaver,  25  Barb,  2» ;  Sllltrell 
V.  Staples,  3  Abb.  365;  Abernathy  v.  Abemathy,  2Cow.  413:  Mate«Mi«. 
Bloomfleld,  10  Wend.  555.  557 ;  Crim  e.  Cronkhite,  15  How.  250  •  Brmdj  r. 
Dtirbrow,  2  B.  D.  SmtthJ^S;  Waniu.  Ingraham,  1  id.  538;  \%illou«hfej 
V.  Jenks.  20  Wend.  M ;  Klen  v.  Oibney.  24  How.  31 ;  Uaaptuan  r.  Ga»> 
lin.  20  N.  T.  247  :  Salter  «.  Parkhurat.  2  Daly.  340 ;  WUliaana  r.  CanoU. 
2HUton,438;  Coonr.  Brook,  21  Barb.  Mfl;  Parker  v.  Baton,  25  Id.  1»; 
Glackin  o.  Zellcr,  52  id.  147 ;  Ex  parte  Mills,  10  Wend.  657. 

§  2864i  Confession  of  Judgment.  —  A  justice  of  the 
peace  has  also  jurisdiction  to  render  judnnent,  upon 
the  confession  of  a  defendant,  as  prescribed  in  title 
sixth  of  this  chapter,  where  the  sum  confessed  does  not 
exceed  five  hundred  dollars. 

Ccide  of  Proc,  J  53.  sabd.  8.    Chapin   v,  Chnrchni,  12  How.  39 { 
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Chambers  «.  Clearwater,  1  Keye«,  310*  s.  c.«  41  Barb.  200:  Cornell  o. 
Cook,  7  Cow.  310;  Stone  v.  StUwelU  10  Barb.  322 ;  PoUock  e.  Aldrtch,  17 
How.  1(M. 

g  2865.  Aottons  by  and  against  offioen,  etcy  and 
by  azeonfton,  eto.F— An  action,  oogniaable  by  a  jostioe 
oi  the  peace,  may  be  brought  by  or  against  a  corporir- 
tion  ;  by  or  against  a  natuml  person  ia  his  own  right ; 
by  or  against  a  town  or  county  officer  in  his  offidal 
character  ;  or  by  an  executor  or  administrator. 

2  R.  S.  226,  }  5  (2  Edm.  241)  :L.  1847,  ch.  47U,  1 45  (4  Bdm.  fiB9).  Panid* 
istf  V.  Bndaoa  ManuTg  Co.,  2  E.  D.  Smith,  38;  8.  c.«  3  C.  B.  223. 

g  2866.  Tavern-keepers  disqualified.  —  A  justice  of 

the  peace,  who  ia  ao  iunholder  or  tavern-keeper  in  fact, 

has  no  power  or  jurisdiction  under  any  provision  of  this 

chapter;  but  if  a  judgment  has  been  actually  rendered 

by  him,  before  he  became  so  dfsqualified,  he  may  give 

a  transcript  thereof,  or  issue  execution  thereupon,  or 

satisfy  the  judgment,  upon  payment  thereof. 

L.  1H47.  ch.  140  (4  Bdra.  948).  See  Rice  v.  Milks,  7  Barb.  337 ;  Oayton 
«u  Per  Dun,  13  Johns.  218. 

g  2867.  Members  of  legislature  not  compelled  to  act 
—A  justice  of  the  peace,  who  is  a  member  of  the  senate 
or  assembly,  is  not  obliged  to  take  cognizance  of  a  civil 
action  or  special  proceeding' ;  but  he  may  take  cogni- 
sance thereof,  in  his  discretion. 
2  R.  &  226, 1 7  (2  Bdm.  242),  amended. 

§  2868.  Justices  to  hold  courts  |  general  powenu— 
A  justice  of  the  peace  must  hold,  within  his  town  or 
city,  a  court  for  the  trial  of  any  action  or  special  pro- 
ceeding, of  which  he  has  jurisdiction,  brought  before 
him.  He  must  hear,  try,  and  determine  the  same,  ac- 
cording to  law  and  equity ;  and  for  that  purpose,  where 
special  provision  is  not  otherwise  made  by  law,  the 
court  is  vested  with  all  the  necessary  powers  possessed 
by  the  supreme  court. 
Id.,  I L.  amended. 

g  2869.  In  what  town,  etc.  action  miut  be  brooght. 
-—An  action  must  be  brought  oefore  a  justice  of  a  town 
or  city  wherein  one  of  the  parties  resides,  or  a  justice  of 
an  adjoining  town  or  city  in  the  same  county,  except  In 
one  of  the  following  cases  : 

1.  Where  the  defendant  has  absconded  from  his  reai* 
denoe,  it  may  be  brought  before  a  justice  of  the  town 
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or  city  in  wbicli  the  defendant,  or  a  portion  of  Lia 
property,  is  at  the  time  of  the  commenoement  of  the 
action. 

2.  Where  the  plaintiff  is  not  a  resident  of  the  ooaoty, 
or  if  there  are  two  or  more  plaintiffs,  where  all  are  noo- 
residents  thereof,  it  may  be  broaght  before  a  jostiee  of 
the  town  or  city,  in  which  the  plaintiff,  or  either  of  the 
plaintiffs,  or  his  attorney,  is  at  the  time  of  the  oom- 
mencement  of  the  action. 

8.  Where  the  defendant  is  a  non-resident  of  the 
county,  it  may  be  brought  before  a  j  ustice  of  the  town  or 
city,  in  which  he  is  at  the  time  of  the  commencement  of 
the  action. 

4.  Where  it  is  specially  prescribed  by  law,  that  a 
particular  action  may  be  brought  before  a  jostiee  of  the 
town,  city,  county,  or  district,  where  an  offence  was 
committed,  or  where  property  is  found. 

A  defendant  designated  in  section  2879,  section  28S0, 
or  section  2881  of  this  act,  is  deemed,  for  the  purpoeea 
of  this  section,  a  resident  of  the  town  or  city  where  the 
person,  to  whom  a  copy  of  the  summons  is  delivered, 
resides. 

Id.,  H  8  and  9.  Sherwood  e.  Saratoca and  W.  ft.  H.  Go.,  15  Bavb.  6»; 
Lapham  v.  Rice,  U  N.  T.  472;  BlatcMy  c.  Moser.  IS  Wend.  215;  Holme* 
V.  Carley.  31  N.  Y.  289 ;  32  Barb.  440 .  HouffbUling  v.  Groesbeck,  51  N. 
T.  673;  Hunter  v.  Burtes,  10  Wend.  356;  Onderdonk  v.  BanleU,  3  Ulil, 
323. 

§  2870.  Oiiminal  contempt. — A  justice  of  the  peace 
has  power  to  punish*  for  a  criminal  contempt,  a  person 
guilty  of  either  of  the  following  acta  : 

1.  Disorderly,  contemptuous,  or  insolent  behaTior 
towards  him,  while  engaged  in  the  trial  of  an  action, 
the  rendering  of  a  judgment,  or  any  other  judicial  pro- 
ceeding ;  where  such  behavior  directly  tends  to  inter- 
rupt the  proceedings,  or  to  impair  the  respect  due  to 
his  authority. 

2.  Breach  of  the  peace,  noise,  or  other  distailMmee, 
directly  tending  to  interrupt  his  official  proceedings. 

8.  Resistance  wilfully  offered,  in  hia  preaence,  tothc 
execution  of  his  lawful  mandate. 

He  has  not  power  to  punish,  for  a  criminal  contempt, 
in  any  other  case. 

_»  B.  8.  273.  f  274  (2  Bdm.  281).  Onderdonk  v.  lUiiIett.3  HHl,  333; 
BobUna  r.  Gorham  2S  N.  T.  AiiS ;  26  Barb,  m ;  Poople  ex  rel.  iieiMHBiii. 
9  How.  4iy ;  Butherfort  t..  Holmea,  66  N.  T.  368.   _  im 
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g  2871.  U.}  how  pnniBhed.— Panishment  for  a 
contempt,  specified  ia  the  last  section,  m&y  be  by  fine 
not  exceeding  twentj-five  dollars,  or  by  imprisonment 
in  the  coanty  jail  not  exceeding  five  days,  or  both,  in 
the  discretion  of  the  justice.  Where  a  person  is  com- 
niitted  to  prison  for  the  non-payment  of  snch  a  fine,  he 
mast  be  discharged  at  the  expiration  of  ten  days  ;  bat 
where  he  is  also  committed  for  a  definite  time,  the  ten 
days  must  be  computed  from  the  expiration  of  the  def- 
inite time. 

Id. « 1 27S,  amended. 

§  2872.  Offender  to  be  heard. —  A  person  shall  not 
be  punished  by  a  justice  of  the  peace,  for  a  contempt, 
until  an  opportunity  has  been  given  him  to  be  heard  in 
hla  defence.  And,  for  that  purpose,  the  justice  must 
issue  a  warrant,  directed,  generally,  to  any  constable  of 
the  county,  requiring  the  constable  to  bring  the  offender 
before  him. 
Id.,  1 27ft,  amended. 

§  2873.  Record  of  oonviotion.  —  A  justice,  who  con- 
▼icts  a  person  of  a  contempt,  must,  within  ten  days 
after  the  oonviciion,  make  up,  subscribe,  and  file  in  the 
county  clerk's  office,  a  recoid  thereof,  stating  therein 
the  particular  circumstances  of  the  offence,  and  the 
punishment  awarded  by  him  upon  the  conviction. 

Id.,  1 177,  amended. 

§  2874.  Requisites  of  commitment.  —  A  warrant 
of  commitment  for  a  contempt  must  set  forth  the  par- 
ticular circumstances  of  the  offence;  otherwise  it  is  void. 

Id.,  1 278. 

§  2876.  FhiA  to  be  paid  to  overseer  or  superintend- 
ent  of  the  poor. — An  ofilcer,  who  collects  or  receives  a 
fine,  imposed  by  a  justice  of  the  peace  for  a  contempt, 
must,  within  ten  days  thereafter,  pay  the  money,  for 
the  benefit  of  the  poor,  to  the  overseer  or  superintend- 
ent of  tte  poor  of  the  town,  city,  or  district,  wherein 
the  fine  was  imposed ;  or,  where  there  is  no  such  officer, 
to  the  officer  or  officers  performing  corresponding  func- 
tions under  another  name ;  unless  the  board  of  super- 
visors has  directed  the  payment  of  fines  and  penalties 
to  the  supervisor  of  the  town,  in  a  case  where  it  is  au- 
thorised by  law  BO  to  do. 
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TITLE   11. 
Ctmmefusement  ofaetum^;  ^^nf^aranes  of  pmrtUt ;  pf' 

Abxusis  1.  Ck>mmenceinent  of  actloa. 
2.  Appearance  or  paiUes. 
S.  Order  of  arrest. 
4.  Attachment  of  property. 
A.  Beplerin. 

ARTICLE  FIRST. 

COMMENCEMBNT  OF  ACTION, 

■bo.  287ft.  Action;  bow  ooramenced. 
2877.  Contents  of  summons. 
287a.  Service  of  sammons. 

2879.  Id. ;  upon  a  corporation,         ,       .;      ^  ^ 

2880.  Id.:  special  provision  relatinff  to  railroad  ooxporatlona. 

2881.  Id.;  relatinK  to  express  companies. 

2882.  Last  two  sections  qnallfied. 

2883.  Second  and  third  summons ;  eflect  tbereoi* 

2884.  Where  name  of  defendant  is  unknown. 

2885.  Betum  of  snmmons. 

^  2876.  Action ;   how  oommenoed.  —  An  action  is 

commenced  before  a  justice  of  the  peace,  either  bj  the 
voluntary  appearance  and  joinder  of  isBuo  bj  the  par- 
ties, or  by  the  service  of  a  summons. 

3  R.  S.  227. 13 11. 12  and  18  (2  Edm.  243).  Andrews  u.  Thwp.  1  K.  ». 
SmltCeiaf  Clapp"    O^  M.  Y.418;    8s«»lonpi  ».,  8balV.U 

Barb.  1(12:  DavffS.  Jones.  4  How.  310;  Lester  p.  Crary,  1  Denlo^SL 

g  2877.  Oontenta  of  summonB*— The  siunmons  moet 

be  dirwted,  generally,  to  any  constable  of  the  county 

where  the  justice  resides ;  and  it  must  command  him 

to  summon  the  defendant  to  appear  before  the  justioe, 

at  a  place  specified  therein,  to  answer  the  complaint  of 

the  plaintiff  in  a  civil  action.     Where  the  anmnions  is 

accompanied  with  an  order  to  arrest  the  defendant,  it 

must  be  made  returnable  immediately  upon  the  arrest 

of  the  defendant,  within  twelve  days  after  the  day  when 

it  was  issued  ;  in  every  other  case,  it  moat  be  return- 

able  at  a  time  therein  specified,  not  leas  than  alx  nor 

more  than  twelve  days  after  the  day  when  it  was  iesueiL 

Id.,  1 14,  amended.  People  ex  lel.  Bchwarts, »  Abb.  K.  8.  3» :  Jy* 
•.Hannah,  6  Hill,  631;  Bryan  ».  Cain.  1  Den.  fiWT:  Bradbonr  r.T*a 
Nostrand,  45  Bart).  194 ;  Oates  v.  Ward,  17  kl.4a4;  AgndM  ».  FteilbMX. » 
E.  D.  Smith.  178 ;  Ollmore  tj.  Jacobs,  4A  Barb.  »ft;  HoAsan  r.  Fi*h-  u^ 
Abb.  76 ;  Schroepet  v.  Taylor,  10  Wend.  IM;  Humphrey  t.  Pers»i»a,  21 
Barb.  313;  Smith  v.  Joyce,  12  Id.  21 ;  Reno  v.  Pinder,  30  N.  T.  29& 


551  SUMMONS.  §§  2878>2881. 

§  2878.  Service  of  summons.  —  Personal  service  of 

the  summons  must  be  made  by  delivering  a  copy  tliereof 

to  tlie  defendant ;  except  where  it  is  specially  prescribed 

in  this  chapter  that  personal  service  majr  be  made  by 

delivering  a  copy  to  another  person.     Where  service  of 

a  sammons  is  personal,  it  mast  be  made  at  least  sis 

4ftys  before  the  time  of  appearance  specified  therein ; 

«xcept  where  it  is  accompanied  with  an  order  of  arrest. 

Id.,  1 15,  ammded.  Marlc«  v.  WiHon,  II  Abb.  87 \  Columbia  Turnpike 
R.  tr.  Haywood.  10  Wend.  422:  Tuttie  v.  Hunt,  2  Cow.  436\  Putnam  o. 
Man,  3  Wend.  202;  Cornell  v.  Houlton,  3  Denio,  12. 

§  2879.  Id. )  upon  a  corporation. — Where  the  defend- 
ant to  be  served  is  a  corporation,  the  summons  may  be 
personally  served  upon  it,  by  delivering  a  copy  thereof 
to  an  officer  or  person,  to  whom  a  copy  of  the  summons 
in  an  action^  brought  against  the  corporation  in  the  su. 
preme  court,  might  be  delivered,  as  prescribed  in  sec- 
tions 431  and  432  of  this  act ;  or,  to  any  director  or 
trustee  of  the  corporation,  by  whatever  official  title  he 
10  called. 

Code  of  Proc.  {M ;  L.  1847.  ch.  470,  (45  (4  Bdm.  587).  Wheeler  v.  N. 
Y.  k  H.  R.  B.  JL  Co.,  24  Barb.  414. 

§  2880.  Id. }  special  provisions  relating  to  railroad 
orarporations. — VVhere  the  defendant  to  be  served  is  a 
domestic  railroad  corporation,  and  no  officer  thereof 
resides  in  the  county,  to  whom  a  copy  of  the  summons 
may  be  delivered,  as  prescribed  in  the  last  section,  it 
may  be  personally  served,  by  delivering  a  copy  thereof 
to  a  local  superintendent  of  repairs,  freight  agent,  agent 
to  sell  tickets,  or  station  keeper  of  the  corporation,  re- 
siding in  the  county  ;  nnless,  at  least  thirty  days  before 
it  was  issued,  tlie  corporation  had  filed,  in  the  office  of 
the  clerk  of  the  county,  a  written  instrument,  designat- 
ing a  person  residing  in  the  county,  upon  whom  process 
to  be  issued  by  a  justice  of  the  peace  against  it,  may  be 
served  ;  in  which  case,  the  summons  may  be  personally 
served  by  delivering  a  copy  to  the  person  so  designated. 

t.  18M,  ch,  382,  M 14, 15  (3  Bdm.  645).  N.  T.  k  E.  R.  R.  Co.  v.  Purdy, 
18  Barb.  574 ;  see  Wheeler  r.  N.  Y.  ft  H.  R.  R.  R.  Co.,  24  Id.  414. 

g  2881.  Id.  I  relating  to  express  companies. — Where 
the  defendant  to  be  served  is  a  corporation,  association, 
partnership,  or  person,  doing  business  in  the  State  as 
an  express  company,  and  no  person  resides  in  the  county 

Digitized  by  VjOOQIC 


gg  2882-2883.  JUSTICES'  COURTS.  5B 

to  whom  a  copy  of  the  summoiM  may  be  delivered,  as 
prescribed  in  the  foregoiDg  sections  of  this  article, Jt 
maj  be  personally  served,  by  delivering  a  copy  thereof 
to  any  local  or  general  agent,  agent  to  receive  f  leigfat  or 
parcels,  route  agent,  or  messenger  of  the  defendant, 
residing  in  the  county;  unless,  at  least  thirty  daja 
before  it  was  issued,  the  defendant  had  filed,  in  the 
office  of  the  clerk  of  the  county,  a  written  instrament, 
designating  a  person  residing  in  the  county,  upon 
whom  process  to  be  issued  by  a  justice  of  the  peace 
against  the  defendant,  may  be  served  ;  in  which  caee, 
the  summons  may  be  personally  served  by  delivering  a 
copy  thereof  to  the  person  so  designated. 
L.  1864,  ch.  411,  « 1  and  2  (6  Edm.  286). 

§  2882.  Iiast  two  sections  qualified. — ^Where  a  per> 
son  has  been  designated,  as  prescribed  in  either  of  the 
last  two  sections,  and  the  designation  has  been  revoked, 
or  it  appears,  by  affidavit  or  the  return  of  the  constable, 
to  whom  a  summons  has  been  duly  delivered  for  ser- 
vice, that  the  person  designated  is  dead,  or  haa  ceased 
to  reside  within  the  county ;  or  tliat  he  cannot-,  after 
due  diligence,  be  found  within  the  county,  so  as  to 
deliver  a  copy  of  the  summons  to  him ;  the  original 
summons,  or  the  second  or  third  summons,  issued  as  pre- 
scribed in  the  next  section,  may  be  served  as  if  the  des- 
ignation had  not  been  made.  Such  a  designation  may 
be  revoked  by  a  writing,  executed  and  tiled  in  like 
manner  as  required  for  th^purpose  of  making  the  des- 
ignation. 

New. 

§  2883.  Second  and  third  summons  \  effect  thareol — 
Where  it  appears,  by  the  return  of  the  constable,  to 
whom  a  summons  has  been  duly  delivered  for  service, 
that  it  was  not  served,  for  any  cause,  a  second  summoQa 
may  be  issued  by  the  same  justice,  in  the  same  action, 
within  twenty  days  after  the  first  summons  was  isaned : 
and,  upon  the  like  return  thereof,  a  third  summons 
may  be  issued,  within  twentv  days  after  the  second 
was  issued.  The  second  or  the  third  summons,  as  the 
case  may  be,  relates  back  to  the  time  when  the  first 
summons  was  issued  ;  and  with  respect  to  all  proceed- 
ings before  actual  service,  the  service  thereof  has  the 
same  effect,  as  if  the  first  summons  had  been  Beasonablly 
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0enred.    For  the  purpose  of  iseoing  a  new  BummoDs,  as 
preecribed  in  this  section,  a  previous  summons  maj  be 
returned  upon  the  sixth,  or  any  subseqiient  daj,  before 
the  return  day  thereof. 
New. 

6  2884.  Where  name  of  defendant  is  unknown. — 
Where  the  plaintiff  is  ignorant  of  the  name,  or  part  of 
tne  name  of  a  defendant,  that  defendant  may  be  desig- 
nated in  the  summons,  and  in  anj  other  process  or  pro- 
ceeding in  the  action,  by  a  fictitious  name,  or  by  so  much 
of  his  name  as  is  known,  adding  a  description,  identify- 
ing the  person  intended.  The  person  so  designated  must 
thereupon  be  regarded  as  a  defendant  in  the  action,  and 
as  sufficiently  described  therein  for  all  purposes.  When 
his  name,  or  the  remainder  of  his  name,  becomes  known, 
the  justice,  before  whom  the  action  is  pending,  must 
amend  the  proceedings  already  taken,  by  the  insertion 
of  the  true  or  full  name,  in  place  of  the  fictitious  name, 
or  part  of  a  name;  and  all  subsequent  proceedings 
mast  be  taken  under  the  name  so  inserted. 

2  R.  &  274, 1 282  (2  Bilm.  282). 

g  2886.  Return  of  summons.  —  A  constable,  who 
serves  a  summons,  must,  at  or  before  the  time  when  the 
same  is  returnable,  make  and  deliver  to  the  j  ustioe  a 
written  return  thereof,  under  his  hand,  stating  the  time 
when,  and  the  manner  in  which,  he  served  it.  A  con- 
stable who  fails  seasonably  to  serve  a  summons,  deliv- 
ered to  him  for  service,  must  make  a  written  return 
thereof  under  lila  hand,  stating  that  it  was  not  served, 
and  the  reason  why  he  failed  to  serve  it. 

21L  8.  22S,  1 16  (2  Bdan.  244).  Mannlnir  v.  Johnson,?  Barb.  4» ;  Jack- 
ion  V.  Sherwood.  50  Id.  366 ;  Reno  v.  Plnder.  20  N.  Y.  298 ;  Fom  v.  Child, 
13  Barb.  246 :  Roberta  v.  Burrill,  3  T.  &  0.  30 ;  Tan  Kirk  v.  Wtlds,!!  Barb. 
oaO:  N.  Y.  A  fi.  R.  R.  Co.  v.  Purdy,  18  id.  674;  Fitch  v.  Devlin.  15  Id. 
«7:  Hubbard  v.  Chapin,  2)  How.  407 ;  Waring  v.  HcKinIej.62  Barb.  612; 
Bterwood  v.  Saratoga  M  W.  R.  R.  Co..  15  id.  6S0 :  Robinson  v.  McManna, 
4  LaiM.  380 ;  Perry  v.  Tynen,  22  Barb.  137 ;  Haughey  ».  Wilson,  1  Hilt. 
"BO;   Hobbard  v.  Chapin,  28  How.  407;   Stewart  v.  Smith,  17  Wend.  517: 

roster  9.  Haxen.  12  Barb.  547 ;   Hughes  v.  Mulvey,  I  Sandf.  92 ;  Board  of 


.  170:  Wheeler  «.  Lampman,  J 
.  B.Oo.,24Barb.  414. 


Ixcise  V.  Doberly,  16  How.  46;  Tuttleu.  Hunt^2Cow.436;  Leggw,  Still- 
man,  id.  418;  Potter  t».WhltUker,  27  How.  10;_8perry  v.  Reynolds^  N. 
J.  LTBLWheelerv.  Lampman,  14  Johns.  480;  Wheeler  «.  N.  T.  *H.  R. 
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ARTICLE  BBOOND. 

AFTBAIIAKOB  OF  PABTin. 

8m.  2886.  Pmrtles  may  appear  In  peraon  or  by  attotner. 

2887.  Quanllan  ad  litem  for  Infant  plaintilL 

2888.  Id. ;  for  infant  defendant. 

2889.  When  constable,  etc.,  may  not  act  as  attomer. 
2B9U.  Authortif  of  attorney ;  hinr  proved. 

2891.  PlaintiflT  to  prove  hto  case.  ^ 

2892.  Defl^ndant  may  ofl^  to  compromise  j  prooeodlosv  CbcimpoBL 
2883»  Jnstice  to  wait  one  hoar. 

§  2886.  Fartiea  may  appear  In  person  or  ty  attor- 
ney.— A  party  to  an  action  before  a  justice  of  tbe  peace, 
who  is  of  fall  age,  may  appear  and  prosecute  or  de- 
fend the  same,  in  person  or  b/  attorney,  at  his  election, 
unless  be  has  been  jadicially  declared  to  be  inoom- 
petent  to  manage  his  afTairs. 

2B.  S.  232,  H  39  and  41  (2  £<tm.  248).  Wilkinson  v.  Toroe,  41  Barb. 
STD ;  Kittle  v.  Baker,  9  Johns.  ."VH ;  Phlnney  v.  Earle,  id.  SSfij  Hngticsi  t, 
Mulvey,!  Bandf.  92;  Sherwood  v,  Saratoga  k  Wash.  R.  R.Co..  13  BarbL 
«0;  Sperry  v.  Reynolds, 65  N.Y.  ITO;  Merkee  r.  Rochester,  13  Hun,  laj; 
Hellnerv.  Barras,3C.  R.  17:  Cnshinirham  v.  Phillips,  1  S.  D.  B.  41(: 
Andrews  e.  Thorp.  Id.  616:  liray  v.  Andreas,  id.  3r7 ;  Hofr«n  v.  Baker.  S 
Id.  22;  SpraguetJ.  Irwin,  27  How.  ,51 ;  Watson  r.  Morton,  id.  294  ;  I>*rr. 
WUber.  2  Cai.  134:  Tiffany  v.  Gilbert,  4  Barb.  320:  Paiilln«r  t.  HndsoB 
Manufact'K  Co.,  2  E.  D.  Smith,  38:  Wheeler  r.  Lamproan,  14  Jobns.  481; 
Hard  r.  ShipTnan,6  Rarb.  621 ;   Clapnr.  Graves,  26  N.Y.418;   Wflllasv. 


Hanufact'K  Co.,  2  E.  D.  Smith,  38:  Wheeler  r.  Lamproan,  14  Jobns.  481 

Hard  r.  8hipman,6  Rarb,  621 ;   Clappr.  Graves,  26  N.Y.  "^     ""' 

Wheeler,  28  Barb.  669;  Osbume  r.  Gilbert,  S&  M.  158. 

g  2887.  Guardian  ad  litem  for  infant  plaintilE.  —  Be- 
fore a  summons  is  issued  in  behalf  of,  or  an  issue  is 
joined  without  summons  by,  an  infant  plaintiff,  the  Jus- 
tice must  appoint  a  competent  and  responsible  persoii, 
nominated  by  the  plaintiff  or  his  general  guardlaB,  to 
appear  as  his  guaniian  for  the  purpose  of  the  action. 
The  written  consent  of  the  person  so  appointed  must 
be  filed  with  the  Justice,  before  his  appointment.  The 
guardian  so  appointed  is  responsible  for  the  coeta. 

S  R.  8.  131,1 40  (2  Bdm.  248). 

1 2888  Id.  I  for  infant  defendant.— -After  the  aerrios 
ana  return  of  a  summons  against  an  infant  defendaiit» 
no  other  proceeding  shall  be  taken  in  the  action  uotil 
a  person  has  been  appointed  to  appear  as  his  guard iatt 
f6r  tlie  purpose  of  the  action.  Upon  the  nomination  of 
the  defendant,  the  justice  must  appoint  a  proper  persoA 
for  that  purpose.  If  the  defendant  does  not  appear 
upon  the  return  of  the  summons,  or  if  he  neglects  or 
refuses  to  nominate,  the  justice  may.  on  the  applicatioa 
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of  the  plaintiff;  appoint  any  proper  person  as  his  gnard- 
iaa.  Tlie  written  consent  oi  the  person,  so  appointed, 
vmst  be  filed  with  the  jnstioe  before  his  appointment. 
The  griiardian  so  appointed  is  not  responsible  for  anj 
costs. 
Id.,  H  42aiid  43.    Hcrrey  v,  LugA,  51  Bafli.  222. 

$  2889.  Whmi  oonrtahls^  etc.,  may  not  act  as  attor^ 
wtlj  Snbject  to  the  provisions  of  sections  63  and  64  of 
Uds  act,  anj  person  other  than  tiie  ooostaUe  who  served 
the  summons  or  the  venire,  or  the  law  partner  or  clerk 
of  the  justice,  maj  be  the  attorney  for  a  party  to  an 
action  before  a  justice  of  the  peace. 

Id.,|44:  L.  18M,  eh.  421  (6  Edm.  295). 

§  289a  Authority  of  attorney ;  how  piroved. —  The 

attorney's  authority  may  be  conferred  orally  or  in  wriu 
hkg;  bat  the  justice  shall  not  suffer  a  person  to  appear 
as  an  attorney,  unless  his  authority  is  admitted  by  the 
adverse  party,  or  proved  by  the  affidavit  or  oral  testi- 
mony of  himself,  or  another, 

Id..  1 45.  gperry  r.  Beynolds,  65  N.  Y.  179;  McMlnn  v.  RIchtmyer,  8 
HilLim:  Ackennan  v.  Fiuch,  15  Wend.  652:  Treadwellv.  Brader.S  B. 
D.  Smith,  flW;  RoberU  v.  Burrell,  a  T.  A  C.  30:  Fanning  v.  Trowbridm, 
6  HilL  428;  Armstmng  r.  Craig,  18  Barb.  387 ;  UnderhlU  e.  Taflor,  2  id. 
S4«  ;  ADdrewv  «.  lUrrington,  1»  id.  343;  Warrcu  v.  Uelmer.  8How.  4l»; 
Wiloox  V.  Clement,  4  Dcnio,  IfiO;  Lester  v.  Crary,  lid.  81 :  Beaver  v.Tan 
Xverv,  2  Cow.  429 :  Bush  o.  Miller,  13  Barb.  4dl :  Ilirahfleld  v.  Landman, 
aR,V.  S.  208;  Timmeriuan  v.  Morrison,  14  Johns.  369. 

g  289L  Plaintiff  to  prove  his  case.— If  a  defendant 
fails  to  appear  and  answer,  the  plaintiff  cannot  recover 
without  proving  his  case. 
Code  Proc.,1 64«  stibd.  8.    Blair  «.  Bartlett,79  N.T.  190. 

§  2892*  Defendant  may  offer  to  compromise;  pro- 
oeedingB  thereupon.  —  Except  in  an  action  to  recover  a 
chattel,  the  defendant  may,  upon  the  return  of  the 
summons  and  before  answering,  file  with  the  jus- 
tice a  written  offer  to  allow  judgment  to  be  tahen 
against  him  for  a  sum  therein  specified,  with  costs.  If 
there  are  two  or  more  defendants,  and  the  action  can 
he  severed,  a  like  offer  may  be  made  by  one  or  more  of 
the  defendants  against  whom  a  separate  judgment  may 
be  taken.  If  the  plaintiff  thereupon,  before  taking  any 
other  proceeding  m  the  action,  files  with  the  justice  a 
written  acceptance  of  the  offer,  the  justice  must  render 
judgment  accordingly.    If  an  acceptance  is  not  filed. 
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the  offer  cannot  be  giv^eii  in  eyidenee  npon  the  tciil; 
bat,  if  the  plaintiff  fails  to  obtain  a  mcyre  favonbto 
judgment,  he  cannot  recover  oosta  from  the  time  of  the 
offer,  and  moBt  pay  the  defendant's  costs  from  that 
time. 
Id.,  part  of  sabd.  15.    Beocher  o.  KendalU  14  Hon,  327. 

§  2898.  Jastio9  to  wait  one  hour.— -UpoA  the  retan 

of  a  sammons  duly  served,  the  justice  most  wait  om 

hour,  after  the  time  specified  therein  for  its  letam,  un* 

less  the  parties  sooner  appear. 

SR.  8.233.146  (2  Edm.  S49).  aniend6d.  AHen  v.  Stone.  9  Barb.O: 
Plckert  V.  Dexter,  12  Wend.  ISO;  WUoox  v.  ClemenL4  Den.  ItiO;  FSalv* 
Ganlt.  15  Hun,  213 ;  Barber  v.  Parker,  11  TTend.  51 ;  Cnamberlafn  v.  Lorct, 
12  Johns.  217;  Hunt  v.Wickwire,  10  Wend.  lOQ;  Mnrlingr.  Oroie.3i"" 
109;  1  Hilt.  116;  Sherwood  v.  Sar.  &  Vi.  R.  R.  Co..  15  Barb.  650;  T 
dorph  V.  Shult,41  id.  102;  Case  r.Tan  Mess,  1  Johns.  Ca&.  243: 
art  V.  Meigs,  12  Johns.  416;  Stewart  v.  Smith,  17  Wend.  517:  LypakT^^ 
Penderffast,  2  £.  D.  Smith,  43:  Sprsgue  «.  Shed,  9  Johns.  139:  Oreent* 
Ansel,  13  id.  460;  Stoddard  r.  Holmes,  1  Cow.  245:  Everitt  v.  Usk,  I C. 
RiTO :  Ckimell  r.  Bennett,  11  Barb.  607 :  M^rer  v,  Fisher,  16  Johns.  903; 
Wilde  V.  Dunn,  11  Id.  458;  WUoox  v.  Clement,  4  Den.  160;  Baldwin  «. 
Carter.  1»  Id.  496. 

ARTICLE  THIRD. 

ORDER  OF  ARREST. 

Bm.  2894.  Order  of  arrest ;  tn  what  cases  it  may  be  granted. 

2895.  Id.;  in  what  actions. 

2896.  Id.;  npon  what  papers. 

2897.  Id.;  Its  contents. 
2ti98.  Duty  of  constable. 

2899.  Return.    When  plalntlCTnotlfled  must  afipear. 

2900.  OonsUble  to  keep  defendant  In  custody. 

2901.  Motion  to  discharge  firom  arrest. 

2902.  Efllbct  of  discharging  defendant. 

2903.  When  plalnUir  must  prove  extrinsic  facts. 

2904.  Privilege  (h)m  arrest. 

§  2894.  Order  of  arrest;  in  what  cases  It  maybe 
granted.  —  At  the  time  when  the  summons  is  lesned.  In 
an  action  specified  in  the  next  section,  the  justice  who 
issues  the  summons  must,  upon  the  application  of  the 
plaintiff,  and  upon  compliance  by  him  with  the  proTi- 
sions  of  this  article,  grant  an  order  for  the  arrest  of  the 
defendant,  in  either  of  the  following  cases : 

1.  Where  the  defendant  to  be  arrested  Is  not  a  nA- 
dent  of  the  county. 

2.  Where  the  plaintiff  is  not  a  resident  of  the  county; 
or,  if  there  are  two  or  more  plaintifb,  where  all  are  non- 
residents thereof. 

8.  Where  it  appears  to  the  satisfaction  of  the  justice^ 
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bj  the  affidavit  of  the  plaintiff  or  another  person,  that 
the  defendant  is  about  to  depart  from  the  county,  with 
intent  not  to  return  thereto. 

But  such  an  order  cannot  be  eranted,  where  the  de- 
fendant, against  whom  it  is  applied  for,  is  a  female. 

2  R.  S.  228, 1 17  (2  Edm.  244) ;  2  R.  8.  293, 1 158  (2  Eclm.  270). 

§2895.  Id.  I  in  what  aotioiui.  —  An  order  of  arrest 
shall  not  be  granted,  except  where  the  action  is  brought 
for  one  or  more  of  the  folio  wing  causes: 

1.  To  recover  a  fine  or  penalty. 

2.  To  recover  damages  for  a  personal  injury,  of  which 
&  justice  of  the  peace  has  jurisdiction;  an  injury  to  prop- 
erty, including  the  wrongful  taking,  detention,  or  con- 
▼eraioa  of  personal  property ;  misconduct  or  neglect  in 
office,  or  in  a  professional  employment ;  fraud  ;  or  de- 
ceit. But  this  subdivision  does  not  apply  to  a  claim  for 
damages  in  an  action  to  recover  a  chattel. 

8.  To  recover  for  money  received,  or  to  recover  a 
chattel ;  where  it  appears  that  the  money  was  received, 
or  that  the  chattel  was  embezzled  or  fraudulently  mis- 
applied, by  a  public  officer,  or  by  an  attorney,  solicitor, 
or  counsellor,  or  by  an  officer  or  agent  of  a  corporation 
or  banking  association,  in  the  course  of  his  employment ; 
or  by  a  factor,  agent,  broker,  or  other  person  in  a  fidu- 
ciary capacity. 

SubsUtuted  for  L.  1B31,  part  of  H  30  and  31  (i  Edm.  472). 

§  2896.  Id. }  upon  what  papers. —  Where  it  appears 
to  the  justice,  by  the  affidavit  of  the  plaintiff  or  another 
person,  that  a  sufficient  cause  of  action  ex  ists,  against 
the  defendant,  and  that  the  case  is  within  the  provisions 
of  the  last  two  sections,  he  must  grant  the  order  of 
■arrest.  But  before  granting  it,  he  must  require  a  writ- 
ten undertaking  to  the  defendant,  on  the  part  of  the 
plaintiff,  with  one  or  more  sureties,  approved  by  the 
justice,  to  the  effect  that,  if  the  defendant  recovers 
judgment,  the  plaintiff  will  pay  all  costs  which  may  be 
awarded  to  the  defendant,  and  all  damages  which  he 
may  sustain  by  reason  of  the  arrest,  not  exceeding  the 
£um  specified  in  the  undertaking  which  must  be  at 
least  one  hundred  dollars. 

New ;  Hubstitated  for  2  R.  S.  229, 228,  part  of  j»  17  and  19  (2  Bdm.  244). 
Pope  V.  Hart.  3S  Barb.  630 :  Wells  v.  SissoQiJi  Han,  267:  Wright «.  Ma^e- 

.i34. 


TBS,  S6  Barb.  021 ;  Lennell  v.  Sutherland,  11  Wend.  568;  Traver  o.NlchoIs, 
7  Id.  r- 
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§  2897.  Id. ;  its  cootanta.  —  The  order  must  be  vab- 
scribed  by  the  justice  and  indorsed  apon  or  attached  to 
the  sammoDs.  It  mast  briefly  recite  the  ground  of 
arrest;  and  it  must  direct  the  constable,  who  aerres 
the  summons,  to  arrest  the  defendant ;  to  bring  him 
forthwith  before  the  justice  ;  and  to  notify  the  puiintifF 
of  the  arrest,  if  he  can  do  so  with  reasonable  dili- 
gence. 

Id.,  {  ao,  amende^!. 

§  2898.  Duty  of  constabla. —  The  constable  moBl,  at 
the  time  of  serving  tUe  summons,  execute  the  order  of 
arrest,  by  arresting  the  defendant,  and  taking  him  forth* 
with  before  the  justice.  If  the  justice  is  absent,  or  un- 
able to  try  the  action,  the  constable  must  forthwith  take 
the  defendant  before  another  justice  of  the  same  towB 
or  city ;  who  must  take  cognizance  of  the  action,  amd 
proceed  tlierein,  as  if  the  summons  had  been  ieeaed. 
and  the  order  of  arrest  had  been  granted  by  him. 
Id.,  1 21,  amended. 

§  2899.  Return.  When  plaintiff  notified  must  ap- 
pear.—  The  constable,  executing  the  order  of  arreet, 
must  forthwith  deliver  to  the  justice  the  order,  and  a 
written  return  thereto,  under  his  hand,  stating  the  man- 
ner in  which  he  has  executed  it,  and  either  that  he  hae 
notified  the  plaintiff,  or  that  he  could  not  do  bo,  with 
reasonable  diligence.  If  he  returns  that  he  has  notified 
the  plaintiff,  the  latter  mast  appear  within  one  hoar 
after  the  defendant  is  brought  before  the  justice;  other* 
wise  judgment  of  nonsuit  must  be  rendered  agsifiM 
him. 

Id.,  (  22,  amended. 

§  2900.  Constable  to  keep  defendant  in  cxnAody^ — 

The  constable  executing  the  order,  or  another  constable, 
by  direction  of  the  justice,  must  keep  the  defendant  la 
custody,  until  he  is  discharged  by  the  order  of  the  jus- 
tice, or  judgment  is  rendered  in  his  favor;  but  the  de- 
tention shall  not,  in  any  case,  exceed  twelve  hours  from 
the  time  when  the  defendant  is  brought  before  the 
justice ;  unless,  within  that  time,  a  venire  is  issued, or 
the  trial  of  the  action  is  commenced,  or  unless  either  is 
delayed  with  the  ezpreas  assent  of  Uie  defendant. 
Id.,  1 29  amended. 
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§  2901.  Motion  to  disoluurge  from  wrest — A  de- 
fendant, arrested  as  prescribed  in  this  article,  niaj, 
without  ikotice,  upon  the  appearance  of  the  plaintiff  be- 
fore the  justice,  or  at  any  time  afterwards  before  judg^ 
xnent,  upon  two  dajs'  notice  given  personally  to  tlie 

Elaintiflt,  or  to  his  agent  or  attorney  who  appeared  for 
im  before  the  justice,  apply  to  the  justice  for  an  order, 
discharging  him  from  the  arrest.  The  application  may 
be  founded  upon  the  papers  upon  which  the  order  of 
arrest  was  grantnd,  end  upon  the  complaint,  if  it  has 
been  made.  The  justice  mast  grant  the  application, 
where  it  appears  that  the  case  is  not  within  the  pro- 
▼isions  of  sections  2894  and  2895  of  this  act.  Tlie  jus- 
tice must  also,  upon  the  defendant's  application,  grant 
an  order  discharging  him  from  arrest,  if  the  plaintiff 
fails  to  take  out,  from  the  justice,  an  execution  upon  a 
judgment  in  his  favor,  before  the  expiration  of  one  hour 
after  he  is  entitled  thereto. 
New.    Shannon  «.  Coinstock,2I  Wend.  457. 

§  2902.  Bffeot  of  discharging  dafendant— The  dia* 
eharge  of  the  defendant  from  arrest,  before  judgment 
as  prescribed  in  the  last  section,  or  in  section  ^63  of 
this  act,  does  not  affect  the  jurisdiction  of  the  justice 
over  the  action,  which  must  proceed,  as  if  it  had  been 
oommenoed  in  the  ordinary  manner.  His  discharge  from 
arrest,  after  judgment,  as  prescribed  in  the  last  section, 
does  not  affiBct  the  execution. 

New. 

§  2903.  When  plaintiff  must  prove  eztrinaio  facts. 
—  Where  an  order  of  arrest  has  been  granted  and  exe- 
cuted, in  a  case  specified  in  subdivision  third  of  section 
2895  of  this  act,  the  plaintiff  cannot  recover  upon  a  de- 
ftidlt,  and  the  defendant  is  entitled  to  ludgment  upon  a 
trial,  unless  the  plaintiff  establishes  all  the  matters  of 
fact,  which  are  required,  by  that  subdivision  to  entitle 
him  to  an  order  of  arrest. 

New. 

§  2904.  Privilege  from  arrestr-  This  artide  does 
not  abridge  or  otherwise  affect  a  privilege  from  arrest 
ffiven  by  law,  or  a  right  of  action  for  the  breach  thereof. 
A.  privileged  person  Is  entitled  to  be  discharged  from 
arrest,  by  the  order  of  the  justice  before  whom  he  is 
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brought,  upon  proof,  by  affidavit,  of  the  fiacta  entitling 
him  to  a  discharge ;  or  he  may  apply  for  and  obtain  aa 
order  for  his  discharge,  as  prescribed  in  section  564  of 
this  act. 

New. 

ABTICLE  FOURTH. 

ATTACHKBNT  OF  FROFKRTT. 

Bso.  2905.  In  what  actions,  warrant  of  attachment  may  be  grttntad. 

2906.  What  must  be  shown  to  procure  a  warrant. 

2907.  Warrant ;  form  ana  contents  thereof. 

2908.  Undertaking- 

2909.  Warrant ;  how  executed. 

2910.  Service  of  summons  and  warrant  upon  defendant. 

2911.  Undertaking  by  defendant :  re-dell  very  to  him. 

2912.  Claim  by  third  person ;  bond  and  delivery  thereapon. 

2913.  Action  upon  bond. 

2914.  When  defendant  may  prosecute  t>ond. 

2915.  Return  of  warrant. 

2916.  Motion  to  varate  or  modify  warrant,  etc. 

2917.  Effect  of  vacfttinK  warrant- 

2918.  Proceedings  where  summons  not  personally  aerred. 

§  2906.  In  what  actions,  warrant  of  attachmeBt 
may  be  granted.  -^  In  an  action  brought  before  a  jus- 
tice of  the  peace  a  warrant  of  attachment  against  the 
property  of  one  or  more  defendants  must  be  granted, 
npon  the  application  of  the  plaintiff,  as  prescribed  in 
this  article,  where  the  action  is  brought  upon  a  judg^ 
ment,  or  to  recover  for  one  or  more  of  the  following 
causes: 

1.  Breach  of  a  contract,  express  or  implied. 

2.  Wrongful  conversion  of  personal  property. 

8.  Any  other  injury  to  personal  property,  in  conse- 
quence of  negligence,  fraud,  or  other  misconduct. 

SiibMitnte  for  2  R.  S.  230,  part  of  H  26, 27,  and  M  (2  Sdm.  245)  ;  L.  IS3L 

Ch.  31)0,  8  34  (4  Bdm.  473). 

§2906.  What  must  be  shown  to  proonre  a  ^rarzanl. 

—  To  entitle  the  plaintiff  to  such  a  warrant,  he  most 
show,  by  affidavit,  to  the  satisfaction  of  the  j  ustioe  aa 
follows : 

1.  That  a  sufficient  cause  of  action  exists  against  the 
defendant,  to  recover  damages  for  one  or  more  of  the 
causes  specified  in  the  last  section.  If  the  action  is 
upon  a  lodgment,  or  to  recover  for  breach  of  a  contract, 
the  affidavit  must  show  that  the  plaintiff  is  entitled  to 
recover  a  sum  stated  therein,  over  and  above  all  ooon- 
terclaims  known  to  him. 
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2.  That  the  defendant  is  either  a  foreign  corporation  ; 
or  not  a  resident  of  the  State  ;  or,  if  the  defendant  is  a 
natural  person,  and  a  resident  of  the  State,  that  he  has 
departed,  or  is  about  to  depart,  from  the  countj  where 
he  last  resided,  witli  intent  to  defraud  his  creditors,  or 
to  avoid  the  service  of  a  summons ;  or  keeps  himself 
concealed,  with  the  like  intent  ;  or,  if  the  defendant  is 
a  natural  person,  or  a  domestic  corporation,  that  he  or 
it  has  removed,  or  is  about  to  remove,  property  from 
the  countv  where  the  defendant,  being  a  natural  person, 
last  resided,  or,  being  a  corporation,  last  kept  its  prin- 
cipal office,  or  from  the  county  in  which  the  action  is 
brought,  with  intent  to  defraud  his  or  its  creditors  ;  or 
has  assigned,  disposed  of,  or  secreted,  or  is  about  to 
assign,  dispose  of,  or  secrete,  property,  with  the  like  in- 
tent ;  or  that  the  defendant,  being  a  natural  person  of 
full  age,  and  a  resident  of  the  State,  has  been  continu- 
ously without  the  United  States  for  the  space  of  six 
months  or  more,  immediately  before  the  application, 
and  either  that  he  has  not  made  a  designation  of  a  per- 
son, upon  whom  to  serve  a  Fummons  in  his  behalf,  as 
prescribed  in  section  430  of  this  act,  or  that  service 
upon  the  person  so  designated  cannot  be  made,  with 
due  diligence,  in  the  county  where  the  person  making 
the  designation  resides. 

The  affidavit  must  be  filled  with  the  justice,  when  the 
warrant  is  granted. 

2  R.  S.  230.  part  of  M  26, 27.  and  28  (2  Edm.  245).  Mellins  r.  Shafer,  3 
Den.  60:  C<»mfort  p.  Gillespie,  13  Weml.  404;  Oolvcr  v.  Van  Valen.ft 
How.  102;  Van  Kirk  r.  Wilds,  U  Barb..Vjr);  19  Abb.  60;  Dewey  v.  Grcrie, 
4  Den.  93;  Mott  r.  Lawrence,  9  Abb.  196;  17  llow.  559;  Wells  v.  Sisson, 

14  Hun,  267;  Greene  i?.  Gonzales,  2  Daly,  412 ;  Sickles  r.  Sullivan, 5  Hun, 
S«9;  Garrison  r.  Marshall,  44  How.  193;  Schoonmaker  r.  Spencer,  M  N. 
Y.  3«6;  Miller  v.  Brlnkerhoir.  4  Den.  118;  Fulton  r.  Heaton.l  Bjirb. 
562;  Johnson  r.  Moss,  20  Wend.  14:.;  Campr.  Tibbctt8,2  E.  D.  Smith, 
20 ;  Pro«t  r.  Willanl,  9  Barb.  440 ;  Stewart  r.  Brown,  16  id.  .Vu  ;  Connell  v. 
Laj«cell«,  a>  Wend.  77 ;  Smith  p.  Luce,  14  id.  237 ;  Rosenrteld  v.  Howjird, 

15  Barb.  .Mrt;  Mott  r.  Lawrence,  9  Abb.  IW;  17  How.  5.VJ;  Horton  r.  Fan- 
cber,  14  Hun,  172:  Sotlnsrer  t.  Patrlck,7  Dalv,  408;  Morgan  r.  House,  1 
Sheld.  177  ;  Fanning  v.  Trowbridge,  5  Hill,  42H:   Allen  v.  Edwards,  3  id. 

499;  Tia  v.  Culver,  id.  180 ;  Swartwoutv.  Roddis,  5  Id.  118;  Malomv. 
Clark,  2  id.  657 ;  Kelly  r.  Archer,  48  Barb.  6« ;  Clearwater  r.  Brill.  61  N. 
Y.  625:  Davis  r.  Marshall,  14  Barb.  96  •  Bowne  v.  Miller.  6  Hiil,496:  Kls- 
■ock  r.  Grant,  34  Barb.  144;  Roman  r.  BriokcrhofT,  1  Denio,  IM:  Bascom 
e.  Smith,  31  N.  Y.  S95;  Bamaraan  v.  Williams,  la  Abb.  158;  McDoel  o. 
Cook,  2  N.  Y.  110;  Avery  v.  81ack«  17  Wend.  85 ;  Shannon  v.  Comatock, 
2110.467. 

§  2907.  Warrant)  form  and  contents  thereof.-— The 
warrant  must  he  granted  by  the  j  astice  who  issues  the 

Q/»  Digitized  by  VjOOQIC 


§g  2008-2909.  JUSTICES'  OOUBTa  588 

Bummons,  at  the  time  when  the  siiinmons  is  iesoed  ; 
and  it  must  be  indorsed  thereupon,  or  annexed  thereto. 
It  mast  be  subscribed  by  the  jnstice,  and  must  briefly 
recite  the  ground  of  the  attachment.  It  moat  require 
the  constable,  to  whom  the  enmmons  is  deliTered,  lo 
attach,  on  or  before  a  day  specified  therein,  which  must 
be  at  least  six  days  before  the  return  day  of  the  earn- 
mons,  and  safely  to  keep,  as  much  of  the  defeDdant's 
goods  and  chattels,  within  his  county,  as  will  satiafy 
the  plaintiff's  demand,  with  the  costs  and  expenses,  and 
to  make  return  of  his  proceedings  thereon  to  the  justice* 
at  the  time  when  the  summons  is  returnable.  The 
amount  of  the  plaintiff's  demand  must  be  specified  in 
the  warrant,  as  stated  in  the  affidavit. 
Id. ,  2  30,  amended.    Hattison  v.  Baucus,  Hill  *  Denlo^s  Snpp.  321. 

§  2908.  Undertakiiig.  —  Before  granting  the  war- 
rant, the  justice  must  require  a  written  undertaking  to 
the  defendant,  on  the  part  of  the  plaintiff,  with  one  or 
more  sureties,  approved  by  tlie  justice,  to  the  effect 
that,  if  the  defendant  recovers  judgment,  or  the  war- 
rant of  attachment  is  vacated,  the  plaintiff  will  pay  all 
costs  which  may  be  awarded  to  the  defendant,  and  all 
damages  which  he  may  sustain  by  reaBon  of  the  attach- 
ment, not  exceeding  the  sum  specified  in  the  undertak- 
ing, which  must  be  at  least  two  hundred  dollars  ;  and 
that  if  the  plaintiff  recovers  judgment,  he  will  pay  to 
the  defendant  all  money  received  by  him  from  property 
taken  by  virtue  of  the  warrant  of  attachment,  or  upon 
any  bond  given  therefor,  over  and  above  the  amount  of 
the  judgment,  and  interest  thereupon. 

I'l.,5-29,  amcnrlcd.  Dunning  v.  Humpfarey,  24  Wend.  31;  Benaetttv 
Brown, 31  Barb.  1.W;  2i)  N.Y.  W ;  Fcnno  f.  Dtckloiion,  4  Den.  P4  ;  Ball  p, 
Ganliicr,  21  Weml.  270;  Comfort  v.  Gillespie.  13  Id.  404;  Wiltiama  «. 
Barnaumn,  19  Abb.  (i'j ;  Groat  t.  Olliespie,  25  Wend.  »43 :  Wln^r  r.  Or^ 
cutt.  11  Pnlge,578;  Bascom  v.  Smith,  31  N.  Y.  d»a;  £arl  r.  8pooiM*r,S 
DiMii...  246. 

§  2909.  Warrant;  how  executed.  —  The  constable, 
to  whom  the  warrant  of  attachment  is  delivered,  must 
execute  it  at  least  six  days  before  the  return  day  of  the 
summons,  by  levying  upon  and  taking  into  his  custody 
so  much  of  the  goods  and  chattels  of  the  defendant, not 
exempt  from  levy  and  sale  by  virtue  of  an  execution, 
including  money  and  bank-notes,  which  he  finds  within 
his  county,  as  will  satisfy  the   plaintiff's  demand,  with 
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the  costs  and  expenses.  He  most  safely  keep  the  prop- 
erty attached,  to  be  disposed  of  as  prescribed  in  this 
article,  and  mast  immediately  make  an  inventory 
thereof,  stating  therein  the  estimated  value  of  each  item 
or  article. 

Id. ,  1 31,  amended ;  L.  1831,  ch.  900, 1 36  (4  Edm.  473).  Earl  v.  Spooner 
3  Den.  246 ;  Bennett  o.  Brown,  31  Barb.  168;  Van  Loan  v.  Kline,  10 
Jobns.  129;  Sterling*.  Welcame,  20  Wend.  238;  Ray  v.  Harcourt,  19  Id. 
495;  Dubois  v.  Harconrt,  20  Id.  41. 

§  2910.  Service  of  summons  and  warrant  upon  de- 
fendant.—  The  constable  must,  immediately  after  mak- 
ing the  inveutory,  and  at  least  six  days  before  the  return 
day  of  the  summous,  serve  the  summons,  together  with 
the  warrant  of  attachment  and  inventory,  upon  the  de- 
fendantf  by  delivering  to  him  personally  a  copy  of  each, 
if  he  can,  with  reasonable  diligence,  be  found  within 
the  county ;  or,  if  he  cannot  be  so  found,  by  leaving  a 
copy  of  each,  certified  by  the  constable,  at  tbe  last  place 
of  residence  of  the  defendant  in  the  county,  with  a  per- 
son of  suitable  age  and  discretion  ;  or,  if  such  a  person 
cannot  be  found  there,  by  posting  it  on  the  outer  door, 
and  also  depositing  another  copy  in  the  nearest  post- 
office,  inclosed  in  &  sealed  post-paid  wrapper,  directed 
to  the  defendant  at  his  residence  ;  or,  if  the  defendant 
bas  no  place  of  residence  in  the  county,  by  delivering  it 
to  the  person  in  whose  possession  the  properly  attached 
is  found. 

Id..  1 31,  amended  oa  In  S  2909.  ant«.  Egbert  v,  Watson,  21  How.  429 
Boaenfleld  v.  Howard,  15  Barb.  MO. 

^  2911.  Undertaking  by  defendant;  re-delivery  to 

him.  —  The  defendant,  or  his  attorney  or  agent  in  his 
behalf  may,  at  any  time  before  judgment  is  rendered  in 
the  action,  execute  and  deliver  to  the  constable  an  un- 
dertaking to  the  plaintiff,  in  a  sum  specified  therein,  at 
least  twice  the  value  of  the  property  attached,  as  stated 
in  the  inventory;  with  one  or  more  sureties,  approved 
by  the  constable,  or  by  the  justice  who  issued  the  war- 
rant ;  and  to  the  effect  that,  if  judgment  is  rendered 
against  the  defendant,  and  an  execution  is  issued  there- 
upon, within  six  months  after  the  giving  of  the  under- 
taking, the  property  attached  shall  be  produced  to  sat- 
isfy the  execution.  Thereupon  tlie  constable  must 
re-deliver  the  property  to  the  defendant. 
Id.,  H  32. 34,  amended. 
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§  2912.  Claim  by  third  pcnoB)  bond  and  deUwy 

thereupon. — If  a  person,  not  a  party  to  the  action,  daima 

any  property  attached,  which  ia  not  reciaimed  by  the 

defendant,  as  prescribed  in  the  last  section,  he  may,  at 

any  time  after  the  seizure,  and  before  execution  it 

issued  upon  a  judgment  rendered  in  the  action,  exetate, 

and  file  with  the  justice,  a  bond  to  the  plaintiff ,  with 

one  or  more  sureties,  approved  by  the  oonatable  or  by 

the  justice;  in  a  penalty  at  least  twice  the  value  of  the 

property  claimed;    and  conditioned  that,  in  an  actioo 

upon  the  bond,  to  be  commenced  within  three  months 

thereafter,  the  claimant  will  establish  that   he  was  ihe 

general  owner  of  the  property  claimed,  at  the  time  of  the 

seizure ;  or,  if  he  fails  so  to  do,  that  he  will  pay  to  the 

plaintiff  the  value  thereof,  with  interest.     The  consta- 

ble  must  thereupon  deliver  the  property  claimed  to  the 

claimant. 

Id.,  part  of  H 33, 34,  omendod.  Kamoaa  v.  Wanner,  6  Abb.  19S;* 
Duer,  698. 

§  2913.  Action  upon  bond.  —  A  judgment  for  the 
plainliff,  in  an  action  upon  a  bond  given  as  prescribed 
m  the  last  section,  must  award  to  him  the  value  of  the 
property  seized  and  delivered  to  the  claimant,  with  in- 
terest thereupon  from  the  time  of  the  delivery.  If  the 
amount  eo  recovered  exceeds  the  amount,  whidi  the 
plaintiff  recovers,  in  the  action  in  which  the  warrant  of 
attachment  was  issued,  he  is  liable  to  the  defendant  ia 
that  action  for  the  excess. 

Id.,  part  of  K  36  au'^  37. 

g  2914.  When  defendant  may  prosecuto  bond.  —  If 

the  warrant  of  attachment  is  vacated  or  annulled,  the 

defendant  may  maintain  an  action,  upon  the  bond  sped- 

fied  in  the  last  two  sections,  in  his  own  name,  in  the 

same  manner  and  with  the  like  effect,  as  the  plaintiff 

might  have  done,  if  the  warrant  had  remained  In  fall 

force. 

Id. .  {35,  amended.  Horaan  v.  BrlnkerhoflT,  1  Denio,  184  ;  Kamena  v. 
Wanner,  6  Abb.  193 ;  6  Doer,  698. 

§  2916.  Retmm  of  warrant  —  The  constable  exeoxt* 
ing  the  warrant  of  attachment  must,  at  the  time  whan 
and  place  where  it  is  returnable,  make  a  return  thereto, 
under  his  hand,  stating  all  his  proceedings  thereupon. 
He  must  deliver  to  the  justice,  with  the  return,  each 
bond  or  undertaking  delivered  to  him,  punraant  to  any 


dbyGOOgl( 


565    ATTACHMENT  OF  PBOPEBTr.  §g  2916*2917. 

of  the  foregoing  proviBions  of  this  article,  and  a  certified 
4X>py  ol  the  inventory  of  the  property  attached.  The 
return  must  state  the  manner  in  which  the  warrant  and 
inventory  were  served,  and,  if  they  were  served  other- 
wise than  by  delivering  a  copy  thereof  to  the  defendant 
personally,  the  reason  therefor,  and  the  name  of  the 
person  to  whom  the  copy  was  delivered,  unless  his 
name  is  unknown  to  the  constable  ;  in  which  case,  the 
return  must  describe  him  so  as  to  identify  him,  as 
nearly  as  may  be. 

Id. ,  1 35,  a^  amended ;  L.  1831.  ch  300.  S  36  (4  Edm.  173).  Williams  «. 
Barnaman,  19  Abb.  60;  Bamaman  v.  Williams,  18  id.  IflS;  28  Mow.  09: 
Bascom  r.  Smith,  31  N.  Y.  595;  McDoel  v.  Cook,  2  Id.  110;  Johnson  v. 
Hoss.  20  Wetid.  145;  Van  Kerk  v.  Wilds,  11  Barb.  020;  HUlazd  v.  Sperry, 
16  Johns.  121. 

§  2916.  Motion  to  vacate  or  modify  warrant,  etc. — 
A  defendant  whose  property  has  been  attached,  may, 
upon  the  return  of  the  summons,  apply  to  the  justice, 
who  issued  the  warrant  of  attachment,  to  vacate  or 
modify  it,  or  to  increase  the  plaintifiTs  security.  Such 
an  application  may  be  founded  upon  the  papers  upon 
which  the  warrant  was  granted  ;  or  upon  proof,  by  affl- 
davit,  on  the  part  of  the  defendant ;  or  upon  both.  If 
it  is  founded  upon  proof  on  the  part  of  the  defendant, 
it  may  be  opposed  by  new  proof,  by  affidavit,  upon  the 
part  of  the  plaintiff,  tending  to  sustain  any  ground  for 
the  attachment,  recited  in  the  warrant,  but  no  other. 
The  justice  may,  upon  the  return  of  the  summons,  or 
at  any  other  time  to  which  the  action  is  adjourned,  va- 
cate the  warrant  of  attachment  upon  his  own  motion,  if 
he  deems  the  papers,  upon  which  it  was  granted,  in- 
sufficient to  authorize  it. 

New. 

§  2917.  Bffect  of  vacating  warrant.  —  Vacating  the 
warrant  of  attachment  does  not  affect  the  jurisdiction  of 
the  justice  to  hear  and  determine  the  action,  where  the 
defendant  has  appeared  generally  in  the  action  ;  or 
where  the  summons  was  personally  served  upon  him  ; 
or  where  judgment  may  be  taken  against  him,  as  being 
indebted  jointly  with  another  defendant,  who  has  been 
thns  summoned,  or  has  thus  appeared.  In  every  other 
«ase,  the  justice,  who  vacates  a  vrarrant  of  attachment 
against  the  property  of  a  defendant,  must  dismiss  the 
action  as  to  him. 
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§  2918.  ProoeedingB  where  rammone  not  penonally 
served.  —  Where  the  defendant  haa  not  appeared,  and 
the  sammona  haa  not  been  perBonally  served  upon  him. 
and  property  of  the  defendant  baa  been  duly  attached 
by  virtue  of  a  warrant,  which  has  not  been  vacated,  the 

i'ustice  must  proceed  to  hear  and  determine  the  actios  ; 
>ut,  in  an  action  subsequently  brought,  the  judgment 
is  only  presumptive  evidence  of  indebtednesp,  and  the 
defendant  is  not  barred  from  any  counterclaim  against 
the  plaintiff.  The  execution,  issued  upon  a  judgment 
so  rendered,  must  require  the  constable  to  satisfy  it  out 
of  the  property  so  attached,  without  oontaining  a  dirw- 
tion  to  satisfy  it  out  of  any  other  property. 
L.  1831,  ch.  300, 1 99  (4  Sdm.  m). 

ARTICLE  FIFTH. 

RBFLBVIN. 

SiOs  2919.  Wben  action  for  a  chattel  may  be  bronsbt. 

2930.  Plain titr may  procure  replOTlu ;  affidavit  and  nndertAkfi^. 

2921.  Requisition. 

2922.  Id.;  bow  executed.    Berrioe  of  soinmona,  etc 

2923.  Return  of  constable. 

2924.  Defendant  may  except  to  sureties;  proceeding  thereon. 

2925.  Defendant  may  reclaim  chattel ;  proceedings  thereoa 

2926.  JustiUcation  of  sureties. 

2927.  When  and  to  whom  constable  must  deliver  chattel. 

2928.  Penalty  for  wrong  delivery  by  constable. 

2929.  Claim  of  title  by  third  person. 

2930.  Defendant  may  demand  Judgment  for  return. 

2931.  Proceedings  in  the  action  ;  action  upon  nndertaking. 

2932.  Proceedings  when  summons  not  personally  nerved. 

2933.  When  action  not  ailected  by  failure  to  replevy. 

g  2919.  When  action  for  a  chattel  may  be  broa^ht^ — 

An  action  to  recover  a  cliattel,  with  or  without  dam* 

ages  for  the  wrongful  taking,  withholding,  or  detention 

thereof,  can  he  brought  before  a  justice  of  the  peace  of 

the  county  in  which  the  chattel  is  found,  in  a  case,  and 

subject  to  the  qualifications,  specified  in  sections  1689, 

1690, 1691,  and  1692,  and  subdivision  seventh  of  section 

2862  of  this  act. 

.  Substituted  for  Code  of  Proc. ,  f  53,  subd.  10,  amended ;  L.  18«.  ch.  131. 
1 4.    Hodger.  Adee,2Lan«.  314. 

§  2920.  Plaintiff  may  procure  replevin}  affidaivll 
and  undertaking.—  The  plaintiff  may,  at  the  same  time 
when  the  summons  is  issued,  but  not  afterwards,  re- 
quire the  chattel  to  be  replevied,  as  prescribed  in  this 
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article.  For  that  purpose,  he  mast  deliver  to  the  jus- 
tice an  affidavit  and  an  undertaking,  similar,  in  all  re- 
spects, to  the  affidavit  and  undertaking  required  to  he 
delivered  to  a  sheriff,  as  prescribed  in  sections  1695, 
1697,  1699,  and  1712  of  this  act ;  except  that  the  sure- 
ties in  the  undertaking  must  be  approved  by  the  jus- 
tice. 

L.  1S31,  ch.  3U0,  H2,  3  and  4  (2  £dni.  235,  5  Id.  134).  Dennis  v.  Crit- 
tenden, 42  N.  Y.  512 ;  LeUon  v.  Dodge,  61  Barb.  125. 

g  2921.  Requisition. —  Upon  receiving  the  affidavit 
and  undertaking,  the  justice  must  indorse  upon  or  at« 
tach  to  the  affidavit  a  written  requisition,  subscribed  by 
him,  requiring  the  constable,  to  whom  the  summons  is 
delivered,  to  replevy  the  property  described  in  the  affi- 
davit, on  or  before  a  day  specified  in  the  requisition, 
which  must  be  at  least  six  days  before  the  return  day 
of  the  summons.  The  affidavit  and  requisition  must 
be  delivered  to  the  constable,  with  the  summons. 

Id. ,  part  of  {  4,  amended. 

§  2922.  Id.;  how  executed.  Service  of  summons, 
etc. —  The  constable  must  execute  the  requisition,  as  a 
eUeriff  is  required  to  execute  a  requisition,  in  an  action 
brought  to  recover  a  chattel,  as  prescribed  in  sections 
1700,  1701,  and  1702  of  this  act ;  except  that  he  must 
serve  the  summons,  affidavit,  and  requisition  within 
the  time  and  in  the  manner  prescribed,  by  section  2910 
of  this  act,  for  the  service  of  a  summons,  warrant  of 
attachment,  and  inventory. 

Id.,  part  of  {5. 

§  2923.  Return  of  constable. —  The  constable  must, 
on  or  before  the  return  day  of  the  summons,  make  a 
return  to  the  requisition,  under  his  hand,  stating  all  his 
proceedings  thereupon ;  and  file  it,  with  the  affidavit 
and  requisition,  with  the  justice.  The  return  must  state 
the  manner  in  which  the  summons,  affidavit,  and  re- 
quisition were  served  ;  and,  if  they  were  served  other- 
wise than  by  delivering  the  requisite  copies  to  the 
defendant  personally,  the  reason  therefor,  and  the  name 
of  the  person  to  whom  the  copies  were  delivered,  unless 
his  name  is  unknown  to  the  constable ;  in  which  case, 
the  return  must  describe  him  so  as  to  identify  him,  as 
nearly  as  may  be. 

Id.,  part  of  {5.  ^  i 
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g  2924.  Pefandant  may  except  to  raretleB  $  proceed- 
ings thereon.  —  At  any  time  after  the  chattel  has 
been  replevied,  and  at  least  two  days  before  the  return 
day  of  the  sammons,  the  defendant,  anleashe  requires  a 
return  of  the  chattel,  may  serve  upon  the  plaintiff,  or 
upon  .the  constable,  a  written  notice  that  he  excepts  to 
the  plaintiff's  sureties  ;  otherwise  he  is  deemed  to  have 
waived  all  objectious  to  them.  If  such  a  notice  is  served, 
the  sureties  must  justify  upon  the  return  of  the  sum- 
mons ;  or  the  plaintiff  must  then  give  a  new  undertak- 
ing, to  the  same  effect  as  the  original  undertaking:,  with 
other  sureties,  who  must  then  appear  and  justify  before 
the  justice. 

Id.,  J 6,  aincnde»l. 

§  2925.  Defendant  may  reclaim  chattel ;  proceed- 
ings thereon. —  At  any  time  before  the  return  day  of 
the  summons,  the  defendant  may,  if  he  does  not  except 
to  the  plaintiffs  sureties,  serve  upon  the  justice  a  no- 
tice that  he  requires  the  return  of  the  chattel  replevied. 
'\^'ith  the  notice  he  must  deliver  to  the  justice  an  affi- 
davit and  undertaking,  similar,  in  all  respects,  to  those 
required  to  be  given  by  a  defendant  upon  requiring  a 
return  of  a  chattel,  as  prescribed  in  sections  1704  and 
1712  of  this  act,  omitting  the  provision  in  the  undertake 
ing,  "  or  if  tho  action  abates  in  consequence  of  the  de- 
fendant's death."  The  sureties  in  the  undertaking  most 
justify  before  the  justice  upon  the  return  of  the  sum- 
mons. If  the  plaintiff  has  stated  separately  in  his 
affidavit  the  value  of  one  or  more  chattels  or  classes  of 
chattels,  as  prescribed  in  section  1697  of  this  act,  the 
defendant  may  require  a  delivery  of  part  of  the  prop- 
erty replevied,  as  prescribed  in  that  section. 

I'l.,  i  7.     Lctson  r.  Dodge,  61  Barb.  125. 

§  2926.  Justification  of  sureties. —  Except  as  other- 
wise expressly  prescribed  in  this  article,  the  examina- 
tion and  qualifications  of  the  sureties,  and  the  allowanos 
of  the  undertaking,  upon  a  justification  pursuant  to 
either  of  the  last  two  sections,  must  be  the  same  as  upon 
a  justification  of  bail,  as  prescribed  in  sections  579,580, 
and  581  of  this  act,  substituting  the  justice  for  the 
judge  ;  but  after  such  allowance,  the  undertaking  must 
he  filed  with  the  justice.  The  constable  is  thereupon 
exonerated  from  liabilitv. 
Id.,  1 8.  ' 
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§  2927.  When  and  to  whom  ooostable  must  deliver 
oliatteL —  If  the  defendant  neither  excepts  to  the  plaint- 
xSTb  suretieB,  nor  requires  the  return  of  a  cnattel, 
'^rithin  the  time  prescribed  for  that  purpose  ;  or  if  he 
fails  to  procure  the  allowance  of  his  undertaking  ;  or  if 
the  plaintiff,  after  the  defendant  has  excepted  to  his 
aureties,  duly  procures  the  allowance  of  hi.s  undertak- 
ing, the  constable  must,  except  in  the  case  specified  in 
Xlxe  next  section  but  one,  immediately  deliver  the  cliat- 
tel  to  the  plaintiff.  If  the  plaintiff,  after  the  defendant 
lias  excepted  to  his  sureties,  fails  to  procure  the  allow. 
aoce  of  his  undertaking ;  or  if  the  defendant,  after  he 
has  required  the  return  of  the  chattel,  procures  the  al- 
lowance of  his  undertaking,  the  constable  must  imme' 
diateiy  deliver  the  chattel  to  the  defendant. 

Snbstlttited  for  Id. ,  part  of  f  7. 

g  2928.  Penalty  for  wrong  delivery  by  conatable. — 
A  constable  who  delivers  to  either  party,  without  the 
oonsent  of  the  other,  a  chattel  replevied  by  him,  except 
as  prescribed  in  the  last  section,  or,  by  virtue  of  an  exe- 
cution issued  up>on  a  judgment  in  the  action,  forfeits  to 
the  party  aggrieved  the  sum  of  one  hundred  dollars; 
and  is  also  liable  to  him  for  all  damages  which  he  sus- 
tains thereby. 
New. 

§  2929.  Olalm  of  tiUe  by  third  person.--  The  pro- 
visions,  regulating  the  proceedings,  where  a  person, 
not  a  party,  claims  property  which  has  been  replevied, 
and  the  rights  of  such  a  person,  and  of  the  sheriff,  as 
prescribed  in  sections  1709, 1710, 1711,  and  1712  of  this 
act,  apply  to  a  like  case  in  an  action,  brought  as  pre- 
scribed* in  this  article,  substituting  the  constable  for  the 
eheriff ;  except  that  service  of  a  notice  and  of  a  copy  of 
the  claimant's  affidavit,  upon  the  plaintiff's  attorney,  as 
prescribed  in  section  1709,  must  be  made,  either  upon 
the  plaintiff  personally,  or  upon  the  attorney  who  ap- 
pears for  him  before  the  justice  ;  and  that  the  sum 
specified  in  the  undertaking,  given  by  the  plaintiff  to 
the  constable,  need  not  exceed,  in  any  case,  three 
hundred  dollars. 
Id. ,  3  9,  and  see  Code  of  Proc. ,  8  216. 

g  2930.  Dofendant  may  demand  Judgment  for  re- 
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hxRk — Where  a  chattel  has  been  replevied,  and  the 
defendant  has  not  required  the  return  thereof,  pending 
the  action,  as  prescribed  in  the  foregoing  eectiona  of  this 
article,  he  maj  in  his  answer,  demand  judgment  for  the 
return  thereof,  either  with  or  without  damages  for  tlia 
taking,  withholding,  or  detention. 

Section  11,  L.  1831. 

§  2931.  Prooeedings  in  the  action ;  action  npon  m^ 
dertaldng. ^Section  1373,  section  1781,  ezdndiiig  sub- 
division first  thereof,  and  sections  17^,  1726, 1730. 1732^ 
1733,  1734,  and  1735  of  this  act,  substituting  the  ooo* 
stable  for  the  sheriff,  apply  to  the  proceedings  in  an 
action  in  a  justice's  court  to  recover  a  chattel,  and  to  an 
action  against  the  sureties  in  an  undertaking*  given 
therein,  except  as  otherwise  specially  prescribed  ii.  this 
chapter. 

Substituted  for  id.,  1 10. 

§  2932.  Proceedings  when  summons  not  personany 
served. — Where  the  defendant  does  not  appear,  and  the 
summons  has  not  been  personally  served  upon  him,  and 
a  chattel,  or  part  of  a  chattel,  to  recover  which  the 
action  is  brought,  has  been  replevied,  and  the  proceed- 
ings thereupon  have  been  duly  taken,  ti^  prescribed  in 
this  article  ;  the  justice  must  proceed  to  hear  and  deter- 
mine the  action,  with  respect  to  that  chattel  or  part  of  a 
chattel ;  or,  if  the  action  is  brought  to  recover  two  or 
more  chattels,  with  respect  to  those  which  have  been 
replevied;  in  like  manner  and  with  like  effect,  as  if 
the  Bummons  had  been  personally  served. 

Id.,  {12,  amended. 

§  2933.  When  action  not  affected  by  fsdliire  to  re- 
plevy.—Where  the  summons  has  been  personally  served 
upon  the  defendant,  or  where  he  appears,  the  justice 
must  proceed  to  hear  and  determine  the  action, 
although  the  plaintiff  has  not  required  the  chattel  to  be 
replevied,  or  the  oonstablo  has  not  been  able  to  i9- 
plevy  it. 
New. 
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TITLE   III. 

J^Uadingg;   including  eourUerelaims,  and  proceedings 
upon  anetoer  of  title, 

tSao.  2034.  When  issue  to  bo  Joined. 
2935.  Pleadinm. 
293B.  Complaint. 

2937.  What  causes  of  action  may  bo  Joined 

2938.  Answer. 

2939.  I>emurrer. 

2940.  General  rules  of  pleading. 

2941.  Account,  or  Instrument  for  payment  of  money. 

2942.  Court  mav  require  Items  to  be  exhibited. 

2943.  Immaterial  variance  to  be  disregarded. 

2944.  Amendment  of  pleadings. 

2945.  Counterclaims. 

2946.  Id.;  where  executor  or  trustee  Is  n  partv. 

2947.  Consequence  of  neglect  to  plead  counterclaim. 

2948.  The  last  section  qualified. 

2949.  Judgment  upon  counterclaim. 

2960.  Judgment  when  accounts  exceed  f400. 
2951.  Answer  of  title. 

2992.  Undertaking  thereupon. 

2993.  In  what  court  new  action  to  be  brought. 

2994.  When  action  before  Justice  to  be  (Ii.scontinue<l. 
29».  Effect  of  failure  to  give  undertaking- 

2906.  When  title  comes  in  question  on  plulntlflTs  own  showing. 
2997.  Pleadings  In  new  action.     Undertaking  before  Justice,  when 

applicable. 
2966.  Answer  of  title  as  to  ope  of  several  causes  of  action. 

§  2934.  When  issue  to  be  joined. — At  the  place,  and 
within  one  hoar  after  the  time,  specified  in  the  Bum- 
mons  for  the  retarn  thereof;  or,  where  an  order  of 
Arrest  is  ^ranted  and  executed,  within  twelve  hours 
after  the  4lefendant  is  brought  before  the  justice  ;  or, 
where  no  summons  is  issued,  at  the  time  when  the 
parties  voluntarily  appear  to  join  issue,  the  pleadings 
of  the  parties  must  be  made,  and  issue  must  be  joined. 
Where  both  parties  appear  upon  the  return  of  the 
summons,  an  issue  must  be  joined  before  an  adjourn- 
ment is  had,  except  when  the  defendant  refuses  or 
neglects  to  plead. 

2  R.  S.  233,  8  47.  amended :  L.  1845,  ch.  25  (2  ICdm.  249).  Stoddard  v. 
Holmes,  1  Cow.  245;  Gosling  r.  Broach,  1  Hill.  49:  3Iiln  v.  Russell,  3  £. 
D.  Smith,  303;  IngerHoll  v.  Oillles,  Id.  119 :  Aldrich  v.  Kctcham,  id.  077; 
Malone  v.  Clark,  2  11111,657;  Wood  t>.  Randall,  5  id.2r>4;  Wheeler  o. 
Lampman.  14  Johns.  4m ;  Sammis  r.  Brice,  4  Den.  576;  Pickert  r.  I>cxter, 
12  Wend.  150;  Mead  v.  Danagh,  1  Hilt.  395;  Ileilner  v.  Barros.  3  C.  R. 
17;  Hogan  v.  Baker,  2  E.  D.  8.  22:  Bray  r.  Andreas,  1  Id.  387  ;  Cxisliing  t>. 
Phillips,  id.  416 ;  Agreda  r.  Panlberg.S  id.  178;  Stevens  r.  Btiiton,! 
lians.  156;  39  How.  13;  Wheeler  r.  N.  T.  A  H.  B.  B.O0.,  24  Barb.  414. 
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§  2936.  Pleadings.  —  The  pleadings  in  a  justice's 
court  are : 

1.  The  plaintiff's  complaint. 

2.  The  defendant's  answer. 

3.  The  defendant's  demurrer  to  the  complaint,  or  to 
one  Of  more  distinct  causes  of  action,  separatel/  stated 
therein. 

4.  The  plaintiflTs  demurrer  to  one  or  more  coancer- 
claims  stated  in  the  answer. 

Code  of  Proc,  }f>4,  suW.  1.  Schoonmakcr  v.  Spens^^r,  .^t  X.  Y.  '>^^; 
Ross?',  llainillon,  3  Barb.  609;  WlUard  r.  Bridge,  3  id.asi;  Be^*erti*? 
t-.  Bronson,  id.  MI :  Smith  r.  Mitten,  13  How.  323;  Unbbell  r.  CUrit.  1 
Hilt.  67 ;  Evans  v.  Williams,  60  Barb.  346. 

§  2936.  Oomplaini. — The  complaint  mast  state,  in  a 
plain  and  direct  manner,  the  facts  constituting  the 
cause  of  action. 

Id.,  subd.  3.  Houghton  r.  Strong,  1  Cai.  4S6;  Bradner  r.  Howant.  Ti 
N.  Y.  417;  UHuu,  4..'<);  People  ex  rel.  Judges.  21  Wend.  3) ;  KlhT-I  r. 
Smith.  3  Cai.  187  ;  Willartl  v.  Bridge,  4  Barb.  361 ;  Bowdich  r.  Sal[>t.ur>. 
9  Johns.  ;?<»:  Stolpr.  Van  Cortland,  3  Wend.  -192;  SufTor^l  v.  WillianiN 

4  Den.  182;  Hubbell  v.  Clark,  1  Hill.  6T;  8t.  Lawrence  Mat.  Ina.  1  o.  r. 
Paige,  1  Id.  430 ;  Cuahlngham  v.  Philips,  1  K.  D.  8.  416;  Smith  r.  Kerr,  i 
N.  Y.  144  ;  Mosher  v.  Lawrence,  4  Denlo.  419;  Copley  r.  Rose,  2  N.  Y. 
115;  Howe  Sewing  M.  Co.  v.  Haapt,  7  Daly,  IW;  Onderdonk  v.  Bauieit. 
3  Hill.  .123 ;  Hrtrvey  i-.  Large,  51  Barb.  222;  Doughty  r.  (^^Toxier,  9  Atk . 
441;  Moose  r.  Noble.  36  How.  385;  53  Barb.  425;  Bansom  r.  Welmvrc,  "' 
Id.  104  :  Irwine  r.  Wortendyke,  2  E.  D.  S.  374 ;  Fowler  i».  We^tercvlt.  4v 
Barb.  374 ;  17  Abb.  59 ;  Delaney  v.  Nagle,  16  Barb.  V6;  Rockwell  v.  Pertiw. 

5  Id.  573 ;  Petrle  v.  Woodworth,  3  CaL  219. 

§  2937.  What  causes  of  action  may  be  joined.— 

The  plaintiff  may  unite,  in  the  same  complaint,  two  oi 
more  causes  of  action,  were  they  all  arise  out  of, 

1.  The  same  transaction,  or  transactions  conniHiied 
with  the  same  subject  of  action  ;  or 

3.  Contract,  express  or  implied  ;  or 

3.  Personal  injuries,  and  injuries  to  property,  or 
either. 

But  it  must  appear,  upon  the  face  of  the  oomplaint, 
that  all  the  causes  of  action  so  united  belong  to  one  of 
the  foregoing  subdivisions  of  this  section  ;  that  they 
are  consistent  with  each  other ;  that  they  require  the 
same  j  udgment ;  and,  except  as  othervrise  prescribed  by 
law,  that  they  affect  all  the  parties.  Where  a  cause  of 
action,  for  which  a  defendant  might  be  arrested,  is 
united  with  a  cause  of  action,  for  which  he  cannot  bo 
arrested, an  execution  against  the  person  of  the  defend- 
ant cannot  be  issued  upon  the  judgment. 
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New.  Willanl  v.  Bridge,  4  Barb.  361 ;  Mayor  v.  Hitfon,  1  Abb.  344 :  4  B. 
D.  S.  142:  BunJick  r.  McAmWy.  9How.  117 ;  Brown  r.  Katline,  7  Alb.  L. 
J.  2(H  ;  Hall  r .  McKechnie,  22  Barb.  244  ;  Frazier  v.  Gibson,  15  Hun,  37 ; 
Wentworth  v.  Buhler.  3  S  D.  S.  90& 

§  2938.  Answer.^ — The  answer  ma^  contain  a  general 
denial  of  each  allegation  of  the  eomplaint,  or  a  specific 
denial  of  one  or  more  of  the  material  allegations 
thereof.  It  may  also  set  forth,  in  a  plain  and  direct 
manner,  new  matter,  constituting  one  or  more  defenses  or 
counterclaims. 

Code  of  Proc,  subd.  4, }  64.  Clapp  v.  Graves,  25  N.  Y.  418;  2  Hlli.  24S« 
317 ;  9  Abb.  20;  Andreaa  r.  Thorp,  J  E.  D.  S.  615;  Montelth  r.  Cauh,  id. 
412 :  10  N.Y.Leg.  Obs.  348 ;  Haiper  r.  Leal,  10  How.  276 ;  Hillard  v.  Austin. 
17  Barb.  141 ;  Hall  r . McKechQie, 22 id.  244:  Osborne  v. QUberi, 52 id.  156 ; 
Bosh  r.  Hamilton,  3  Id.  609 ;  Conkliu  r.  Field,  37  How.  455;  Hodges  v. 
Hunt,  22  Barb.  150:  WHcox  r.  Palmetor,  2  Hun.  617;  Penileld  r .  Jacobs, 
21  Barb.  335;  Cohen  r.  Dnpout,  1  Sandf.  260 ;  Ingals  v.  Sprague,  IM  Wend. 
672;  Overseers  of  Stephentown  v.  Whitman.  15  Johns.  208 ;  Wright  v. 
Maseraa.  56  Barb.  521 ;  Evans  r.  Williams,  60  id.  346 ;  Tripp  t>.  BiTey,  15 
Id.  3'» ;  Rice  V.  Hallenbeck.  19  Id.  664 ;  Willard  r.  Bridge,  4  id.  361 ;  Shan- 
non r.  Conictock.  21  Wend.  457  ;  Avery  v.  Slack,  17  id.  85 ;  DenniMn  v. 
Camahan,  1  id.  144 ;  West  r.  SUnley,  1  Hill,  69 ;  Culver  v.  Barney,  14  Wend. 
161 ;  McDowell  «.  tan  Dusen.  12  Johns.  356 ;  Abbe  v.  Clark,  31  Barb.  23S. 

§  2939.  Demurrer. — In  a  case  specified  in  sahdivision 
third  or  fourth  of  section  2935  of  this  act,  a  partj  may 
demur  to  the  pleading  of  the  adverse  party,  or,  if  it  is 
a  complaint,  to  one  or  more  distinct  and  separate  causes 
of  action,  where  it  is  not  sufficiently  explicit  to  be 
understood  ;  or  where  it  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  or  counterclaim,  as  the 
case  may  be.  If  the  court  deems  the  demurrer  well 
founded,  it  must  permit  the  pleading  to  be  amended  ; 
and  if  the  party  fails  so  to  amend,  the  defective  plead- 
ing, or  part  of  a  pleading  demurred  to,  must  be  disre- 
garded. If  the  court  deems  the  demurrer  not  well 
founded,  it  must  permit  the  party  making  it  to  plead 
over,  at  his  election. 

Id.,  Bubdivisionse  and  7.  Willard  v.  Bridge,  4  Barb.  361 ;  Mayor  v. 
Maaon.  1  Abb.  344 ;  4  E.  D.  Bmllh,  344 ;  Stem  v.  Drinker.  2  Id.  401 ;  Hall 
V.  McKechnie,  22  Barb.  244;  Rice  v.  Hallenbeck,  19  id.  664;  Tripp  v. 
Riley.  15  id.  333;  Lampman  r.  Rice,  63  Id.  465-  Van  Hoesen  r.  Tan  AI- 
styne.  3  Wend.  75;  Hillard  «.  Austin,  17  Barb.  141;  Tnrck  v.  Richmond, 
13  Id.  533;  Glass  v.  Keulson,  3  Abb.  100 ;  Irvine  v.  ?orbes,  11  Barb.  587: 
Harper  v.  Leal,  10  How.  216 ;  Haj'es  v.  Kedzle,  11  Hun,  577 ;  Board  of 
Szcise  V.  Dotaerty,16  How.  46. 

g  2940.  General  rules  of  pleading. —  A  pleadings 
except  as  otherwise  prescribed  in  section  2951  of  this 
act,  mar  be  oral  or  written.  If  it  is  oral,  the  substance 
thereof  must  be  entered  by  the  justice  in  his  docket- 
book  ;  if  it  is  written,  it  must  be   filed  by  him,  and  a 
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reference  to  it  made  in  his  docket-book*     A  pleading  is 
not  required  to  be  in  any  particular  form ;  bat  it  must 
be  80  expressed,  as  to  enable  a   person  of  common  un- 
derstanding to  know  what  is  intended* 
.  Id. ,  subd.  2  and  S,  amended.    Williama  v.  Price.  2  Sundl.  229. 

§  2941.  Account,  or  instrument  for  payment  of 
money.  —  For  the  purpose  of  setting  forth  a  cause  of 
action,  defence,  or  counterclaim,  founded  upon  an  ac- 
count, or  upon  an  instrument  for  the  payment  of  moner 
only,  it  is  sufficient  for  the  party  to  deliver  the  instru- 
ment, or  a  copy  of  the  account  to  the  court,  and  to 
state  tliat  there  is  due  to  him  thereupon,  from  the  ad- 
verse  party,  a  specified  sum,  which  he  claims  to  recover 
or  to  set  off. 

Id.,  Hubd.  9. 

g  2942.  Oourt  may  require  items  to  be  exhibited.^ 

The  court  may,  upon  the  request  of  either  party,  made 
when  issue  is  joined,  require  the  adverse  party  to  ex- 
hibit liis  account  or  demand,  or  to  state  the  nature 
thereof,  as  far  as  it  is  in  his  power  so  to  do,  at  that  or 
another  specified  time  ;  and  in  cane  of  his  default,  it 
may  preclude  him  from  giving  evidence  of  such  parts 
thereof,  as  have  not  been  so  exhibited  or  stated. 
Id.,  subd.  11.    Harrington  v.  Ensign,  II  Wend.  5M. 

§  2943.  Immaterial  Tariance  to  be  disregarded.  — 

A  variance,  between  an  allegation  in  a  pleading  and  the 
proof,  .oiust  be  disregarded  as  immaterial,  unless  the 
Courtis  satisfied  that  the  adverse  party  has  been  misled 
thereby,  to  liis  prejudice. 

Id.,  subd.  10.  Irvine  r.  Wortcndyke,  2  E.  D.  Smith.  374;  Harriar. 
Story.  M.    363;   Shall  r.  Latbrop,  3  Hill,  237  ;  Kaymond  v.  Trai&ra«  13 

Abb.  ^'2. 

%  2944.  Amendment  of  pleadings.  —  The  court  must, 
upon  application,  allow  a  pleading  to  be  amended,  at 
any  time  before  the  trial,  or  during  the  trial,  or  upon 
appeal,  if  substantial  justice  will  be  promoted  thereby. 
Where  a  party  amends  his  pleading  after  joinder  of 
issue,  or  pleads  over  upon  the  decision  of  a  demurrer, 
and  it  is  made  to  appear  to  the  satisfaction  of  the  court, 
by  oath,  that  an  adjournment  is  necessary  to  the  adverse 
party,  in  consequence  of  the  amendment  or  pleading 
over,  an  adjournment  must  be  granted.    The  court  may 
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Also,  in  its  discretion,  require,  as  a  condition  of  al- 
lowing an  amendment,  the  payment  of  costs  to  the  ad- 
verse  party. 

Id.,  8ubd.  11.  DoiiRht7  V.  Croxler,  9  Abb.  411 ;  BIgelofw  v.  Dunn,  36 
How.  laO;  53  Barb.  570;  Fulton  v.  HeMon,  1  Id.  552  ;  Aggreda  r.  Faul- 
berg,  3  B.  D.  Smith,  178;  Loyd  r.Fox,  1  id.  101  ;  LaphamrTlllccSS  N.Y. 
472;  Turck  v.  Richmond,  13  Barb.  533;  HilHard  v.  Austin.  17  id.  141; 
Stern  r.  Drinker,  2  £.  D.  S.  401;  Gla^  r.  Keul»en,  3  Abb.  100-  Walsh  v. 
Cometi.  17  Hun,  27 ;  Smith  r.  Milten,  13  How.  325  ;  White  r.  Stevenwn. 
A  Denlo.  193;  Leonard  r.  Foster.  7  Hun,  464  ;  Wood  r.  ShuRis,  4  id.  3U9 ; 
6  T.  AC.  557;  (Jilniore  v.  Bamctt,20  Hun,  514;  Birdsall  r.  Fuller,  11  Id. 
204 ;  Lowe  r.  Rammell,  5  Paly,  17 ;  Gilmore  r.  Jacobs,  48  Barb.  336 ;  Web- 
ster r.  Hopkins,  11  How.  140;  Jaycox  v.  Pinney,  62  Barb.  344;  Bnll  r. 
Colton,  22  id.  94:  Waldheim  r.  Slchel.l  Hill.  45:  Wooley  r.  Wilber.4 
Demo,  .WO;  Babcock  r.  Llpe,  1  id.  1.39  ;  Colvln  r.  Corwin,  15  Wend.  .'i57; 
Tattersall  v.  Hass,  1  Hilt.  56;  Russell  v.  Ruckman,  3  £.  D.  Smith,  419; 
Price  V.  Peters.  15  Abb.  197 ;  Hall  r.  Olney,  65  Barb.  27  ;  Ryan  r.  Lewis. 
6  T.  &  C.  662:  3  Hun,  429;  Leonard  r.  Foster,  7  id.  464;  Andrews  «. 
Thorp.  1  R.  I>.  Smith,  615;  Monteith  v.  Cash,  id.  412;  M cGinnis  9. 
Mayor  of  New  York,  6  Daly,  416. 

^  2945.  OounterclaimB.  —  Sections  501  and  502  of 
this  act  apply  to  a  counterclaim  in  an  action  brought 
in  a  justice's  court;  except  that  such  a  counterclaim 
cannot  be  interposed,  unless  it  is  of  sucli  a  nature,  that 
a  justice's  court  has  jurisdiction  of  a  cause  of  action 
founded  thereon. 

Bubstitnted  for  2  R.  8.  234,  {  SO  (2  Edm.  250,  2r)l).  McGenty  r.  Herrick, 
5^'end.  240;  Chaffee  r.  Cox,l  Hilt. 78;  Culver  r.  Barney,  14  Wend.  161; 
Senreant  v.  Holmes,  3  Johns.  428 ;  Williams  v.  Bitner,  1  Lans.  200;  Smith 
r.  Sarke,  10  Johns.  110;  Oreenleaf  v.  Low,  4  Den.  16S;  King  r.  Fuller,  S 
Cal.  152. 

§  2946.  Id.  I  where  executor  or  trustee  is  a  party. 
—  Sections  506  and  506  of  this  act  apply  to  a  counter- 
claim in  an  action  against  a  person  sued  in  a  representa- 
tlTe  capacity ,  or  in  favor  of  an  executor  or  administra- 
tor,  except  that  the  defendant  cannot  take  judgment 
against  the  plaintiff,  upon  a  counterclaim,  for  a  sum  ex- 
ceeding two  hundred  dollars. 
Id.,  S3  55  and  56. 

§  2947.  Oonsequenoe  of  neglect  to  plead  counter- 
cUdm.  —  Where  the  defendant,  in  an  action  to  recover 
damages  upon  or  for  breach  of  a  contract,  neglects  to 
interpose  a  counterclaim,  consisting  of  a  cause  of  action 
in  his  favor  to  recover  damages  for  a  like  cause,  which 
might  have  been  allowed  to  him  upon  the  trial  of  the 
action,  he,  and  every  person  deriving  title  thereto 
through  or  from  him,  are  forever  thereafter  precluded 
^m  maintaining  an  action  to  recover  the  some,  or  any 
part  thereof. 
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§  2948.  11m  Ittit  seotioii  qiiidified.~Bat  the  pro. 
hibition  contained  in  the  last  section  does  not  extend  to 
either  of  the  following  cases : 

1.  Where  the  amount  of  the  coanterclaim  is  two  hun- 
dred dollars  more  than  the  judgment  which  the  plaintiff 
recovers. 

2.  Where  the  counterclaim  consists  of  a  judgment, 
rendered  before  the  commencement  of  the  action,  in 
which  it  might  have  been  interposed. 

3.  Where  the  counterclaim  consists  of  a  claim  for 
unliquidated  damages. 

4.  Where  the  counterclaim  consists  of  a  claim,  upon 
which  another  action  was  pending,  at  the  time  when  the 
action  was  commenced. 

5.  Where  judgment  is  taken  against  the  defendant, 
without  personal  service  of  the  summons  upon  him,  or 
an  appearance  bj  him. 

Id.,  2  5$,  amended;  L.  1S40,  ch.  317  (2 Sdm.  232). 

§  2949.  Judgment  upon  comiterclainL.  —  Where  a 
counterclaim  is  established,  which  equals  the  plaintiff's 
demand,  the  judgment  must  be  in  favor  of  the  defend- 
ant.  Where  it  is  less  than  the  plaintifTs  demand,  the 
plaintiff  must  have  judgment  for  the  residue  only. 
where  it  exceeds  the  plaintiff's  demand,  the  defendant 
must  have  judgment  for  the  excess,  or  so  much  thereof 
as  is  due  from  the  plaintiff,  unless  it  is  more  than  the 
sum  of  two  hundred  dollars.  If  it  is  more  tlian  two 
hundred  dollars,  or  if  no  part  of  it  is  due  from  the 
plaintiff,  the  justice  must,  at  the  election  of  the  defend* 
ant,  either ; 

1 .  SAt  off  so  much  of  the  counterclaim  as  is  sufficient 
to  satisfy  the  plaintiff's  demand,  and  render  judgment 
for  the  defendant  for  his  costs ;  in  which  case,  the  Jo- 
fendant  may  maintain  an  action  for  the  residue ;  or, 

2.  Bender  a  judgment  of  discontinuance  with  costs  ; 
in  which  case,  the  defendant  may  thereafter  maintain 
an  action  for  the  whole. 

Where  part  of  the  excess  is  nut  due  from  the  plaint- 
iff, the  judgment  does   not  prejudice  the  defendant's 
right  to  recover,  from  another  person,  so  much  thereof 
as  the  iudgment  does  not  cancel. 
Id.,  18  S3, 03,  and  put  of  866. 

§  2960.  Judgment  when  acooonts  «k<>*^.  $400,  — 
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A^^'heie,  upon  tlie  trial  of  an  action,  tlie  sum  total  of  tlie 
accounts  of  both  parties,  proved  to  the  satisfaction  of 
tfa.e  justice,  exceeds  four  hundred  dollars,  judgment  of 
discontinuance  must  be  rendered  against  the  plaintiff, 
-wiih.  costs. 

Id. ,  t  M.    LamouTe  «.  Caryl,  4  Ben.  370 ;  Parker  v.  Eaton,  25  Barb.  122; 
Olackin  v.  Teller,  S2  id.  147. 

g  2961.  Answer  of  title.  —  The  defendant  may,  either 

iTrith.  or  without  other  matter  of  defence,  set    forth  in 

Us  answer  facts,  showing  that  the  title  to  real  property 

frill  come  in  question.      Such  an  answer  must  be  in 

^writing  ;  and  it  must  be  signed  by  the  defends nt,  or  his 

attorney  or  agent,  and  delivered  to  the  justice.     The 

jastice  must,   thereupon,  countersign  the  answer,  and 

deliver  it  to  the  plaintiff. 

Code  Proc. ,  {  &&.  Sage  r.  Barnes,  9  Johns.  365 ;  Hinds  v.  Pafre,  ft  Abb. 
N.  8.  5S ;  Weeka  v.  Strobic,  36  How.  123;  Shull  v.  Green,  49  Barb.  311 ; 
34  How.  418;  Uoughtaling  v.  Houghiallng,  5  Barb.  379;  Tuthlll  v.  Clark, 
U  Wend.  642;  Brolberluii  v.  Wright*  U  id.  237;  Adams  v.  Rivers,  11  Barb. 
aOO;  Brown  v,  SchoHeld,  8U1.  2M;  BeDows  v.  Sackett,  15  id.  96;  Fre<l.  A 
8.  PI.  B'd  Co.  V.  Wait,  27  id.  214;Boyerr.  Schofleld,  2  Keyes.  628;  Fleet 
u.  Yoangs, 7  Wend.  291 ;  Helotz  ».  Dllllngerj28 How. 39 ;  Hinds r.  Paige, 
6  Abb.  N.  S.  08;  Hawkins  v.  Peterson,  9  Week.  Dig.  408;  Altbouse  v. 
Bice.  4  K.  D.  Smith,  M7;  Ryan  v.  Harrington,  9  Hun,  520;  Ratbbone  r. 
McConnell,  21  N.  Y.  466;  8.  c,  20  Barb.  311 ;  O'Reilly  o.  Davies,  4  Sandf. 
722:  DoolUtle*.  £ddy,7Barb.  74;  Launltz  v.Bamum,  4  Sandf.  637;  Ehle 
V.  Quackenbow,^6  Hill,  &37 :  Pierrett  v.  Moller,  3  £.  D.  Smith,  574;  Alle- 
man  v.  Da}-,49Barb.  641;  0*DonneII  r.  Brown,  SLans.  474 :  Smith  v.  Itfit- 
teo,  13  How.325 ;  Wetter  0.Blodget,4  N.T.  Leg.Obs.  263;  Whiting  v.  Dud- 
ley, 19  Wend.  373;  Randall  v.  Crandall,  6  Hill,  342 ;  Kelly  v.  N.  Y.  A  Man- 
liattAnR.  R.  Co.,  19  Hun,  363;  Heath  r.  Barmour.  M  Barb.  444 ;  8.  c. ,  50 
K.  Y.  9U2;  Littlev.  Devin,  34  Id.  452;  Main  v.  Cooper  26  Barb.  468:  8.  C, 
»  N.Y.  180 ;  Haley  v.  Wheeler,  8  Hun,  669  ;  Storms  v.  Snyder,  10  john». 
108;  Smith  r.  Rlgps.  2  Duer, 622 ;  Hardrop  v.  GnnachoT,2  R.  D.  S.  fi23; 
Olapman  v.  Swan,  65  Barb.  210 ;  Main  v.  Cooper, 25  N.  Y.  180 ;  Snyder  v. 
Beyer,  3  £.  D.  Smith,  235. 

§  2962.  Undertaldng  therenpon.  —  In  the  case  speci- 
fied in  the  last  section,  the  defendant  must  also  deliver 
to  the  justice,  with  the  answer,  a  written  undertaking, 
executed  by  one  or  more  sureties,  approved  by  the  jus- 
tice ;  to  the  effect  that,  if  the  plaintiff,  within  twenty 
days  thereafter,  deposits  with  the  justice  a  summons 
and  complaint  in  a  new  action,  for  the  same  cause,  to  be 
brought  in  the  proper  court,  as  prescribed  in  the  next 
section,  the  defendant  will,  within  twenty  days  after 
the  deposit,  give  a  written  admission  of  the  service 
thereof.  Where  the  defendant  was  arrested  in  the 
action  before  the  justice,  the  undertaking  must  further 
provide,  that  he  will, at  all  times,  render  himself  amen- 
able to  any  mandate,  which  may  be  issued  to  enforce  a 
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final  judgment  In  the  action  so  to  be  bronglit.  If  the 
defendant  fails  to  comply  with  the  underlaklng^,  ike 
Buretles  are  liable  thereupon,  to  an  amount  not  exoeedr 
ing  two  hundred  dollars. 

Oode  of  Proc. .  part  of  2  56,  amended.  Lalliette  v.  Van  Keami.7  Ho«. 
400:  WiieglDs  V.  TallmadKe,  id.  404:  Ikavlsv.  Joiw««4M.  940;  Baadd 
V.  Crandall,  6  Hill,  342:  Adams  v.  Rivers,  11  Barb.  390';  Koon  r.  Htfi- 
san.  6  Hill,  44;  Thompsons.  Blanchard,  3N.Y.  335:  Seacordv.  MotpB. 
4  Abb.  N.  S.  249;  3»  How.  487:  3Ke7e8,G36;  Ullow.  »4;  Rotterttf. 
I>onnell,3I  N.  Y.  446;  1  Abb.  N.  S.  4. 

§  2953.  In  what  court  new  action  to  be  faroogkt- 
The  court  in  which  a  new  action  is  to  be  brought,  M 
prescribed  in  the  last  section,  is  the  supreme  court,  <v 
the  county  court  of  the  justice's  county,  at  the  plaiotiffB 
election  ;  except  that,  where  the  justice  is  a  justice  o( 
the  peace  of  the  city  of  Buffalo,  it  is  the  superior  cooit 
of  Buffalo. 
Id. ,  8  S6.    Kundolf  v.  Thalheimer«  12  N.  T.  993. 

§  2964.  When  action  b«foz«  Justice  to  be  disoon- 
tinned.  —  Upon  the  delivery  of  the  undertaking  to  the 
justice,  the  action  before  him  is  discontinued,  and  eeeb 
party  must  pay  his  own  costs.  The  costs  so  paid  by 
either  party  must  be  allowed  to  him,  if  he  reooren 
costs  in  the  new  action,  to  be  brought  as  prescribed  ia 
the  last  two  sections.  If  the  plaintiff*  fails  to  depoitt 
with  the  justice  a  summons  and  complaint  in  the  sew 
action,  before  the  expiration  of  twenty  days  after  the 
delivery  of  the  undertaking,  the  defendant  may  main- 
tain an  action  against  the  plaintiff  to  lecoyer  his  eosti 
before  the  j  ustice. 

Id. ,  \  57.    Little  V.  Benii,  24  N.  Y.  452 ;  1  Keyes,  235 ;  84  How.  68. 

§  2966.  Efiact  of  faUnre  to  give  midertakioff.  -  U 
the  undertaking  is  not  delivered  to  the  justice,  he  hv 
jurisdiction  of  the  action,  and  must  proceed  therein; 
and  the  defendant  is  precluded,  in  his  defence,  from 
drawing  the  title  in  question. 

Code  of  Proc,  (58. 

§  2966.  When  title  comes  in  question  on  plaintiffi 
own  showing. — If,  however,  it  appears,  upon  the  triti. 
from  the  plaintiff's  own  showing,  that  the  title  to  w*' 
property  is  in  question,  and  the  title  is  disputed  by  the 
defendant,  the  justice  must  dismiss  the  complaint, inth 
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costs,  and  render  Judgment  against  the  plaintiff  accord- 
ingly. 

Id^  {fiO.  Bowver  v.  Schofleld.l  Abb.  Ct.  App.  I>ec.  177;  Nixon  v. 
JenkiQB,  1  Hilt.  818;  Bellows  v.  Sackett.  15  Barb.  96 ;  Adams  v.  Beach, 
6  Hill,  zn ;  Koon  v.  MaxusaD,  Id.  44 ;  Browiia  «.  gcofleld,  8  Barb.  2» ; 
Babcock  v.  Lamb,  1  Cow.  238;  Saunders  v.  Wilson,  15  Wend.  338 ;  Dewey 
V.  Bordwell,  9  Id.  65;  AUeman  v.  Dey,  49  Barb.  641 :  Striker  v.  Mott,  6 
lil'end.  465;  Gage  v.  Hill,  43  Barb.  44;  HasUngs  v.  Qleuo,  1  E.  B.  S.  402; 
Sagle  V.  Swayze,  2  Daly,  140;  Ualu  v.  Cooper,  25  N.  Y.  180;  Nichols  v. 
Bain,  42  Barb.  353;  27  Uow.  286;  Taylor  v.  Scoville,  M  Barb.  34 ;  Balla  «. 
JUwley,  37  How.  120;  Helntz  v.  Bellinger,  28  Id.  39;  42  Barb.  363;  Clow 
«.  Van  Loan,  4  Han,  184 ;  Byan  v.  Uarngan,  9  id,  500. 

(^  2967.  Pleadings  in  new  action.  Undertaking  be- 
£ore  Justice,  when  applicable. — In  the  new  action,  to  be 
brought  after  an  action  before  a  j  ustice  is  discontinued, 
by  the  delivery  of  an  answer  and  an  undertaking,  as 
prescribed  in  the  last  six  sections  of  this  act,  the  plaint- 
iff must  complain  for  the  same  cause  of  action  only, 
upon  which  ne  relied  before  the  justice ;  and  the  de- 
fendant's answer  must  set  up  the  same  defence  only, 
which  he  made  before  the  justice.  If  the  action  is  to 
recover  a  chattel,  which  was  replevied  in  the  justice's 
court,  each  undertaking,  given  in  the  justice's  court, 
continues  to  be  valid  in,  and  is  applicable  to,  the  new 
action. 

Code  of  Proc.,  fi  60.  Brotberton  v.  Wright,  15  Wend.  237 ;  Tuthill  o. 
Clark,  II  id.  642;  Wendell  v.  Mitchell,  5  How.  424  ;  Cusson  v.  Whalon, 
Id.  aoi;  HcNamara  v.  Bltely,  4  id.  44 ;  2  C.  R.  42 ;  People  ex  rel.  «.  Al- 
bany, 19  Wend.  123;  Wiggins  v.  Tallmadge,  7  Uow.  404 ;  Brown  v.  Brown, 
«  N.  y.  106;  6  How.  320 ;  Pugsley  r.  Kesselburgh,  7  id.  402;  10  N.  Y. 
420;  Donnan V.  lAng,3  How.  59;  Flora  v.  CarbeaQ,38  N.  Y.  Ill;  Clyde 
Plank  R'd  Co.  v.  Baker,  12  How.  371 :  22  Barb.  323;  Morss  «.  Salisbury, 
48  N.  Y.  637;  Heath  v.  Barmour,  a>  How.  1 ;  63  Barb.  444;  SO  N.  Y.  302; 
Ilall  V,  Hodskios,  30  How.  15. 

§  2968.  Answer  of  title  as  to  one  of  several  causes 
of  action.  —  Where,  in  an  action  before  a  justice,  the 
plaintiff  has  two  or  more  causes  of  action,  and  the  de- 
fence, that  the  title  to  real  property  will  come  in  ques- 
tion, is  Interposed  as  to  one  or  more,  but  not  as  to  all 
of  them;  the  defendant  may  deliver  an  answer  and 
undertaking  as  prescribed  in  sections  2951  and  2952  of 
this  act,  with  respect  to  the  cause  or  causes  of  action 
only,  in  which  title  will  so  come  in  question.  Where* 
npon  the  justice  must  discontinue  the  action  as  to  those 
causes  of  action  OQly;  the  plaintiff  may  commence  a 
new  action  therefor  in  the  proper  court ;  and  the  origi- 
nal action  must  proceed  as  to  the  other  causes. 
Code  of  Proc.,  pari  of  {  62. 
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TITLE  IV. 

Proceedings  between  the  joinder  of  issue  and  the  trioL 

Abtiolx  1-  Adjoumments. 

2<  Gompelling  the  attendance  of  a  wltnns* 
3.  OommlaBlon  to  take  testimony. 

ARTICLE  FIRST. 

ADJOUBNMSNTS. 

Bio.  29S9.  A<Uoiiniment  by  justice. 

29G0.  AtQoumment  on  application  of  plaintiff. 

2961.  A<Uouniment  on  application  of  defendant. 

2962.  Id. ;  undertaking  thereupon. 

2963.  Undertaking  to  procure  diAchanra  of  defendant  from  dutody. 

2964.  When  defendant  to  be  discharged. 
2966.  Subsequent  a4)oumments. 

2966.  Justice  may  impose  conditions  upon  adioumment. 

2867.  A(il}oumment  when  warrant  to  attach  absent   wltnMS  b 

issued. 
3968.  A^oumment  not  to  exceed  ninety  days. 

g  2969,  AcUoumment  by  Juatlod. — ^At  the  time  of  the 
return  of  a  Bummons,  or  of  the  joinder  of  issue  without 
process,  but  at  no  other  time,  the  justice  may,  in  his 
discretion  and  upon  his  own  motion,  adjourn  the  trial  of 
the  action  not  more  than  eight  days,  unless  the  defend- 
ant lias  been  arrested;  in  which  case,  no  such  adjourn- 
ment shall  be  made. 

2  R.  S.  238,  H  67,68(2  Edm.  254).    Houghhey  v.  Wilson,  1   Hi!t.  i 


Fash,  I  Cow.  254 :  Thompson  v.  Sayre,  1  Den.  17&;  Nellls  v.  HcCcra.  36 
Barb.  115;  Proudttt  v.  Uenman,  8  Johns.  390;  Hogan  «.  Baker.  2  K  D. 
8.  22;    Kimball  i?.  Black,  10  Wend.  497;    Palmer  v.  Qreen.  1  Johns.  Cat, 


101 ;  Colden  v.  Dopkln,  3  Cai.  171 ;    Oamage  v.  Law,  2  Johns.  198;    I>&n- 
ham  V.  Ileyden,  7  id.  381 ;    McCarty  v.  McPherson,  11  Id.  406;   Payne  n 


Wheeler,  Ift  Id.  491 ;  Redfield  v.  Florence. 2  B.  D.  Smith,  339;  Wight  r. 
McClave,  3  id.  316;  Alberhall  v.  Roach,  id.  345;  McCollnm  r.  McClaTe, 
lUUt.  14U:  3  Abb.  1U6;  ilard  v.  Shipman,  6  Barb.  621;  Sermoar  «. 
Bradfleld,  35  Id.  49 ;  Wllloughby  r.  Otrleton,*  Johna.  136 ;  Tilt  v.  Cul- 
ver, 3  Hill.  180;  Fanning  r.  Trowbridge.  6  id.  428;  Weein  r. 
Lyon,  18  Barb.  A30;  Peck  v.  Andrews.  33  id.  446 ;  Flero  v.  RmaMa.  9 
id.  275;  Kllmore  v,  8udam,  7  Johna.  529;  Peck  v.  McAIplne,  3  Cai.  166; 
Mason  v.  Campbell,  1  Hilt.  291. 

g  2960,  Ai^oQmment  on  application  of  plaintift  — 

At  the  time  of  the  return  of  a  summons,  or  of  the  join- 
der of  issue  without  process,  the  justice  must,  upon  the 
application  of  the  plaintiff,  adjourn  the  trial  of  the 
action,  not  more  than  eight  days,  to  a  time  fixed  by  the 
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j  astioe.  Bat  such  an  adjournment  shall  not  be  granted 
unless  the  plaintiff  or  his  attorney,  if  required  by  the 
defendant,  makes  oath  that  the  plaintiff  cannot,  for 
-want  of  some  material  testimony  or  witness,  specified 
by  him,  safely  proceed  to  trial. 

2  B.  S.  238,  part  of  K  09  and  70  (2  Bdm.  254,  296).  Pope  v.  Hart,  30 
Barb.  360. 

§  2961.  AcUonmment  on  application  of  defendant — 

At  the  time  of  the  joinder  of  issue,  the  justice  must, 
upon  the  application  of  the  defendant,  adjourn  the  trial 
of  the  action,  upon  his  complying  with  the  following 
requirements  : 

1.  The  defendant  or  his  attorney  must,  if  required 
by  the  plaintiff,  or  by  the  justice,  make  oath  that  he 
verily  belieyes  that  the  defendant  has  a  good  defence 
to  the  action,  and  that  he  cannot  safely  proceed  to  trial, 
for  want  of  some  material  testimony  or  witness,  speci- 
fied  by  him. 

2.  if  required  by  the  plaintiff,  and  the  defendant  has 
not  been  arrested  in  the  action,  an  undertaking  must  be 
given  to  the  plaintiff  in  l>ehalf  of  the  defendant,  as 
preecribed  in  the  next  section.  But  such  an  undertak- 
ing need  not  be  given,  where  the  action  is  to  recover  a 
chattel. 

Such  an  adjournment  must  be  for  such  a  reasonable 
time,  fixed  by  the  justice,  as  will  enable  the  defendant 
to  procure  the  testimony  or  witness. 

Id.,  HT4  and  70.  Muber  r.  Held,  3  Abb.  110:  Burgett  v.  Edwards.  3 
Laos.  193;  Uambttrchv.  Hubbell,  19  Alb.  L.  J.  399;  Peck  v.  Andrews, 
.TJ  Barb.  445;  Onderdonk  v.  Banlett,  3  Hill,  323;  Nellis  v.  McCarn,35 
Barb.  11&. 

§2962.  Id.  I  undertaking  thereupon. —  The  under- 
taking prescribed  in  the  last  section  must  be  executed 
b^  one  or  more  sureties,  approved  by  the  justice;  and 
must  be  to  the  effect  that,  if  the  plaintiff  recovers  judg. 
luent  in  the  action  ;  and  if,  before  the  expiration  of  ten 
days  after  the  plaintiff  becomes  entitled  to  an  execution 
upon  the  judgment,  the  defendant  removes,  secretes, 
assigns,  or  in  any  way  disposes  of  any  part  of  his  prop- 
erty, liable  to  levy  and  sale  by  virtue  of  an  execution, 
except  for  the  necessary  support  of  himself  and  his 
family,  and  if  an  execution  upon  the  judgment  is  re- 
turned wholly  or  partly  unsatisfied  ;  the  sureties  will. 
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upon  demand,  pay  to  the  plaintiff  the  sum  dae  npoa 

the  judgment. 

L.  1831,  ch.  300,  {40  (4  Bdm.  474).  Stewmii  v.  McOniu,!  0»v.99; 
Me,  also,  Fondey  «.  Cuyler,  1  Wacd.  464. 

§  2963.  Undertaking  to  prooore  diachargo  of  de- 
fendant from  custody* — Where  the  defendant  has  been 
arrested,  the  trial  must  he  adjourned  upon  his  applka- 
tion,  upon  the  same  terms,  and  in  the  same  manner,  as 
where  he  has  not  been  arrested ;  except  that  the  under- 
taking prescribed  in  the  last  section  need  not  be  giroi. 
A  defendant,  i^ho  procures  such  an  adjournment,  maft 
continue,  daring  tlie  time  of  adjournment,  in  thecof- 
tody  of  the  constable  :  unless  he  gives  an  undertakio; 
to  the  plaintiff,  with  one  or  more  saretiea,  approved  by 
the  justice,  to  the  effect  that,  if  the  plaintiff  reooven 
judgment  in  the  action ;  and  if  an  execution  is  issued 
thereupon  against  the  person  of  the  defendant,  within 
ten  days  after  the  plaintiff  is  entitled  to  the  same;  an4 
if  a  return  is  made  thereto,  on  or  after  the  retnm  dtj 
thereof,  that  the  defendant  cannot  be  found ;  the  8uie> 
ties  will  paj  to  the  plaintiff  the  amoont  due  upon  the 
judgment.  If  such  an  undertaking  is  griren,  the  d^ 
fenaant  must  be  discharged  from  custody. 

2  R.  S.  239. 240,  part  of  U  71,  TI  and  76  (2  Edm.  255).     Pope  «.  Htft.3} 

Barb.  630. 

g  2964.  Whan  d«€eadant  to  be  dischargied.— ^If  the 
trial  of  an  action,  in  which  the  defendant  has  beea 
arrested,  is  adjourned  with  the  consent  of  both  parties, 
or  upon  the  application  of  the  plaintiff,  the  defendant 
mast  be  discharged  from  custody. 

Id.,  J 72. 

§  2965.  Subsequent  acUournments.  —  The  jostioe 
must,  upon  the  application  of  the  defendant,  grant  a 
second  or  subsequent  adjournment  of  the  trial  of  the 
action,  upon  the  defendant's  giving  security,  if  required, 
as  prescribed  in  the  foregoing  provisions  of  this  article, 
where  he  applies  for  a  first  adjournment ;  and  upon  hiB 
proving,  by  his  own  oath  or  otherwise,  to  the  sntisfsO" 
tion  of  the  justice,  that  he  cannot  safely  proceed  to 
trial  for  want  of  some  material  testimony  or  witness ; 
and  that  he  has  used  due  diligence  to  obtain  the  testi- 
mony or  witnesi?.  But  if  the  defendant  has  given  an 
undertaking  upon  a  former  adjournment,  a  new  under- 
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taking  need  not  be  given,  unless  it  is  required  by  the 
juBtice,  or  by  the  sureties  in  the  former  undertaking. 

Id.,  {7^.  Bdwards  v.  Drew,  2  E.  D.  S.  M;  Shear  v.  Willis,  ft  Lans. 
mil  Onderdonk  «.  Banlett,  3  Hill,  823;  Weed  v.  Lee,flO  Barb.  3&4 ;  Powers 
V.  Lockwood,  9  Johns.  133;  St.  John  v.  Benedict,  12  id.  418;  Farringtoa 
T,  Pavne,  15  Id.  432;  Sean  v.  Grundy,  1  id.  514;  Easton  v.  Coe,  2id. 
aS3;  gebring  V.  Wheedoo,8id.  458:  Beekman  v.  Wright,  11  id.  442:  An- 
nln  V.  Chase,  13  id.  462 ;  Cross  v.  Moulton,  15  id.  469 ;  Christian  v.  Paul, 
16  How.  17 ;  Day  v.  Davidson.  8  Week,  Dig.  96 ;  Brill  v.  Lortl,  14  Johns. 
341;  Rose  v.  Stuyvesant.  8  Id.  426:  Kanney  v.  Gwinne,3  £.  D.  8.79: 
Weeks  «.  Lyon,  18  Barb.  530;  Richardson  r.  Brown,  1  Cow.  255;  Deland 
9.  Richardson,  4  Den.  95;  Lynsky  r.  Pendergrast,  2  E.  D.  Smith.  43; 
Aberhall  v.  Roach.  11  How,  96;  Qreen  v.  Angell,  13  Johns.  469;  Day  v. 
WUber,  2  Cai.  134 ;  Wight  v  McCIave,  3  S.  D.  Smith,  316 ;  Story  v. 
Blaliop,  4  id.  423 ;  Redfleld  v.  Florence,  2  id.  839 ;  Fairbanks  v.  Corlies,  1 
Abb.  158;  Fink  v.  Hall,  8  Johns.  437;  Parmalee  «.  Thompson.  7  Hill,  77. 

g  2966.  Jiurtice  may  impose  conditions  upon  ad- 
journment— Upon  granting  the  defendant's  application 
for  an  adjournment,  where  the  trial  has  been  once  ad- 
journed, or  where  the  plaintiff  is  a  non-resident  of  the 
county,  the  jastice  mav,  in  his  discretion,  upon  the 
plaintiff's  application,  direct  that  any  witness  on  the 
part  of  the  plaintiff*,  who  is  in  attendance,  be  then  ex- 
amined under  oath  before  the  justice.  Thereupon  the 
testimony  of  the  witness  must  be  reduced  to  writing, 
certified  bj  the  jastice,  and  retained  by  him ;  to  be  res^ 
ui>on  the  trial,  with  the  same  effect,  and  subject  to  the 
same  objections,  as  if  it  was  then  given  orallj  bj  the 
witness. 

Id..  J  70. 

'  2967.  AcQoamment  when  warrant  to  attach  absent 
itness  is  issued. — Where,  upon  a  trial,  a  warrant  of 
attachment  is  issued  to  compel  the  attendance  of  a  wit- 
ness,  who  has  failed  to  appear  in  obedience  to  a  sub- 
poena, the  justice  may,  in  his  discretion,  adjourn  the 
trial,  for  such  a  time  as  he  deems  necessary  for  the 
return  of  the  warrant,  not  exoeding  fire  days. 
New.    See  Board  of  Bxdsetr.  Backrider,  35  N.  T.  164. 

g  2968.  A^ioumiaent  not  to  exceed  ninety  days.  — 
The  trial  of  an  action  shall  not  be  adjourned  to  a  time 
beyond  ninety  days  from  the  joinder  of  issue,  without 
the  consent  of  both  parties,  except  in  one  of  the  follow- 
ing cases: 

1.  Where  a  venire  has  been  duly  issued,  but  a  jury 
has  not  been  procured,  so  that  it  is  necessary  to  issue  a 
new  venire,  or  to  summon  one  or  more  talesmen,  the 
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trial  may  be  adjoarned»  not  more  than  two  days  bejood 
the  ninetj  days,  in  order  to  enable  the  jury  to  be  pro- 
cured. 

2.  Where  a  jury  has  not  been  able  to  agree  upon  a 
verdict,  and  is  discharged,  the  trial  may  be  adjourned  a 
sufficient  time  beyond  the  ninety  days^  to  enable  a  new 
jury  to  be  procured,  as  prescribed  in  title  fifth  of  this 
chapter. 

3.  Where  a  warrant  of  attachment  has  been  issued  to 
compel  the  attendance  of  a  witness,  as  prescribed  in  the 
last  section,  or  a  warrant  has  been  issued  to  commit  a 
recusant  witness,  as  prescribed  in  title  fifth  of  this 
chapter,  an  adjournment  made  thereupon,  as  prescribed 
by  law,  is  not  deemed  a  part  of  the  ninety  days. 

Mew  m  sulMtance.    See  id. ,  ft  78. 


ARTICLE  SECOND. 

COMFELLINa  THE  ATTEKBANCB  OF  ▲  WTTKBSS. 

8bo.  2969.  When  Justice  may  InnttsabpaDa. 

2970.  Bubposna ;  how  served. 

2971.  Warimnt  of  atUchmcnt  against  de&nltiiig  witness. 

2972.  Id. ;  how  executed  :  fees  thereapon. 

2973.  Id.;  when  wttness  is  in  adjoinlxig  countjr. 

2974.  Fine  for  ri'lhainR  to  attend,  or  to  testify. 
■    2975.  Id. ;  how  imposed. 

2976.  Minute  of  conviction. 

2977.  Execution  thereupon. 

2978.  Honey  collected ;  how  aDplied. 

2979.  Defaulting  witness  llahle  f&r  damages. 

§  2969.  When  Juntice  may  issue  subpoana.—  A  jus- 
tice of  the  peace  may  issue  a  subpoena,  to  oomptel  a 
witness  to  attend,  in  the  county  where  the  justice  re- 
sides,  or  in  an  adjoining  county,  but  not  otherwise,  for 
the  purpose  of  testifying  upon  the  trial  of  an  action* 
pending  before  himself,  or  before  another  justice.  The 
Bubpcena  may  require  the  witness,  except  as  otherwise 
expressly  prescribed  by  law,  to  bring  with  him  any 
book  or  paper,  relating  to  the  merits  of  the  action. 
But  a  justice  shall  not  issue  a  subpoena  to  compel  the 
attendance  of  a  witness  before  another  justice,  unless 
the  person  applying  therefor  proves,  by  his  own  oath, 
or  the  oath  of  another  person,  that  an  action  is  actually 
pending  before  the  other  justice, 
Id.,i}dO  and  81. 
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§2970.  Snbpouia)  bow  terBred. —  A  sabpceoa  mar 
be  served  by  a  oonstable,  or  bj  any  otber  person.  It 
most  be  served  by  reading  it,  or  stating  its  contents,  to 
the  witness,  and  bj  i>a7ing  and  tendering  to  bim  bis 
lawful  fee  for  one  day's  attendance  as  a  witness.  \Vbere 
it  is  served  by  a  constable,  bis  return  tbereto,  stating 
ibe  manner  of  service  and  tbe  sum  paid,  is  presumptive 
evidence  of  tbe  facts  tberein  stated. 

Id.,  (82. 

§  2971.  Warrant  of  attachment  against  defaulting 
"Witness. —  Wbere  it  is  made  to  appear,  to  tbe  satisfac- 
tion of  tbe  justice,  by  affidavit  or  otber  proof,  tliat  a 
person,  duly  subpoenaed  to  attend  before  bim  in  an  ac- 
tion, bas  refused  or  neglected  to  attend  as  a  witness  in 
obedience, to  tbe  subpoena  ;  and  no  just  cause  for  tbe 
neglect  or  refusal  is  sbown  to  exist ;  and  tbe  party,  in 
wbose  behalf  tbe  witness  was  subpoenaed,  or  bis  at- 
torney, makes  oatb  that  the  testimony  of  tbe  witness 
is  material ;  tbe  justice  must  issue  a  warrant  of  attach- 
ment, directed  generally  to  any  constable  of  the  county, 
for  the  purpose  of  compelling  tbe  attendance  of  the 
witness. 

Id.,  I  A3,  amended ;  L.  1834,  ch.  235.  Baker  r.  Willlanis,  12  Barb.  SfZI ; 
Butberford  «.  Holmes,  66  N.  Y.  8G8. 

g  2972.  Id. ;  how  executed ;  fees  thereupon. —  Such 
a  warrant  of  attachment  must  be  executed  in  the  same 
manner  as  an  order  of  arrest.  The  fees  of  the  justice 
and  constable  for  issuing  and  serving  it,  must  be  paid 
by  the  person  against  whom  it  is  issued,  unless  he 
shows  a  reasonable  excuse,  to  the  satisfaction  of  tbe 
justice,  for  bis  omission  to  attend;  in  which  case,  tbe 
party  procuring  the  warrant  must  pay  them,  and,  if  he 
recovers  costs,  the  amount  thereof  must  be  allowed 
to  bim  as  part  of  bis  costs. 

Id..  184. 

%  2973.  Id. ;  when  witness  is  in  adtjoining  county. — 
Wbere  the  delinquent  witness  is  within  an  adjoining 
county,  the  constable,  to  whom  the  warrant  of  attach- 
ment is  directed,  may  arrest  the  witness  in  that  county, 
and  bring  bim  before  the  justice.  The  constable,  while 
be  is  within  tbe  adjoining  county  for  that  purpose,  has  all 
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the  powers  of  a  constftble  of  that  county «  with  reepect 
to  the  warrant  so  iwaed  to  him. 
Nov. 

§  2974.  Fine  for  reloalng  to  attend,  or  to  tMtifyw 

A  person,  duljr  subpoenaed  as  a  witness,  who,  without 
s  reasonable  excuse,  proved  by  his  oath  or  the  o«th  of 
another  person,  fails  to  attend  ;  or,  attending*,  refuses 
to  testify;  must  be  fined,  by  the  justice  before  whom 
the  action  is  pending,  for  each  non-attendanoe  or  refosal, 
such  a  sum,  not  less  than  one  dollar  nor  more  than  ten 
dollars,  as  the  justice  thinks  it  reasonable  to  impose 
upon  him,  as  a  fine  therefor. 

B.  S..( Ml,  amended.  People  v.  Websfcer.H  Ho«r.  S43;  3  Farfc.  SCB: 
Bobbins  9.  6orham,a6  Barb.  586;  25  N.  Y.  568. 

§2976.  Id.}  how  imposed. —  Tbe  fine  may  be  sum- 
marily imposed  by  the  justice,  upon  the  application 
of  the  party  in  whose  behalf  the  witness  waa  Fub- 
pcenaed,  at  any  time  during  the  trial,  when  the  de- 
faulting witness  is  present,  and  has  an  opportunity  to 
be  heard.  If  it  is  not  Imposed  during  the  trial,  the  jus- 
tice, at  any  time  within  five  days  after  judgment  is 
rendered,  must,  upon  the  application  of  the  party,  issue 
a  warrant,  directed  generally  to  any  constable  of  the 
county,  commanding  him  to  arrest  the  defaulting  wiv 
ness,  and  to  bring  him  before  the  justice,  at  a  time  and 
place  therein  specified,  the  time  to  be  not  more  than 
twelve  days  after  Issuing  the  warrant,  to  show  cause 
why  a  fine  should  not  be  imposed  upon  him. 

Id.,  1 86.    Robbina  «.  Gorhain,  25  N.  T.  fi6ft. 

%  2976.  Miniite  of  conviction.— The  jastioa  impoa. 
ing  the  fine  must  enter  in  his  docket-book  aminnta  of 
the  conviction,  of  the  cause  thereof,  of  the  amount  of 
the  fine,  and  of  the  costs.  The  minute  is  deemed  a 
judgment  against  the  delinquent,  in  favor  of  theoflBcer 
to  whom  fines  are  directed  to  be  paid,  by  section  S875 
of  this  act. 

Id.,  {87,  amended. 

%  2977.  Bxeotttion  tharwip<m,'^U  the  whole  amount 
of  the  fine  and  costs  is  not  forthwith  paid  to  the  justice, 
he  must  issue  an  execution,  directed  generally  to  any 
constable  of  the  county,,  commanding  the  constable  to 
collect  the   sum  remaining  unpaid,  of  the  goods  and 
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chattels  of  the  delinqueDt,  within  the  countj,  and,  for 
want  thereof,  to  take  him,  and  convej  him  to  the  jail 
of  the  county,  there  to  remain  nntil  he  pays  that  snm, 
not  exceeding  thirty  days.  Upon  the  delinquent  being 
oommitted  to  jail,  the  keeper  thereof  must  keep  him  in 
clooe  custody  therein,  until  he  is  entitled  to  a  discharge, 
sui  npecified  in  the  execution. 

Id..  188. 

§  2978.    Money   collected !    how   iq>p]ied.  —  The 

money  collected  by  virtue  of  the  execution  must  be 
forthwith  paid  by  the  constable  to  the  justice.  The 
Justice  must,  within  ten  days  after  he  receiyes  a  fine, 
or  any  part  thereof,  from  the  constable  or  the  delinquent, 
pay  the  money  to  the  officer,  to  whom  the  fines  are  di- 
rected to  be  paid,  by  section  2876  of  this  act,  for  the 
nee  of  the  poor. 

Id.,  {89. 

g  2979.  Defaulting  witness  liable  for  damages.—  A 

person,  subpoenaed  aa  prescribed  in  this  article,  who 
neglects  or  refuses  to  ooe^  the  subpcena,  or  to  testify, 
Ib  also  liable  to  the  party,  in  whose  behalf  he  was  sub- 
posnaed,  for  all  damages  which  the  party  sustains  by 
reason  of  his  neglect  or  refusal. 
Id.,  1 90,  amended. 

ARTICLE  THIRD. 

ooifHiBsioir  TO  TAXB  TBsmcoirr. 


CommisatoD  to  examliM.witDeM  npon  Interrogatorlaa 

Id.*,  orally. 

When  and  how  granted. 


3961.  Id.*,  oral 

2982.  Whenai 

2983.  AdUouniincnt* 

2984.  Execution  and  retain  of  commiaslon. 
29e».  Receipt  thereof  by  Juattce. 

2986.  When  depoeitlon  evidence. 
2967.  Powers  of  comnilBBlonera. 


g  2980.  Oommlssion  to  examine  witness  upon  inttew 
xogatoriefl.  —  Where  the  defendant  has  neglected  to 
appear  upon  the  return  of  a  summons,  or  has  failed  to 
answer  the  complaint,  or  where  an  issue  of  fact  has 
been  joined  in  an  action  ;  and  it  appears,  by  affidavit, 
upon  the  application  of  either  party,  that  a  witness, 
not  within  the  county  where  the  action  is  pending,  or 
an  adjoining  county,  is  material  in  the  nroBecution  or 
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defence  of  the  action,  tbe  jaetioo  may  award  a  comnua- 
eion  to  one  or  more  competent  persona,  authorizing 
them,  or  either  of  them,  to  examine  the  witness  ander 
oath,  upon  interrogatories  to  be  settled  by  the  jostiee^ 
or  by  the  written  agreement  of  the  parties,  and  indorsed 
upon  or  annexed  to  the  commission  ;  to  take  and  certify 
the  deposition  of  the  witness ;  and  to  return  the  same 
by  mail,  addressed  to  the  jastioe. 

L.  1838,  ch.  243.  |2.  amended:  L.  1847^h.  329  (4  lEdm.  6«0).  AUcb  v. 
Bdwards.  3  Hill,  499;  Eaton  v.  North,  7  Barb.  631. 

§  2981.  Id.;  orally.  —  If  both  parties  expresalj  oob- 
sent,  a  commission,  granted  as  prescribed  in  this  article, 
may  issue  without  written  interrogatories,  and  the  de- 
position may  be  taken  upon  oral  questions.  In  that 
case,  section  900  of  this  act  applies  to  the  execution  of 
the  commission ;  and  a  copy  of  that  section  must  be 
annexed  thereto.  Notice  of  the  time  or  place  of  the 
examination  of  a  witness,  by  virtue  thereof,  need  not 
be  given. 

New. 

§  2982.  When  and  how  granted* —  The  commiasion 
may  be  granted  by  the  Justice  without  notice,  upon  the 
application  of  the  plaintiff,  made  at  the  return  of  the 
Bunmions,  or  upon  the  application  of  either  party,  made 
at  the  time  of  the  joinder  of  issue.  It  may  also  be 
granted  at  any  time  after  the  joinder  of  issue,  upon  the 
application  of  either  party,  accompanied  with  proof,  by 
affidavit,  that  six  days'  written  notice  of  the  application 
has  been  served  upon  the  adverse  party,  either  person- 
ally,  or  by  service  upon  the  attorney,  who  appeared  for 
him  before  the  justice. 

L.  1838,  ch.  a43t  1 3. 

§  2983.  A<iUonmment  —  Where  a  commission  ia 
granted  upon  the  application  of  the  plaintiff,  he  is 
entitled  to  one  or  more  adjournments  of  the  trial,  as 
may  be  necessary  to  procure  the  commission  to  be  exe- 
cuted and  returned  ;  not  exceeding  the  length  of  time 
for  which  the  trial  might  be  adjourned  upon  the  appU- 
cation  of  Uie  defendant. 

L.  1831,  ch.  138,  {  I  (4  Edm.  548). 

§  2984.  Bacecntion  and  retom  of  oommimiton^ — The 
commission  must  be  executed  and  returned,  as  pre- 
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scribed  in  eection  901  of  this  act ;  and  a  copy  of  that 
section  must  be  annexed  thereto,  except  that  subdi- 
vision  sixth  thereof  may  be  omitted. 

8nl»8tUuUMl  Ibr  L.  1£38,  ch.  243, 1 4  (4  Edm.  641). 

^  2986.  Receipt  thereof  by  Ju8tice.--The  justice,  to 
whom  the  package  containing  the  commission  is  trans- 
mitted bj  mail,  must  receive  it  from  the  post-office,  and 
open  and  file  it,  indorsing  thereupon  the  date  of  his  so 
doing.  It  must  remain  on  file  with  him,  until  the  trial ; 
but  either  party  is  entitled  to  inspect  it  on  file. 

See  note  to  last  section. 

g  2986.  When  deposition  evidence.  —  Sections  902 
and  903  of  this  act  apply  to  a  commission,  issued  as 
prescribed  in  this  article  ;  and  to  the  execution  thereof. 
A  deposition  taken  thereunder  mav-  be  read  in  evidence 
upon  the  trial  by  either  party,  and  has  the  effect  speci- 
fied in  section  911  of  this  act. 

8ftme  as  last  section. 

§  2987.  Powers  of  commisgioners.  —  Where  the 
commission  is  executed  witlun  the  State,  the  commis- 
sioner, or,  if  there  are  two  or  more,  a  majority  of  them, 
have  the  same  power  to  issue  a  subpoena,  to  swear  a 
witness,  and  to  compel  his  attendance,  that  a  justice  of 
the  peace  has,  in  an  action  pending  before  him. 

L.  1841,  eh.  138,  1 2  (4  Sdm.  646). 


TITLE  V. 
Trial  atid  iti  inciderUi. 

2968.  Sfltect  of  future  of  defendant  to  appear. 
2889.  When  Justice  to  try  issae  of  fant. 

2990.  When  Jnrr  trial  may  be  deman.led. 

2991.  Venire. 

2992.  Id.:  in  action  between  two  towns,  etc. 

2993.  Delivery,  ezecatlon,  and  return  of  yenlie. 

2994.  Ballots;  how  prepared.  . 
299&.  Drawingjury. 

2996.  Taletsmen. 

2997.  New  venire. 
2996.  Juror's  oath. 
2999.  Jury  to  hear  proolk 

SOOO.  Wltnerfs  oath.  ^       _ 

8001.  Witness  refhalng  to  be  fwom,  etc    Warrant  thereapon. 
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B«c.   30rt2.  Contents  of  warrant ;  imprisonment  of  recaunt  vitnea. 
3fK»3.   AttJournniRnt  ttiereiiimn. 
30LI4.   Kx  pu,rte  affidavit ;  when  evidence. 
3005.  Competency  of  witness;  how  determined. 
aofie.  Constable  to  keep  Jurv  ;  hi3  oath. 

3007.  Rt'iiaition  of  venlict ;  plalntltT  need  not  be  called. 

3008.  Jury  when  to  t>e  rlisch.in|»?d  ;  new  vpnire. 

3009.  Ft ne  to  be  imt>osed  on  defaulting  Jnror. 

%  2938.  Effect  of  failure  of  defendant  to  appear.— 

Where  the  defendant  makes  default  iu  appeariug  or 
pleading,  upon  the  retura  of  a  summona,  which  has 
been  duly  served  as  prescribed  iu  this  chapter,  tlie  jus- 
tice must  hear  the  allegations  and  proofs  of  the  plainl- 
iff,  and  render  judgment  according  to  law  and  ei|aitT, 
as  the  very  right  of  the  case  appears. 

2  R.  S.  242,  8  92  (2  Rlni.  2-\9).  Clark  r.Van  Vranken,30Barb.2!r?:  How- 
ard f».  Brown,  2  E.  li.  Smith,  247  ;  Ely  v.  O'Lejiry,  M.  3^ :  FeridM  •- 
Stebbiu!*,  29  Barh.  523;  Armatronff  r.  SmitU,  44  M.  123;  Uumphrer  *- 
Persons  23  id.  ;U3;  Hodges  r.  Hunt,  22  id,  150;  Gre«ory  r.  Tr«iner.I 
Abb.  209;  4  E.  D,  Smith.  i8;  Stllwell  r.  SUples.  3  Abb.  3C^^:  i  Daa, 
691 ;  Sweet  p.  Coon,  l.S  Johns.  86;  Alwood  r.  Austin,  Iti  id.  l-sO;  SneU  •- 
Loucks,  11  Id.  69;  L()wther  v.  Crura mie,  8  Cow.  W  ;  S.immts  r.  Bricc,  I 
Bento,  576;  People  ex  rel.  Lvnde.  8  Cow.  I;i3;  AlburUs  r.  McCri«dy,S 
£.  D.  Smith*  39 ;  Appleby  v.  Strang,  1  Abb.  143 ;  Beach  v.  McCaon*  4  fd. 
18;  1  Hilt.  25ft. 

g  2989.  When  Joatice  to  try  Issue  of  fact  —  Where 

an  issue  of  fact  has  been  joined,  if  neither  party  de- 
mands a  trial  by  jury,  the  justice  must  try  the  issue, 
hear  the  allegations  and  proofs  of  the  parties,  and  pen 
der  judgment  as  prescribed  in  the  last  section. 

Id.,  1 91.  "Wheeler  r.  Lampman.  14  Johns.  4.^;  Peck  f.  Richmond,  2 
B.  D.  S.  380;  Sevniour  r.  Bradtleld,  X>  Barb.  49;  Btanchard  r.  Klchleir. 
7  Johns.  IW;  Hathaway  r.  Elmer,  2;"i  Barb.  2y;  Gates  r.  Wartl.  Hid. 
42i ;  Wheeler  t?.  N.  Y.  A  H.  K.  R.  Co.,  21  Vd,  414;  Shall  r.  h»thvpp,s 
Hill,  237;  Olney  r.  Bacon,  1  Johns.  142  :  Burch  r.  Westfall,  5  N.  Y.  he$. 
Obs.  178;  Duuckle  r.  Kocker.  11  Barb.  3(<7  ;  Breldert  v.  Vincent.  1  E.  D. 
Smith,  M2;  Buck  p.  Wat«rbury  13  Barb.  116  :  Tatiersall  v,  Ho^s  1  Hilt. 
5t>;  Boomer  v.  Latne,  10  Wend.  525;  Yoonfr  r.  Rummell.  2  Hill.47!^; 
Kvans  v.  Wiinnm-i.r*)!  Barb.  346;  Hall  r.  Ohipy.f.5  id.  27;  Rot*  r.  naD«ian. 
&  Lans,  304  ;  Clemen ta  r.  Bonjamln,  12  Johns.  2U9 ;  Reed  v.  B^rt^er.  3  C. 
R.  160 :  Hvland  r.  Sherman,  2  E.  I).  S.  214 ;  Carland  r.  Bay,  4  Id.  251 ; 
Smith  r.  Compton.  2t»  Burb.  262;  Youug  v  Uubbell.  3  John*.  4i>:  B- 
well  V.  McQueen,  10  Wend,  .519;  Peters  r.  Diossy,  3  E.  B.  S.  115;  Uard«« 
r.  Wood. side.  Id.  37  ;  HarpeU  *.  Cnrii>,  1  id.TS;  Pickerl  r.  Dexter, iS 
"Wend.  150 ;  Moore  v.  Noble.  36  How.  385-  53  Barb.  425:  Burlingham  »• 
Beyer,  2  Johuj.  1S9:  Rosekrans  r.  Van  Antwen>,  4  Id.  22S;  Penr  f. 
"Wevman,  1  id.  520;  Lawrence  r,  Houffhiori,  5  Id.  129;  Cobb  r.  Dinif,  • 
Id.  470;  Ely  r.O'Leary^  E.  B.  Smith,  iS5 ;  Fox  v.  Decker,  3  Id- 150 ;  Banter 
V.  Allen.  35  Barb.  42;  TIR  v.  Culver,  3  UUt,  160;  Beekm&n  r.  Witcbt,  U 
Johns.  441. 

§  2990.  When  jury  trial  may  be  demanded.  —  After 
an  issue  of  fact  has  been  joined,  and  at  any  time  be- 
fore the  justice  proceeds  to  an  investigation  of  the 
merits  of  the  action,   by  swearing  a  witness,  or  P»c«jiv- 
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Id^  evidence,  either  party,  or  his  attorney,  may  demand 

s  trial  by  jury. 

Id.,  1 93,  amended.  KtlMtricIc  v.  Carr,  8  Abb.  117;  Hosford  v.  Carter. 
10  id.  452 :  Babcock  v.  Hill,  35  Barb.  62. 

§  2991.  Venire.  —  Where  a  trial  by  jury  is  daly  de- 
manded, the  justice  moat  isaae  a  venire,  directed  gen- 
erally  to  any  constable  of  the  ooanty  wherein  the 
action  is  to  be  tried,  commanding  him  to  notify  twelve 
men  of  the  town  or  city  where  the  j  astice  resides,  qual- 
ified to  serve,  and  not  exempt  from  serving,  as  trial 
jurors  in  courts  of  record;  not  of  kin  to  the  plaintiff  or 
defendant ;  and  not  interested  in  the  action  ;  to  attend 
before  the  j  ustice,  at  a  time  and  place  specified  therein, 
to  form  a  jury  for  the  trial  of  the  action.  But  if  the 
parties  agree  upon  a  number  of  jurors,  less  than  six,  to 
try  the  action,  the  venire  must  direct  the  constable  to 
Botify  twice  the  nnmber  so  agreed  upon. 

Poyer  «.  N.  T.  G.  ft  H.  R.  K.  R.  Co.. 7  Abb.  N.  C.  371 ;  Knlsbt  «. 
Campbell,  62  Barb.  16 ;  Ogden  v.  Parka,  16  Johns.  160 ;  Fenwick  «. 
Parker,  3  C.  R.  254;  Hathaway  v.  Hllmer,  25  Barb.  29;  Borsi  v.  Bleecker. 
6  Johns.  332. 

6i  2992.  Id.;  In  action  between  two  towns,  etc  — 
'Where  the  action  is  between  two  towns  or  cities,  or  be- 
tween a  town  and  a  city,  the  venire  must  direct  the 
constable  to  notify  twelve  men  of  the  county,  who  are 
qualified  and  not  exempt,  as  prescribed  in  the  last  flec- 
tion, and  who  are  not  interested  in  the  matter  at  issae, 
to  form  a  jury  for  the  trial  of  the  action. 
Id.,  1 96. 

g  2993.  Delivwy,  eaiooiitioii  and  r«tam  of  venirOi — 
The  justice  must  deliver  the  venire,  or  cause  It  to  bo 
delivered,  to  a  constable  of  the  county,  disinterested  be- 
tween the  parties,  who  has  not  acted,  or  been  employed 
to  act,  as  tue  attorney  or  agent  of  either  party,  with  re- 
spect to  any  claim  or  matter  in  controversy  in  the  action, 
and  to  whom  neither  party  offers  any  other  reasonable 
objection.  The  constable  shall  not  notify  any  person, 
whom  he  has  reason  to  believe  to  be  biased  or  preju* 
diced,  in  favor  of  or  against  either  party ;  and  he  must, 
in  all  other  respects,  execute  the  venire  fairly  and  im- 
partially. He  must  notify  the  jurors  personally,  and 
Indorse  npon  or  annex  to  the  venire,  and  deliver  to  the 
Jnatice,  a  return  under  his  hand,  containing  a  liat  of  the 
persona  notified. 
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I  J.,  2}  97,  »S  ;  L.  1847.  ch.  470.  8  3  (4  Edm.  591).  Rice  r.  Bucban&n.  *1 
Barb.  147 ;  Blnyor  r.  Mason,  1  Abb.  344  ;  4  E.  D.  Smith,  142;  Watkin*  r. 
Weaver,  10  Johns.  107  ;  Ml  lea  v.  Pulver,  3  Den.  64  ;  Coon  o.  Snyder,  It 
Johrii.  384;  iteckt:r  v.  Sttterly,M  How.  3iS. 

§2994.  Ballots;  how  prepared.  —  For  the  parpoae 
of  procuring  a  jury  to  try  lUe  action,  the  justice  must 
prepare,  or  cause  to  be  prepared^  ballots,  uniform,  as 
nearly  as  may  be,  in  appearance,  by  writing  the  name 
of  each  person  returned,  who  attends,  upon  a  separate 
piece  of  paper.  The  constable,  in  the  presence  of  the 
justice,  must  roll  up  or  fold  each  ballot  in  the  pame 
manner,  as  nearly  as  may  be,  so  as  to  resemble  the 
others,  and  so  that  the  name  is  not  visible.  The  ballots 
must  be  deposited  in  a  box,  or  other  convenient  recep- 
tacle. 

III.,  J  99. 

§  2996.  Drawing  jmy.  —  The  justice  must  then 
openly  draw  out,  one  after  another,  sis  of  the  ballots. 
or  such  smaller  number  thereof  as  the  parties  have 
agreed  upon.  If  a  person,  whose  name  is  drawn,  \s 
challenged  and  set  aside,  or  is  excused,  another  ballot 
must  be  drawn;  and  so  on,  successively,  until  the  re- 
quired number  of  persons  ia  obtained.  Those  persons 
constitute  the  jury  to  try  the  action. 

Id..?  100.  McNan  p.  McClun?,  1  I^ns.  32;  BulUrd  t.  Spoor. 2  Cow. 
430;  EgRleston  v.  Smiley,  n.Tohns.  133;  Clark  r.  Van  Vriinltfn.3>  Barb. 
276;  Hi'tker  r.  Sitterly,  ftS  How.  38;  BrL»bAnf  r.Macomber,  ft6  BArt>.  373. 

^  2996.  Talesmen. — If  a  sufficient, number  of  compe- 
tent jurors  is  not  drawn,  the  justice  mayi  in  his  discre- 
tion, either  issue  a  new  venire,  or  direct  the  cou8t4ible 
to  require  the  attendance  of  Buch  a  number  of  talesmen 
from  the  bystanders,  or  others,  duly  qualified,  and 
against  whom  no  cause  of  challenge  appears,  as  the  jus- 
tice deems  sufficient  for  the  purpose. 

h\. ,  J  111-    Cross  V.  Moulton,  15  Johns.  4C9 ;  Dav  r.  Wilber,  2  Cai.  I3i. 

g  2997.  New  venire, — If  the  constable,  to  whom  the 

venire    is    delivered,    does    not   return    it    as   required 

thereby;  or  if  a  full  jury  is  not  obtained  in  the  manner 

prescribed  in  the  foregoing  sections  of  this  title,  the 

justice  must  issue  a  new  venire. 

Id.,  2  102.  Blanchard  r.  Richly,  7  Johns.  108 ;  Sobrinc  ».  WfaMdoo,  /? 
Id.   460. 


i  2998.  Juror's  oath.  —  The 
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an  oath  or  a^rmatlon  to  each  juror*  well  and  truly  to 

try  the  matter  in  difference  between  ,  plaintiff, 

and ,  defendant,  and,  unless  discharged  by  the 

justice,  a  true  verdict  to  give,  according  to  the  evi- 
dence. 

Id.,  1 103. 

§  2999.  Jury  to  hear  proofik  —  After  the  jurors  have 

been  duly  sworn,  they  must  sit  together,  and  hear  the 

allegations  and  proofs  of  the  parties,  which  must  be 

made  publicly,  in  their  presence. 

Id.,(lA4.  Delancy  v.  Nagle,  16  Barb.  96;  Tnistees  of  Penn  Yan  v. 
Tborne,  6  HilU  326 :  Chapman  t*.  Fuller,  7  Barb.  7U;  Stroud  v.  Butler,  18 
id.  327  :  PetUt  v.  Ide,  12  Abb.  44. 

g  3000.  Witness's  oath.  —  A  person  offered  as  a  wit- 
ness, must,  before  any  testimony  is  given  by  him,  be 
duly  sworn  or  affirmed,  to  the  effect  that  the  evidence 
which  he  shall  give,  relating  to  the  matter  in  difference 

between  ,  plaintiff,  and  ,  defendant,  shall 

be  the  truth,  the  whole  truth,  and   nothing  but  the 
truth. 

Id.,  (  108. 

§  3001.  Witness  refusing  to  be  sworn,  etc  War- 
rant thereupon.  —  Where  a  witness,  attending  before  a 
justice  in  an  action,  refuses  to  be  sworn  or  affirmed  in 
the  form  prescribed  by  law ;  or  to  answer  a  pertinent 
and  proper  question  ;  or  neglects  or  refuses  to  produce 
a  book  or  paper  which  be  has  been  duly  subpoenaed  to 
produce,  as  prescribed  in  section  2969  of  this  act,  or 
duly  required  to  produce  by  an  order,  made  as  pre- 
scribed in  section  867  of  this  act ;  and  the  party,  at 
whose  instance  he  attended,  makes  oath  that  the  testi- 
mony of  the  witness,  or  that  the  book  or  paper,  is  so  far 
material,  that  without  it  he  cannot  safely  proceed  with 
the  trial  of  the  action,  the  justice  may,  by  warrant,  com- 
mit the  witness  to  the  jail  of  the  county. 

Id.,  }279,  amended.  Lane  r.  Cole.  12  Barb.  680  ;  Bonesteel  v.  Ljmdc, 
8  How.  236;  Rutherford  r.  Holmes.  <iG  N.  Y.  368. 

§  3002.  Oontents  of  warrant;  imprisonment  of  re- 
onaant  witness.  —  The  warrant  mudt  specify  the  cause 
for  which  it  is  issued.  If  it  is  issued  for  refusing  to 
answer  a  question,  the  question  must  be  specified 
therein  ;  if  for  neglecting  or  refusing  to  produce  a  book 
or  paper,  the  same  must   be  descried  with  convenient 
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oertainty.  The  recasant  witness  must  be  cloBelj 
fined,  by  virtue  of  the  warrant,  until  be  submits  to  be 
sworn  or  affirmed,  or  to  answer,  or  to  produce  tbe  book 
or  paper  required,  as  the  case  may  be  ;  or  ie  otberwise 
discharged  according  to  law. 

Id..  2  280. 

§  3003.  A^Joununent  thereupon.  —  Tbe  justice  must 
thereupon,  from  time  to  time,  at  the  request  of  tbe 
party  in  whose  behalf  tbe  witness  attended,  adjourn  tbe 
trial,  until  tbe  witness  testifies,  or  produces  the  book  or 
paper  required,  or  dies,  or  becomes  a  lunatic,  or  is  dis- 
charged according  to  law. 

Id.,  (281. 

§  3004.  Sx  parte  affidavits  when  evidence.  —  An 

ex  parte  affidavit  shall   not   be  received  in   evidence 
upon  a  trial,  without  the  consent  of  both  parties,  except 
in  a  case  where  it  Is  specially  allowed  by  law. 
Id. ,  ( lOft.    Wesson  v.  Chamberiain,  3  N.  T.  331. 

§  3005.  Oompetenoy  of  witness)  how  determined. 
—  An  objection  to  the  competency  of  a  witness  must  be 
tried  ana  determined  by  the  justice.  Where  tbe  ground 
of  the  objection  depends  upon  a  matter  of  fact,  evidence 
may  be  given  theieupon,  us  upon  any  other  question 
of  fact ;  except  that,  if  the  witness  is  examined  there- 
upon by  the  party  objecting,  no  other  testimooj 
shall  be  received  from  either  party  as  to  his  compe- 
tency. 

Id. ,  }  107.    Wiggins  V.  Wallace,  19  Barb.  338. 

§  3006.  Constable  to  keep  Jury )  his  oath.  -—  After 

hearing  the  allegations  and  proofs,  the  jury  most  be 
kept  together  in  a  private  and  convenient  place,  under 
the  charge  of  a  constable,  until  they  all  agree  upon 
their  veniict;  and,  for  that  purpose,  the  justice  sliail 
administer  to  the  constable  the  following  oath  :  '*  You 
swear  in  the  presence  of  Almighty  God,  that  you  will, 
to  the  utmost  of  your  ability,  keep  the  persons  sworn 
as  jurors  upon  this  trial  together,  in  a  private  and  con- 
venient  place,  without  any  meat  or  drink  except  such  as 
shall  be  ordered  by  me  ;  bhat  you  will  not  suffer  any 
communication  to  be  made  to  them,  orally  or  otherwise; 
that   you  will  not  communicate    with  tbemyonrBelt 
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•orally  or  otherwise,  unless  by  my  order,  or  to  ask  them 
-vrhether  they  have  agreed  upon  their  verdict,  autil  they 
mre  discharged  ;  and  that  yoa  will  not,  before  they  ren- 
der their  verdict,  oommQnicate  to  any  person  the  state 
of  their  deliberations,  or  the  verdict  they  have  agreed 
Tipon." 

Id.,  (100.  Kellogg V.  Wilder,  15  Johns.  455;  Rose  v.  Smltb.  4  Cow. 
17  ;  Dennlson  v.  CoTlinfl.  1  Id.  Ill ;  Durfee  v.  Bveland,  8  Barb.  46;  Raker 
tf.  Simmons,  29  id.  198 ;  Rogers  v.  Moulthrop.  13  Wend.  274  ;  Hancock  r. 
Salmon,  8  Barb.  864 ;  Moody  v.  Potneroy,  4  Den.  115;  Whitney  r.  Crim,  1 
mil,  61',;  Henlow  v.  Leonard,?  Johns.  200;  Thayer  t>.  Van  VIeet,  6  id. 
Ill :  Benson  V.  Clark,  1  Cow.  258;  Ncilr.  Abel,  24  Wend.  185;  Taylor  v. 
Betsford,  13  Johns.  487;  Keeler  v.  Lockwood,  Hill  and  Demons  Subp.  137; 
Talman  v.  Wood  worth,  2  Johns.  384  •  Tower  t>.  Hewett,  11  Id.  134; 
Stalyr.  Barhlte,2Cai.  221;  Douglas  v.  Blackman,  14  Barb.  381;  Day  v. 
Webber,  2  Cal.  134. 

g  3007.  Rendition  of  verdict  \  plaintiflf  need  not  be 
called.  —  When  the  jurors  have  agreed  upon  their  ver- 
dict, they  must  publicly  deliver  it  to  the  justice,  who 
mast  enter  it  in  his  docket- book.  It  is  not  necessary  to 
call  the  plaintiff  before  receiving  the  verdict ;  and  'the 
plaintiff  cannot  submit  to  a  nonsuit  or  withdraw  the 
action,   after   the    cause  has  been  committed  to  the 

Id. .  >  no.  Bander  v.  Lashe,  ft  Laos.  335 ;  Rathbone  v.  Stanton,  6  Barb. 
141 :  F&k  0.  Skut,  21  id.  333;  Rogers  v.  Acker  man,  22  id.  134;  Dunckle  «. 
Kocker.  11  Id.  387 :  McDonald  r.  Edgerton,  5  Id.  560 ;  Allen  v.  Godfrey.  44 
N.  Y.  433;  HonghUling  v.  Osbom.ld  Johns.419:  Wylib  t*.  Hyde.  13  id. 
249:  Felterr.  Mulliner,  2id.  151;  Goodenow  t'TTravig,  3 Id.  4^;  Page  v. 
Cady,  1  Cow.  115;  Brown  v.  Smith,  3  Cal.81 :  Blake r.  HilspauKh,  1  Johns. 
316;  Blackly  V.  Sheldon,?  id.  32:  Yoang  v.  Overacker.  Id.  lUl ;  Hess  v. 
Beekmah.  11  id.  457;  Burger  v,  RortrlKht,  4  id.  414;  Uaigbt  v.  Bagley, 
15  Barb.  499;  Putnam  v.  Shelop,  12  Johns.  435. 

§3008.  Jury  wh^  to  be  discharged ;  new  venire. 

—  Where  the  justice  is  satisfied  that  the  jurors  cannot 
agree  upon  a  verdict,  after  having  been  out  a  reasonable 
time,  he  may  discharge  them,  and  issue  a  new  venire,  re- 
turnable within  forty-eight  hours ;  unless  the  parties 
consent,  and  their  consent  is  entered  in  the  justice's 
docket-book,  that  the  justice  may  render  judgment 
upon  the  evidence  already  before  him ;  which  he  may 
do,  in  that  case. 

Id.,  { 111.    Fiero  v,  Reynolds,  20  Barb.  275. 

§  3009.  Fine  to  be  imposed  on  defaulting  Juror.  — 
A  person  duly  notified  to  attend  as  a  juror,  who  fails  to 
attend,  or,  attending,  refuses  to  serve,  without  a  reason- 
able excuse,  proved  by  his  oath,  or  the  oath  of  another 
person,  is  liable  to  the  same  fine,  to  be  imposed  and  col- 
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leeted,  with  ooBta,  in  like  manner,  and  applied  to  tlie 
same  nse,  as  is  prescribed  in  article  second  of  title 
fourth  of  this  chapter,  with  respect  to  a  person  sub- 
poenaed as  a  witness,  and  not  attending,  or  attending 
and  refusing  to  testify.  « 

Id.,(  112,  amended ;  L.  1873.  ch.  146  (9  Edm.  980) 


TITLE  VI. 


Judgment ;  and  docketing  the  same. 

Sec.  3010.  Judgment  by  confession. 

3011.  Id.;  mode  of  confessing  Judgment. 

3012.  Id.;  when  void. 

3013.  Judgment  of  nonsuit. 

aou.  Judgment  upon  verdict,  etc 

3015.  When  Judgment  to  be  rendered* 

3016.  Remitting  part  of  verdict,  etc. 

3017.  Transcript  of  Judgment ;  docketing  the  same. 

3018.  Id. ;  when  execution  may  issue  against  penwn. 

3019.  Id.;  in  action  for  a  chattel. 
9020.  Judgment  against  Joint  debtors. 

3021 .  Docketing  the  same ;  action  thereupon. 

3022.  Docketing  Judgment  in  another  county. 

3023.  Justice  may  give  transcript,  after  expiration  of  his  term. 

§  3010.  Judgmest  by  confession.  —  A  justice  of  the 
peace  may  enter  a  judgment  upon  the  confession  of  the 
defendant,  in  any  case,  where  tlie  amount  confessed  does 
not  exceed  the  sum  of  five  hundred  dollars,  with  sach  a 
stay  of  execution,  if  any,  as  is  agreed  upon  by  the  par- 
ties to  the  judgment. 

Id.,  1 1)3. 

§  3011.  Id.  \  mode  of  conlessing  judgment.  —  A  j  adg* 
ment  upon  confession  shall  not  be  rendered  unless  the 
following  requisites  are  complied  with: 

1 .  The  defendant  mnst  personally  appear  before  the 
justice. 

2.  The  confession  must  be  in  writing,  signed  by  the 
defendant,  and  filed  with  the  justice. 

3.  If  the  judgment  is  confessed  for  a  sum  exceeding 
fifty  dollars,  the  confession  must  be  accompanied  with 
the  affidavit  of  the  defendant  and  of  the  plaintiff,  stat- 
ing  that  the  defendant  is  honestly  and  justly  indebted 
to  the  plaintiff   in   the  sum  specified  therein,  over  and 
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above  all  jast  demands  which  the  defendant  has 
aguinst  the  plaintiff  ;  and  that  the  confession  is  not 
made  or  taken  with  intent  to  defraud  any  creditor. 

Id..  1114. 

g  3012.  Id.;  when  void. —  A  judgment  confessed, 
otherwise  than  as  prescribed  in  the  last  section,  is  void, 
as  against  every  person,  except  a  purchaser  in  good 
faith  of  property,  real  or  personal,  thereunder,  and  the 
defendant  makhig  the  confession. 

Id^  1 115. 

^  3013.  Judgment  of  nomraiL — Judgment  of  non. 
suit,  with  costs,  must  be  rendered  against  a  plaintiff 
prosecuting  an  action  before  a  justice  of  the  peace,  in 
either  of  the  following  cases  : 

1.  If  he  discontinues  or  withdraws  the  action. 

2.  If  he  fails  to  appear  within  one  hour  after  the 
flummons  is  returnable,  or  within  one  hour  after  the 
time  to  which  the  trial  has  been  adjourned. 

8.  If  he  is  nonsuited  upon  the  tnal. 
Id.,  8  119. 

§*  3014.  Judgment  upon  verdict,  etc.  —  Where  a  ver- 
dict, or  the  decision  of  the  justice  upon  a  trial  without 
a  jury,  is  rendered  in  favor  of  either  party,  the  justice 
must  render  judgment  against  the  adverse  party  in  con- 
formity thereto,  with  costs,  except  as  is  otherwise  spe- 
cially prescribed  by  law. 

BataUtuted  for  id.,  H  lao  Md  121.  SUmum  r.  Bnckley,  20  Barb.  280; 
Goodrich  v.  Sullivan,  I  T.  A  C.  191 ;  TfR  v.  Culver.  3  Hlil,  IW) ;  Stocking 
V.  Driggs,  2Cai.  9A ;  HcNamara  v.  BiflenleflT,  14  Abb.  N.  S.  25 ;  Hardy  p. 
8eel7e,3  Abb.  108;  1  Hilt.  90;  Scranton  v.  Levy,  4  M.  21 :  Camp  r. 
Stewart,  2  E.  D.  S.  89;  Dauchy  t>.  Brown,  41  Barb.  .%5;  Sperry  r.  MiOor, 
1  B.  D.  8. 361 ;  People  ex  rel.  Delaware  Com.  Pleaa ;  Rose  r.  Depue,  1  T. 
AC.  16:  Donnelly  V.  Cornell,  J  C.  R.N.  S.  288;  Nicholn  v.  Atwood,  16 
How.  475;  Blum  v.  Hartman,  3  Daly.  47;  Humphrey  r.  Persons.  23  Barb. 
313;  Weason  r.  Chamberlain,  3  N.  T.331:  Skinnlon  v.  Kelly,  18  id.  355; 
Bromley  v.  Smith.  2  Hill,  517  ;  Oroff  r.  Griawold,  1  Den.  432 ;  Reno  v. 
Pinder,  20  N.  Y.  29& 

§  3016.  When  Judgment  to  be  rendered. —  Where 
the  plaintifif  Is  nonsuited,  or  discontinues  or  withdraws 
the  action  ;  or  where  j  udgment  is  confessed,  or  a  ver« 
diet  is  rendered ;  or  where,  at  the  close  of  the  trial,  the 
defendant  is  in  custody;  the  justice  must  forthwith 
render  judgment,  and  enter  it  in  his  docket-book.  In 
every  other  case,  he  must  render  judgment,  and  enter 

Digitized  by  VjOOQ IC 


§§3016-3017.    JUSTICES' COURTS.  59B 

it  in  his  docket-book,  within  four  dajs  after  ihe  canae 
luMi  been  finally  submitted  to  him. 

Id.,  (  124.  Keating  r.  Terrell.  5  Daly,  278 ;  1  Shekl.  3W;  Allen  v.  God- 
frey,  44  N.  Y.  433:  Klce  .  Mead.  22  How.  445;  Haxson  r.  Axitutf.1  Deo. 
aM:  Prentt!»  r.  Siprajpie.  1  Hilt.  428:  Moon  v.  EMred.  3  Hill.  1<M :  Barnea 
V.  Badger,  41  Barb.  W  ;  Watson  r.  DavU,  19  Wend.  371 ;  Yoons  r.  lUa- 
melU.'V  Hill,  60;  Wiseman  v.  Panama  R.  R.  Co..  1  Hilt.  »r»:  ittoamrr». 
Merrill.  29  How.  2M;  Btblej  r.  Howard.  3  Denlo,72:  Hall  r.  TuitK* 
Hill,  3N;  Beattie  r.  Qua,  15  Barb.  U2  Schneider  v.  Armstrong.  1  5beU. 
379 ;  Stephenti  r.  Santee,  49  N.  Y.  35;  Walrod  r.  Bhuler,  2  Id.  134 ;  Ftsh  r, 
Smerson,  44  Id.  376. 

§  3016.  Remitting  pwt  of  verdict,  etc — Where  a. 

verdict,  or  the  decision  of  the  justice  upon  a  trial  wiih- 
out  a  jury,  is  rendered  in  favor  of  either  partj  for  a 
sum  of  money,  the  prevailing  party  may  remit  any  por- 
tion  thereof,  and  take  judgment  for  the  residue. 
Id.,  1 125.    Clark  v.  Denure,  3  Deo.  319. 

§    3017.  Traiiaortpt   of  JudgnMot)    docftwIiAg  tii* 
lameb  —  A  justice  of  the  peace  who  renders  a  judgmeot* 
except  in  an  action  to  recover  a  chattel,  must,  apon  th« 
application  of  the  party  in  whose  favor  the  jad^^ent 
was  rendered,  and  payment  of  the  fee  therefor,  deliver 
to  him  a  transcript  of  the  judgment.    Thecoantyderk 
of  the  county,   in  which  the  judgment  was  rendered 
must,  upon  the  presentation  of  the  transcript,  and  pay- 
ment of  the  fees  therefor,  indorse  thereupon  the  date  of 
its  receipt,  file  it  in  his  office,  and  docket  the  judgment, 
as  of  the  time  of  the  receipt  of  the  transcript,  in  the 
book  kept  by  him  for  that  purpose,  as  prescibed  in  ar> 
tide  third  of  title  first  of  chapter  eleventh  of  this  act. 
Thenceforth  the  judgment  is  deemed  a  judgment  of 
the  county  court  of  that  county,  and  must  be  enforced 
accordingly ;   except  that  an  execution  can  be  issa^ 
thereupon  only  by  the  countv  clerk,  as  prescribed  in 
section  8043  of  this  act,  and  that  the  judgment  is  not  a 
lien  upon  and  cannot  be  enforced  against,  real  property, 
unless  it  is  for  twenty-five  dollars  or  more,  exdosive  of 
costs. 

Code  of  Proc,  part  of}  63.  ThomMon  r.  Jenks.  2  Abb.Pr.  N.  8.  Sf>: 
Brush  V  Loe,  3  Id.  204 ;  8.  c,  36  N.  Y,  49 ;  People  ex  rcl.  Lymle.  8  Cow. 
133;  Jackson  r.  Rowland,  6  Wend.  666;  Jackaon  v.  Jones,  9  Cow.  \^i 
Both  r.  8chlo8fl.6  Barb.  SbS;  Fish  r.  Emerson. 44  N.Y.  376:  ReShotta.3 
Cow.  606;  McOloln  o.  Lackey.  7  Alb.  L.  J.  416 :  Jackmn  v.  Browner.  T 
Wend.  388;  Hayden  v.  McDennott,>j  Abb.  14:  tyon  r.  Manly.  18  H««r. 
267:  10  Abb.  337;  32  Barb.  51;  Martin  v.  Mayor.  12  Abb.  243;  » 
How.  86 ;  11  Abb.  295 ;  Henderson  r.  Brooks,  3  T.  A  fc,  445 ;  Waliennirt 
2-  ^^*'?«S5'  ^  ^-  ^A  *<^i  '^ril  r.  Sh{pmaii.$  Barb.  621;  Stepbeitfv- 
Santee  49  N.  Y.  35;  floars  r.  Bnmhara,  17  id.  445;  Young  ».  Beaier,4 
Barb.  442 ;  Qeller  v.  Hoyt,  7  How.  245. 
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%  3018,  Id. ;  whmi  •zeoution  may  Iflsua  against  per- 
s<»i.  —  If  tiie  action,  in  which  the  judgment  is  ren- 
dered, is  one  of  the  actions  specified  in  subdivision  first 
or  second  of  section  2895  of  this  act,  or  if  an  order  of 
flirrest  was  granted,  and  was  executed,  in  a  case  speci- 
fied in  subdivision  third  of  that  section,  and,  in  either 
<»,8e,  if  the  defendant  is  a  male  person,  the  justice  must 
Insert,  in  each  transcript  given  bj  him,  as  prescribed  in 
the  last  section,  the  words,  '*  defendant  liable  to  execu- 
tion a^inst  his  person"  ;  and  a  like  note  mast  also  be 
made  m  the  docket  of  the  judgment,  made  by  the  county 
clerk. 

Kcw. 

§  3019.  Id. ;  in  action  for  a  chattel. — A  justice  of  the 
peace,  who  renders  judgment  for  a  chattel,  which  has 
been  delivered  to  the  unsuccessful  party,  or  for  the  value 
thereof,  in  case  a  return  thereof  cannot  be  had,  must, 
where  the  valne  exceeds  twenty-five  dollars,  upon  the 
application  of  the  party  in  whose  favor  the  judgment 
was  rendered,  and  payment  of  the  fee  therefor,  deliver 
to  him  a  transcript  of  the  judgment,  stating  the  par- 
ticolars  thereof.  The  county  clerk  of  the  county,  in 
irhich  the  judgment  was  rendered,  must,  upon  the  pre- 
eentation  of  the  transcript,  and  payment  of  the  fees 
therefor,  indorse  thereupon  the  date  of  its  receipt,  file 
it  in  his  office, and  docket  the  judgment,  as  of  the  time 
of  the  receipt  of  the  transcript,  in  the  book  kept  by  him 
for  that  purpose,  as  prescribed  in  article  third  of  title 
first  of  chapter  eleventh  of  this  act,  and  must  also  enter 
in  the  docket  the  particulars  of  the  judgment,  as  stated 
in  the  transcript  of  the  justice.  Thenceforth  the  judg- 
ment is  deemed  a  judgment  of  the  county  court  of  tliat 
county,  and  must  be  enforced  accordingly ;  except  that 
an  execution  can  be  issued  thereupon  only  by  the 
eounty  clerk,  as  prescribed  in  section  3043  of  this  act. 

New. 

g  3020.  Judgment  against  Joint  debtors. —  Where  an 
action  is  brought  against  two  or  more  persons,  jointly 
indebted  upon  contract,  and  the  summons  is  served  upon 
one  or  more,  but  not  upon  all  of  them,  if  the  plaintiff 
recovers  judgment,  it  must  be  entered  against  all,  in 
the  mode  prescribed  in  section  1982  of  this  act.  Sec- 
tions 1083, 1984,  and  1985  of  this  act  apply  to  such  a 
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Jadgment,  and  to  each  execution  issued  thereupon ;  ex- 
cept that,  where  the  justice  or  the  coantT'  clerk  iflsaee  the 
execation,  he  most  make  the  indorsement  preacribed  in 
section  1934  of  this  act. 
Substltated  for  R.  S.,  K  122  and  123.    Ingalls  v.  8pra«ae«  10  Wead.  €71. 

§  3021.  Docketing  the  same*  action  thereapon.— 
The  justice  who  gives  a  transcript  of  a  judgment,  taken 
as  prescribed  in  the  last  section,  most  distinctly  desig- 
nate, in  the  transcript,  each  defendant  who  was  not 
summoned.  Thereupon  the  clerk,  who  dockets  the 
judgment,  most  make  in  the  docket,  under  or  opposite 
the  name  of  each  defendant  not  summoned,  an  entry, 
as  prescribed  in  section  1936  of  this  act ;  and  the  pro* 
visions  of  that  section  apply  to  the  judgment  so  dodc- 
eted.  An  action,  upon  a  judgment  so  docketed,  can  be 
maintained  in  a  justice's  court  against  the  defendants 
summoned,  only  in  a  like  case,  and  with  like  effect,  as  if 
they  were  the  only  defendants  in  the  original  action. 
An  action  may  be  maintained  agsinat  the  defendants 
not  summoned,  as  prescribed  in  section  19d7  of  this  act» 
in  any  court  having  jurisdiction  thereof;  and  the  plaint- 
iff is  entitled  to  costs,  upon  recovering  final  jnd^^ment 
therein,  where  the  sum  remaining  unpaid  is  twentj'flve 
dollars  or  more. 

New.  Settles  conflict  between  Johnson  v.  Smith,  14  Ab^  421.  and 
Ticknor  v.  Kennedy,  4  Abb.  N.  S.  417. 

§  3022.  Docketing  Judgment  in  another  ooimty.  — 
The  clerk,  with  whom  a  transcript  given  by  a  justice  is 
filed,  as  prescribed  in  either  of  the  foregoing  sections 
of  this  title,  must  furnish  to  any  person  applying  there- 
for, and  paying  the  fees  allowed  by  law,  one  or  more 
transcripts  of  tne  docket  of  the  judgment,  attested  by 
his  signature.  A  county  clerk,  to  whom  such  a  tran- 
script is  presented,  must,  upon  payment  of  the  fees 
therefor,  immediately  file  It,  and  docket  the  judgment 
in  the  appropriate  docket-book  kept  In  his  office,  in  like 
manner  as  the  judgment  was  docketed  by  the  first 
county  clerk.  The  judgment,  when  docketed  as  pre* 
scribed  in  this  section,  has  the  like  effect,  with  respect 
to  the  enforcement  thereof,  or  any  proceedings  thereun- 
der, or  by  virtue  thereof,  in  the  county  where  it  was  so 
docketed,  as  if  it  was  rendered  by  a  justice  of  the  peace 
of  that  county,  and  docketed  upon  filing  his  transcript : 
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except  thftt  where  an  application  for  leave  to  iesue  an 
execation  is  necessary,  it  must  be  made  to  the  county 
coart  of  the  oonnty  wnere  the  judgment  was  rendered. 

Code  of  Pioc.,  i  63,  and  B.  S. ,  part  of  1 284. 

§  3023.  Justice  may  give  transcript,  aftar  expiration 
of  his  term.  ^  A  instice  of  the  peace,  whose  term  of 
office  has  expired,  may  make  a  transcript  of  a  jadg- 
znent  rendered  by  him,  as  prescribed  in  either  of  the 
foregoing  sections  of  this  title. 
L  New. 


TITLE  VII. 
BxecutioM, 


8sc.  aOM.  When  Jnstioe  may  Issue  exeeation. 

3025.  OpDcral  requisites  of  execution. 

3026.  Execution  upon  Judgment  for  money. 

3027.  Renewal  of  execution. 

302S,  Property  exempt  from  execution. 

3029.  Indorsement  or  levy  ;  notice  of  sale. 

3030.  Mode  of  levy  and  sale. 

3031.  Return  of  execution. 

3032.  Execution  against  tlM  person ;  imprisonment  of  Judgment 

debtor.  ^.    ^        ^ 

3033.  When  Judgment  debtor  to  be  discharged. 

3034.  Affidavit :  discharge. 

3035.  Penalty  for  not  dischaiglng. 

3036.  Affidavit  a  defence  to  action  for  escape. 

3037.  Discharge  not  to  aflbct  Judgment.  ^  .^  . 
ao3A,  Execution  upon  Judgment  In  action  for  a  chattel. 

3039.  Action  against  constable  for  not  returning  execntion.  ^ 

3040.  Constable  not  to  act  under  execution  after  return  day. 

3041.  AcUon  against  consUble  for  money  collected. 

3042.  Duty  of  constable  whose  term  of  office  has  expired. 

3043.  Execution  upon  Judgment  docketed  with  county  clerk. 

§  3024.  When  Justice  may  issne  ezeoution. —  At 

any  time  within  five  years  after  entry  of  a  judgment, 
the  justice  of  the  peace,  who  rendered  it,  being  in  of- 
fice, may  issue  an  execution  thereupon,  unless  it  has 
been  docketed  in  the  county  clerk's  office. 

Code  of  Proc..  1 64.  subd.  12  and  13.      People  ex  ret.  v.  Clerk  of  Marine 
Court,  3  Abb.  300 ;  13  How.  260. 

g  3026.  Qeneral  requisites  of  ezeontion. —  An  exe- 
cution, issued  by  a  justice,  must  be  directed  generally 
to  any  constable  of  the  same  county.  It  must  intelligi- 
bly describe  the  judgment,  stating  the  names  of  the  par- 


dbyGOOgli 


§§  3026-3027.  JUSTICES'  OOURTa  es& 

tiefl  tn  whose  favor,  and  against  wbom,  tho  time  wlien, 
and  tlie  name  of  the  justice  by  whom,  the  judgment 
was  rendered  ;  and  it  must  be  made  re  tamable  to  the 
justice,  within  sixty  days  after  its  date. 

R.  S.,  part  of  I  ISl.  Price  «.  Shtpps,  16  B«rb.  5S5;  BftDder  v.  Barkr. 
1»  id.  a04;  Field  v.  Parker,  4  Hun.  342;  Toof  r.  Bently,  5  Wend.  S«; 
Moree  V,  Goold,  11 N.  Y.  281  ;  Bates  v.  James,  3  I>aer,45. 

%  3026.  Szecution  upon  Judgment  for  money. —  An 
execution,  issued  upon  a  judgment  for  a  sum  of  money, 
must  specify,  in  the  body  thereof,  the  sum  recovered, 
and  the  sum  actually  due  upon  the  judgment  at  the 
date  of  the  execution  ;  and,  except  in  a  case  where  spe- 
cial provision  is  otherwise  made  by  law,  it  must,  sub- 
stantially, require  the  constable  to  satisfy  the  jud^ent, 
together  with  his  fees,  out  of  the  personal  property  of  the 
judgment  debtor  within  the  county,  not  exempt  from 
levy  and  sale  by  virtue  of  an  execution  ;  and  to  bring 
the  money  before  the  justice,  by  the  return  day  of  the 
execution,  to  be  rendered,  by  the  justice,  to  the  party 
who  recovered  the  judgment.  If  the  judgment  was  re- 
covered against  a  male  person,  in  either  of  the  actions 
specified  in  subdivision  first  or  second  of  section  2895 
of  this  act ;  or  if  an  order  of  arrest  was  granted,  and 
was  executed,  in  a  case  specified  in  subdivision  third  of 
that  section,  the  execution  must  also  command  the  con- 
stable,  if  sufficient  personal  property  cannot  be  found 
to  satisfy  the  judgment,  to  arrest  the  judgment  debtor, 
and  to  convey  him  to  the  jail  of  the  county,  there  tore- 
main  until  ho  pays  the  judgment,  or  is  discharged ao- 
cordingto  law.  If  the  judgment  was  rendered  in  an 
action  to  recover  a  penalty  or  forfeiture  given  by  a  stat- 
ute of  the  State,  the  justice  must  indorse  upon  the  exe- 
cution a  reference  to  the  statute^as  prescribed  in  section 
1897  of  this  act,  with  respect  to  a  copy  of  the  summona 

Id..  { 131.  amended ;  L.  1831  ch.  30O.  Fisher  v.  Laffer,  1  E.  D.  SmiCh, 
611. 

§  3027.  Renewal  of  ezeoution. —  After  the  return, 
wholly  or  parti 7  unsatisfied,  of  an  execution,  issued  by 
a  justice  of  the  peace,  he  may,  from  time  to  time, 
within  five  years  after  the  judgment  was  rendered,  is- 
sue a  new  execution  or  renew  the  former  execution.  An 
execution  is  renewed  by  a  written  indorsement  there* 
upon  to  that  effect,  signed  by  the  justice,  and  dated 
upon  the  day  when  it  is  made.    If  part  of  the  execa- 
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'tlon  bag  been  satisfied,  tbe  indorsement  mast  state  tbe 
0nm  remaining  due.  £!acb  indorsement  renews  tbe  eze- 
ontion  for  sixty  days  from  the  date  thereof.  A  justice 
^whoee  term  of  office  has  expired  may  tbas  issue  or  re- 
new an  execution . 

Id.,  H 149  and  147.  Morae  v.  Goold,  11  N.  T.  281 :  Price  v.  Hubbard.  10 
JohoB.  40&:  People  V.  Uopson,  I  Dea.  574;  Viager  o.  Ward,  1  Wend.  .'^61 ; 
Vickham  «.  Htirer,  12  Johns.  320. 

§  3028,  Proper^  exempt  from  ezeoation. — Tbe  same 
personal  property  is  exempt  from  levy  and  sale,  by  vir- 
tue of  an  execution  issued  by  a  justice  of  tbe  peace, 
wbicb  is  exempt  from  levy  and  sale,  by  virtue  ol  an 
execution  issued  out  of  tbe  supreme  court,  and  in  tbe 
like  cases,  and  under  tbe  same  circumstances,  as  pre- 
scribed in  sections  1389,  1990,  1891, 1392. 1398,  and  1394 
of  this  act,  and  tbe  other  special  provisions  of  law,  re- 
lating  to  sucb  an  exemption. 
Id.,  I IW,  amended. 

§  3029.  Indorsement  of  levy )  notice  of  sale.  —  A 
eonstable,  wbo  takes  personal  property  into  his  custody, 
by  virtue  of  an  execution,  must  indorse  upon  the  exe- 
cution tbe  time  of  levying  upon  it.  He  must  immedi- 
atelv  post  conspicuously,  in  at  least  three  public  places 
of  the  city  or  town,  in  wnicb  the  property  was  taken, 
written  or  printed  notices,  signed  by  bim,  describing 
the  property,  and  specifying  tbe  place,  within  tbe  same 
city  or  town,  where,  and  the  time,  not  less  thsin  six 
days  after  tbe  posting,  when,  it  wHl  be  exposed  for  sale. 

Id.,  { 14a,  amended.  Wjrite  v.  Hyde.  13  Johns.  249 ;  Havens  v.  Gordon, 
5  Hun,  178 ;  Brown  v.  Cook,  9  Johns.  ^1 ;  Harvey  v.  Dane,  12  Wend.561 ; 
Piatt  V.  Sherry,  7  id.  236;  Townsendo.  PhilUps,  10  Jobna.  98. 

§  3030.  Mode  of  levy  and  sale. — Tbe  provisions  of 
sections  1384,  1385,  1386,  1387.  1405,  1409.  1410,  1411, 
1412,  and  1428  of  this  act,  substituting  tbe  constable  for 
tbe  sheriff,  apply  to  and  govern  the  levy  upon  and  sale 
of  personal  property,  by  virtue  of  an  execution  issued 
by  a  justice  of  tbe  peace  ;  except  where  a  different  rule 
is  prescribed  in  this  act. 

New. 

g  3031.  Return  of  ezecntion*— Tbe  constable  must 
return  tbe  execution  to  the  justice,  and  pay  to  bim  the 
amount  of  tbe  judgment,  with  interest,  or  so  much 
tiiereof  as  be  bas  collected  ;  returning  tbe  surplus,  if 
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any,  to  the  peraoD  from  wliose  property  it  was  col- 
lected. 

R.  S.,  part  of  1 149.    Itexter  o.  Broat,  16  Barb.  337;    R<mb  r.  Hlok*.  U 

id.  181. 

§  3032.  Ezecutioii  agaiiut  the  penon;  impriaon- 
ment  of  judgment  debtor.  —  For  waat  of  safficient 
personal  properly,  whereon  to  levy,  the  constable  must, 
if  tho  execution  requires  it,  arrest  the  judgmeut  debtor, 
and  convey  him  to  the  jail  of  the  county.  The  keeper 
of  the  jail  must  thereupon  keep  the  judgment  debtor  in 
custody,  in  all  respects  as  if  the  execution  waa  issued 
out  of  the  supreme  court,  until  the  judgment  and  the 
fees  of  the  constable  are  paid  ;  or  until  the  judgment 
debtor  is  thence  discharged,  in  due  course  of  law  ;  ex- 
cept that  if  the  execution  has  an  indorsement,  showing 
that  the  judgment  was  rendered  in  an  action  for  a  pen- 
ally  or  forfeiture,  given  by  a  statute  of  the  State,  the 
sheriflf  shall  not  admit  the  judgment  debtor  to  the  liber- 
ties of  the  jail. 

Id.,  part  ot  1} i:>l  and  143.  Barhj^dt  v.  Talk,  12  Wend.  145  •  Van  Slyck 
V.  Taylor,  9  Johns.  146;  Connors  t*.  .Toyce,  3  Lous.  Mb;  HoULster  r. 
Johnaoii.  4  Wend.  639. 

^  3033.  When  Judgment  debtor  to  be  discharged.— 

If  the  person  so  committed  to  jail  has  a  family  within 
the  State,  for  which  he  provides,  he  must  be  discharged, 
after  remaining  in  custody,  either  with,  or  without 
being  admitted  to  the  jail  liberties,  thirty  days  ;  other- 
wise, he  must  be  discharged  after  so  remaining  sixty 
days. 
Id.,  { 152,  amended. 

g  3034.  Affidavit  t  disoharge. — In  order  to  procure  a 
discharge,  as  prescribed  in  the  last  section,  the  prisoner 
must  make,  and  deliver  to  the  sheriff  or  jailer,  an  affi- 
davit, stating  the  facts  which  entitle  him  thereto,  ac- 
cording to  the  provisions  of  that  section.  Upon  receiv- 
ing such  an  affidavit  the  sheriff  or  jailer  must  fortn- 
with  discharge  the  prisoner  from  his  custody.  He  must 
thereupon  deliver  the  affidavit  to  the  clerk  of  the  county, 
who  must  file  it  in  his  office,  without  fee. 

Id. .  }i  \M  and  IM.    Coman  v.  Merrill,  19  Jobos.  277 ;  Jodd  v.  tnium, 

10  Barb.  117. 

^  3036.  Penalty  for  not  diacharging. — A  sheriff  or 
jailer,  who  refuses  to  discharge  the   prisoner,  upon  »- 
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oeiring  such  an  affidavit,  forfeits  twenty-five  dollars 
for  each  day,  daring  which  he  detains  the  prisoner ;  to 
be  recovered  bj  the  latter,  in  addition  to  any  damages, 
which  he  sustains  by  reason  of  the  false  imprisonment. 
Id.,|l». 

§  3036.  Affidavit  a  defenoe  to  action  for  escape. — 

The  receipt  of  snch  an  affidavit  is  a  defence,  to  an  action 
brought  a^inst  the  sheriff  or  jailer,  by  reason  of  the 
prisoner's  discharge. 
Id.,8lfi6. 

§  3037.  Discharge  not  to  affsct  Judgment — Not  with- 
standing  the  discharge  of  a  judgment  debtor,  as  pre- 
scribed in  the  last  four  sections,  the  judgment  remains 
valid  as  against  his  property;  and  a  new  execution  may 
be  issued  accordingly,  as  if  he  had  not  been  imprisoned. 

Id.,  1 157. 

§  3038.  Ezeontion  upon  Judgment  in  action  for  a 
chatteL — In  an  action  for  a  chattel,  the  po8see>sion  of 
which  has  not  been  delivered  to  the  prevailing  party,  an 
execution,  for  the  delivery  of  the  possession  thereof  to 
him,  as  well  as  for  any  damages  recovered  by  him,  may 
be  issued  by  the  justice  ;  unless  the  judgment  has  been 
docketed  in  the  county  clerk's  office,  as  prescribed  in 
title  sixth  of  this  chapter.  It  must  be  to  the  same  effect, 
and  executed  in  the  same  manner,  as  a  like  execution 
issued  upon  a  judgment  rendered  in  the  supreme  court ; 
except  that  it  must  be  directed  generally  to  any  cou' 
stable  of  the  county ;  and  that  the  direction  to  satisfy  a 
0am  of  nioney,  out  of  the  property  of  the  judgment 
debtor,  must  l>e  in  the  form  prescribed  in  thin  title  for 
a  like  direction,  where  an  execution  is  issued  by  a  jus- 
tice of  the  peace,  upon  a  judgment  for  a  sum  of  money. 
Substttate  for  L.  1866,  pari  of  ch.  131.    Connors  v.  Joyce.  3  Lans.  31S. 

g  3039.  Action  against  constable  for  not  returning 
execution. — If  a  constable  fails  to  return  an  execution 
within  five  days  after  the  return  day  thereof,  the  party, 
in  whose  favor  it  was  issued,  may  recover,  in  an  action 
against  the  constable,  the  amount  of  the  execution,  if 
it  was  issued  upon  a  judgment  for  a  snm  of  money;  or 
if  it  was  for  the  delivery  of  the  possession  of  a  chattel, 
the  value  of  the  chattel,  as  specified  in  the  judgment, 
tOjflrether  with  the  damages  and  costs  awarded  thereby  ; 
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and,  in  either  case,  with  interest  from  the  time  wlien  the 
judgment  was  rendered. 

Id.,  { 150. 

§  3040.  Oonstable  not  to  act  under  «Keoiitlon  irfUr 
return  day. — A  constable  shall  not  levjaponor  sell 
property,  or  arrest  a  defendant,  or  take  poBsenaion  of  a 
chattel,  by  virtue  of  an  execution,  after  the  time  limited 
therein  for  its  return,  unless  the  execution  has  been 
renewed ;  nor  shall  he  do  any  act  under  a  renewed 
execution,  after  the  expiration  of  the  time  for  which  it 
has  been  renewed. 

Id.,  1 161. 

§  3041.  Action  against  constable  for  money  col> 
looted. — Where  money,  collected  by  a  constable  npon 
an  execution,  is  not  paid  over  by  him  according  to  law, 
any  person  entitled  thereto  may  maintain  an  action  in 
his  own  name,  upon  the  instrument  of  security  given 
by  the  constable  and  his  sureties ;  and  may  recover 
therein  the  sum  so  collected,  with  interest  from  the 
time  when  it  was  collected. 

Id. ,  2 163.    Bortel «.  Ostrander,  15  How.  572. 

§  3042.  I>aty  of  constable  whose  teim  of  office  has 
expired. — A  constable,  to  whom  an  execution  is  deliv- 
ered,  whose  term  of  office  expires  on  or  before  the  return 
day  thereof,  must  proceed  thereupon  in  the  same  man* 
ner,  as  if  his  term  of  office  had  not  expired ;  and  he  and 
his  sureties  are  liable  for  any  neglect  of  duty,  with 
respect  to  the  execution  ;  or  for  money  collected  there- 
under, or  for  damages  sustained  by  reason  of  any  act 
done  by  the  constable,  touching  the  execution,  in  the 
same  manner,  and  to  the  same  extent,  as  if  his  term  of 
office  had  not  expired. 
Id.,  it  285  aad  286 ;  see  L.  1872,  cb.  788  (9  Edm.  4S1). 

§  3043.  SzeoQtion  upon  Judgment  docketed  with 
county  derk. — Where  a  judgment,  rendered  by  a  justice 
of  the  peace,  has  l>een  docketed  with  a  county  clerk, 
upon  the  filing  either  of  a  transcript  from  the  justice's 
docket,  or  of  a  transcript  from  the  clerk 'r  docket  of 
another  county,  the  execution,  to  be  issued  thereapoo 
by  the  county  clerk,  must  be  in  the  same  form,  and 
executed  in  the  samo  manner,  as  an  execution  issued 
upon  a  judgment  of  the   county  court;  except  as  othe^ 
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wise  preacribed  in  section  1367  of  this  act ;  and  except, 

also,  that,  wliere  the  judgment  iB  for  a  0am  less  than 

twenty-five  dollars,  exclusive  of  costs,  the  direction  to 

satisfy  the  judgment  out  of  the  real  properly  of  the 

judgment  debtor  must  be  omitted.    In  that  case  the 

provisions  of  this  act,  relating  to  the  satisfaction  of  an 

execution  out  of  the  judgment  debtor's  real  property, 

are  not  applicable  thereto. 

Code  of  Proc. .  1 64,  sttbd.  IS.    Otnochio  v.  Flgari,  2  Abb.  18ft ;  Leland  «. 
Smith,  U  Abb.  N.  S.  231 ;  3  Daly,  309. 


TITLE  VIII. 

Appeaie. 

AaTicuEl.  Appeals  generally. 

S.  Appeal  wbere  anew  trial  Is  not  bad  In  the  appellate  coort. 
3.  Appeal  for  a  new  trial  In  the  appellate  conrt. 

ARTICLE  FIRST. 

AFFEALB  OBNSBALL7. 

8cc.  3044.  Justice's  JDdgment  reviewed  by  appeal. 

3045.  Who  may  appeal.    To  what  conrt  appeal  to  be  taken. 

3046.  Appeal ;  when  and  how  taken. 

3017.  Service  of  notice  upon  Justice :  payment  of  costs  and  fee. 

304a.  Servic<^  of  notice  upon  respondent. 

3019.  Amendment  when  allowed. 

3050.  Undertaking  to  stay  execution  npon  {adgment. 

30f«l.  Procee<llngs :  how  stayed. 

30&2.  Id.;  when  justice  Is  dead,  etc. 

anea.  Return. 

3054.  Id.;  when  Justice  has  gone  out  of  office. 

3055.  Further  return  ;  how  compelled. 

3056.  Id.;  when  Justice  is  dead.  etc. 

3057.  Proceedings  when  error  In  fact  Is  alleged. 
^TLW.  Restitution  upon  reversal. 

3(159.  Setting  off  costs  and  recovery. 

3U60.  Certain  sums  may  be  included  In  dlsbuTsements. 

3[)61.  Judgmcnt-roU. 

§  3044.  Juatloe's  Judgment  reviewed  by  appeaL — 
The  only  mode  of  reyiewing  a  judgment,  rendered  by  a 
justice  of  the  peace  in  a  civil  action,  is  bj  an  appeal,  as 
preacribed  in  this  title. 

Code  of  Proc.,  part  of  }  351.  Schneider  o.  Annstrong,  1  Sheldon.  379 ; 
Striker  r.  BIott.6  Wend.  4ft5;  Fitch  v.  Devlin.  15  Barb.  47:  Hubbard  v. 
Ohapln.  36  How.  407 :  Nellis  r.  Turner,  4  Den.  953;  Hanlenbeck  v.  Oil- 
lies,  7  Abb.  421 :  2  Hilt.  2S»;  Pearson  r.  I^vejoy,  63  Barb.  407 ;  35  How. 
190;  Brown  v.  Jones.  1  Hilt.  204 ;  ^  Abb.  w> ;  People  ex  rel.  Robinson,  17 
How.  534 ;  29  Barb.  77 ;  People  ex  rcl.  r.  Rensselaer  Go.  Judge,  13  How. 
tm ;  Dotulaas'  v.  Hellly.  6  Week.  Dig.  144;  People  ex  reL  Oliver,  66  Barb. 
070 :  Collter  v.  Tan  Hoesen.  6  Week.  Dig.  49. 
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§  3045.  Who  may  appaaL  To  what  court  appeal  to 
be  taken. — An  appeal  may  be  taken  by  any  party  ag- 
grieved by  the  judgment.  Where  the  judgment  was 
rendered  by  a  justice  of  i\xe  peace  of  the  city  of  Bafialo^ 
the  appeal  must  be  to  the  superior  court  of  that  city  ; 
in  every  other  case,  it  must  be  to  the  county  court  of 
the  county  where  the  judgment  was  rendered. 

Gode  of  Proc. ,  part  of  H  S25  and  332 ;  MatUaon  v.  Jones.  9  How.  IS; 
Jones  r.  O^-en,  5  Hun,  a'»;  Gla&sner  r  ^Vheaton,  2  E.  D.  Smith,  se; 
Robblns  f.  Codman,4  id.  315;  Slaman  v.  Buckley,  29  Barb.  2H94  Busell 
V.  Marshall,  6  Johns.  100;  sec  Kohlbrenner  v.  £Uheimer.  19  Hua,  ^. 

§  3046.  Appeal }  when  and  how  taken.  —  An  appeal 
must  be  taken,  within  twenty  days  after  the  entry  of 
the  judgment  in  the  justice's  docket ;  except  that,  where 
a  defendant  appeals  from  a  judgment  rendered  in  an 
action,  wherein  he  did  not  appear,  and  the  Bununons 
was  not  personally  served  upon  him,  the  appeal  naay  be 
taken  within  twenty  days  after  personal  eervice  upon 
him,  on  the  part  of  the  plaintiff,  of  written  notice  of 
the  entry  of  the  j  udgment ;  but  not  after  the  expiration 
of  five  years  from  the  entry  of  the  judgment.  An  ap- 
peal is  taken  by  serving  upon  the  justice  by  whom  the 
judgment  ^as  rendered,  and  upon  the  respondent,  a 
written  notice  of  appeal. 

Code  of  Proc. ,  part  of  If  S53  and  364.  Thomas  v,  Thomas.  18  Unn.  iffl ; 
Young  t).  Whitcombe,  46  Barb.  CIS;  Fnchs  v.  Pohlnian,  2  Dalr.aO; 
Purdy  r.  Harrison,  6  N.  Y.  Leg.  Obs.  »3;  1  0.  R.  54;  Tullockr.  Brad- 
show,  7  N.  Y.Leg.  Obs.  318:  Seymour  v.  Judd,  2  N.  Y.  4«4 :  Ellas  r.  Bab- 
cock,  12  Abb.  N.  8.  288;  Pearson  v.  Lovejoy,  38  Barb.  407 ;  35  How.  lye ; 
Miller  V.  Perine,  1  Hun,  620;  People  ex  rel.  Sldridge,  7  How.  IW:  Tm 
Hcnscn  r.  Kirkpatrlck^  id.  422;  Southard  i'.  Phillips,  7  Hun,  1«;  Gri»- 
wold  t>.  Van  Deusen,2  B.  D.  Smith,  178;  Eldrldgev.  Underhlll,  17  Hno, 
241;  Partridge  v.  Thayer,  2  Sandf.  227;  People  ex  rel.  Monroe,  3  W>nd. 
426;  Hall  V.Sawyer,  47  Barb.  116;  Andrews  v.  Long,  19  Hnn,  303 ;  reTersott 
on  other  grounds,  9  Week.  Dig.  513;  Barrow  o.  Morton,  2  Hun,  ASO ;  43 
How.  132. 

§  3047.  Service  of  notice  upon  Juatice;  payment  of 
costs  and  fee. —  Service  of  the  notice  of  appeal  upon  the 
justice,  must  be  made  by  delivering  it  to  him  person- 
ally,  or  to  his  clerk,  appointed  pursuant  to  law  ;  but  if 
the  justice  is  dead,  or  if  neither  he  nor  his  clerk  can, 
after  reasonable  diligence,  be  found  within  the  county, 
service  of  the  notice  upon  the  justice  may  be  made  by 
delivering  it  to  the  clerk  of  the  appellate  court.  Unless 
the  justice  is  dead,  the  appellant  must,  at  the  time  of 
serving  the  notice,  pay  to  the  person  to  whom  it  is  de- 
livered the  costs  of  the  action,  included  in  the  judgment^ 
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and  the  Bam  of  two  dollars,  as  the  fee  of  the  justice  for 
making  the  return. 

Code  of  Proc. .  part  of  U  354  and  399.  Earll  v.  Chapman,  3  E.  D.  S.  216 ; 
Gxlswold  V.  Tan  I>eusen,  2  id.  178. 

g  3048.  Service  of  notice  upon  respondent.  —  Service 
of  the  notice  of  appeal  upon  the  respondent  may  be 
made,  by  delivering  it,  in  any  part  of  the  State,  to  the 
respondent  personally,  or  In  one  of  the  following 
methods : 

1.  If  \he  respondent  is  a  resident  of  the  county,  by 
leaving  it  at  his  residence,  with  a  person  of  suitable  age 
and  discretion.  If  he  is  not  a  resident  of  the  county, 
and  the  person  who  appeared  as  his  attorney  upon  the 
trial  is  a  resident  thereof,  it  may  be  served  upon  the 
attorney,  either  personally,  or  by  leaving  it  at  his  resi- 
dence, with  a  person  of  suitable  age  and  discretion. 

2.  If  service  within  the  county  cannot  be  made,  with 
dae  diligence,  upon  the  respondent  personally,  or  in  the 
method  prescribed  in  the  foregoing  subdivision,  the  no- 
tice of  appeal  may  be  served  upon  him,  by  delivering 
it  to  the  clerk  of  the  appellate  court. 

Code  of  Proc. ,  part  of  {  354.    Lake  v.  Kels,  11  Abb.  N.  S.  37. 

§  3049.  Amendment,  when  allowed,  —  Where  the 
appellant,  seasonably  and  in  good  faith,  serves  the  no- 
tice of  appeal,  upon  either  the  justice  or  the  respondent, 
but  omits,  through  mistake,  inadvertence,  or  excusable 
neglect,  to  serve  it  upon  the  other,  or  to  do  any  other 
act  necessary  to  perfect  the  appeal,  the  appellate  court, 
upon  proof  by  affidavit  of  the  facts,  may,  in  its  discre- 
tion, permit  the  omission  to  be  supplied,  or  an  amend- 
ment to  be  made,  upon  such  terms  as  justice  requires. 

Code  of  Proc,  I  327.  Burrows  r.  Norton,  2  Hun.S'W;  48  How.  132; 
Scarborough  v.  Dady,  19  Alb.  L.  J.  164 ;  Roberts  v.  Duvlds,  12  Uun,  394 ; 
Thomas  V.  Thomas,  Hid.  48L ;  Eldridge  v.  Underbill,  17  id.  241. 

§  3060.  Undertaking  to  stay  execution  upon  Judg- 
ment.—  If  the  appellant  desires  a  stay  of  execution,  he 
must  give  a  written  undertaking,  executed  by  one  or 
more  sureties,  approved  by  the  j  ustice  who  rendered 
the  judgment,  or  by  a  judge  of  the  appellate  court,  to 
the  effect  that,  if  the  appeal  is  dismissed  ;  or  if  judg- 
ment is  rendered  against  the  appellant  in  the  appellate 
court,  and  an  execution  issued  thereupon  is  returned 
wholly  or  partly  unsatisfied  ;  the  sureties  will  pay  the 
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amoant  of  the  jadgment,  or  the  portion  thereof  remain- 
ing'  unsatisfied,  not  exceeding  a  sum,  specified  in  the 
andertalkiug,  -which  must  be  at  least  one  hundred  dol- 
lars, and  not  less  than  twice  the  amoant  of  the  judg- 
ment  ;  or,  if  tlie  judgment  in  the  justice's  court  is  for 
the  recovery  of  a  chattel,  that  the  sureties  will  pay  the 
sum  fixed  by  that  judgment  as  the  value  of  the  chattel, 
together  with  the  damages,  if  any.  awarded  lor  the 
taking,  withholding,  or  detention  thereof.  A  copy  of 
the  undertaking,  with  a  notice  of  the  delivery  thereof, 
must  be  served  with  the  notice  of  appeal,  and  in  like 
manner.  Section  1385  of  this  act  applies  to  such  an  an^ 
dertaking. 

Code  of  Proc . ,  if  355  and  356.  People  ex  rel.  r.  Orleans  C.  P. ,  2  VTend. 
292;  People  ex  rcl.  r.  ChauUuquaC.  P.,  W.  618;  BniRta  r.  Le«,  18  Al»b. 
398;  Doollttlc  r.  Wninny,  31  N.  Y.  35(»;  Hawkius  r.  Major,  5  Kbh.  3H: 
Conway  r.  Hitchins,  9  Barb.  37^;  Pnivn  r.  Tyler,  18  IIow.  3Sl ;  Utimnier> 
ton  V.  Hay,  65  N.  Y.  3tii) ;  Smith  r.  Crouse,  34  Barb.  433:  Ondenlook  r. 
Emmons,  2  Hilt.  504  ;  9  Abb.  1H7  ;  17  How.  5t5;  Koss  r.  Ferris,  1;$  Han, 
210. 

g  3061.  Proceedings;  how  stayed. —  The  delivery 
of  the  undertaking  to  the  justice  or  to  his  clerk,  ap- 
pointed pursuant  to  law,  and  service  of  a  copy  thereof, 
and  of  notice  of  the  delivery  thereof,  stay  the  issuing 
of  an  execution  upon  the  judgment.  If  an  execution 
has  been  issued,  the  service  of  a  copy  of  the  undertak- 
ing, certified  by  the  justice  or  the  clerk,  or  accompanied 
with  an  affidavit,  showing  that  it  is  a  copy,  and  that  the 
original  has  been  duly  filed,  upon  the  officer  holding  the 
execution,  stays  fnrtner  proceedings  thereunder. 

Id. ,  }  357.  Jones  V.  McCarl,  7  Abb.  41S ;  Smith  v.  Allen,  2  E.  D. SmU1^ 
239. 

§  3052.  Id.;  when  Justice  is  dead,  etc.  —  Where  the 
justice  is  dead,  or  cannot,  with  due  diligence,  he  found 
within  the  county,  and  he  has  no  clerk,  appointed  pur- 
suant to  law,  or  the  clerk  cannot,  with  due  diligence, he 
found  within  the  county,  the  undertaking  may  be  filed 
with  the  clerk  of  the  appellate  court.  In  that  case,  no- 
tice of  the  filin/r  must  be  given  to  the  respondent,  as  pre- 
scribed in  section  3048  of  this  act,  for  service  of  a  no. 
tice  of  appeal  upon  him.  The  filing  of  the  undertaking 
has  the  same  effect,  as  the  delivery  thereof  to  the  jus- 
tice ;  and  a  copy  thereof  certified  by  the  countv  clerk, 
served  upon  the  officer  holding  an  execution,  has  the 
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same  effect,  as  if  it  was  certified,  as  prescribed  in  the 
last  section. 

Id.,  1358. 

g  3063.  Return.  — The  justice  uust,  after  ten  and 
^within  thirty  days  from  the  service  of  the  notice  of  ap- 
peal, and  the  payment  of  the  costs  and  fee,  as  pre- 
Bcribed  in  section  S047  of  this  act,  make  a  return  to  the 
appellate  court,  annex  thereto  the  notice  of  appeal  and 
the  andertaklnff,  if  any  has  been  delivered  to  him  or  to 
his  clerk,  and  file  the  same  with  the  clerk  of  the  ap- 
pellate  court.  The  return  must  contain  all  the  pro- 
ceedings, including  the  evidence  and  the  judgment  ; 
unless  the  appellant  has,  in  his  notice  of  appeal,  de- 
manded a  new  trial,  in  a  case  where  he  is  entitled 
thereto,  as  prescribed  in  article  third  of  this  title.  In 
the  latter  case,  the  justice  must  return  the  summons, 
together  with  each  warrant  of  attachment,  order  of  ar- 
rest, or  requisition  to  replevy,  or  execution  granted  by 
him  in  the  action,  with  the  proof  of  the  service  thereof; 
the  pleadings,  or  copies  thereof ;  the  proceedings  upon 
the  trial ;  and  the  judgment ;  with  a  brief  statement  of 
the  amount  and  nature  of  the  claims  litigated  by  the 
parties.  But  he  need  not  return  the  evidence,  or  any 
part  thereof,  unless  he  is  required  so  to  do  by  the  spe- 
cial order  of  the  appellate  court. 

Id.- 1 860,  amended.  Ba\Ja  t?.  Rowley,  37  How.  120 ;  Day  v.  Wllber,  2 
Cal.  134;  ORden  v.  Sanderson,  3  £.  D.  Bn]ith,166;  Cabre  v.  Sturges,  1 
Hllt.  160;  Belshaw  V.  Colle,  3  C.  R.  184  ;  Peters  v.  Dlossy,  3  E.  D.  Smith, 
116 ;  Smith  v.  Van  Brnnt,  2  Id.  .^34 ;  Phillips  v.  Caswell,  4  Cow.  306;  Fox 
V.  Johnson,  Sid.  20;  Rudd  v.  Baker.  7  Johns.  548:  Tompkins  v.  Sands.  8 
Wend.  462;  McDonnell  v.  Bumim,  31  How.  154;  Orcutt  v.  Calilll,  24  N. 
T.  578;  Uanee  v,  Cayuga  A  Susg.  R.  R.  Co.,  28 id.  428 ;  Calligan  r.  Mix, 
12  Huw.  495;  Striker  vrMott,  6  Wend.  485;  Potter  v.  Whittaker,  27  How. 
10:  Averyu.  Woodbcck.6Lan8.498;  Sprlngr.Baker.l  Hilt. 526:  Keating 
V.  Serrell,  5  Daly,  278  ■  Hyland  v. Sherman.  2  B.  D.  Smith,  234 ;  Lynsky  v, 
Pendergrast,  id.  43 ;  Bates  v.  Conklin,  10  Wend.  389. 

§  3064.  Id*)  when  Justice  has  gone  out  of  office. — 

Wliere  the  Justice  has  gone  out  of  office,  he  must,  never- 
theless, make  a  return  in  the  same  manner,  and  his  re* 
turn  has  the  same  effect,  as  if  he  remained  in  office. 

Codeof  Proc.j361. 

g  3055.  Further  return;  how  compelled.  —  If  the 
return  is  defective,  the  appellate  court  may  direct  the 
justice  to  make  a  further  or  amended  return,  as  often 
as  is  necessary.     The  appellate  court  may  compel  the 
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justice,  hj  attftcUment,  to  make  and  file  a  return,  or  a 
further  or  amended  return.  The  court  is  always  open 
for  those  purposes.  Where  the  justice  has  removed  to 
another  county  of  the  State,  the  appellate  court  may 
compel  him  to  make  the  return,  as  if  he  wasBtill  withik 
the  county  where  the  judgment  was  rendered* 

Id. ,  H  342,  »S.    Flint  v.  Oaalt,  19  Hun,  213;    OadevdoDk  v.  Ranlen.  S 

mil,  3iJ;  Lynsky  r.  PenUergrKst,  2  E.  D.  Smith,  43;  Jones  r.  Francis, t 
Reporter,  6J0;  Raw^on  v.  Grow,  4  E.  D.  S.  18;  Fairbanks  r.  Corlle^.  S«. 
&H2 ;  1  Abb.  150  ;  Smith  v.  Johnaon,  30  How.  374 ;  Bauoi  p.  Tarpenay.3 
Hill,  75;  Capewell  v-  Omisby.  2  E.D.Smith,  180;  Bat«s  r.  Coalilini;,  l« 
Wend,  389;  Barber  v.  Stettheimer,  13  Hun.  198  ;  Althouae  r.  Riw.  4  K. 
D.  Smith,  347 ;  Matthews  v.  FristeU  2  id.  90. 

§  3056.  Id.$  when  Jttstice  is  dead,  etc.  —  If  the  jos- 
tice  dies,  becomes  a  lunatic,  absconds,  removes  from 
the  State,  or  otherwise  becomes  unable  to  make  the  re- 
turn, the  appellate  court  may  receive  affidavits,  or  ex- 
amine witnesses,  as  to  the  evidence  and  other  proceed- 
ings taken,  and  the  judgment  rendered,  before  the  jus. 
tice  ;  and  may  determine  the  appeal,  as  if  a  return  had 
been  duly  made  by  the  justice. 
Id.,  }  3S3.   Bnsh  r.  Dennison,  14  How.  380. 

g  3057.  Proceedings  when  error  in  fact  is  aUagwi— 

Where  au  appeal  is  founded  upon  an  error  in  fact  in 

the  proceedings,  not  affecting  the  merits  of  the  action, 

and  not  within  the  knowledge  of  the  justice,  the  court 

may  determine  the  matter  upon  affidavits  ;  or,  in  its 

discretion,  upon  the  examination  of  witnesses  ;  or  in 

both  methods. 

Id.,  part  of  I  "66.  Kasron  v.  Mills,  8  How.  377  ;  Blglow  v.  Sanders  22 
Barb.  147 :  Adsit  v.  Wilson,  7  How.  64 ;  Kurd  r.  Be«niao.  8  id.  SM: 
Lynch  v.  McBeth,  7  id.  113;  Wavel  v.  Wiles,  24  N.  Y.  635;  Cook  r.  Swift, 
10  Abb.  215;  Sperry  r.  Reynolds,  A  Lans.  407;  WlUlns  r.  Wheeler.  S  Abb. 
116 :  7  How.  93:  28  Barb.  669 ;  Rose  r.  Smith,  4  Cow.l7:  Harvey  r.Rlch«tl, 
15  Johns.  87 ;  Fitch  v.  I>}viin,  15  Barb.  47 ;  Kelly  v.  Brower,  1  Ililt.  514; 
Carroll  r.  Qoslln,  2  £.  D.  S.  76. 

§  3058.  Restitution  upon  rsvenaL — Where  the  judg- 
ment of  the  justice  is  reversed  or  modified,  the  appellate 
court  may  make  or  compel  restitution  of  property  or  of 
a  right,  lost  by  means  of  the  erroneous  judgment ;  bot 
not  so  as  to  affect  the  title  of  a  purchaser,  in  good  faith 
and  for  value,  of  property  sold  by  virtue  of  a  warrant  of 
attachment  in  the  action,  or  an  execution  issued  upon 
the  judgment.  In  that  case,  the  appellate  court  may 
compel  the  value,  or  the  purchase-price  to  bo  restored, 
or  deposited  to  abide  the  event  of  the  action,  as  justice 
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Tequires.  Six  days'  notice  of  an  application  for  an  order 
:for  restitution  must  be  given  ;  and,  if  the  application  is 
granted  before  judgment,  tlie  proper  direction  may  be 
included  therein. 

Id.,  I  369.  Hunt  v.  Westervelt,  4  E-D.  8.  225;  Estos  v.  Baldwin,  9 
How.  80 :  Cashing  v.  Tanderbilt,  7  Daly,  512  ;  Marvin  r.  Brewster  Iron 
Mining  <!:u.,  56  N.  Y.  671. 

§  3069.  Setting  oflf  ooBts  and  recovery. —  If,  upon  the 
appeal,  a  sum  of  money  is  awarded  to  one  party,  and 
costs  are^  awarded  to  the  adverse  party,  the  appellate 
court  must  set  off  the  one  against  the  other,  and  render 
judgment  for  the  balance. 

Id. ,  1 370.   Johnson  v.  Farrell,  10  Abb.  384. 

g  3060.  Certain  sums  may  be  included  in  diaborse- 
ments.  —  W^ere  costs  are  awarded  to  the  appellant,  he 
may  include,  in  the  disbursements  upon  the  appeal,  the 
costs  and  fee  paid  to  the  justice  upon  taking  the  appeal ; 
and,  where  the  judgment  rendered  by  the  justice  was 
against  the  appellant,  he  may  also  include,  in  those  dis- 
bursements, the  costs  of  the  action,  before  the  justice, 
which  he  would  have  been  entitled  to  recover,  if  the 
Judgment  of  the  justice  had  been  in  his  favor. 

Id.,  part  of  {  371. 

§  3061.  Judgment-roll.  —  The  clerk,  immediately 
after  entering  final  judgment  upon  the  determination  of 
an  appeal,  must  attach  together  and  file  such  of  the  fol- 
lowing papers,  as  were  used  upon  the  appeal ;  which 
constitute  the  judgment-roll : 

1.  The  return  of  the  j  ustice,  or  a  certified  copy  thereof ; 
the  notice  of  appeal ;  and  the  undertaking,  if  any  has 
been  given. 

2.  The  verdict,  report,  or  decision,  and  each  offer,  if 
any,  made  as  prescribed  in  article  third  of  this  title. 

8.  A  certified  copy  of  the  judgment,  together  with  eacb 
notice  of  exceptions,  or  case,  which  is  then  on  file. 

4.  Every  otner  paper,  then  on  file,  and  a  certified  copy 
of  every  order,  which  in  any  way  Involves  the  merits, 
or  necessarily  affects  the  judgment. 

Id.  8  367. 
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ARTICLE  SECOND. 

AFFJCAL  WHBRB  A  NEW  TRIAL  IS  NOT  HAD  IK  THB  AFFBI*- 
LATB  COURT. 

Bkc.  3062.  Hearing  of  appeal ;  dismissal  thereof 

3063.  JudKment. 

3064.  When  new  trial  in  Justice's  coart  may  bedlracted. 

3065.  Id. :  proceedings  before  Justice. 

3066.  Costs :  when  awarded. 

3067.  Amount  of  costs. 

§  3062.  Hearing  of  appeal :  dlBmissal  thereo£ —  If 

the  case  la  one  where  the  appellant  is  not  entitled  to,  or 

has  not  demanded,  a  new  trial  in  the  appellate  court,  as 

prescribed  in  section  3068  of  this  act,  the  appeal  majr 

be  brought  to  a  hearing  in  the  appellate  court,  at  any 

term  thereof,  at  which  such  an  appeal  can  be  beard,  held 

after  the  return  is  filed,  upon  a  notice  by  either  party, 

of  not  less  than  eight  days.     It  must  be  placed  u}>ontho 

calendar ;  and  must  continue  thereupon,  without  further 

notice,  until  it  is  finally  disposed  of.     If,  after  being 

regularly  placed  upon  the  calendar,  neither  party  brioga 

it  to  a  hearing  before  the  end  of  the  second  term  there. 

after,  at  whicli  it  might  be  noticed  for  hearing,  and  heard, 

tho  court  must  dismiss  the  appeal,  unless  it  directs  the 

same  to  be  continued,   for  cause  shown.     If  the  appeal 

is  to  the  superior  court  of  Bufialo,  it  must  be  heard  at  a 

general  term  thereof. 

Code  ofProc..  i  ■V>4.  Beardsley  v.  Bowker.  6  W«ek.  Dk^.  MI:  Jones  r. 
Holmes,  b  liun.  :i3»;  Matthews  v.  Arnold,  14  id.  S76-,  Sheldon  v.  Albro.8 
How.  305 ;  Davis  v.  Stone,  16  id.  ^38. 

§  3063.  Judgment— In  a  case  specified  in  the  last 
section,  the  appeal  must  be  heard  upon  the  original 
papers,  or  a  certified  copy  thereof ;  and  a  copy  or  copies 
thereof  need  not  be  furnished  for  the  use  of  the  court. 
Tho  appellate  court  must  render  judgment  according  to 
the  justice  of  the  case,  without  regard  to  technical  errors 
or  defects,  which  do  not  affect  the  merits.  It  may  affirm 
or  reverse  the  judgment  of  the  justice,  in  whole  or  In 
part,  and  as  to  any  or  all  of  the  parties,  and  for  errors 
of  law  or  of  fact. 


Id. .  H  36ft  and  366.  Woodslde  r.  Pender,  2  B.  D.  S.  390 ;  Story  r.  Bishoo. 
4  Id.  423;  Roe  v.  Hanson,  5  Lans.  304:  Meech  r.  Brown.  1  Hill,  257: 
Whitney©.  Bayard,  2  Sandf.  6.34:  Adams  r.  Kearny.  2  B.  D.  S.  42:  Coo- 

KmoU  c.  Ketcham,  56  Barb.  Ill ;  Schoonmaker  r.  Spencer.  54  N.  V.  ad ; 
urn  V.  Tarpenny,  3  niU.75;  Warring  v.  Loonifa,  4  Barb.  484:  Clements 
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V.  BeiU«mln,  12  Johni.  299;  SUfford  v.  Willlami,  4  Den.  ia2;  Bellows  v. 
Sackett,  IS  Barb.  06;  Bue  v.  Perry,  63  Id.  40:  Osincup  v.  Nichols,  49  id. 
14ft :  Wells  V.  Cone, 55  Id.  566  ;  Onderdonk  r.  Emmons,  2  Hilt.  504;  Tryoa 
V.  Jennings,  12  Abb.  33;  22  How.  421 ;  Teaz  v.  Christie,  2  Abb.  259; 
Dnicker  V.  Patterson,  2  Hilt.  135;  Fields  v.  Moul.  15  Abb.  6 ;  Kafuon  v. 
Mills,  8  How.  377;  Brownell  v.  Winnie,  29 Id.  193:  29  N.Y.  400;  Shaw  r. 
Davis,  5!^  Barb.  3it9 ;  Van  Slyok  v.  Snell,  G  Lans.  299.  Proceedings  on  ap- 
peal.-Angell  V.  Cook,  2  T.  A  C.  17.^:  Ackley  r.  Tarbox,  31  N.Y.  .%4 ;  Nor- 
Tls  V.  Bleakley,  3  Abb.  107 ;  Glossner  r.  Wheaton,  2  E.  D.  Bniith,  352 ;  La 
Motte  V.  Archer,  4  id.  46 ;  Weed  r.  Lee,  50  Barb.  3M ;  Fanning  v.  l>ent,S 
E.  D.  8.  206;  Hardy  v.  Seelye,  8  Abb.  108;  1  Hilt.  90:  Edwards  r.  Drew, 
2  E.  D.  Smith,  56:  Staats  v.  Hndson  R.  K.  R.  Co.,  39  Barb.  298 :  23  How. 
463:  Decker  v.  Haasell,  M  id.  528;  Brownell  v.  Winne,  22  N.  Y.  AW; 
Anon3aDous,  9  Wend.  .VD3;  Blln  r. Campbell,  14  Johns.  432;  Onderdonk  v. 
Ranlett,3Hill,323;    Ellert  v.  Kelly,  4  E.  D.  8.  12;   10  How.  392.    What 

auesttons  may  be  reviewed  on  appeal.— Wood  v.  Randall,  5  Hill,  264; 
tephena  v.  Baird.  9  Cow.  274  ;  Desmond  v.  Rice,  1  Hilt.  690;  Willard  v. 
Bridge,  4  Barb.  361 ;  Austin  v.  Barns,  16  Id.  643 :  Roe  v.  Berry,  41  How. 
385;  Avery  v.  Leach,  9  Han.  106;  Smith  v.  Hill,  22  Barb.  666;  Fulton  «. 
Healon.l  id.  532;  Lee  v.  Schmidt,  1  Hill.  537;  6  Abb.  183;  Aiistin  v. 
Bams,  16  Barb.  643:  Andrews  v.  Harrington,  19  Id.  343;  Pruyn  v.  Tyler, 
18  How.  331;  Rlsedorpho.  Ingalls,  6  Week.  Dig.  340;  EMridge  v.  Mc- 
Nn1ty,45  How.  400;  Neff  o.  Clute,12  Barb.  446;  Hall  r.  McKechnte.  22 
id.  244;  Mayor  v.  Oreen,  1  Abb.  344 ;  Copely  r.  Rose,  2  N.Y.  115;  Howe 
Sewing  Machine  Co.  v.  Haupt,  7  Daly,  108 ;  Castree  v.  Gav<;lle,  4  E.  D. 
8.  426;  Ncff  r.  Clute,  12  Barb.  466;  Tlfll  o.  TifTt,  4  Den.  175;  Young  v. 
Rammell,  5  Hill,  60;  Mayor  v.  Green,  1  Hilt.  893;  Bloodgood  r.  Overfieen 
of  Poor,  12  Johns.  285;  Andrews  v.  Thorp,  1  E.  D.  S.  615:  Mlln  v.  Rua- 
sell,  3  Id.  303:  Gosling  v.  Broach,  Id.  49:  Avogadro  v.  Bull,  4  id.  3A4: 
Andrews  r.  Harrtngton,  19  Barb.  343;  Aldrlch  v.  Ketcham,3E.  D.  S. 
577  ;  People  ex  rel.  Powers,  19  Abb. 99.  Jurisdiction.— Castree  v.  Gave  lie, 
4  E.  D.  Smith, 423:  Felch  *.  Devlin,  15  Barb.  47  ;  Willlns  ».  Whrtler.  » 
Id.  f69;  17  How.  93;  Desmond  v.  Rice,  1  Hilt.  530;  Tiffany  v.  Gilbert,  4 
Barb.  320;  Pearson  v.  Fiske,  7  Abb.  419 ;  Pollock  v.  Hoag.  4  £.  D.  S.  473; 
Seymour  v.  Bradfleld.  35  Barb.  49;  Luckey  v.  Frantzkee,l  £.  D.  i^mUh, 
47 ;  Briggs  v.  Evans,  id.  192 ;  Doujthty  r.  Crosier,  9  Abb.  411 ;  Shaw  o. 
Davis,  55  Barb.  389.  Proof,  etc.— Kanney  r.  Gwynne.  3  E.  D.  S.  59; 
Gehaar  v.  Ross,  I  Hilt.  117;  Whitlock  v.  Bucno,  I  Hilt.  72;  Austin  v. 
Burns,  16  Barb.  643;  Carter  v.  Dalllmore,  2  Sandf.  222;  Alburtls  t>.  Mo- 
Cready,2  E.  D.  Smith,  39;  Moore  r.  Noble,  52  Barb.  425;  Everett  r. 
Parks,  62  id.  9 ;  Mayor  r.  Hyatt,  3  E.  D.  S.  156  ;  Main  v.  Eagle.  1  Id.  619 ; 
Bart  r.  Smith,  5  Barb.  283  ;  Harper  r.  Leal,  10  How.  276 :  Buck  v.  Water- 
bury,  13  Barb.  116 ;  Decker  v.  Myers,  31  How.  372 ;  Belden  r.  Nlcolay.  4 
B.  D.  S.  14 :  Harper  V.  Leal,  10  How.  276;  Crane  v.  Hardman.  4  E.  D.  8. 
448:  Moore  v.  Somerind^ke.  1  Hilt.  199  ;  Went  worth  r.  Buhler.  3E.  D. 
Smith,  306;  Raymond  r.  Richardson,  4  Id.  171:  McAHsterr.  Sexton,  id. 
41;  Helm  v.  Wolf.  1  Id.  70-  Searles  v.  Cronk.  38  How.  320;  Baker  o. 
Bonesteel,  2  Hilt.  397 ;  Bumhamt».  Butler,  31  N.  Y.  4hO;  Alfonl  t.  Ste- 
vens, 63  Barb.  29;  Dempsey  r.  Paige,  4  K.  D.  S.  218;  Poxzoni  v.  Hender- 
•on.  21d.  146;  Kinney  V.  Pudney,  6  How,  258;  Rogers  v.  Ackerroan.  22 
Barb.  134 ;  McLaughlin  v.  Barnard.  2  E.  D.  S.  72 :  Morrill  v.  Whitehead, 
4  Id.  239;  Parker  r.  Eaton,  25  Barb.  122;  Tibbetts  r.  Percy,  24  Id.  39; 
Tatti-rsall  r.  Hoss,  1  Hilt.  66;  Walsh  r.  Cornett,  17  Hun,  27;  Doughty  v. 
Croiier.  9  Abb.  411;  Loyd  v.  Fox.  1  E.  D.  S.  101.  Jury,  etc.-Pettil  v, 
Ide,^12  Abb.  44  ;  Van  Kirk  r.  Wilds,  II  Barb.  620;  Carland  v.  Day,  4  E. 
P.  S.  251 ;  Needles  v.  Howard.  1  id.  54 ;  Mitchell  v.  Menkle,  1  Hilt.  142; 
Harpell  v.  Curtis,  1  E.  D.  S.  78 ;  Weed  v.  Lee^  Barb.  3M ;  Burgett  v. 
Bd wards,  4  Lan-^i.  193;  Althonse  v.  Rice,  4  E.  D.  S.  347;  Cropsey  r. 
Murphy.  1  HUt.  126;  Cady  «.  Falrcbild,  18  Johns.  129 ;  Stephens  v.Wfder, 
ae  N.  Y.351 ;  Barrick  r.  Austin,  21  Barb.  241:  Lambert  r.  Seely.  17  How. 
432 :  Allen  v.  Stone,  9  Barb.  60 ;  Prentiss  r.  Sprague,  1  Hilt.  42K  ;  Watson 
V.  Davis,  19  Wend.  371 ;  Wiseman r.  Panama  R.R.  Co.,  Hilt.  300. 

g  3064.  When  now  trial  in  Jtuitioe'i  court  may  be 
directed. —  If  the  appeal  ia  taken  by  a  defendant,  who 
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failed  to  appear  before  the  jastioe.  either  upon  the  re- 
turn  of  the  Bammons,  or  at  the  time  to  which  the  trial 
of  the  action  was  adjourned;  and  he  shows,  by  affidavit 
or  otherwise,  that  manifest  injustice  has  been  done,  and 
renders  a  satisfactory  excuse  for  his  default;  the  appel 
late  court  may.  in  its  discretion,  set  aside  the  judgment 
appealed  from,  or  stay  proceedings  thereimder,  and  by 
order  direct  a  new  trial,  before  the  same  justice,  or  b^ 
fore  another  justice  of  the  same  county,  designated  in 
the  order,  at  such  a  time  and  place,  specified  in  the 
order,  and  upon  such  terms,  as  it  deems  proper. 

Code  of  Proc^  part  of  1 366.  Bunker  v.  Latjon,  1  K.  D.  8. 410 :  NwanU 
V.  Drew,  2  Id.  30;  Hunt  r.  West^rveU,  4  id.  22i;  Jewel  r.  Heiiuel.6 
Dalv,  <ll;  Armstronff  V.  Craig.  18  Barb.  387:  Gardner  r.  Wright,  3  K.D. 
8.  33«:  Campu.  Stewart, 3  id.  88:  Forsterr.  Capcweli,  l  Uiit.  47;  Maj-or 
V.  Ureen.  Id.  393 :  Ball  v.  MAOder.  19  How.  468 ;  Seymour  r.  Blmer.  4  E. 
D.  S.  199 :  Mulhcrii  v.  Hyde,  3  id.  177  ,  Lent  r.  Jones,  4  id.  52 ;  Beach  ■■. 
HcCann,  1  Hflt.  2M:    Fowler  v.  Colyer,  2  E.D.S.  12J ;  W»vel  r.  Wiles,  24 

g.  Y.  6:»;  Mitchell  r.  Menkle,  1  Hilt.  142;  Oottsbenrer  r.  Hametl,  2  E. 
.  S.  128 ;  Travis  v.  Basnctt,  3  id.  171  ;  UaQKhey  r.  Wilwn,  1  Hilt.  2»: 
Waring  V.  McKlnley.  62  Barb.  612;  Fitch  r.  Uevtln.  l&id.  47;  Williami 
D.HcCaaley,  3  £.D.8.  120;  Muber  v..Ueld.  3  Abb.Pr.  IIU. 

g  3065.  Id. ;  proceedings  befero  Justice.  —  Where  a 

new  trial  is  directed  before  a  justice,  as  prescribed  in  the 
last  section,  the  parties  must  appear  before  him,  at  the 
time  and  place  specified  in  the  order  of  the  appellate 
court,  without  service  of  any  notice,  or  of  a  copy  of  the 
order.  Thereupon  the  like  proceedings  must  be  had  in 
the  action,  as  upon  the  return  of  a  summons  personallj 
served. 

Codeof  Proc.,|366. 

§  3066.  Costs  I  when  awarded.  —  Upon  an  appeal 

{>rovided  for  in  tnis  article,  the  award  of  costs  ia  regn- 
ated  as  follows : 

1.  If  the  appeal  is  dismissed,  becaose  neither  party 
brings  it  to  a  hearinf?,  as  prescribed  in  this  article,  costs 
phall  not  be  awarded  to  either  party. 

2.  If  the  judgment  is  reveracKi  for  an  error  in  fact,  not 
affecting  the  merits  ;  or  if  a  new  trial  is  directed,  before 
the  same  or  another  justice,  as  prescribed  in  this  a.rticle; 
the  costs  of  the  appeal  are  in  the  discretion  of  the  appel- 
late court. 

3.  If  the  judgment  is  affirmed,  costs  must  be  awarded 
to  the  respondent. 

4.  If  the  I'udgment  is  reversed,  coats  must  be  awarded 
to  the  appellant . 
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5.  If  the  judgment  is  affirmed  only  in  part,  the  costs, 

or  such  a  part  thereof,  as  to  the  appellate  court  seems 

jast.  not  exceeding  ten  dollars,  besides  disbursements, 

maj  be  awarded  to  either  party. 

Id.,  part  of  U  368. 371.  Jacks  v.  Darrin,  1  Abb.  232;  Wood  v.  Brown, 
«  Daly,  428 ;  Snyder  *.  Goodrich,  2  E.  D.  8.  84 ;  Chapln  v.  ChurchllU  12 
How.  367 :  Hahn  v.  Yao  Doren.  1  £.  D.  S.  411;  Main  v.  Bagle,  1  id.  619; 
LoKuev.QIlllck,i-.3!». 

t3067.  Amount  of  oosta.  —  Upon  an  appeal,  pro- 
ed  for  in  this  article,  costs,  when  awarded,  must  be  as 
follows,  besides  disbursements : 

To  the  appellant,  upon  reversal,  thirty  dollars. 
To  the  respondent,  upon  affirmance,  twenty-five  dol- 
lars. 
Oode  of  Proc. ,  part  of  S  71,  amended. 


ARTICLE  THIRD. 

APPBAL  FOR  A  NEW  TRIAL  IN  THB  APPELLATE 
COURT. 

8bo.  3068.  When  appellant  may  demand  new  trial  In  appellate  court. 
3069.  Undertaking;  to  be  given. 
3<J70.  Offer  to  compromise  before  return. 

3071.  ProceedfngM  In  appellate  court. 

3072.  Offer  to  compromise  after  return. 

3073.  Amount  of  costs* 

g  3068.  When  appellant  may  demand  new  trial  in 
appelate  court. —  Where  an  issue  of  fact  or  an  issue  of 
law  was  joined  before  the  justice,  and  the  sum,  for 
which  judgment  was  demanded  by  either  party  in  his 
pleading,  exceeds  fifty  dollars ;  or  where,  in  an  action 
to  recover  a  chattel,  tne  value  of  the  property,  as  fixed, 
together  with  the  damages  recovered,  if  any,  exceeds 
fifty  dollars  ;  the  appellant  may,  in  his  notice  of  ap- 
peal, demand  a  new  trial  in  the  appellate  court ;  and 
thereupon  is  entitled  thereto,  whetner  the  defendant 
was  or  was  not  present  at  the  trial. 

See  Code  of  Proc,  1 3S2.  Powler  v.  Westervclt,  17  Abb.  W :  40  Barb. 
gr4:  Nellla  p.  Tucker,  6  I>en.  82;  Fuller  v.  Brlerly,  36  How.  47 :  Houghton 
V.  Kenyon,  38  id.  107 ;  Hayes  v.  Kedzie,  II  Hun,  fi77  ;  Ovenahlre  v.  Adee, 
37  How.  368 ;  Merrill  v.  PatUson,  44  id.  289. 

§  3069.  Undertaking  to  be  given. —  To  render  such 
»n  appeal  effectual,  the  appellant  must,  at  the  time  of 
the  service  of  the  notice  of  appeal  upon  the  justice, 
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give  the  undertaking  required,  by  tliis  title,  to  stay  tlie 
execution  of  the  judgment. 

Id. ,  part  of  1 325.  Kuntz  v.  Litz,  8  Hun,  14 ;  Lake  v.  Kels,  11  Abb.  K. 
S.37. 

§  3070.  Offer  to  compromiie  before  return. —  Upon 
an  appeal,  provided  for  in  tbis  article,  from  a  judgment 
for  a  sum  of  money  only,  the  respondent  may,  within 
fifteen  days  after  service  of  the  notice  of  appeal  upon 
him,  and  before  the  return  is  filed,  serve  upon  the  ap- 
pellant, or  his  attorney,  a  written  offer,  to  allow  judg- 
ment to  be  rendered  in  the  appellate  court,  in  favor  of 
either  party,  for  a  specified  sum.  If  the  offer  is  not  ac- 
cepted, it  cannot  be  proved  upon  the  trial.  If  the 
appellant,  within  five  days  after  service  of  the  offer, 
serves  upon  the  respondent,  or  his  attorney,  written 
notice  that  he  accepts  the  offer,  he  must  file  it,  with  an 
affidavit  of  service  of  the  notice  of  acceptance,  with  the 
clerk  of  the  appellate  court,  who  thereupon  mast  enter 
judgment  accordingly.  In  such  a  case,  the  appellant 
is  entitled  to  fecover  his  costs  in  the  court  below,  and 
his  disbursements  upon  the  appeal,  including-  the  costs 
and  fees,  if  any,  paid  to  the  justice  upon  taking  the  ap- 
peal ;  but  neither  party  is  entitled  to  costs  upon  the 
appeal.  If  an  offer  is  not  made,  and  the  verdict,  report, 
or  decision,  upon  the  appeal,  is  more  favorable  to  the 
appellant,  by  the  sum  of  ten  dollars,  than  the  verdict 
or  decision  in  the  court  below ;  or  if  an  oflfer  is  made 
and  not  accepted,  and  the  verdict,  report,  or  decision, 
npon  the  appeal,  is  more  favorable  to  the  appellant,  by 
the  sum  of  ten  dollars,  than  the  amount  of  the  offer  ; 
the  appellant  is  entitled  to  recover  costs  upon  the  ap- 
peal ;  otherwise,  the  respondent  is  entitled  to  recover 
costs. 

See  Code  of  Proc,  1 371.  Wallace  v. Patterson,  29  How.  Pr.  ITO,*  For 
V.  Nellia,  25  id.  Hi:  Loomis  v.  Higbie,  29  id.  232 ;  LoveUnd  v,  Atwood. 
31  id.  467 ;  Hotchklss  i'.  Banka,  36  id.  61 ;  Reed  v.  Moore.  31  id.  264.  3»; 
Myers  v.  While.  37  id.  393 ;  Forsyth  r.  Ferffuson,  27  I«l.  67  ;  Barnard  r. 
Pearce,  28  id.  232  ;  Gray  v.  Hannah,  30  id.  155:  Putnam  r.  Heath,  41  id. 
262;  Bancroft  r.Sbrtnnon,4:i  id.  1:  Moran  f.  McClearns.  43  id.  77 ;  Wyn- 
koop  r.Halbert,  43  Barb.  266;  KulU  r.  Wynn,  2  Lam.  153;  Jones  r. Cook. 
11  Hun.  2.'»:  Dorrm  i'.  McLaughlin,  U  Id.  628  ;  Veddvrt).  Van  Buf«ii,id. 
280;  Amatlell  r.  McCaftrev,  16 id.  255;  Ponto  r.  Phelps,  36  How,  Pr.  W; 
Baldwin  r.  Brown,  37  id.  :i-^5;  Pike  r.  Johnson,  47  N.  Y.  1 :  Smith  v.Hlads. 
Sn  How.  187:    Pi;  . .  39  i  I.  1 :     Pinney  v.  Veeder.  45  Barb.  S»; 

^.?pA"  ^:  Skeels  ;  Smith  r.May,  2  Abb.  N.S   227 :  HumesttD 

©.Ballard.  39  Ho^v  :    ;  p  . i rc.^  w. Northern  l^ntral  R. R. Co^  5  W«k.  Hf. 
566 ;  Church  v.  Miller,  M  How.  525. 
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g  3071.  ProoeedingB  in  appellate  court. —  Upon  an 

appeal,  provided  for  in  this  article,  after  the  expiration 

of  ten  days  from  the  time  of  filing  the  justice's  return, 

the  action  is  deemed  an  action  at  issue  in  the  appellate 

court ;  and  all  the  proceedings  therein,  including  the 

entrj,  enforcement,  and  review  of  the  judgment,  are 

the  same,  as  if  the  action  had  been  commenced  in  the 

appellate  court,  except  as  otherwise  specially  prescribed 

in  this  chapter. 

See  Code  of  Proc. ,  H  3M  and  366.  McCann  v.Sheike^Week.  Dig.  420 ; 
Stevens  tj.  Benton,  2  Lans.  156;  39  How.  13;  Burton  r. Wheeler  k  Wilson 
MfK  Co.,  a  Week.  Dig.  384  ■  Crannell  v.Comstock,  12  Hnn.  293 ;  Thompson 
v.Plne,  5  Id.  647 ;  Reno  r.Mlllspangh,  14  Id.  229 ;  Shnler  r.Myere,  5  Lans. 
170;  Coulter  r.Amer.  Mer.  Un.  Ex.  Co.,  id.  67  :  Savage  v.  Cock,  17  Abb. 
403 ;  Lapham  v.  Rice,  63  Barb.  483 ;  reversed  on  other  grounds,  65  N .  Y.  472 ; 
Cook  V.  Swift,  10  Abb.  213:  Maxon  v.  Reed,  8  Hun,  618 ;  Wavel  r.  Wiles, 
24  N.  T.  635;  Merrill  v.  Pattlson.  44  id.  289;  Beach  r.  Skillman,  12  Hun, 
2ff7 ;  Hall  r.  Andrews,  65  N.  Y.  572;  Calkins  v.  Power,  8  Week.  Dig.  474  ; 
Vowier  V.  Westervelt,  40  Barb.  374 ;  17  Abb.  5U. 

§  3072.  Oflfer  to  compromise  after  return.— Either 
party  may,  at  any  time  after  the  action  is  deemed  at 
issue  in  the  appellate  court,  and  before  the  trial,  serve 
upon  the  adverse  party,  a  written  ofifer  to  allow  judg- 
ment to  be  taken  against  him.  for  a  sum,  or  property, 
or  to  the  effect,  therein  specified,  with  or  without  costs. 
If  there  are  two  or  more  defendants,  and  the  action 
can  be  severed,  a  like  offer  may  be  made  by  one  or  more 
defendants,  against  whom  a  separate  judgment  may  be 
taken ;  and,  if  it  is  accepted,  the  action  becomes 
severed,  and  may  proceed  against  the  other  defendants, 
as  if  it  had  been  originally  commenced  against  them 
only.  If  the  party  receiving  the  offer,  within  ten  days 
thereafter,  serves  upon  the  adverse  party,  notice  that 
be  accepts  it,  he  may  file  it,  with  proof  of  acceptance ; 
&nd  thereupon  the  clerk  must  enter  judgment  accord- 
ingly. If  the  offer  is  not  thus  accepted,  it  cannot  be 
proved  upon  the  trial ;  and  if  the  party,  to  whom  it  is 
made,  fails  to  obtain  a  more  favorable  judgment,  he 
cannot  recover  costs  from  the .  time  of  the  offer,  but 
must  pay  costs  from  that  time. 

See  Code  or  Proc,  2  366. 

6  3073.  Amomit  of  costs. —  Upon  an  appeal,  pro- 
Tiaed  for  in  this  article,  costs,  when  awarded,  must  be 
as  follows,  besides  disbursements  : 

For  all  proceedings  before  notice  of  trial,  fifteen 
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For  all  subseqaent  proceediugB  before  tximl,  teo 
dollars. 

For   the  trial  of  an  issue  of  law,   fifteen    doHara. 

For  the  trial  of  an  issue  of  fact,  twenty  dollars. 

For  the  argument  of  a  motion  for  a  new  trial  on  a 
case,  fifteen  dollars. 

For  each  term,  not  more  than  five,  at  whicb  the  ap- 
peal is  regularly  on  the  calendar,  excluding  the  term, 
at  which  it  is  tried,  or  otherwise  finally  disposed  of,  ten 
dollars. 

Id.,  part  of  I  871,  amended.^  q;CWl«ghjin  ».  Carroll,  16  How.  387; 
Taylor  V.  Seeley,  4  How.  U4  ;  S  G.  R.  84 ;    McLaagtdin  v.  Smith,  3  Hon, 


TITLE  IX. 


8bc.   3074.  When  pTevalUng  party  to  recover  cofita.   VTbat  cotts  allowed. 
3075.  When  neither  party  to  recorer  costs. 
307R.  Amount  of  costs  limited. 
3077.  Costs  upon  demurrer. 
3frTS.  Taxation  of  costs. 

3079.  Increased  cosU.  ^  ^  ^     * 

3080.  Costs  on  Judgment  for  one  or  more  defendants. 

3081.  Costs  wrongfully  collected  may  be  recovered  hack. 

•  6  3074.  When  prerailing  party  to  recover  costa. 
What  costs  allowed.— Except  as  otherwise  specially 
prescribed  by  law,  a  party  who  recovers  judgment  in 
an  action  in  a  iustice's  court,  is  entitled  to  costs;  which 
must  be  included  in  the  judgment.  Costs  consist  of  the 
fees,  allowed  by  law,  for  services  necessarily  rendered 
iu  the  action,  at  the  request  of  the  party  entitled  to 
costs,  or  paid  by  him,  as  prescribed  by  law;  and  of 
such  other  expenses,  as  a  party  is  entitled  to  include  in 
his  costs,  by  express  provision  of  law. 

2  B  8. 247.  1 126  (2  Bdm.'264) ;  L.  1857.  ch.  775, »  2  (4  Edm.  TOO) ;  L.  1«^ 
ch  m2|2  (6  Bdm.  8W).  Bronson  r.  Mann,  18John6.46p;  TUnmcrman 
5  Moi¥lJon,  l?ld.  3©*;  Williams  v.  Sherman.  1*  W.  W5;  Dennlson  «. 
OoUins,  1  Cow.  111. 

§  3076.  When  neither  party  to  recover  ooett.  — lo 

either  of  the  following  cases,  costs  shall  noT  be  awarded 

to  eitlier  party,  but  each  party  must  pay  his  own  costs: 

1.  Where  the  action  Is  discontinued  by  the  absBDCSof 
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tlfte  justice  for  more  than  one  hour,  after  the  Bammons 
is  returnable,  or  after  the  time  to  whi(di  the  trial  has 
Ijeen  adjourned. 

2.  Where  the  justice  is  disqualified,  for  a  reason 
8i>ecified  in  section  46  of  this  act. 

8.  Where  the  action  is  discontinued,  upon  the  ground 
that  the  defendant  is  an  infant,  for  whom  a  guardian 
ad  litem  has  not  been  appointed, 

4.  In  an  action  to  recover  one  or  more  chattels,  where 
tlie  plaintiff  recovers  a  chattel,  or  part  of  a  chattel,  or 
tlie  value  thereof,  and  the  defendant  also  recovers  a 
chattel,  or  part  of  a  chattel,  which  has  been  replevied 
and  delivered  to  the  plaintiff,  or  the  value  thereof. 
The  plaintiff  is  entitled  to  costs,  where  both  parties  re- 
cover, as  specified  in  this  subdivision,  unless  the  chattel, 
for  which  the  defendant  recovers,  has  been  replevied 
and  delivered  to  the  plaintiff. 

New.  Wicrtr.  Cressinger,  4  Jobna.  117;  McCarty  v.  McPberson,  11 
fd.  407;  Stoddard  v.  Holmes,  1  Cow.  245;  Edwanls  v.  Russell  21  Wend. 
63;  Low  V.  Rice,  8  Johua.  409;  Clayton  v.  Per  Dunn,  13  id.  21S ;  Foot  v. 
Morsan,  1  IIlll,  6M;  Cain  r.  Ingham,  7  Cow.  478;  RamlalU*.  Hall,  IIUl* 
Demo,  239;  Post  v.  Black,  5  Den.  66;  Placet.  Butternuts  Woolen  Co.,  28 
Barb.5U3;  Harvey  v.  Large,  51  id.  222. 

§  3076.  Amount  of  costs  limited.  —  The  sum  to  be 
awarded,  as  costs,  to  the  prevailing  party,  except  where 
it  is  otherwise  specially  prescribed  by  law,  is  limited  as 
follows: 

1.  It  cannot  exceed  ten  dollars,  besides  t^e  fees  of 
witnesses,  where,  upon  the  trial  of  an  issue  of  fact  or 
of  law,  either  party  recovers  damages  to  the  amount  of 
fifty  dollars  or  more,  or  one  or  more  chattels,  the  value 
of  which,  as  fixed,  together  with  the  damages,  if  any, 
amounts  to  fifty  dollars  or  more;  or,  where,  if  the  de- 
fendant recovers  judgment,  the  sum,  for  which  the 
plaintiff  demanded  judgment,  was  fifty  dollars,  or  more, 
or  the  value  of  all  the  chattels,  to  recover  which  the 
action  was  brought,  was  stated  in  the  complaint  at  fifty 
dollars  or  more. 

2.  In  every  other  case,  it  cannot  exceed  five  dollars, 
besides  the  fees  of  witnessea^  attending  from  another 
county 

But  the  prevailing  party  is  entitled,  in  addition  to  the 
flams  specified  in  this  section,  to  the  fees  and  expenses 
allowed  by  law,  for  a  commission  issued  to  exaiuiue  a 
witness,  not  residing  in  the  county,  or  in  an  adjoining 


§§  3077-3081.  JUSTICES'  CX>URTS.  tt 

coanty ;    and  for  each,  adjoamment,   exoeeding  one. 
which  wafl  gnnted  upon  the  application  of  the  partj, 

against  whom  the  judgment  is  rendered. 

Substituted  for  L.  1066,  ch.  e92,  1 2  (6  £dm.  804) ;  L.  IMI.  ch.  136,  {  3  (4 

Edm.  546). 

§  3077.  Ooeta  upon  demurrer.  —  Where  jadgment 
is  rendered  upon  the  trial  of  a  demurrer,  the  ooote  of 
the  trial  must  be  included  therein ;  otherwise  ooets  an 
not  allowed  upon  the  trial  of  a  demurrer. 

New.    See  Oode  of  Proc. ,  S  64.  subd.  11. 

§  3078.  Taxation  of  costs.  —  Where  a  justice  ren- 
ders a  judgment,  he  must  specify,  in  his  docket-book. 
the  Items  of  costs,  which  were  allowed  by  him.  Be- 
fore any  item  of  costs  is  thus  allowed,  other  than  a  fee 
to  the  justice,  or  to  a  juror  or  witness  who  attended,  or 
to  a  constable  who  has  certified  the  amount  of  his  fee, 
upon  a  paper  filed  with  the  justice,  the  party  must 
show,  by  his  oath,  or  that  of  his  attorney,  to  the  satis- 
faction of  the  justice,  that  the  item  was  actually  and 
legally  paid  or  incurred. 

New. 

§  3079.  Increased  costs.  —  Increased  costs  must  be 
awarded  in  favor  of  the  defendant,  in  an  action  in  a 
justice's  court,  in  a  case,  and  increased  at  the  rate, 
specified  in  section  3258  of  this  act. 

New.     Fuller  r.  Wilcox,  19  Wend.  351 ;  Wales  v.  Hart,  2  Cow.  436. 

§  3080.  Costs  on  Judgment  lor  one  or  more  defend- 
ants.— In  an  action  against  two.  or  more  defendants,  not 
united  in  interest,  who  make  separate  defences  by  sepa- 
rate answers,  if  the  plaintiff  fails  to  recover  j  udgment 
against  all,  tlie  justice  must  award  costs  to  those  who 
have  judgment  in  their  favor. 

2  R.  S.  616,  i  16  (2  Edm.  699). 

§  3081.  Costs  wrongfully  collected  may  be  reoov^ 
ered  back.  —  Where  a  justice  includes  in  a  judgment  a 
greater  amount  of  costs  than  is  allowed  by  law.  or  an 
improper  item  of  costs  or  fees,  and  the  same  is  collected; 
the  person  from  whom  it  was  collected  may,  notwith* 
standing  the  judgment,  recover  from  the  justice  who 
has  received  it,  the  amount  thereof,  with  interest. 

2  R.  8.  266, 1 230  (2  Bdm.  m). 
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TITLE  X. 

Action  an  special  proceeding,  relating  to  an  animal  stray- 
%ng  upon  the  lugkway. 

Sao.  3r)S2.  Action  against  person  raflferlng  animals  to  stray. 
das3.  Penalties  to  be  recovered. 
3(p<l.  Certain  ufflcera  to  seize  animals  straying. 
{'H'Vi.  yNYion  private  person  may  seize  such  animals. 
3(V«.  Officer  or  person  seizing  to  present  petition. 
3(iH7  ■  Precept  thereupon. 
3<>vS.  Id.;  how  served. 
a(ib9.  Proofof  service  of  precept. 
dOM).  Answer;  trial. 

3091.  Decision  In  favor  of  petitioner;  warrant  to  sell;  execution 

thereof. 

3092.  Application  of  proceeds  of  sale. 
90931  Disposition  of  surplns. 

3094.  Id.;  when  no  claim  made  within  a  year. 

3095.  Order  upon  claim  for  surplus ;  appeal  therefh)m. 

3096.  Proceeilinffs  upon  decision  In  favor  of  person  answering. 

3097.  Demand  of  possession  before  trial.    Proceedings  thereupon. 
309:1.  Id.;  when  animal  wilfully  set  at  large  by  third  person. 

3099.  Action  by  owner  in  such  a  case. 

3100.  Action  by  petitioner  and  by  officer. 

3101.  Demand  of  po.s8ession  after  final  order  and  before  sale. 

3102.  Order  upon  demand  of  possession ;  appeal  therefrom. 
31<13.  Id. ;  stay  of  proceedings. 

3104.  Appeal  from  final  order. 

SIOA.  Id. ;  by  claimant ;  stay  of  proceedings  and  delivery  of  pos* 

sestiion 
SlOft.  Proceedings  Upon  affirmance. 
3107.  Limitution  of  action  for  seizing  animals. 
3106.  Certain  actions  cannot  be  maintained. 

3109.  Where  several  animals  are  trespassing,  damages  are  entire. 

ProceedlnKH  in  such  cases. 

3110.  ProceedinKs  in  other  cases,  where  there  are  different  owners. 

3111.  Surplus,  where  there  are  dfO^rent  owners. 

3112.  wfhn  one  action,  etc.,  supersedes  any  other. 

3113.  Rights  of  officer  when  pnvate  person  fails  to  prosecute 

8114.  Person  having  a  special  property  deemed  owner. 

8115.  Agent  may  act  for  his  principal* 

g  3082,  Action  against  person  snflfering  animals  to 
stray. — Any  person,  who  suffers  or  permits  one  or  more 
cattle,  horses,  colts,  asses,  mules,  swine,  sheep,  or  goats, 
to  run  at  large,  or  to  be  herded  or  pastured,  in  a  public 
Btreet,  highway,  park  or  place,  elsewhere  than  In  a 
city,  incurs  thereby  the  penalty  or  penalties  specified  in 
the  next  section ;  and  any  resident  of  the  town,  or  the 
officer  to  whom  a  fine  or  penalty  is  to  be  paid  for  the 
benefit  of  the  poor,  as  prescribeid  in  section  2875  of  this 
act,  or  the  overseer  or  superintendent  of  the  poor  of  the 
town  or  district,  in  which  one  or  more  of  those  animals 
are  found  so  running  at  large,  herded,  or  pastured, 
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may  main  tain  an  action  against  him»  in  a  jnatioe'a  cooit, 
held  in  tliat  town  or  district,  to  recover  the  penaltr  or 
penalties  so  incurred.  Where  the  action  is  brought  by 
a  private  person,  the  justice  must  pay  the  proceeds  of 
an  execution,  issued  upon  a  judgment  therein  in  favor 
of  the  plaintiff,  after  deducting  the  costs,  to  the  officer, 
■who  might  have  hrought  the  action,  as  prescribed  in 
this  section,  to  be  applied  by  him  to  the  support  of  the 
poor  within  his  town  or  district. 

L.  1862.  ch.  459.  {  1  (3  Bdm.  M7) ;  L.  1872,  ch.  HO.  1 1  <9  Edxn.  476) ;  L. 
1867,  ch.  814  (7  Edm.  183). 

§  3083.  Penalties  to  be  recovered.  —  If  tbe  plaintiff 

recovers  judgment,  in  an  action  brought  as  preecribed 
in  the  last  section,  tbe  justice  must  award  to  him  the 
following  sums,  by  way  of  penalties,  besides  tbe  costs 
of  the  action : 

1.  For  each  horse,  colt,  ass,  mule,  swine,  ball,  ox, 
cow,  or  calf,  five  dollars. 

'3.  For  each  sheep  or  g^at,  one  dollar. 

The  entire  amount  of  the  penalties  may  be  recovered, 
in  one  action,  although  it  exceeds  the  sum,  for  which  a 
justice  can  render  a  judgment  in  an  ordinary  action. 

See  Dole  to  last  section. 

§  3084.  Certain  officers  to  seize  animals  straying. — 

Where  one  or   more  cattle,  horses,  colts,  asses,  mules. 

swine,  sheep,  or  goats  are   found  running  at  large,  or 

being  herded  or  pastured,  in  a  public  street,  bighwa/, 

park,  or  place,  elsewhere  than  in  a  city,  the  overseer  of 

highways  of  the  road  district,  or,  if  they  are  so  found 

within  an  incorporated  village,  the  street  commissioner 

thereof,  having  personal  knowledge  or  beine  notified  of 

the  fact,  must  immediately  seize  the  animal  or  animals, 

and  keep  it  or  them  in  his  possession,  until  disposed  of 

as  prescribed  in  the  following  sections  of  this  title. 

Sec  note  to  {  3082,  ante.  Campbell  ti.  Evans,  45  N.  T.  336  :  CoolE  r. 
Grepjj.  46  Id,  439;  Fox  r.  Dunckel.  38  How.  136;  S()nares  v.  CampbeU,  41 
Id.  193:  McConneU  v.  Van  Aerman,aA  Barb.  534;  Sockwell  f.  Nrariog, 

35N.  Y.302. 

§  3085.  When  private  p&non  may  seise  such  ani- 
BUM,  —  Any  person  may  seize  one  or  more  animals 
specified  in  the  last  section,  then  running  at  lai^ee,  or 
being  herded  or  pastured,  in  a  pnblic  street,  highway, 
park,  or  place,  elsewhere  than  in  a  city,  bordering  upon 
peal  property  owned   or  occupied  by  him ;  or  then  tres- 
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passing  upon  real  property  so  owned  or  occupied, 
fajaving  entered  thereupon  from  such  a  public  street, 
highway,  park,  or  place.  The  person  making  the  seiz- 
lire,  must  keep  the  animal  or  animals  seized,  in  his 
possession,  until  disposed  of  as  prescribed  in  tlie  follow- 
ing sections  of  this  title. 

See  1 2.    L.  1862.  and  L.  1867,   ch.  814,   |  2   (7  Edm.  185).      Jones   o. 
Sheldon,  50  N.Y.  477. 

§  3086.  Officer  or  person  seioing  to  present  petition. 
—  An  officer  or  other  person,  who  seizes  an  animal  or 
animals,  as  prescribed  in  either  of  the  last  two  sections, 
niust  immediately  file,  with  a  justice  of  the  peace  of 
the  town  in  which  the  seizure  was  made,  a  written 
petition,  verified  by  his  oath  ;  setting  forth  the  facts 
which  bring  the  case  within  either  of  those  sections  ; 
briefly  describing  the  animal  or  animals  seized  ;  stating 
either  the  name  of  the  owner,  or  that  his  name  is  not 
known  to  the  petitioner,  and  cannot  be  ascertained  by 
him  witbf  reasonable  diligence  ;  and  praying  for  a  final 
order,  directing  the  sale  of  the  animal  or  animals  seized, 
and  the  application  of  the  proceeds  thereof,  as  pre- 
scribed in  this  title.  Where  the  petition  alleges, 
that  any  animal  or  animals  seized,  were  then  trespass- 
ing upon  real  property  owned  or  occupied  by  the  peti- 
tioner, it  must  state  the  amount  of  the  damages,  if  any^ 
which  the  petitioner  has  sustained  thereby.  In  that 
case,  the  decision  of  the  justice,  or,  where  the  issues 
are  tried  by  a  jury,  the  verdict  must  fix  the  amount  of 
the  damages. 

See  3  3,  L.  1862,  and  L.  1867,  ch.  814, 1 2  (7  Edm.  180) .  Leavitt  v .  Thomp- 
son, 52  N.  y.  62,  reversing 56  Barb.  M2. 

§  3087.  Precept  thereupon.  —  Upon  the  presentation 
of  the  petition,  the  justice  must  issue  a  precept  under 
bis  hand  ;  directed  to  the  owner,  if  his  name  is  stated 
in  the  petition,  or,  if  It  is  not  so  stated,  directed  gen- 
erally to  all  persons  having  an  interest  in  the  animal  or 
animals  seized  ;  briefly  reciting  the  substance  of  the 
petition  ;  describing  the  animal  or  animals  seized,  and 
requiring  the  person  or  persons,  to  whom  the  precept  is 
directed,  to  show  cause  before  the  justice,  at  a  time  and 
place  specified  therein,  not  less  than  ten  nor  more  than 
twenty  days,  after  the  issuing  of  the  precept,  why  the 
prayer  of  the  petition  should  not  be  granted 

See  note  to  last  section.    Campbell  v.  Evana.  45  N.  1 .  3»JOq\q 
4.0  ^ 
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§  3088.  Id.  J  how  served.  —  The  precepx  most  be 
served  upon  the  person,  to  whom  it  is  directed  bj  hia 
name,  within  the  same  time,  and  in  like  manner  as  a 
summons  is  required  to  be  served,  as  prescribed  in  sec- 
tion  2910  of  this  act.  Where  it  is  directed  generallvto 
all  persons,  having  an  interest  in  the  animal  or  animals 
seized,  it  may  l>e  served  hy  a  constable  of  tlie  town,  or 
by  an  elector  thereof,  specially  authorized  so  to  do  by  a 
written  indorsement  upon  the  precept,  under  the  huid 
of  the  justice,  by  posting  a  copy  tliereof  in  at  least  six 
public  and  conspicuous  places  in  the  town  where  th« 
seizure  was  made  ;  one  of  which  places  most  be  the 
nearest  district  school  house,  or,  if  the  seizure -waa  made 
within  an  incorporated  village,  having  schools  in  charge 
of  a  board  of  education,  a  building  in  which  such  a 
school  is  kept.  Each  copy  must  be  so  posted,  within 
two  days  after  the  precept  is  issued.  Where  the  pre- 
cept is  directed  to  a  person  by  his  name,  and  proof  is 
made  by  aifidavit,  to  the  satisfaction  of  the  justice,  that 
it  cannot,  with  reasonable  diligence,  be  pensonallj 
served  upon  that  person,  within  tne  county,  at  least  six 
days  before  the  return  day  thereof,  the  justice  may,  by 
a  written  order,  direct  that  service  thereof  be  made,  by 
posting  copies  thereof,  at  least  five  days  before  the  re- 
turn day,  as  prescribed  in  tbis  section  ;  in  which  case, 
service  thereof  may  be  made  accordingly. 
See  oote  to  1 3066,  ante. 

§  3089.  Proof  of  service  of  precept.  —  At  the  place 
where  tliw  precept  is  returnable,  and  at  the  expiration 
of  the  time  specified  in  section  2893  of  this  act,  the 
petitioner  must,  unless  the  precept  is  directed  to  a  per- 
son by  his  name,  and  he  appears,  furnish  proof  of  the 
service  of  the  precept,  as  prescribed  in  the  last  section. 
If  it  was  served  by  a  constable,  either  personally  or  by 
posting,  his  written  return  upon  the  precept  is  sufficient 
proof  of  the  facts  relating  to  the  service,  as  stated 
therein.  If  it  was  served  by  a  private  person,  proof  of 
service  must  be  made  by  affidavit. 

See  note  to  {3086,  ante. 

§3090,  Answer;  triaL  —  The  owner,  or  a  peisaa 
having  an  interest  in  any  animal  seized,  may  appear 
upon  the  return  of  the  precept,  and  thereby  make  him- 
self a  party  to  the  special  proceeding.      The  person  so 
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appearing  may,  upon  the  return  of  the  precept,  file  a 
written  answer,  subscribed  by  him  or  his  attorney,  and 
verified  by  the  oath  of  the  person  subscribing  it,  deny- 
ing, absolutely  or  upon  information  and  belief,  one  or 
more  material  allegations  contained  in  the  petition.  His 
answer  must  also  set  forth  his  interest  in  the  animal  or 
animals  seized.  The  subsequent  proceedings  must  be 
the  same  as  in  an  action  in  a  justice^s  court,  wherein  an 
issue  of  fact  has  been  joined,  except  as  otherwise  spe- 
cially prescribed  in  this  title. 
See  note  to  {  30B6,  ante. 

§  3091.  Decision  in  favor  of  petitioner ;  warrant  to 
sell ;  execution  thereof.  —  If  no  person  appears  and 
answers,  or  if  the  decision  of  the  justice,  or  the  verdict 
of  the  jury,  where  the  issues  were  tried  by  a  jury,  is  in 
favor  of  the  petitioner,  the  justice  must  make  a  final 
order,  directing  the  saleof  the  animal  or  animals  seized, 
and  the  application  of  the  proceeds  thereof,  as  pre- 
scribed in  this  title.  Thereupon  the  justice  must  issue 
a  warrant,  under  his  hand,  directed  generally  to  any 
constable  of  the  county,  commanding  him  to  sell  the 
animal  or  animals  seized,  at  public  auction,  for  the  best 
price  which  he  can  obtain  therefor  ;  and  to  make  return 
thereof  to  the  justice,  at  a  time  and  plac^  therein  speci- 
fied, not  less  than  ten  nor  more  than  twenty  days  there- 
after. The  sale  must  be  made  upon  the  like  notice,  and 
in  like  manner,  as  a  sale  of  property,  by  virtue  of  an 
execution  issued  by  a  justice  of  the  peace ;  and  the 
constable  must  make  return,  as  required  by  the  war- 
rant, and  must  pay  the  proceeds  of  the  sale  to  the  jus- 
tice, deducting  therefrom  hia  fees,  at  the  rate  allowed 
by  law  for  the  collection  of  such  an  execution. 
See  not«  to  }  30S6,  ante. 

§  3092.  Application  of  proceeds  of  sale. —  The  jus- 
tice must  apply  the  proceeds  of  the  sale  as  follows  : 

1.  He  must  pay  the  costs  of  the  petitioner,  as  taxed 
by  the  justice,  at  the  same  rates  as  the  costs  of  an  action 
brought  before  him,  including  the  justice's  fees  in  such 
an  action  ;  and  also  the  fees  for  the  service  of  the  pre- 
cept, either  personally  or  by  posting,  at  the  rate  al- 
lowed by  law  for  personal  service  of  a  summons  by  a 
constable. 

2.  Out  of  the   remainder  of  the  proceeds,  he  may 
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retain,  to  his  own   use,  a   fee  of  one  dollar,  for  each 
animal  sold. 

3.  Out  of  the  remainder  of  the  proceeds,  he  must  pay 
to  the  officer,  or  other  person  making  the  seizure,  the 
following  fees,  for  the  seizure  of  each  animal  seized  and 
sold,  to  wit  :  one  dollar  for  each  horse,  oolt,  ass,  or 
mule  ;  fifty  cents  for  each  bull,  ox,  oow,  or  calf ;  and 
twenty-five  cents  for  each  goat,  sheep,  or  swine  ;  to- 
gether with  a  reasonable  compensation,  fixed  bv  him, 
for  the  care  and  keeping  of  each  animal,  from  the  time 
of  the  seizure  to  the  time  of  the  sale  ;  and,  also,  where 
any  animal  sold  was  seized,  while  trespassing  upon 
real  property  owned  or  occupied  by  tlie  petitioner, 
the  damages  sustained  by  the  petitioner  iu  coube- 
quence  thereof,  as  ascertained  by  the  decision  of  the 
justice,  or  the  verdict  of  the  jury  upon  which  the  final 
order  was  made. 

4.  Out  of  the  remainder  of  the  proceeds,  he  moat  pay 
to  the  officer,  to  whom  a  fine  or  penalty  is  to  be  paid 
for  the  benefit  of  the  poor,  as  prescribed  in  section  2875 
of  this  act,  the  following  penalties,  to  wit :  five  dollars 
for  eacli  horse,  colt,  ass,  mule,  bull,  ox,  cow,  calf,  or 
swine,  seized  and  sold ;  and  one  dollar  for  each  sheep 
or  goat,  seized  and  sold  ;  which  penalties  must  be  re- 
ceived by  the  officer,  for  the  benefit  of  the  poor  of  his 
town  or  district. 

5.  If  any  surplus  remuns,  he  must  pay  the  same  to 
the  person  or  persons  entitled  thereto,  as  prescribed  in 
the  following  sections  of  this  title. 

Sec  note  to  1 3086,  ante.    Hickox  v.  Tharstin,  7  Lans.  421. 

g  3093.  DUpoaition  of  suipltu. —  Any  perwm  may, 
within  ten  days  after  the  return  of  the  warrant,  file, 
with  the  justice,  a  written  claim  to  the  surplus  of  the 
proceeds  of  the  sale,  or  to  any  part  thereof.  On  the 
eleventh  day  after  the  return,  or,  if  it  is  a  Sunday  or  a 
public  holiday,  on  the  first  day  thereafter,  which  is 
neither  Sunday  nor  a  public  holiday,  the  justice  must 
proceed  to  inquire  into  tbe  claims  so  filed  ;  and,  for  the 
purpose  of  determining  them,  he  must  bear  the  alle- 
gations and  proofs  of  each  claimant ;  and  he  may  Issue 
BubpcQnas,  as  upon  the  trial  of  an  action.  He  may, 
upon  the  application  of  any  claimant,  and  for  good 
cause  shown,  adjourn   the  hearing,  from  time  to  tune. 
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bat  not  more  than  thirty  days  in  all.  After  hearing  the 
allegations  and  proofs  of  all  the  claimants,  he  mast  de- 
4dde  the  claims,  and  enter  an  order  accordingly.  If  no 
claim  is  filed  ;  or  if  the  right  to  the  surplus  money,  or 
ADY  part  thereof,  is  not  established,  to  the  satisfaction 
of  the  justice,  as  prescribed  in  this  section ;  any  person, 
-whose  claim  was  not  determined  upon  the  hearing,  may 
file  a  claim  thereto,- at  any  time  before  the  expiration 
of  a  year  from  the  return  of  the  warrant ;  and,  there- 
upon, the  justice  must  proceed,  as  prescribed  in  this 
aection  with  respect  to  a  claim  filed  within  the  ten  days. 

See  note  to  }  3066,  ante. 

g  3094.  Id. ;  when  no  claim  made  within  a  year. — 
If,  at  the  expiration  of  one  year  after  the  return  of  the 
"warrant,  any  portion  of  the  surplus  remains,  a  claim  to 
which  has  not  been  established  to  the  satisfaction  of 
the  justice,  pursuant  to  the  provisions  of  the  last  sec- 
tion, the  justice  must  pay  it,  for  the  benefit  of  the  poor, 
to  the  officer  to  whom  a  fine  or  penalty  is  to  be  paid  for 
the  benefit  of  the  poor,  as  prescribed  in  section  287«^  of 
this  act ;  and,  thereupon,  all  persons  are  forever  barred 
Irom  any  claim  thereto.  But  if  a  claim,  filed  as  pre- 
scribed in  the  last  section,  remains  undetermined  at 
the  expiration  of  the  year,  the  justice  must  determine 
it  within  ten  days  thereafter  ;  and,  for  that  purpose,  he 
must  retain  the  surplus  in  bis  hands  until  the  determ- 
ination. 

See  note  to  1 3066,  ante. 

g  3096.  Order  npon  claim  for  surplus  \  appeal  there- 
from.—  An  appeal  from  an  order  determining  a  claim, 
as  prescribed  in  the  last  two  sections,  may  be  taken  to 
the  county  court,  by  a  claimant,  within  ten  days  after 
the  making  of  the  order,  as  from  a  judgment  of  a  jus- 
tice in  an  action  to  recover  a  sum  equal  to  the  claim  ; 
and  the  proceedings  thereupon  are  the  same,  except 
that  an  undertaking  is  not  necessary  for  any  purpose. 
Upon  such  an  appeal,  each  other  claimant,  whose  in- 
terest is  affected  by  the  order  appealed  from,  must  be 
made  a  respondent.  If  there  is  no  such  claimant,  the 
officer  entitled  to  the  surplus  must  be  made  respondent ; 
but  costs  cannot  be  awaided  against  him,  unless  he  ap- 
pears upon  the  appeal ;  in  which  case,  the  costs  are  in 
the  diacretion  of  the  appellate  court.  Where  an  appeal. 
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taken  as  prescribed  in  this  section,  is  perfected,  the 
coantj  judge  may,  in  his  discretion,  make  an  order  ex- 
tending the  time,  within  which  payment  of  the  aarplufl 
must  be  made,  as  prescribed  in  the  last  section,  and 
staying  payment  accordingly.  Unless  such  an  order  is 
made,  and  a  copy  thereof  is  served  upon  the  justice, 
payment  must  be  made  as  prescribed  in  the  last  section, 
notwithstanding  the  appeal ;  and  upon  proof  of  the  pay- 
ment, the  appeal  must  be  dismissed.  Where  an  appeal 
is  taken  to  the  supreme  court,  from  the  determination 
of  the  county  court,  the  county  judge,  or  a  justice  of 
the  supreme  court  may  make  a  like  order,  and  with  like 
effect. 
New. 

§  3096.  ProoeedingB  upon  deofakm  in  iawoaroi 
person  anawenng. —  If  the  decision  of  the  justice,  or 
the  verdict  of  the  jury,  where  the  issues  are  tried  by  a 
jury,  is  in  favor  of  the  person  answering,  it  must  fix 
the  value  of  each  animal  seised.  If  the  justice  or  the 
jnry  find  that  the  seizure  was  malicious,  and  without 
probable  cause,  the  decision 'or  verdict  must  assess  the 
damages  sustained  by  the  person  answering,  by  means 
of  the  seizure  and  detention.  The  justice  must  there* 
npon  make  a  final  order,  awarding  to  the  person  so 
answering,  the  return  of  the  animal  or  animals  so 
seized,  or  the  value  thereof  if  a  return  cannot  be  had ; 
together  with  his  costs,  at  the  rates  allowed  by  law  in 
an  action  brought  before  him  to  recover  a  chattel  ;  and» 
also,  twice  the  sum  assessed  as  his  damages,  if  any. 
Thereupon  a  warrant  must  be  issued  by  the  justice  to  a. 
constable,  to  the  same  effect,  as  an  execution  issued,  in 
an  action  to  recover  a  chattel,  upon  a  judgment  in  favor 
of  the  defendant,  where  the  chattel  has  not  been  de- 
livered to  him  ;  and  each  provision  of  this  chapter, 
relating  to  a  judgment  and  an  execution  in  such  a  case, 
applies  to  a  final  order  made,  and  a  warrant  issued 
thereupon,  as  prescribed  in  this  section. 

See  L.  1867,  ch.  SI4.  {  7  (7  Edm.  189). 

§  3097,  Demand  of  posaeulon  before  txiaL  Pro* 
oeedings  thereupon. —  At  any  time  after  the  precept  is 
issued,  and  before  the  commencement  of  the  trial,  the 
owner  of  any  animal  seized  may  file  with  the  Justice  a 
written  demand  of  the  possession  thereof.   Thereupon 
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he  is  entitled  to  tUe  posseasion,  upon  complying  with 
the  following  terms : 

1.  He  must  pay  to  the  justice,  for  the  use  of  the  peti- 
tioner, the  costs  of  the  proceedings,  to  the  time  of  filing 
tlie  demand,  as  prescribed  in  suMivision  first  of  section 
8092  of  this  act,  and,  also,  the  sums  payable  on  account 
of  each  animal,  whereof  possession  is  so  demanded,  as 
prescribed  in  subdivision  third  of  the  same  section  ; 
which  sums  must  be  fixed  by  the  justice,  after  hearing 
the  allegations  and  proofs  of  the  parties. 

2.  He  must  also  pay  to  the  justice,  a  fee  of  one  dollar 
for  each  animal,  whereof  possession  is  so  demanded. 

8.  If  the  petitioner  is  an  officer,  to  whom  a  fine  or 
penalty  is  to  be  paid  for  the  benefit  of  the  poor,  as  pre- 
scribed in  section  2875  of  this  act,  the  claimant  must  also 
Say  to  the  justice,  for  the  petitioner's  use,  the  sum  speci- 
ed  therein  on  account  of  each  animal,  whereof  posses- 
sion is  so  demanded. 

4.  The  claimant  must  also  prove,  to  the  satisfaction  of 
the  justice,  by  affidavit  or  other  competent  evidence,  that 
he  is  theownerof  each  animal,  whereof  possession  is  so 
demanded.  Each  person  who  has  appeared  must  have 
notice  of,  and  may  oppose,  the  claim. 

Id.,  i  4.    Le«rltt  v.  Thompfion,  52  N.  T.  G2 ;  reyening,  56  Barb.  M2. 

6  3098.  Id.  I  when  animal  wilfully  set  at  large  by 
third  penon.—  But  where,  in  a  case  specified  in  the  last 
section,  the  person  filing  a  demand,  presents  therewith 
to  the  justice  sufficient  proof,  by  affidavit  or  otherwise, 
that  the  running  at  large,  herding,  pasturing,  or  tres- 
passing, by  reason  whereof  the  animal  or  animals,  of 
which  lie  demands  possession,  were  seized,  was  caused 
by  tlie  wilful  act,  intended  to  effect  that  object,  of  a 
person  other  than  the  owner ;  and  also  makes  the  proof 
specified  in  subdivision  fourth  of  that  section  ;  he  is 
entitled  to  possession,  pursuant  to  his  demand,  upon 
paying  to  the  petitioner,  or  to  the  justice  for  his  use,  a 
reasonable  sum,  to  be  fixed  by  tlie  justice,  after  hearing 
the  allegations  and  proofs  of  the  parties,  as  compen- 
sation for  the  care  and  keeping  of  the  animal  or  animals, 
whereof  possession  is  so  demanded,  and  without  paying 
any  other  sum,  specified  in  the  last  section. 

Bee  L.  18G9,  ch.  424  (7  Bdm.  448),  part  of  1 5. 
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§  3099.  Action  by  owner  in  such  a  case.  —  Tbe 
owner  of  an  aoimal,  seized  in  consequence  of  a  wUfnl 
act  specified  in  tlie  last  section,  may  recover,  in  an  action 
against  the  person  who  committed  it,  all  damages  ana- 
tained  by  him,  in  consequence  thereof,  including  the 
sum  paid  in  order  to  recover  possession  of  the  animal, 
as  prescribed  in  the  last  section;  and,  in  addition  thereto, 
the  sum  of  twenty  dollars  for  each  animal  seised. 
Id.,  remainder  of  (  5. 

§  3100.  Action  by  petitioner  and  by  officer. — Where 
the  possession  of  an  animal  has  been  delivered,  as  pre- 
scribed in  the  last  section  but  one,  an  action  may  aim 
be  maintained,  by  the  petitioner  in  the  special  pro- 
ceeding before  the  justice,  against  the  person  who 
committed  the  wilful  act,  to  recover,  in  addition  to 
all  other  damages  sustained  by  the  plaintiff  in  conae- 
quence  of  the  wilful  act,  all  sums,  to  which  the  plaint- 
iff would  have  been  entitled  out  of  the  proceeds  of  the 
sale,  as  prescribed  in  section  3093  of  this  act,  other  than 
the  compensation  paid  for  the  care  and  keeping  of  the 
animal.  In  the  like  case,  if  the  petitioner  is  a  private 
person,  the  officer,  to  whom  a  fine  or  penalty  is  to  be 
paid  for  the  benefit  of  the  poor,  as  prescribed  in  section 
^75  of  this  act,  may  maintain  an  action  against  the  per- 
son, who  committed  the  wilful  act,  to  recover  the  pen- 
alties to  which  the  plaintiff  would  have  been  entitled, 
out  of  the  proceeds  of  the  sale,  as  prescribed  in  that 
subdivision.  Neither  of  the  actions  specified  in  this  or 
the  last  section  is  affected  by  the  pendency  of,  or  the 
recovery  of  judgment  in,  either  of  the  others. 

New. 

§  3101.  Demand  of  poMesdon  after  final  order  and 
before  sale. — A  person,  entitled  to  demand  the  possession 
of  an  animal,  as  prescribed  in  section  8097  of  this  act; 
who  did  not  appear  upon  the  return  of  the  precept,  or 
upon  the  trial,  may  file,  with  the  justice,  a  written  de- 
mand of  the  possession,  at  any  time  after  the  final  order, 
and  not  less  than  three  days  before  the  time  appointed 
for  the  sale ;  and,  thereupon,  he  is  entitled  to  the  posses* 
sion,  upon  complyinc;'  with  the  following  terms  : 

1.  He  must  furnish,  by  affidavit  or  other  competent 
evidence,  a  <>«ifficient  excuse,  to  the  satisfaction  of  the 
justice,  for  his  failure  to  appear.  Digitized  by Googk 
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3.  He  mast,  in  all  respects,  compljr  with  the  prorisions 
of  section  8097  of  this  act ;  except  that  it  is  necessary 
for  him  to  pay  only  one-half  of  the  justice's  fee,  as  pre- 
scribed in  subdivision  second  of  that  section ;  and  one- 
lialf  of  the  fees  payable  to  the  petitioner,  for  the  seizure 
of  each  animal,  as  prescribed  in  sabdiyislon  third  of 
aection  3092  of  this  act. 

See  L.  1867.  ch.  814^  pari  of  1 4. 

§  3102.  Order  upon  demand  of  poBsession  \  appeal 
therefrom. —  Where  a  demand  for  the  return  of  the 
possession  of  an  animal  is  filed,  as  prescribed  in  either 
of  the  last  five  sections,  the  justice  must,  at  the  request 
of  either  party  thereto,  make,  and  enter  in  his  minutes, 
an  order  determining  the  same.  An  appeal  from  such 
an  order  may  be  taken  to  the  county  court,  by  the  per- 
son making  the  demand,  or  by  either  party  to  the  special 
proceeding,  at  any  time  before  the  final  order  in  the 
special  proceeding  is  made  ;  and  each  person  or  party  so 
entitled  to  appeal,  must  be  made  a  respondent  upon  an 
appeal  taken  by  one  of  the  others.  The  appeal  must  be 
taken  in  like  manner,  as  an  appeal  from  a  judgment  of 
the  justice  in  an  action  to  recover  a  chattel ;  and  the  pro- 
ceedings thereupon  are  the  same,  except  as  otherwise 
prescribed  in  the  next  section. 

New. 

§  3103.  Id.}  stay  of  proceedings. — An  appeal  from  an 
order,  specified  in  the  last  section,  is  not  effectual  for  any 
purpose,  unless  the  appellant  procures  from  the  county 
judge,  an  order  directing  a  stay  of  the  proceedings  upon 
the  petition,  and  a  stay  of  the  execution  of  the  order  ap- 
pealed from,  and  files  it  with  the  justice,  within  the  time 
allowed  for  the  appeal.  The  order  may  be  granted  or 
refused,  in  the  discretion  of  the  county  judge,  or  granted 
npon  such  terms, as  to  security  or  otherwise,  as  he  thinks 

f proper ;  and  it  may  be  vacated  or  modified,  either  abso- 
utely,  or  unless  further  security  is  given,  in  his  dis- 
cretion. 
New. 

§  3104i  Appeal  from  final  order. —  Within  ten  days 
after  a  final  order  upon  a  petition  is  made,  as  prescribed 
in  this  title,  an  appeal  therefrom  may  be  taken  by  the 
petitioner,  or  by  tne  person  answering,  in  like  manner 
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as  aa  appeal  from  a  judgment  of  the  joBtioe  in  an  action 
to  reoover  a  sum  of  monej,  equal  to  the  value  of  ihe 
animal  or  animals,  and  the  proceedings  thereupon  are 
the  same,  except  as  otherwise  prescribed  in  the  next 
section. 
See  L.  1867,  ch.  814,  part  of  |  & 

I  3106.  Id.  •  by  claimants  stay  of  prooeedings  and 
deuuvery  of  possession. —  An  appeal  from  a  final  order, 
taken  as  prescribed  in  the  last  section,  bj  the  person 
answering,  is  not  effectual  for  any  purpose,  unless  the 
appellant  files,  with  the  notice  of  appeal,  an  order  of 
the  county  judge,  or,  if  he  is  absent  from  the  county, 
of  a  justice  of  the  supreme  court,  reciting  that  the 
appeal  has  been  perfected,  and  that  security  has  been 
given  thereupon,  as  prescribed  in  this  section,  and  di- 
rectiug  a  stay  of  proceedings  upon  the  final  order 
appealed  from,  and  that  the  possession  of  the  animal 
or  animals  seized  be  delivered  to  the  appellant.  The 
order  can  be  made  only  where  an  undertaking  ia 
given  by  the  appellant,  as  required  for  the  purpose  of 
perfecting  an  appeal  from  a  judgment,  and  staying  the 
execution  thereof ;  and  also  an  undertaking,  in  the 
same  or  another  instrument,  to  the  effect  that,  if  the 
final  order  appealed  from  is  affirmed,  or  if  the  appeal  i» 
dismissed,  the  appellant  will  pay  all  sums  which  the 
justice  awards  against  him,  upon  the  hearing  after  the 
determination  of  the  appeal,  as  prescribed  in  the  next 
section,  not  exceeding  a  sum  specified  therein  ;  which 
must  be,  at  least,  twice  the  amount  of  all  the  sums, 
which  might  be  deducted  from  the  proceeds  of  the 
sale,  as  prescribed  in  section  3093  of  this  act.  The  sum 
must  be  fixed,  and  the  undertaking  must  be  approved, 
by  the  judge  who  grants  the  order.  Upon  filing  the 
order  with  tlie  justice,  the  appellant  is  forthwith  enti- 
tied  to  the  possession  of  the  animal  or  animals  seixed. 

Seo  note  to  last  section. 

I  3106.  Proceedings  upon  affirmance. —  If  the  final 
order  appealed  from  is  affirmed,  upon  an  appeal  taken 
by  the  person  answering,  the  county  court  must  appoint 
a  time  and  place,  at  which  the  justice  must  hx  the 
sums  payable  by  the  appellant,  pursuant  to  his  under- 
taking.  The  justice  may  adjourn  the  hearing  to 
another  place,   and  to  another  time,  not   exceeding 
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three  days  after  the  time  bo  appointed.  Tlie  justice 
muBt  fix  the  sams  bo  payable,  as  if  a  warrant  for  the 
sale  of  the  animals  seised  had  been  returned,  and  the 
proceeds  thereof  paid  to  him  bj  the  constable,  as  pre- 
scribed in  section  3092  of  this  act.  The  undertaking 
upon  the  appeal  inures  to  the  benefit  of  each  officer, 
to  whom  any  sum  is  payable,  as  prescribed  in  that 
section  ;  and  with  respect  to  any  of  those  sums,  the 
respondent  is  a  trustee  for  the  officer  entitled  thereto. 
See  noUt  to  |  3104,  ante. 

§  3107.  limitation  of  action  for  seizing  animals. — 
Where  an  animal  is  seized,  upon  the  ground  that  it  was 
running  at  large,  or  was  being  herded  or  pastured,  or 
was  trespassing,  contrary  to  the  provisions  of  this  title  ; 
and  the  officer  or  other  person  making  the  seizure, 
immediately  files  his  petition,  and  diligently  prose- 
cutes the  same,  as  prescribed  in  this  title  ;  an  action  to 
recover  the  animal  so  seized,  or  to  recover  damages  for 
the  seizure,  or  for  any  act  subsequent  thereto,  must  be 
commenced  within  one  year  after  the  cause  of  action 
accrues. 

Section  7,  act  of  1867. 

§  3108.  Oertain  aotioos  cannot  be  maintained.  —  A 
person,  to  whom  the  precept  was  directed  by  his  name, 
and  who  was  personally  served  therewith,  or  a  person 
who  has  appeared  and  answered  in  the  special  proceed- 
ing, or  demanded  the  return  of  any  animal  seized,  can- 
not maintain  an  action  agaioBt  the  officer  or  other  per- 
son seizing  an  animal,  or  a  person  actinfl^  by  his  com- 
mand, or  in  his  aid,  in  a  case  specified  in  the  last  section. 
But,  except  as  specified  in  this  section,  the  owner  of  an 
animal  seized  or  detained,  under  color  of  any  provision 
of  this  title,  may  maintain  an  action  to  recover  the 
animal,  or  its  value,  or  damages  for  the  seizure  or  de- 
tention.  or  for  any  unlawful  act  subsequent  thereto,  if, 
in  fact,  the  animal  was  not,  at  the  time  of  the  seizure, 
running  at  large,  or  being  herded  or  pastured,  or  tres- 
passing, as  the  case  may  be,  as  specified  in  the  forego- 
ing provisions  of  this  title. 

§  3109.  Where  several  animals  are  trespassing, 
damagea  are  entire.     Prooeedinga  in  such  oases. — 
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For  the  purpose  of  determining  the  damages  sostained 
by  the  petitioner,  where  two  or  more  animals  are  foand 
Bimultaneously  trespassing  upon  real  property,  owned  or 
occupied  by  him,  all  the  damage  done  bj  all  the 
animals  seized,  is  to  be  regarded  as  done  by  them 
jointly  ;  and  the  petitioner's  remedy  therefor  is  entire, 
and  must  be  enforced  against  all  the  animals,  and  the 
proceeds  of  the  sale  thereof.  Where  different  persons, 
who  are  known,  own  different  animals  seized,  the  pre- 
cept must  be  directed  to  all  of  them  by  their  names. 
If  one  or  more  of  the  owners  are  known,  and  the  others 
are  unknown,  and  cannot  be  ascertained  with  reason- 
able diligence,  the  precept  must  be  directed  to  each 
known  owner,  by  his  name,  and,  also  generally  to  all 
persons  having  an  interest  in  those  animals,  the  owners 
of  which  are  unknown.  In  a  case  specified  in  this 
section,  a  demand  of  the  possession  of  an  animal 
seized  cannot  be  made,  as  prescribed  in  section  9097  or 
3101  of  this  act,  unless  it  is  made  with  respect  to  all 
the  animals  seized,  and  by  persons  entitled  to  the  pos- 
session of  all  of  them.  But  a  separate  demand  may  be 
made,  as  prescribed  in  section  3098  of  this  act,  by  each 
owner  of  one  or  more  animals  seized  ;  in  which  case,  if 
possession  is  delivered  to  him,  as  prescribed  in  that 
section,  the  petitioner's  remedy  for  his  damages  is  ths 
same,  with  respect  to  the  animal  or  animals,  of  which 
possession  is  not  so  delivered,  and  against  the  proceeds 
of  the  sale  thereof,  as  if  those,  whereof  possession  is  so 
delivered,  had  not  been  trespassing  upon  the  property. 

Xew.    Tan  Steenbnrgh  v.  ToMaa  17  Wend.  982;  Anchmatr  r.  Ham.  1 
Den.  4<^  ;  Partenbeimer  v.  Van  Order,  d)  Barb.  479. 

§  3110.  Proceedings  in  other  cases,  where  there  ars 
different  owners, — Where  the  petitioner  does  not  allege. 
that  the  animals  seized,  were  trespassing  upon  res) 
property  owned  or  occupied  by  him,  and  different  persons 
own  different  animals  seized,  a  separate  special  pro- 
ceeding may  be  instituted,  as  prescribed  In  this  title, 
against  each  owner,  or  against  any  two  or  more  owners, 
with  respect  to  the  animals  owned  by  him  or  them. 
Or  the  proceedings  may  be  taken  against  all  the  owneis 
Jointly ;  in  which  case,  each  person  to  whom  the  prs* 
cept  is  directed  by  his  name,  and  each  person  having 
an  interest  in  an  animal  seized,  has  the  same  right  to 
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demand  the  possession  of  the  animal  owned  by  him» 
and  the  same  right  to  answer  separately,  as  if  the 
special  proceeding  was  against  him  separately ;  and  the 
final  order  may  be  in  favor  of  one  or  more  of  the  per- 
sons so  answering,  with  respect  to  the  animal  or  ani- 
mals owned  by  him  or  them,  and  for  his  or  their  costs ; 
and  against  the  remainder  of  the  persons  answering,  or 
to  whom  the  precept  was  directed,  or  for  the  sale  of  the 
remainder  of  the  animals,  in  like  manner,  as  if  the 
former  persons  had  not  answered,  or  had  not  been 
named  in  the  precept.  But  the  person,  first  making  a 
demand  of  the  possession  of  any  animal  seized,  must 
pay  all  the  costs  to  the  time  of  the  demand;  and  a 
person,  subsequently  making  a  demand,  is  excused 
from  the  payment  of  any  costs,  except  those  which 
have  accrued  since  the  former  demand. 
New. 

§3111.  Snrphu  where  there  are  different  owners. — 
Where  proceedings  are  taken  jointly  against  different 
persons,  who  own  different  animals  seized,  as  prescribed 
in  either  of  the  last  two  sections,  the  surplus,  remain- 
ing in  the  justice's  hands,  must  be  distributed  between 
them,  in  proportiou  to  the  value  of  the  animals  owned 
by  each,  to  be  determined  by  the  justice.  Any  owner 
may  claim  separately  his  proportion  of  the  surplus ; 
and  sections  3093  and  8094  of  this  act  apply  to  a  claim 
made,  and  to  the  disposition  of  the  surplus  arising,  as 
prescribed  in  this  section . 

Now. 

§  3112.  When  one  action,  etc,  supersedes  any 
other. — Where  two  or  more  persons,  or  an  officer  and  a 
private  person,  are  authorized,  by  this  title,  to  bring  an 
action,  or  to  seize  an  animal,  and  take  the  proceedings 
prescribed  in  this  title  for  the  disposition  thereof,  the 
commencement  of  an  action,  or  the  seizure  of  the  ani- 
mal, by  either  of  them,  supersedes  the  right  of  any  of 
the  others  to  bring  such  an  action,  or  to  make  such  a 
seizure,  with  respect  to  the  animal  seized,  or  in  question 
tn  the  action.  But  the  justice  may,  in  his  discretion, 
allow  an  officer  or  other  person,  who  is  interested  in  the 
recovery,  or  in  the  application  of  the  proceeds  of  the 
sale,  to  appear  in  the  action  or  special  proceeding,  for 
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the  purpose  of  protecting  his  interest,  and  to  take  audi 
part  in  the  proceedings  therein  as  the  justice  thinks 
proper. 

New. 

§  3113.  Rights  of  officer  when  private  person  fails  to 
prosecute. — Where  a  seizure  is  made  hy  a  private  per- 
son, as  prescrihed  in  this  title,  and  the  poesession  of  an 
animal  seized  is  abandoned  by  him,  witnoot  filing  a  pe- 
tition ;  or  where  an  action,  brought  by  a  private  person, 
as  prescribed  in  this  title,  is  settled  or  discontinued  bj 
the  plaintiff;  the  officer,  to  whom  a  penalty  is  payable, 
as  prescribed  in  section  3083  of  this  act,  or  in  subdivi. 
sion  fourth  of  section  9092  of  this  act,  may,  unless  he 
has  assented  to  the  abandonment,  settlement,  or  discon- 
tinuance, maintain  an  action  against  the  owner  of  the 
animal  in  question,  to  recover  the  penalty  so  payable  to 
him  ;  and,  upon  proof  of  the  facts,  which  would  have 
entitled  the  plaintiff  in  the  former  action,  or  the  peti- 
tioner  in  the  special  proceeding,  to  recover,  he  is  enti- 
tled to  judgment  accordingly. 

New. 

§  3114.  Person  having  a  special  property  deeoied 
owner. —  When  a  person  is,  at  the  time  of  the  seizure, 
entitled  to  the  possession  of  an  animal,  as  against  the 
general  owner  thereof,  by  virtue  of  a  special  property 
therein,  he  is  deemed,  for  all  the  purposes  of  this  title, 
the  owner  thereof. 

New. 

^  311S.  Agent  may  act  for  his  princ^)aL  —  The  duly 
authorized  agent  of  the  owner  or  person  entitled  to  the 
possession  of  an  animal,  as  specified  in  the  last  section, 
may,  in  his  own  name,  answer,  make  any  demand,  or 
take  any  other  proceeding,  which  the  owner  or  person 
so  entitled  may  take,  as  prescribed  in  this  title. 

New. 
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Sbc.  Sllfi.  Justice  In  sixth  district  must  be  an  attorner 
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BBC.    3118.  Justioes  to  receive  Balaries  In  lieu  of  fees ;  to  acoonnt  and  pay 
over  feeA  monthly. 

3119.  Clerk;  how  appointed-;  salary;  bond. 

3120.  Duties  of  clerk. 

3121.  Interpreter  for  police  court,  and  for  first,  seoond,  and  third 

dfstrlcta. 

3122.  Id.;  for  fourth  and  fifth  didtrlcts. 

3123.  Id.:  for  sixth  district. 

3124.  Common  council  may  appoint  additional  interpreters. 

3125.  Common  council  to  desifrnate  attendants,  etc. 

3126.  When  plain  tiff  may  serve  complaint  with  summons;  proceed- 

ings thereupon. 

3127.  Jury  trial:  when  and  how  demanded. 

3128.  Setting  aside  default,  etc- 

3129.  Additional  costs  upon  recovery  of  $100. 

3130.  Id.;  when  defendant  recovers  Judgment. 

3131.  Costs  In  action  by  working  woman. 

3132.  Costs  upon  adlournment. 

3133.  Application  of  other  provisions-    Holding  court  open. 

§  3116.  Justice  in  aizth  district  must  be  an  attorney. 
—  A  person  shall  not  hold  the  office  of  justice  of  the 
peace  for  the  sixth  judicial  district  of  the  city  of  Brook- 
lyn, unless  he  has  been  reg^ularly  admitted  to  practice 
as  an  attorney  and  counsellor  at  law,  in  the  courts  of 
record  of  the  State. 

L.  1868,  ch.  689,  part  of  8  1. 

I  3117.  Justices' Jurisdiction  in  Brooklyn  extended. 

— In  addition  to  the  jurisdiction  conferred  generally  by 

law,  upon  the  justices  of  the  peace,  each  justice  of  the 

peace  of  the  ciiy  of  Brooklyn  has  civil  jurisdiction,  as 

pre8cril>ed   in  subdivisions  first,  second,  third,  fourth, 

and  seventh  of  section  2862  of  this  act,  where  the  sum 

claimed,  or  the  value  of  a  chattel,  or  of  all  the  chattels 

claimed,  together   with  the  damages  claimed,  if  any, 

does  not  exceed  two  hundred  and  fifty  dollars. 

L.  1871,  ch.  492,  8  1.  Oeraty  r.  Keid,  78  N.  T.  64 ;  8.  c,  13  Hun,  313; 
Douglas  V.  Beilly,  8  id.  85. 

§  3118.  Justices  to  receive  salaries  in  lieu  of  fees; 
to  account  and  pay  over  fees  monthly. —  In  an  action 
or  a  special  proceeding  before  a  j  ustico  of  the  peace  of 
the  city  of  Brooklyn,  costs  must  be  awarded  and  col- 
lected, as  in  a  like  action  or  special  proceeding  before 
another  justice  ;  but  the  justice  shall  not  retain,  to  his 
own  use,  any  costs,  or  any  fee,  or  other  reward  for  his 
services,  except  in  a  special  proceeding,  instituted  as 
prescribed  in  title  second  of  chapter  seventeenth  of  this 
act.  E^h  of  those  justices  must,  l)etween  the  first  and 
the  tenth  days  of  each  month,  render  to  the  comptroller 
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of  that  city  an  account,  verified  by  his  oath,  of  all  oosts, 
fees,  fines,  penalties,  and  other  money,  collected  or  re- 
ceived by  him,  by  virtue  of  his  office,  daring  the  pre- 
ceding month;  except  for  damages  awarded,  or  costs 
actually  paid  to  a  party  to  a  civil  action,  or  special  pro- 
ceeding; costs,  actually  paid  to  another  officer,  in  sach 
an  action  or  special  proceeding;  and  such  fees,  as  the 
justice  is  entitled  to  retain  to  his  own  use,  as  prescribed 
in  this  section.  The  justice  must  pay  to  the  comp- 
troller, at  the  time  of  so  rendering  his  account,  the  full 
amount  of  the  money  so  accounted  for.  Each  of  those 
justices  is  entitled,  in  lieu  of  all  fees  and  perquiMtea, 
other  than  the  fees  which  he  is  so  entitled  to  retain,  to 
an  annual  salary,  fixed  and  to  be  paid  as  prescribed  by 
law. 

SeeL.  1849.  ch.  125, » 32  ami  36,  ameoded ;  L.  18S0,  ch.  102,111^  IS; 
also,  L.  186y.  ch.  276,  J  1 ;  L.  1871,  ch.  492,  J  9;  L.  1873,  ch.  TauTf  1- 

§  3119.  Olerk;  how  appointed)  salary;  bond. — Each 
justice  of  the  peace  of  the  city  of  Brooklyn  has  a  derk, 
who  is  nominated  by  the  justice,  and  appointed  by  him, 
subject  to  confirmation  by  the  common  council  of  that 
city;  and  may  be  removed  by  the  justice  at  his  pleas- 
ure. Each  clerk  is  entitled,  in  lieu  of  all  fees  and  per- 
quisites, to  an  annual  salary,  fixed  and  to  be  paid  as 
prescribed  by  law.  Each  clerk,  before  entering  upon 
the  duties  of  his  office,  must  execute  to  the  city  of  Brook- 
lyn, and  file  in  the  city  clerk's  office,  a  bond,  in  the  pen- 
alty  of  two  thousand  dollars,  with  at  least  two  sureties, 
approved  by  a  justice  of  the  supreme  court,  residing  in 
the  second  judicial  district;  conditioned  for  the  faithful 
performance  of  his  duties  as  clerk,  and  for  the  account- 
ing for,  and  paying  over,  as  directed  by  law,  of  all  money 
received  by  him  as  clerk.  Any  paper,  which,  elsewhere, 
must  or  may  be  filed  with  a  justice  of  the  peace,  must 
or  may,  in  the  city  of  Brooklyn,  be  filed  with  the  clerk 
of  the  proper  justice. 
See  L.  1862,  ch.  337,  H 1  and  2 ;  L.  1860,  ch.  276,  and  L.  1^1,  ch.  4v2, }  9. 

§  3120.  Duties  of  clerk.—  Each  clerk  of  a  justice  of 
the  peace  of  the  city  of  Brooklyn  must,  under  the  direc- 
tion of  the  justice,  perform  the  following  duties : 

1.  He  must  keep  the  docket-book,  required  to  be  kept 
by  a  justice  of  the  peace,  as  prescribed  in  sections  3 140* 
8141,  and  3142  of  this  act. 
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2.  He  must  file,  carefallj  preserve,  and  deliver  to  his 
successor  in  office,  every  paper,  delivered  to  bim  to  be 
filed,  as  prescribed  in  the  last  section. 

3.  He  must  certify  and  furnish,  upon  request,  and 
payment  of  the  fees  prescribed  by  law  therefor,  a  tran- 
script of  any  judgment  renderea  by  the  justice,  or  a 
copy  of  any  record  or  paper,  in  his  possession  as  clerk. 
A  transcript  or  copy  so  certified,  has  the  same  effect,  and 
must  be  received  in  evidence  in  like  manner,  as  if  it  was 
certified  by  the  justice,  by  or  before  whom  the  Judgment 
was  rendered,  or  the  proceeding  was  taken. 

4.  Upon  the  request  of  a  person  entitled  thereto,  he 
must  issue,  in  like  manner  and  with  like  effect  as  the 
justice  might  issue  the  same,  a  summons  in  a  civil 
action  brought  before  the  justice ;  or  a  subpcena  in  such 
an  action,  or  in  a  civil  special  proceeding  brought  be- 
fore the  justice ;  or  an  execution  against  property,  upon 
jt  judgment  rendered  by  the  justice. 

5.  If  the  justice  is  absent,  upon  the  return  of  a  man- 
date in  a  civil  action  or  special  proceeding,  or  at  the 
time  and  place  to  which  the  trial  or  hearing  is  adjourned, 
and  the  case  is  not  one,  where  it  is  specially  prescribed 
by  law,  that,  if  the  justice  is  absent,  another  justice  of 
the  same  city  must  take  cognizance  thereof,  the  clerk 
may,  and  upon  the  application  of  either  party,  he  must, 
adjourn  the  cause  from  time  to  time,  until  the  justice 
attends  ;  and  thereupon  the  action  or  special  proceeding 
does  not  abate,  in  consequence  of  the  justice's  absence. 
But  the  cause  shall  not  be  so  adjourned,  for  a  longer 
period  than  six  days,  at  one  time,  except  with  the  con- 
sent of  both  parties. 

6.  He  must  account  for,  under  oath,  and  pay  to  the 
comptroller  of  the  city  of  Brooklyn,  between  the  first 
and  the  tenth  days  of  each  month,  all  fees,  fines,  pen- 
alties, and  other  money,  collected  or  received  by  him  as 
derk,  during  the  preceding  month  ;  except  as  specified 
in  section  8118  of  this  act,  with  respect  to  the  account  to 
be  rendered  by  the  justice, 

7.  He  must  perform  such  other  duties,  not  inconsistent 
with  this  act,  as  are  required  of  him  by  the  justice. 

New ;  but  see  L.  1806,  ch.  636. 

§  3121.  Interpreter  for  police  court,  and  for  first, 
■eoond  andtldrd  districts. —  There  is  an  interpreter  for 
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the  police  coartof  the  citj  of  BrooklTn,  and  the  jaatieee* 
courts  of  the  first,  second  and  third  districts  of  that  dtj, 
who  is  appointed,  and  may  be  removed  at  pleasure,  bj 
the  jastioes  of  those  courts,  or  a  majority  of  them.  He 
is  entitled  to  an  annual  salary,  fixed  and  to  be  paid  at 
prescribed  by  law. 

L.  1870«  Gil.  607. 

§  3122.  Id.  {  for  fourth  and  fifth  distiiota.-.  There  m 
an  interpreter  for  the  JuBtices'  courts  of  the  fourth  and 
fifth  districts  of  the  eity  of  Brooklyn,  who  ia  appointed, 
and  may  be  removed  at  pleasure,  by  ihe  justices  of  ihe 
peace  of  those  districts.  He  is  entitled  to  an  tinnnri 
salary,  fixed  and  to  be  paid  as  prescribed  by  law. 

L.  1871,  cli.  SM. 

%  3123.  Id.;  for  ibctfa  dl8t(foi~ There  is  an  Intei^ 
preter  for  the  justice's  court  of  the  sixth  diatrkt^of  tins 
eity  of  Brooklyn,  who  is  appointed  by  the  juetiee  of  the 
peace  of  that  district,  subject  to  eonflrmation  by  the 
common  ooondL  and  may  be  removed  by  that  juatioe  al 
his  pleasure.  He  is  entitled  to  an  annual  salary,  fixed 
and  to  be  paid  as  prescribed  by  law. 

L.  18^8,  Ob.  780.12. 

g  3124.  Common  oouncil  may  appoint  addltioiial 
interpreters. —  The  common  council  of  the  city  of  Brook- 
lyn may,  where  it  deems  it  necessary,  upon  the  request 
of  a  justice,  appoint  one  or  more  interpreters  for  justices' 
courts  in  that  city,  in  addition  to  those  provided  for  in 
the  last  three  sections ;  fix  their  salaries  ;  and  prnacribe 
the  court  or  courts  which  they  must  attend.  An  officer, 
so  appointed,  may  be  removed  by  the  common  oouncU. 
for  cause. 

L.  187&,  ch.  €23. 

§  3126.  OoBimoa  cooiioil  to  designate  atUndaBl^ 
etc —  The  common  council  of  the  city  of  Brooklyn  may 
designate  one  or  more  policemen,  or  eonetablee,  i»  at- 
tend each  of  the  j  ustices'  courts  in  that  city*  The  common 
ooundl  may,  by  ordinance  or  otherwise,  tx  and  define 
their  duties  in  and  about  those  courts,  and  may  allow 
them  such  compensation,  in  lieu  of  all  fees  and  per- 
quisites, as  it  deems  proper. 

L.  1890.  eb.  tOS,  1 17 :  aod  L.  185&,  cb.  5U,  1 3. 

§  3126.  When  plaintiff  may  serve  oomplaint  with 
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rammons)  proceedings  tfaerenpon.  —  In  an  action 
brought  in  a  justice's  court  of  the  city  of  Brooklyn,  to 
recover  upon  or  for  the  breach  of  a  contract,  express  or  . 
implied,  the  plaintiff  may  serve  upon  the  defendant 
with  the  summons,  and  in  like  manner,  a  copy  of  a  writ- 
ten complaint,  verified  In  like  manner  as  a  verified 
pleading  in  the  supreme  court.  In  that  case,  unless  the 
defendant,  upon  tne  return  of  the  summons ;  or,  if  the 
cause  has  been  adjourned  by  the  clerk,  as  prescribed  in 
aobdivision  fifth  of  section  8130  of  this  act,  at  the  time 
to  which  it  was  adjourned ;  files  a  written  answer,  veri- 
fied in  like  manner,  denying  one  or  more  material  alle- 
gations, or,  generally,  each  allegation  of  the  complaint, 
or  setting  forth  new  matter,  constitutinc:  one  or  more 
defences  or  counterclaims,  the  justice  must  render  judg- 
ment in  favor  of  the  plaintiff,  for  the  sum  claimed  in 
the  complaint,  with  costs,  without  putting  the  plaintiff 
to  any  proof.  The  provisions  of  this  section  apply, 
where  the  action  Is  against  two  or  more  defendants 
jointly  indebted,  and  the  summons  and  a  copy  of  the 
complaint  are  served  upon  one  or  more,  but  not  upon  all 
of  them ;  in  which  case,  judgment  may  be  taken,  as 
prescribed  in  this  section,  against  all  the  defendants,  in 
like  manner  and  with  like  effect,  as  a  judgment  taken 
as  prescribed  in  section  8020  of  this  act. 

L.  Un,  A.«B,i|4uid5. 

§  3127.  Jury  trial)  whea   and  how  demanded.— 

In  an  action  in  a  justice's  court  of  the  citv  of  Brooklyn, 
a  trial  by  jury  is  waived,  unless  a  party  demands  it,  at 
the  time  when  an  issue  of  fact  is  joined,  and  at  the  same 
time  deposits,  with  the  clerk,  onf  dollar  and  fifty  cents, 
for  the  juror's  fees,  and  also  one  dollar  and  twenty-five 
cents,  for  the  officer's  fees  for  notifying  the  jurors,  and 
taking  charge  of  the  jury.  Where  a  jury  trial  is  so 
demanded,  tne  trial  may  be  a^ioumed  until  a  time  fixed 
for  the  return  of  the  veniie. 
Id..  IS. 

§  3128.  BeltiBg  aside  Ottfindt,  eCo.— A  justice  of  the 
peace  of  the  city  of  Brooklyn  may,  in  his  discretion,  at 
mnf  time  within  twenty  days  after  a  judgment  has  been 
rendered  by  him,  upon  the  defendant's  default  in  an* 
peering  npoh  the  retulrn  of  the  suihmons,  or  at  the  trial; 
and  upon  such  reasonable  notice  to  the  plaintiff,  or  his 


§§  3129-313a  JUSTICES'  COURTS.  644 

attorney,  as  the  justice  thinks  proper,  make  an  order, 
opening  the  default ;  allowing  the  defendant  to  appear 
and  defend  the  action  ;  and  setting  aside  the  jadginent, 
'  or  staying  proceedings  thereon.  The  jastioe  may,  in 
his  discretion,  impose,  as  a  condition  of  making  sack 
an  order,  the  payment  hy  tlie  defendant  to  tUe  plaintifl 
of  a  fixed  sam,  not  exceeding  ten  dollars,  as  coets.  He 
may  also  require  the  defendant  to  give  an  undertaking 
to  the  plaintiff,  in  a  sum  fixed  by  the  justice,  with  one 
or  more  sureties,  to  the  effect  that  the  defendant  will 
pay  the  amount  of  any  judgment,  that  may  be  rendered 
against  him  in  the  action.  The  justice  may  also  direct 
that  the  judgment,  and  a  levy,  if  any,  made  by  virtue 
of  an  execution  issued  thereupon,  stand  as  secnrity  for 
any  judgment,  which  the  plaintiff  may  ultimatelj  re- 
cover before  him. 
Id., 8  7. 

§  3129.  Additional  costs  upon  reoovery  of  $100l 
— In  an  action  brought  in  a  justice's  coort  of  the  city 
of  Brooklyn,  where  the  plaintiff,  or  a  defendant  inter- 
posing a  counterclaim,  recovers  a  judgment  for  one 
hundred  dollars  or  more,  the  prevailing  party,  if  he  is 
entitled  to  costs  in  the  action,  recovers  the  followiag 
sums  as  costs,  in  addition  to  the  costs  allowed  hj  title 
ninth  of  this  chapter: 

1.  Where  the  adverse  party  fails  to  appear  apcm 
the  return  of  the  summons,  or  at  the  trial,  seren  dol- 
lars. 

2.  Where  a  trial  Is  had,  twelve  dollars. 
Id..  J 2. 

§  3130.  Id.)  when  defendant  reooven  JQdgnBttL — 
A  defendant,  who  recovers  judgment  in  an  action  in  a 
justice's  court  of  the  city  of  Brooklyn,  wherein  the  com- 
plaint demands  judgment  for  one  hundred  dollars  or 
more,  or  the  recovery  of  one  or  more  chattels,  the  value 
of  which,  as  stated  in  the  complaint,  together  with  the 
damages  claimed,  if  any,  is  one  hundred  doUan  or 
more,  recovers  the  following  sums  as  costs,  in  addition 
to  the  costs  allowed  by  title  ninth  ot  this  chapter: 

1.  If  the  judgment  was  rendered  without  a  trial. 
seven  dollars. 

2.  If  the  Judgment  was  rendered  after  a  trial,  tma 
dollars. 
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Bat  this  section  does  not  apply  to  a  case,  where  the 
defendant  is  entitled  to  the  costs  specified  in  the  last 
section. 
Id.,  part  of  1 3. 

^  3131.  Ooflts  in  action  by  working  woman.  —  In  an 
action  brought  in  a  justice's  court  of  the  citj  of  Brook- 
lyn, to  recover  a  sum  of  monej,  for  wages  earned  bj 
a  female  employee,  other  than  a  domestic  servant ;  or 
for  material  furnished  by  such  an  employee,  in  the 
course  of  her  employment,  or  in  or  about  tne  subject- 
matter  thereof ;  or  for  both ;  the  plaintiff,  if  entitled  to 
costs,  recovers  the  sum  of  ten  dollars  as  costs,  in  ad- 
dition to  the  costs  allowed  by  title  ninth  of  this  chap- 
ter, unless  the  amount  of  damaees  recovered  is  less 
than  ten  dollars;  in  which  case,  the  plaintiff  recovers 
the  sum  of  five  dollars  as  such  additional  costs.  Where 
the  employee  is  the  plaintiff  in  such  an  action,  she  is 
entitled,  upon  a  settlement  thereof,  to  the  full  amount 
of  costs,  which  she  would  have  recovered,  if  judgment 
had  been  rendered  in  her  favor,  for  the  sum  received  by 
her  upon  the  settlement. 

L.  Uri,  cb.  036, 1 1. 

§  3132.  Costs  upon  adjournment.  —  Where  an  appli- 
cation is  made  for  a  second  or  subsequent  adjournment 
of  the  trial  of  an  action,  brought  in  a  justice's  court  of 
the  city  of  Brooklyn,  after  it  }ias  been  once  adjourned* 
the  justice  may,  in  his  discretion,  require  payment  to 
the  adverse  party  of  a  sum,  not  exceeding  five  dollars, 
besides  disbursements,  as  a  condition  of  granting  the 
application. 

Ii.  IflTl,  cli.  492,  part  of  S  S. 

g  3133.  Application  of  other  provisions.  Holding 
court  open.  —  Each  justice  of  the  peace  of  the  city  of 
Brooklyn  is  a  justice  of  the  peace  of  Kings  county  :  and 
each  provision  of  this  act,  relating  to  the  proceedings 
before  a  justice  of  the  peace  of  a  town,  applies  to  the 
proceedings  before  a  justice  of  the  peace  of  that  city, 
except  as  otherwise  specially  prescribed  in  this  title. 
Each  of  those  justices  must  hold  his  court  open,  from 
nine  o'clock  in  the  morning,  until  three  o'clock  in  the 
afternoon. 

Bee  L.  1849,  ch.  125,  M  35  and  3(r ;  L.  1850,  ca.  102,  |18 ;  L.  1871,  cb  492, 
28:  L.  1873,  ch.  863,  part  of  i  16.  ^  . 
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TITLE  Xn. 
IfiaceUaneoui  provUioru. 

I.  31S4.  Mode  ofapplfeationofcertalnproThlons  of  this  act. 
8135.  General  requiAitM  of  mandates. 

3136.  Bewanl  to  constable  forbidden. 

3137.  Justice  or  constable  not  to  buy  claim,  etc. 
31 3S .  Penalty 

3139.  Ylolauon  of  preceding  sections  a  defence  to  actim. 

3140,  3141.    DoGkel-book  to  be  kept  by  Justice  ;  entries  therein. 
8142.  Index  to  docket-book. 

3143.  Papers  to  be  flled. 

3144.  Deposit  of  books  and  papers  with  town  or  city  clerk. 

3145.  Certiftcato  in  docket-book  deposited. 

3146.  Town  or  city  clerk  to  domana  books,  etc,  upon  death,  etc, « 

Justice. 

3147.  Delivery;  howcoropeUed, 

3148.  Entrleti  to  be  evidence. 

8149.  Justice  to  ftimhh  copies  of  papers. 
3150.  Transfer  of  action  when  Justice's  term  i 
8151.  Id.;  when  justice  is  a  witness. 
3152.  Proceedings  upon  transfer. 


8153.  Penalty  for  not  paying  over  money. 

3154.  Action  on Juiigment  of  justice. 

3155.  Id.;  prooroffudgment, etc. 


3156.  Execution  or  mandate  by  orivate  person. 

3157.  Constable  to  execute  mandates  In  person. 

3158.  Sheriff  to  act  where  execution  of  mandate  la  reciBtod. 

§  3134.  Mode  of  application  of  certain  pxoyiiiaiii 
of  this  act. —  Where  a  provision  of  thia  act,  not  ooo- 
tained  in  this  chapter,  ib  made  applicable  to  pro- 
ceedings before  a  justice  of  the  peace,  the  application 
is  subject  to  the  qualification,  that  it  doee  not  indode 
anj  thing,  which  is  repugnant  to  any  special  proTiiflOB 
of  law,  regulating  the  jurisdiction  or  powers  of  a  joi- 
tice  of  the  peace,  or  the  proceedings  before  him.  Where 
a  provision,  thus  made  applicable,  relates  to  the  filing 
of  a  paper  In  a  court,  nr  with  a  clerk,  the  paper  must, 
in  an  action  or  special  proceeding  before  a  iastice  of 
the  peace,  be  filed  with  the  justice,  unless  be  has  • 
clerk  appointed  pursuant  to  law  ;  and  where  it  eonlen 
a  power  upon  a  court  or  a  judge,  the  provision,  making 
it  applicable  to  proceedings  taken  under  this  chapter, 
is  to  be  construed,  as  conferring  a  like  power  opon  the 

i'ustice,  before  whom  the  action  or  special  proceeding ii 
rought. 

New. 

§  3136.  General  requisites  of  mandates.—  A  m&n- 
date,  issued  by  a  justice  of  the  peace,  must  be  elgned 
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bv  him,  and  may  be  without  seal.  It  mast  be  entirely 
filled  up,  at  the  time  when  it  is  delivered  to  an  officer 
to  be  execated,  so  as  to  have  no  blank,  either  in  the 
date  thereof  or  otherwise  ;  except  that  there  may  be  a 
blank  in  a  subpoena  for  the  name  of  any  or  all  of  the 
witnesses.  A  mandate,  issued  and  delivered  to  an  offi- 
cer to  be  executed,  contrary  to  this  section,  is  void. 

2  R.  S.  267,  H  232  And  2:^  (2  EUni.  275).  People  v.  Smitb.  20  Johns.  53 : 
Borrodaile  v.  Leek,  OBqrb.  fill. 

g  3136.  Reward  to  constable  forbidden.—  A  consta- 
ble shall  not  ask  or  receive  any  money  or  other  valuable 
thin^  from  any  person,  as  a  consideration,  reward,  or 
inducement  for  omitting  or  delaying  to  arrest  a  person, 
or  to  take  him  to  jail,  or  to  sell  property,  by  virtue  of 
an  execution,  or  to  execute  any  other  duty,  pertaining 
to  his  office  ;  or  any  money  or  valuable  thing,  other 
than  the  fees  expressly  allowed  to  him  by  law,  for  exe- 
«ating  any  duty  pertaining  to  his  office. 

Id.,  8  234. 

§  3137.  Juatioe  or  constable  not  to  pay  claim. 
€itc.  —  A  justice  of  the  peace  or  constable  shall 
not,  directly  or  indirectly,  buy,  or  be  interested  in 
baying,  a  bond,  note,  or  other  demand  or  cause  of 
action,  for  the  purpose  of  bringing  an  action  or 
iostitutinfir  a  special  proceeding  before  a  justice, 
fonnded  thereupon  ;  nor  sball  a  justice  or  a  constable, 
either  before  or  after  an  action  or  a  special  proceeding 
is  commenced,  lend  or  advance,  or  agree  to  lend  or  ad- 
vance, or  procure  to  be  lent  or  advanced,  any  money  or 
other  valuable  thing  to  any  person,  in  consideration  of, 
or  as  a  reward  for,  or  an  inducement  to,  the  placing  or 
having  placed  in  his  hands,  a  debt  or  other  demand  or 
cause  of  action,  for  prosecution  or  collection. 

Id.,923&. 

g  3138.  Panalfcy*  —  A  justice  of  the  peace  or  consta- 
ble who  violates  a  provision  of  the  last  three  sections, 
is  gulltv  of  a  misdemeanor ;  and  shall  be  punished  ac- 
ooniingly.  A  conviction  also  operates  as  a  forfeiture  of 
his  office. 

Td.,1236. 

§3139.  Violation  of  preceding  sections  a  defence 
to  aotlon.—  It  is  a  defence  to  an  action,  brought  before 
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a  jastice  of  tlie  peace,  that  the  demand,  upon  which  it 
is  founded,  was  boaght  and  sold,  or  received  for  praoe- 
cution,  contrary  to  the  foregoing  provisions  of  this  title. 
In  an  action  wherein  such  a  defence  is  interposed,  if 
the  plaintiff,  after  being  duly  subpoenaed  na  a  witness, 
fails  to  attend,  pursuant  to  the  subpoena ;  or  if,  upoa 
the  trial,  or  upon  his  examination  as  a  witness  by  virtue 
of  a  commission,  he  refuses  to  answer  any  qaestioa 
pertinent  to  show  a  violation  of  either  of  those  pit>> 
visions  ;  the  justice,  besides  punishing  him,  in  a  proper 
case,  for  his  failure  or  refusal,  must  dismiss  his  com- 
plaint. The  testimony,  in  such  an  action,  of  the  plaints 
iff,  or  any  other  witness,  is  not  evidence,  in  a  criminal 
prosecution  against  him,  for  violating  either  of  those 
provisions. 

Id..  8S 237-242. 

§  3140.  Docket-book  to  l>e  kept  by  Jnatice ;  entiiM 
therein. —  A  justice  of  the  peace  must  keep  a  docket- 
book,  in  which  he  must  enter : 

1.  The  title  of  every  action  or  special  proceeding 
commenced  before  him. 

2.  The  time  when  the  summons,  or  the  mandate  for 
the  commencement  of  the  special  proceeding,  was  is- 
sued  ;  with  a  statement  of  the  nature  of  the  mandate, 
and  a  memorandum  of  each  order  of  arrest,  warrant  of 
attachment,  or  requisition  to  replevy,  granted  by 
him. 

8.  The  time  when  the  parties  appeared  before  htm, 
either  without  process,  or  upon  the  return  of  the  sum- 
mons, or  of  the  mandate  for  the  commencement  of  the 
special  proceeding. 

4.  A  concise  statement  of  the  substance  of  each  oral 
pleading,  or  a  memorandum  of  the  filing  of  each  writ, 
ten  ple^ling. 

5.  Each  i^joumment ;  stating  upon  whose  applica- 
tion, and  to  what  time  and  place,  it  was  made. 

6.  The  issuing  of  a  venire ;  stating  upon  whose  ap- 
plication it  was  issued,  and  the  time  and  place  of  the 
return  thereof. 

7.  The  time  when  a  trial  was  had ;  and,  if  it  was 
by  a  jury,  the  names  of  all  the  persons  returned  as  hav- 
ing been  notified  to  Attend  as  jurors  ;  stating  who  did 
not  attend  ;  who  attended  ;  and  who  were  sworn. 
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8.  The  name  of  eacli  witness  sworn  upon  the  trial ; 
stating  at  whose  request  he  was  sworn  ;  each  objection 
made  to  the  competency  of  a  witness ;  and  the  decision 
thereupon. 

9.  The  verdict  of  the  jury,  and  the  time  of  receiving 
it :  or,  if  the  jury  disagreed  and  were  discharged,  a 
statement  of  that  fact. 

10.  A  concise  statement  of  the  substance  of  each  or- 
der,  made  by  him  in  the  coarse  of  the  action  or  special 
proceeding. 

11.  The  judgment  or  final  order  ;  and  the  time  of 
entering  it. 

12.  The  execution ;  the  time  of  issuing  it ;  the  kind  of 
execution  ;  the  name  of  the  officer  to  whom  it  was  de- 
livered ;  and  each  renewal,  with  the  date  thereof. 

18.  The  return  of  each  execution  ;  the  time  of  the 
return  ;  and  a  statement  of  any  money  paid  to  the  jus- 
tice  thereupon,  and  when  and  by  whom  it  was  paid. 

14.  Each  transcript  of  the  judgment,  ^ven  by  him  to 
be  filed  in  the  county  clerk's  ofl&ce,  and  the  time  when 
it  was  given. 

15.  The  appeal,  if  any  ;  and  the  time  of  service  of 

the  notice  of  appeal. 

Id. ,  8  243.  Smith  v.  Compton,  20  Barb.  282 :  NUm  v.  Totmim.  3  Id.  804 ; 
Hard  v.  'Stalpnian.  6  id.  621 ;  Brintnall «.  Foster,  7  Wend.  103*.  Humphrey 
V,  Pernons,  23  Barb.  813;  Boomer  r.  Laine,  10  Wend.  825:  Canhorev. 
Heuyck.  A  Barb.  583:  Baker  p.  Brintnall,  'V  Abb.  N.  S.  253;  Fish  v.Eroer- 
•on,  44  N.  Y.  S7ft;  CluiBtopber  o.  Van  Clew,  57  Barb.  17;  Stevens  o. 
8aDtee.4»N.T.  35. 

§  3141.  The  same^ — Each  of  the  entries,  specified  in 
the  last  section,  must  be  made  under  the  title  of  the 
action  or  special  proceeding  to  which  it  relates ;  and, 
in  addition  thereto,  the  justice  may  enter  in  like  man- 
ner any  other  proceeding,  had  before  him  in  the  action 
or  special  proceeding,  which  he  thinks  proper  to  enter. 
A  docket- book,  kept  by  a  justice,  must  be  kept  open, 
during  the  hours,  when  a  sheriff's  office  is  required  by 
law  to  be  kept  open,  for  search  and  examination  by  any 
person,  upon  hia  reaaonable  request  and  to  a  reasonable 
extent. 

Id.,  82M. 

§  3142.  Index  to  docket-book.  —  A  justice  of  the 
peace  must  keep  an  alphabetical  index  to  all  the  j  udg- 
ments,   entered  by  him  in  his  docket-book  ;  and  he 
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mast  Inflert  therein  the  names  of  all  the  puties  to  each 
Jad^ment,  and  the  page  oi  the  book,  where  the  judg- 
ment ia  entexed. 

Id.,  1 251. 

%  3143.  Papera  to  be  filed.— A  joaace  of  ibm  peace 
must  carefully  file  and  preaerve  each  affidavit  or  oiher 
paper,  delivered  to  him  to  be  filed  inan  AOtion  or^^ecial 
proceeding. 

Id.,  i29e. 

§  3144.  Deposit  of  books  and  papers  with  town  or 
oll^r  clerk.— Ii  a  justice  of  the  peace,  either  before  or 
^fter  the  expiration  of  his  term  of  office,  removes  from 
the  town  or  city  wherein  he  was  elected »  he  mael  forth- 
with deposit,  with  the  clerk  of  that  town  or  <aty,  his 
docket-book,  and  all  other  books  and  papers,  in  his 
custody,  relating  to  an  action  or  a  special  proceeding, 
which  has  been  heard  by  him,  or  commenced  before 
him.  A  justice  who  is  removed  from  office,  mast  make 
a  like  deposit,  within  ten  days  after  receiving  notioe  of 
his  removal,  or  afterwards,  upon  the  demand  of  the 
clerk  of  the  town  or  cit^.  But  the  omission  of  the 
justice  to  make  the  deposit,  does  not  affect  the  validity 
of  any  book  or  paper,  so  required  to  be  deposited,  or  A 
any  proceeding  to  which  it  relates. 

Id.,  n  852  and  258. 

g  3146.  Oextifioate  in  docket-book  deposited A 

justice  of  the  peace  must  make,  in  each  docket-book 
deposited  by  him,  as  presoribed  in  the  last  aectlon,  a 
certificate  under  his  hand,  to  the  effect  that  each  judg- 
ment or  order,  entered  therein,  was  duly  rendered  or 
made,  as  therein  stated ;  and  that  the  sum,  appearing 
by  the  book  to  be  due  thereupon,  has  not  been  paid,  te 
his  knowledge. 

Id.,  1 254. 

g  3146.  Town  or  oity  olerk  to  demand  books,  elc., 
upon  death  etc,  of  Justice.  —  If  a  Justice  of  the  peace 
dies,  or  his  office  becomes  otherwise  vacant,  the  town 
or  city  clerk  must  demand  and  receive  all  books  and 
papers,  which  belonged  to  the  justice  in  his  official 
capacity,  from  any  person  having  them  in  his  posses- 
sion. 

Id.,  1206. 
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§  3147.  Deliveiry ;  how  oompeUed* — If  tdxy  book  or 
paper,  reqaired  to  be  depoaitea  with  the  town  or  city 
derk,  as  prescribed  in  this  title,  is  withheld,  the  like 
proceedings  may  be  had,  at  the  instance  of  the  town  or 
city  clerk,  to  compel  the  deposit  thereof,  as  are  pre- 
scribed by  law,  where  an  officer  refuses  or  neglects  to 
deliver  a  book  or  paper  in  his  custody  as  aach  officer,  to 
his  successor  in  office. 

Id.,  1256. 

^  3148.  Bntziw  to  be  e^donoe. — An  entry  made,  as 
prescribed  by  law,  in  the  docket-book  kept  by  a  justice 
of  the  peace,  and  deposited  with  the  town  or  city  clerk, 
as  prescribed  in  this  title,  is  presumptive  evidence  of 
the  matters  of  fact  stated  therein :  but  the  presumption 
may  be  repelled  by  proof. 

Id.,  8257. 

g  3149.  Justice  to  furnish  copies  of  papers. — A  jus- 
tice of  the  peace  must  furnish,  upon  request  and  pay- 
ment of  his  fees,  to  any  person  interested  in  a  judg- 
meot  or  order  entered  by  him,  a  transcript  of  the  judg- 
ment or  order,  together  with  a  copy  of  all  the  entries 
in  his  docket-book,  relating  to  the  cause ;  a  copy  of  his 
minutes  of  the  evidence  in  the  cause,  or  the  substance 
of  the  testimony,  if  he  has  not  taken  minutes ;  and  a 
copy  of  any  paper  on  file  in  the  cause ;  or  such  portions 
thereof  as  are  required. 

L.  1841,  Cb.  141,'  1 1  (4  Edm.  546). 

%  3160.  Transfer  of  action  when  Justice's  term  ex- 
pires, etc  —  If  the  term  of  office  of  a  justice  of  the 
peace  is  about  to  expire,  or  he  is  about  to  remove  from 
the  town  or  city,  before  judgment  is  rendered  in  an  ac- 
tion, or  a  final  order  is  made  in  a  special  proceeding, 
pending  before  him,  he  must  previously  make  a  written 
order,  reciting  the  fact,  and  directing  the  action  or 
special  proceeding  to  be  continued  before  another  jus- 
tice  of  the  same  town  or  city,  named  in  the  order. 

g  3161.  Id. ;  when  Justice  is  a  witness.  —  If,  before 
•A  issue  of  fact  is  Joined  in  an  action  or  special  proceed- 
ing, the  defendant,  or,  where  he  has  not  been  arrested, 
his  attorney,  presents  to  the  justice  satisfactory  proof, 
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by  affidavit,  tliat  the  jaetice,  before  whom  the  action  or 

spedal  proceeding  is  pending,  is  a  material  witness  for 

the   defendant,    without  whose  testimony  he  caniuA 

safely  proceed  to  trial,  setting  forth  therein  the  partica- 

lar  facts  and  circamstances,  which  he  expects  to  prove 

by  him;   the  justice  must  forthwith  make  a  written 

order,  directing  the  action  or  special  proceeding  to  be 

continued  before  another  justice  of  the  same  town  or 

city,  named  in  the  order. 

SeeSR.  S.  229, i 21  (2 Edm.  Mft) ;  also, M.. (  US, amciided.  L.  I53a.di. 
243;  L.  1875,  ch.  334;  BoaniofCJomm.  r.  Dotaerty.  MUow.  46;  ToQacc 
8cott,S  Hill,  23;  Brown  v.  Brown,  2  B.  D.  8. 153;  Hopkins  v.  Csbref.H 
Wend. 264  ;  Vaodeveer  v,  Btanton,  1  Oow.  84 ;  Martha  r.  Watten.  2  atndL 
517. 

g  3163.  FrooeedingB  upon  transCBr* — Wbere  an  ordtf 
is  made,  as  prescribed  in  either  of  the  last  two  seciioos, 
the  constable   must   forthwith  take  it  and   all  other 

Eapers  in  the  action,  with  the  body  of  the  defendant,  if 
e  is  under  arrest,  before  the  justice  named  in  the  order. 
The  plaintiff  or  petitioner  must  forthwith  appear  before 
that  justice,  who  must  take  cognizance  of  tlie  action  or 
special  proceeding,  and  must  proceed  therein  as  if  it  bad 
been  commenced  before  him.  Costs,  recovered  in  the 
action  or  special  proceeding,  include  the  fees  allowed 
by  law,  for  services  performed  by  the  constable  and  the 
justice,  before  the  transfer,  together  with  the  fees 
alk)wed  by  law,  for  the  proceedings  before  the  justice 
to  whom  the  cause  is  transferred. 

See  note  to  last  section.  Hopkins  v.  Cabrey.  24  Wend.  SM ;  Tonnf  1^ 
8cot^  3  UUU  32. 

§  3163.  Penalty  for  not  pKying  over  money.— A 

justice  of  the  peace,  who  neglects  or  refuses,  within  a 
reasonable  time  after  demand,  to  pay  any  money,  col- 
lected by  him  in  his  official  capacity,  to  the  person 
entitled  thereto,  is  guilty  of  a  misdemeanor,  and  shall 
be  puDiehed  accordingly.  A  conviction  also  operates  ss 
a  forfeiture  of  his  office. 
Section  290  of  B.S. 

§  3164.  Action  on  Judgment  of  Justice. — In  an  tctlon 
upon  a  judgment  of  a  justice  of  the  peace,  brought  in 
the  county  wherein  it  was  rendered,  within  five  yeus 
after  the  rendition  thereof,  against  a  defendant  upon 
whom  the  summons  was  personally  served,  no  costs  can 
Ixj  recovered,  except  where  the  justice,  who  rendered 
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the  jadgment,  is  dead,  or  out  of  office,  or  otherwise  in- 
capable of  acting ;  or  has  removed  from  the  county ;  or 
-where  one  of  the  parties  has  died  ;  or  where  the  docket 
of  the  judgment  has  been  lost  or  destroyed. 
Code  of  Proc,  1 71,  last  claoae. 

g  3166.  Id.;  proof  of  Judgment,  etc.  —  In  an  action 
brought  upon  a  judgment  of  a  Justice  of  the  peace,  who 
ia  dead,  or  out  of  office,  or  otherwise  incapable  of  act- 
ing; or  has  removed  from  the  county ;  or  cannot  be 
found  therein;  the  original  docket- book  of  the  justice 
ifl  presumptive  evidence  of  any  matter  entered  therein, 
as  prescribed  by  law;  but  the  presumption  may  be  re- 
pelled by  proof.  If  the  docket-book  is  lost  or  destroyed, 
or  if  it  cannot  be  produced,  after  reasonable  effort  to 
obtain  it,  the  like  proof  may  be  given,  respecting  the 
zecovery  of  the  j  udgment,  as  upon  any  other  question 
of  fact. 
SecUons  265  and  267.  R.  8. 

§  3166.  Ezecation  of  mandate  by  private  peraon.  — 

A  justice  of  the  peace,  who  issues  any  mandate,  author- 
ized by  this  chapter,  except  a  venire,  may,  at  the  re- 
quest of  the  party,  whenever  he  deems  it  expedient  so 
to  do,  empower,  by  a  written  authority  indorsed  upon 
the  mandate,  any  proper  peraon  of  full  age,  not  a  party 
to  the  action,  to  serve  or  otherwise  execute  it.  For  that 
purpose  the  person  so  empowered  has  all  the  power 
and  authority,  and  is  subject  to  all  the  obligations  and 
liabilities,  of  a  constable ;  and  his  return  is  evidence  in 
like  manner  as  a  constable's.  But  a  person  so  em- 
powered is  not  entitled  to  any  fee  or  reward  for  his 
services. 

Sections  271  and  272,  R.  S.    JackRon  v.  Sherwood,  50  Barb.  8S6. 

§  3167.  Constable  to  execute  mandates  in  person.  — 
A  constable,  to  whom  a  mandate  is  directed  and  deliv- 
ered as  prescribed  in  this  chapter,  must  execute  it  in 
person,  pursuant  to  the  tenor  thereof.  He  cannot  act 
by  deputy  in  such  a  case. 

Id.,  1273. 

g  3168.  Sheriff  to  act  where  execution  of  mandate  is 
resisted. — If  a  constable,  to  whom  a  mandate,  issued  by 
a  justice  of  the  peace,  is  directed  and  delivered,  finds, 
or  has  reason  to  apprehend,  that  resistance  will  be  made 
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to  the  execution  thereof,  he  may  deliver  it  to  the  sbeiff 
of  the  countj,  with  a  written  certificate,  statlni^  tbe 
facto,  and  requiring  the  sberffT  to  execute  it.  'Hiere- 
upon  the  sheriff  must  execute  the  mandate  ;  and  he  Is 
subject  to  all  the  liabilities  attaching  to  a  coiuitabletn 
execuUng  it  SeetionB  104»  105,  and  106  of  tliis  act 
apply  to  a  mandate  deliTered  to  &  ahaiU^  as  pi«acnbod 
in  tliis  section. 
Newi  iMk  tiao^M  n^W^  ante. 
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CHAPTER  XX. 

PROVISIONS  RELATING  TO  CERTAIN  COURTS  IN 
CITIES,  AND  THE  PROCEEDINGS  THEREIN. 

TITLE  I.  —  The  marinb  court  op  the  city  oi^ 
New-York. 

Title  IL— Thb  hator's  court  of*  the  city  of 
Hudson,  jlsd  the  rbcordbrb'  courts 

OF  THE  cities  OP  UtICA  AKD  OsWEGO. 

TITLE    IIL — The  city  court  of  Yonkers. 

title  IV. — The  district  courts  of  the  city  of 
New- York,  and  the  justices'  courts 
of  the  cities  of  Albany  and  Troy. 

TITLE  v.—  The  municipal  court  of  the  city  of 
Rochester. 

TITLE  I. 

l%e  f/unine  court  of  ths  dip  of  Neto-  Fork, 

Abticu  1.  Provisions  generally  applicable  to  prooe^dlngs  in  the  couft, 
2.  Provisions  exclusively  applicable  to  the  proceedings,  other 

than  appeals.  In  an  ordinary  action. 
8>  Provisions  exclusively  applicable  to  the  prooeedfngs,  other 

than  appeals.  In  certain  marine  caus^- 
4.  Appeals  to  and  from  the  general  term  of  the  court. 

ARTICLE  FIRST. 

MOnnONS  QEOYBRALLY  APPLICABLE  TO  PROCEEDINGS 
IN  THE  COURT. 

[bcL  SIM.  Provisions,  applving  generally  to  courts  of  record,  anhlaol  to 
certain  qualiflcations. 
BMO.  Certain  sections  tnapplicahle  to  the  court. 
8161.  Time  for  service  of  notices. 
8MZ.  Service  of  notice  of  trial ;  flling  of  note  of  Issue. 
aMB.  When  court  may  relieve  fVom  Imprisonment. 
SM4.  Money;  how  paid  Into  the  court.  byGoOQlc 
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§  3169.  Proviflioxui,  applying  g«&erally  to  oonrts  of 
record,  8ul](|ect  to  ceztain  qaalmcatioDa.  —  Each  of  the 

foregoing  provisiona  of  this  act,  which  is  made,  bj 
chapter  twenty-second  of  this  act,  applicable  to  the 
marine  court  of  the  city  of  New- York,  or  ^nerally  to 
courts  of  record,  is  subject  to  the  qualification?  and  ex- 
ceptions expressed  or  plainly  implied  in  this  title. 

L.  1872,ch.629,i2. 

'  §  3160,  Certain  sections  inapplicable  to  tbe  court— 
Sections  438  and  603,  sections  611  to  610,  both  inclasive, 
and  sections  636,  837,  1013,  and  1015  of  this  act  do  not 
apply  to  an  action  or  a  special  proceeding-  brought  in 
the  marine  court  of  the  city  of  New-York,  or  before  a 
Justice  thereof,  or  to  any  proceeding  therein.  Secti<m8 
82G8  and  3269  of  this  act  do  not  apply  to  an  action  in 
the  court,  prosecuted  as  prescribed  in  article  third  of 
this  title;  or  where  an  undertaking  has  been  given  as 
prescribed  in  section  3165  of  this  act.  A  pliuntiflr,  in  an 
action  brought  in  the  court,  who  has  an  office  for  the 
regular  transaction  of  businesii  in  person,  within  the 
city  of  New- York,  is  deemed  a  resident  of  that  dry, 
within  the  meaning  of  sections  8268  and  8369  of  this 
act. 

New. 

§  3161.  Time  for  service  of  notices.  —  The  time  for 
personal  service  of  certain  notices,  in  an  action  brought 
in  the  court,  is  as  follows: 

1.  Notice  of  justification  of  the  sureties.  In  an  under- 
taking given  by  the  plaintiff,  as  security  for  the  defend- 
ant's costs,  not  more  than  two  days. 

2.  Notice  of  an  application  for  judgment  in  a  case 
specified  in  section  537  of  this  act;  notice  of  amotion 
to  strike  out  a  pleading,  in  a  case  specified  in  section  538 
of  tbis  act ;  notice  of  an  application  for  judgment  upon 
the  defendant's  default,  or  of  the  execution  of  a  refer- 
ence, or  writ  of  inquiry,  or  of  an  assessment  thereapon, 
as  prescribed  In  section  1219  of  this  act;  not  leas  than 
two  days. 

8.  Notice  of  the  justification  of  bail,  not  less  than  two, 
nor  more  than  ten  days. 

4.  Notice  of  a  motion,  other  than  a  motion  specified 
in  subdivision  second  of  this  section,  not  less  than  four 
days;  but  the  court  or  a  justice  thereof  may.  upon  an 
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affidavit  showing  g^oundB  therefor,  prescribe  a  shorter 
time,  by  an  order  to  show  cause. 

5.  Notice  of  trial  of  an  issue  of  fact,  or  of  an  issue  of 
law;  notice  of  the  hearing  of  an  appeal,  or  of  any  other 
hearing,  the  time  for  serving  whicli  is  not  expressly 
prescrioed  in  either  of  the  foregoing  subdivisions  of 
this  section y  or  elsewhere  in  this  title;  not  lests  than  five 
days. 

6.  Notice  of  taxation  of  costs,  not  less  than  two  days; 
except  where  all  the  attorneys,  serving  and  served  with 
the  notice,  reside  or  have  their  offices  in  the  city  of 
New- York,  in  which  case,  one  day's  notice  is  sufficient. 

L.  1872,  ch.  629,  H  Sand  14  ;  L.  1874,  ch.  M5,  J  2;  L.  1875,  ch.  479,  H  17 
and  fiO ;  also,  1 51,  subd.  10. 

§  3162.  Service  of  notice  of  trial)  filing  of  note  of 
isffue.  —  Notice  of  trial  of  an  issue  triable  at  a  term  of 
the  court,  or  of  the  hearing  of  an  appeal  to  the  general 
term  of  the  court,  may  be  given  for  any  day  of  the  term. 
A  note  of  issue  must  be  filed  at  least  two  days  before 
the  day,  or  the  commencement  of  the  term,  for  which 
the  notice  of  trial  or  hearing  is  given  ;  and,  if  it  relates 
to  the  trial  of  an  issue  of  fact,  or  of  law,  it  must,  in  ad- 
dition to  the  matters  specified  in  section  977  of  this  act, 
state  the  day  or  the  term,  for  which  the  notice  has  been 
given.  But  this  and  the  last  section  do  not  apply  to  a 
case  where  special  provision  is  otherwise  made  in  arti- 
cle third  of  this  title. 

New  In  fomi ;  see  L.  1874,  ch.  5*5,  {  2. 

g  3163.  When  court  may  relieve  from  imprisonment. 

— Where  it  satisfactorily  appears  that  a  party,  who  is 
actually  confined  in  jail,  by  virtue  of  an  order  of  arrest, 
or  an  execution  against  the  person,  issued  in  an  action 
brought  in  the  court,  is  physically  unable  to  endure 
the  confinement,  and  that  he  cannot  procure  bail,  or  the 
necessary  sureties  in  a  bond  for  the  jail  liberties,  as  the 
case  requires,  the  court,  or  justice  thereof,  may,  in  its 
or  his  discretion,  by  order,  direct  the  sheriff  to  release 
him  from  custody.  The  sheriff  must  obey  such  an 
order.  After  such  a  release  from  an  execution  against 
the  person,  another  execution,  against  the  person  of 
the  judgment  debtor,  cannot  be  issued  upon  the  judg- 
ment;  but  the  judgment  creditor  may  enforce  the 
judgment  against  property,  as  if  the  execution,  from 
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which  the  jadgment  debtor  was  released,  had  beeo  ra- 
tarned  without  his  being  taken. 
See  L.  187&.  ch.  479,  part  of  1 10. 

3164.  Money ;  how  paid  into  the  oonrt.  —  Money 

lid  into  the  court,  pursuant  to   any  provision  of  thi? 

act,  must,  unless  the  court  otherwise   directe,  be    paid 

directly  to  the  chamberlain  of  the  city  of  New- York,  to 

the  credit  of  the  cause  in  which  it  is  paid. 

New. 

ARTICLE  SECOND. 

PROVISIONS  BXCLUSITELYAPPLICABLBTO  THS  PROCXED- 
INQS,  OTHER  THAN  APPEALS,  IN  AN  ORDINABT  AC- 
TION. 

Sso.  3iet5.  Summons. 

3166.  Time  for  service  of  pleadtngs,  etc. 

3167 .  Rnforceraent  of  certain  Judgments  in  favor  of  working  wnntca. 
^h)^.  Time  for  non-acceptance  and  justification  of  ball,  eu>. 

aitW.  Proof  necc'ssary  to  obtain  warrant  of  attachment. 

3170.  Service  of  summons  without  the  city,  or  by  publicAUon. 

3171.  Commlsution  to  take  testimony. 

3172.  Court  may  refer  queatlon  arising  npoa  a  motion. 

3173.  Time  for  filing  decision  upon  a  trial  by  the  court.    Id. :  yeh^n 

suincient. 

3174.  Counterclaims. 

3175.  Perishable  property  may  be  8ol<I. 

3176.  portion  of  verdict,  etc.,  may  be  remitted. 

§  3165.  Summons.  —  The  summons,  in  an  action 
brought  in  the  court,  must  state  that  the  time,  within 
which  the  defendant  must  serve  a  copy  of  his  answer, 
is  six  days  after  tbe  service  tliereof,  exclusive  of 
the  day  of  service  ;  except  in  one  of  the  following 
cases : 

1.  A  justice  of  the  court  may,  upon  satisfactory  proof . 
by  affidavit,  tliat  either  the  plaintiff  or  the  defendani 
resides  without  the  city  of  New- York  ;  or,  where  tbore 
are  two  or  more  plaintiffs,  or  two  or  more  defendants, 
that  all  the  plain tifis  or  aii  the  defendants  reside  with, 
out  that  city,  direct,  by  an  order,  tliat  the  defendant  be 
summoned  to  answer  within  a  shorter  time,  specilied 
therein,  not  less  than  two  days  after  the  service  of  the 
summons,  exclusive  of  the  day  of  service ;  whereupon 
the  sum  mens  must  correspond  to  the  order.  The  oider 
must  be  indorsed  upon  or  annexed  to  the  summons ;  and 
a  copy  thereof  must  be  delivered  with  a  copy  of  the 
summons.     The  j  ust  ice  may,  in  his  discretion,  as  a  con- 
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diUon  of  granting  the  order,  require  the  plaintiff  to  give 
an  undertaking,  with  one  or  more  sureties,  to  the  effect 
that  the  plaintiff  will  pay  any  judgment  which  may  he 
rendered  against  him  in  the  action,  not  exceeding  a  sum 
specified  in  the  undertaking,  which  must  be  at  least 
two  hundred  dollars. 

2.  Whore  an  order,  directing  service  of  the  summons 
without  the  city  of  New-Tork,  or  by  publication,  is 
^rranted,  the  summons  must  state  that  the  time,  within 
which  the  defendant  must  serve  a  copy  of  his  answer, 
is  ten  days  after  service  thereof,  exclusive  of  the  day  of 
eervice.  If  a  summons,  requiring  the  defendant  to  an- 
swer within  a  shorter  time,  has  been  issued,  as  pre- 
scribed  in  this  section,  before  an  order  specified  in  this 
subdivision  is  granted,  the  justice  granting  such  an  or- 
der  may  direct  that  the  summons  be  amended  accord- 
ingly, and  thereupon  the  summons  published,  or  served 
without  that  city,  pursuant  to  the  order,  must  correctly 
state  the  time. 

L.  1872,  ch.29,  {  S;  L.  1874,  ch.  64A,  (  1.  Potta  v.  Comptoa,  McAdam 
Marine  Ct.  Prac.  App.  4. 

g  3166.  Time  for  service  of  pleadings,  etc  —  The 
time,  within  which  a  defendant  in  a  case  specified  in 
section  479  of  this  act  must  demand  a  copy  of  the  com- 
plaint, and  the  time  within  which  the  plaintiff  mast 
serve  the  same,  after  a  demand  thereof,  as  prescribed  in 
that  section,  and  the  time,  within  which  a  copy  of  a 
pleading,  subsequent  to  the  complaint,  must  be  t^erved, 
after  the  service  of  a  copy  of  the  preceding  pleading,  is 
the  same  number  of  days,  as  stated  in  the  summons, 
within  which  the  defendant  is  required  to  serve  a  copy 
of  his  answer,  after  service  of  the  summons.  Bat,  ex- 
cept as  otherwise  prescribed  in  section  8185  of  this  act, 
a  defendant,  arrested  before  answer,  has  ten  days  nf tor 
the  arrest,  within  which  to  demand  a  copy  of  the  com- 
plaint or  to  serve  a  copy  of  his  answer,  as  the  case 
requires;  and  judgment  must  be  stayed  accordingly. 
See  note  to  last  section. 

§  3167.  Enforcement  of  certain  Judgments  in  favor 
of  working  women.  —  Section  3221  of  this  act  applies 
to  an  action  brought  in  the  court,  and  to  the  judgment 
and  execution  against  the  person  and  property  of  the 
Judgment  debtor. 

L.  1876,  ch.  33  and  175. 
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g  3168.  Time  for  non-accoptance  and  JoziadictlGo 
of  bail,  etc — The  time  for  taking  certain  proceedings, 
in  an  action  brought  in  the  court,  is  as  follows: 

1.  Service  of  notice  of  non-acceptance  of  bail,  within 
five  days  after  the  delivery,  to  the  plaintiff's  attorney, 
of  certified  copies  of  the  order  of  arrest,  return .  and 
undertaking,  as  prescribed  in  section  677  of  this  act. 

2.  Service  of  notice  of  justification  of  the  bail,  within 
five  days  after  service  of  the  notice  specified  in  subdi- 
vision first  of  this  section. 

8.  Service  of  notice  of  exception  to  the  sureties,  in  an 
undertaking  given  by  tlie  plaintiff,  as  security  for  the 
defendant's  costs  within  two  days  after  service,  upon 
the  defendant's  attorney,  of  a  written  notice  of  the 
filing  thereof;  and  service  of  notice  of  the  justification 
of  the  same,  or  new  sureties,  within  two  days  after  ser- 
vice  of  the  notice  of  exoeption. 

L.  1875,  ch.  479,  H 16  and  17;  also,  |  61.  lubd.  9. 

§  3169.  Proof  necessary  to  obtain  warrant  of  at- 
tachment. —  In  order  to  entitle  the  plaintiff  to  a  warrant 
of  attachment  against  property,  he  must  show  by  affi- 
davit,  to  the  satisfaction  of  the  justice  granting  it,  that 
a  sufficient  cause  of  action  exists  against  the  defendant, 
to  recover  damages  for  one  or  more  causes  specified  in 
section  635  of  this  act,  to  an  amount  stated  in  the  affi- 
davit ;  which,  if  the  action  is  to  recover  damages  for 
breach  of  a  contract,  must  be  stated  over  and  above  all 
counterclaims  known  to  the  plaintiff ;  and  also  that  the 
case  is  within  one  of  the  following  subdivisions  : 

1.  That  the  defendant  is  a  foreign  corporation  ;  or  a 
domestic  corporation  whose  principal  place  of  bupiaeas 
is  not  within  the  city  of  New- York. 

2.  That  the  defendant  is  not  a  resident  of  the  State. 

3.  That  the  defendant,  being  a  resident  of  the  State, 
is  not  a  resident  of  the  city  of  New- York  ;  and  has  not 
an  office  within  that  city,  where  he  regularly  trausaeta 
business  in  person. 

4.  That  the  defendant;  being  an  adult  and  a  resident 
of  that  city,  has  departed  therefrom,  with  intent  to  de- 
fraud his  creditors,  or  to  avoid  service  of  the  summonii; 
or  keeps  himself  concealed  therein,  with  the  like  intent; 
or  that,  after  proper  and  diligent  effort  to  ascertain  the 
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place  of  the  sojourn  of  aucli  a  resident  adult  defendant » 
the  same  caRnot  be  ascertained. 

5.  That  the  defendant  being  an  adalt  has  removed, 
or  is  about  to  remove,  property  from  that  city,  with  in- 
tent to  defraud  his  creditors,  or  that  he  has  assigned, 
disposed  of,  or  secreted,  or  is  about  to  assign,  dispose 
of,  or  secrete  property,  with  the  like  intent. 

6.  That  tlie  defendant,  being  an  adult  and  a  resident 
of  that  city,  has  been  continuously  witliout  the  United 
States  more  than  six  months  next  before  the  granting 
of  the  warrant,  and  has  not  made  a  designation  of  a 
person  upon  whom  to  serve  a  summons  in  his  behalf, 
as  pres'cribed  in  section  430  of  this  act ;  or  a  designa- 
tion so  made  no  longer  remains  in  force. 

See  L.  1331,  ch.  300,  H  33,  34.  and  47 :  L.  1872,  ch.  629;  sec,  also,  L.  Ig76. 
ch.  136.    Tiffany  v.  Lord,  65  N.  Y.  310. 

§  3170.  Service  of  sommons  without  the  city,  or  by 
publication. —  An  order,  directing  the  service  of  a  sum- 
mons, either  without  the  city  of  New- York,  or  by  pub- 
lication, may  be  granted  by  the  court,  or  by  a  justice 
thereof  ;  but  only  in  a  case,  where  a  warrant  of  attach- 
ment has  been  issued,  as  prescribed  in  the  last  section, 
and  personal  service  of  the  summons  cannot  be  made, 
with  due  diligence,  within  that  city.  The  plaintiff, 
when  he  applies  for  such  an  order,  must  show  by  affi- 
davit, to  the  satisfaction  of  the  court  or  justice,  that  the 
case  is  within  this  section.  Where  an  order  is  granted, 
as  prescribed  in  this  section,  service  of  the  summons 
without  that  city  may  be  made,  as  directed  in  the  order, 
either  within  or  without  the  State.  Sections  440  to  445, 
both  inclusive,  and  sections  638,  707,  and  708  of  this  act 
apply  to  the  service  or  publication,  pursuant  to  such 
an  order,  and  to  the  proceedings  relating  to  the  same, 
and  subsequent  thereto  ;  substituting  the  words,  "  the 
city  of  New-York",  in  place  of  the  words,  "  the  State" 
wherever  the  latter  words  occur.  If  the  defendant  is  a 
resident  of  the  city  of  New- York,  the  order  must  also 
direct  that  a  copy  of  the  summons,  complaint,  and  order 
he  left  at  his  residence,  specifying  it,  with  a  person  of 
suitable  age  and  discretion,  if,  upon  reasonable  ap- 
plication, admittance  can  be  obtained,  and  such  a  per- 
son found  who  will  receive  it ;  or,  if  admittance  cannot 
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be  60  obtained,  nor  such  a  person  found »  by  affixing  the 
same  to  the  outer  door  of  the  residence  so  specified. 

L.  1874,  ch.  64&,  1 3 ;  see,  also,  1 43S,  suM.  3,  ante. 

§  3171.  Commission  to  take  tastimony.—  The  ap- 
plication, to  the  court,  of  article  second  of  title  third  of 
chapter  ninth  of  this  act,  is  subject  to  the  following 
quaJifications  : 

1.  The  words,  "  the  city  and  county  of  New- York, 
or  either  of  the  counties  of  Richmond,  Kings,  Queens, 
or  Westchester",  must  be  regarded  as  substituted,  in 
place  of  the  words,  **  the  State  ",  wherever  those  words 
are  used  in  that  article,  with  respect  to  the  locality  of  a 
witness. 

3.  Interrogatories,  framed  pursuant  to  thpt  article, 
can  be  settled  only  by  a  justice  of  the  court. 

3.  A  commission,  or    order  to  take  depoeitions,  is< 
sued  or  granted,  pursuant  to  that  article,  may  be  exe- 
cuted either  within  or  without  the  State. 
See  L.  18fi2,  ch.  389.  j  8. 

§  3172.  Court  may  refer  question  arising  apon  a 
motion. — The  court  may,  of  its  own  motion,  or  upon  the 
application  of  either  party,  without  the  consent  of  the 
other,  by  order,  direct  a  reference,  to  determine  and  re- 
port upon  a  question  of  fact,  arising  upon  a  motion,  in 
any  stage  of  an  action. 

L.  1875,  ch.  479,  {  55. 

g  3173.  Time  for  filing  deoision  upon  a  trial  by  the 
court  Id. ;  when  sufficient. —  The  time  within  which 
the  decision  of  the  court  must  be  filed,  in  a  case  speci- 
fied in  section  1010  of  this  act,  is  ten  days  after  the 
cause  is  finally  submitted.  The  decision  of  the  court, 
in  a  case  specified  in  section  1022  of  this  act,  is  sufiicient 
if  it  directs  the  judgment  to  be  entered  thereupon  ;  but. 
If  so  required  by  a  party  appealing,  the  justice  by  whom 
the  decision  was  made,  must,  witnin  ten  days  after  the 
appeal  is  perfected,  and  notice  thereof  and  of  the  re- 
quirement  is  given  to  him,  make,  and  file  with  the 
clerk,  a  special  decision,  stating  separately  the  facta 
found,  and  the  conclusions  of  law. 

L.  1872,  ch.  629,  {  4. 

g  3174.  Oounterolaims. — A  counterclaim,  specified 
in  subdivision  second  of  section  501  of  this  act,  cannot 
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be  interpoBed,  in  an  action  broaght  in  the  court,  unleaa 
it  is  of  such  a  nature,  that  the  court  has  juriBdiction  of 
an  action  founded  thereupon  ;  except  tliat,  in  an  action 
brought  bj  an  executor  or  administrator,  any  counter- 
claim may  be  interposed,  which  could  be  interposed,  in 
a  like  action,  brought  in  the  supreme  court.  A  counter- 
claim mar  be  interposed,  in  an  action  brought  in  the 
court,  without  respect  to  the  amount  thereof;  and  judg- 
ment thereupon,  in  favor  of  the  defendant,  may  be 
rendered  for  any  sum. 

New. 

§  3176.  Periahable  property  may  be  sold. —  Where 
perishable  property  has  been  levied  upon,  by  virtue  of 
an  execution  or  warrant  of  attachment,  the  court  may, 
upon  the  application  of  the  officer  making  the  levy,  by 
order,  direct  the  sale  thereof,  at  such  a  time,  and  upon 
each  a  notice, as  it  deems  proper  ;  and  thereupon  the 
property  must  be  sold  accordingly. 

L.  1874,  ch.  M5,  {  6. 

§  3176.  Portion  of  verdict,  etc.,  maybe  remitted. — 
A  party  to  whom  a  sum  is  awarded,  upon  a  trial,  an 
assessment  of  damages,  or  the  execution  of  a  reference 
or  writ  of  inquiry,  may  remit  any  portion  thereof,  and 
take  judgment  for  the  residue. 

New ;  see  L.  1857.  ch.  3-14,  g  49. 

ARTICLE  THIRD. 

PROVISIONS  EXCLUSIVELY  APPLICABLE  TO  THE  PRO- 
CEEDINGS, OTHER  THAN.  APPEALS,  IN  CERTAIN  MA- 
RINE CAUSES. 

8zc.  3177.  Arrest  In  certain  marine  causes.    Court  may  regulate  b/ 
general  rules. 

3178.  Id.;  contents  of  order  on  arrest. 

3179.  Id.;  proceedings  of  arrest. 

3180.  3181.  Id.;  boil  or  deposit  before  return. 
3182.  Id.;  ball  or  deposit  after  return. 

31A3.  Id.:  when  and  now  defendant  to  renidtn  in  custody. 

3184.  Id.;  return  of  summons,  etc. 

3185.  Id.;  proceedings  after  return. 

3186.  Id.;  trial. 

3187.  Ordinary  action  may  be  brought  for  like  cause. 

g  3177.  Arrest  in  certain  marine  causes.  Court 
may  regulato  by  general  rules. —  In  an  action  specified 
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in  Bubdivifiion  second  of  eection  817  of  thia  act,  tlie 
plaintiff  may  apply  for  an  order  of  arrest,  to  aooompaar 
the  sammons,  in  the  form  and  to  tlie  effect  specified  in 
the  next  section.  If  such  an  order  is  granted,  the  pro> 
ceedings  in  the  action  mast  be  conducted  as  prescribed 
in  this  article.  The  justices  of  the  court,  or  a  majority 
of  them,  may,  from  time  to  time,  by  one  or  more  genenl 
rules,  attested  by  the  hands  of  the  iustioes  making  the 
same,  and  filed  with  the  clerk,  regulate  the  manner  in 
which  an  application  for  sncli  an  order  may  be  made, 
and  the  cases  in  which  an  undertaking  may  be  dis- 
pensed with.  Until  regulations  are  so  established,  tlie 
justice  to  whom  the  application  is  made,  may,  in  his 
discretion,  require  or  dispense  with  an  undertaking 
thereupon. 
See  L.  1872,  cb.  639.  part  of  8  6. 

§  3178.  Id^  contents  of  order  of  arrert.-*  The  order 

of  arrest,  granted  as  prescribed  in  the  last  section,  most 
require  the  sheriff  to  arrest  the  defendant,  and  to  bring 
him  forthwith  before  the  court,  at  tlie  chambers  thereof ; 
or  if,  when  he  is  arrested,  the  court  is  not  in  session  at 
chambers,  to  hold  him  to  bail,  in  a  sum  specified  in  the 
order,  for  his  personal  attendance  at  the  opening  of  the 
court,  on  the  next  day  thereafter,  when  it  is  in  ses8i«in 
at  the  chambers  tliereof.  The  order  must  also  direct 
that  the  defendant  be  summoned  to  answer  the  com- 
plaint  in  tlie  action  forthwith.  Thereupon  the  sum- 
ons  must  conform  to  the  order. 

See  R.  L.  1813,  383-389,  H  "0,  "1.  "8, 119, 120, 121, 123.  124,  127-130  :  aJiO 
L.  1S72,  ch.  629,  i  5. 

§  3179.  Id.  J  proceedingi  on  arrest  —  The  sheriff, 
upon  arresting  the  defendant,  by  virtue  of  such  an  order 
must,  at  the  same  time,  serve  upon  him  the  summons  ; 
and  also  a  copy  of  the  order  of  arrest,  and  of  the  papers. 
upon  which  it  was  granted.  He  must  forthwith  bring 
the  defendant  before  the  court,  at  the  chambers  thert?of  ; 
if  the  court  is  then  in  session  at  chambers  ;  otherwise, 
unless  bail  is  given,  as  prescribed  in  the  next  section,  he 
must  take  the  defendant  to  the  jail  of  the  city  and 
county  of  New  York,  for  the  confinement  of  prisoners  in 
civil  causes.  The  keeper  thereof  must  confine  the  de- 
fendant therein.  On  the  next  day  thereafter,  when  the 
court  is  in  session  at  chambers,  the  sheriff  most  take 
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the  defendant  from  the  jail,  and  bring  him  before  the 
court. 

8«e  note  to  last  tectlon, 

§  3180.  Id. ;  ball  or  deposit  before  return.  —  The 
defendant  maj  give  bail,  bj  delivering  to  the  sheriff  a 
^written  undertaking  to  the  plaintiff,  in  the  sum  speci- 
fied in  the  order  of  arrest,  executed  by  one  or  more  sure- 
ties,  to  the  effect  that  the  defendant  will  attend  in  per- 
son at  the  opening  of  the  court,  at  the  chambers  thereof, 
on  the  next  day  thereafter  when  it  is  there  in  session;  or 
lie  way  deposit  with  the  sheriff  the  sum  specified  in  the 
order  of  arrest.  In  either  case,  the  sheiiff  must  forth- 
with release  him  from  custody. 

See  note  to  }  3178,  ante. 

g  3181.  The  same.  —  Where  bail  is  given,  as  pre- 
scribed in  the  last  section,  the  officer  taking  the 
acknowledgment  of  the  undertaking  must,  if  the  sheriff 
so  requires,  examine  under  oath,  to  a  reasonable  extent, 
the  persons  offering  to  become  bail,  concerning  their 
property  and  their  circumstances.  The  defendant  may 
give  bail,  or  make  the  deposit,  immediately  upon  hia 
arrest,  at  any  hour  of  the  day  or  night ;  and  he  must 
have  reasonable  opportunity  to  seek  for  and  to  procure 
bail,  before  being  committed  to  jail.  Where  a  deposit 
is  made,  the  money  deposited  must,  before  the  expira- 
tion of  the  next  day  thereafter,  not  being  Sunday  or  a 
public  holiday,  be  paid,  by  the  sheriff,  into  court,  to  the 
credit  of  the  action,  as  prescribed  in  section  3164  of  this 
act 

S«tr  nutr  to  1 3\~A,  ante. 

g  3182.  Id.;  bail  or  deposit  after  return.^ At  any 

time  after  the  return  of  the  sheriff,  and  before  final 
judgment,  a  justice  of  the  court  may  admit  a  defendant 
in  custody  to  bail,  or  allow  him  to  make  a  deposit ;  and 
may  direct  his  release,  upon  his  giving  bail,  or  making 
the  deposit  accordingly.  The  sum  to  be  deposited,  or 
the  sum  specified  in  the  undertaking  of  the  bail,  must  be 
fixed,  and  the  sureties  in  the  undertaking  must  be  ap- 
proved, by  the  justice  ;  who  must  be  satisfied,  by  their 
examination,  or  by  other  proof,  respecting  their  sufil- 
ciency.  The  undertaking  must  be  to  the  effect  that  the 
defendant  will,  at  all  times,  render  himself  amenable 
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to  any  mandate  which  may  be  iasaed,  to  enforce  a  final 
judgment  against  him  in  the  action.  Article  foaith  of 
title  first  of  chapter  seventh  of  this  act,  applies,  where 
bail  is  given  as  prescribed  in  this  or  the  last  sectiun. 

8e«  note  to  1 3178,  ante. 

§  3183.  Id.$  when  and  how  defendant  to  remahim 
castody. —  Unless  bail  is  given,  or  a  deposit  is  made,  u 
prescribed  in  tlie  last  three  sections,  the  defendant  mns: 
remain  in  the  jail  by  virtue  of  the  order  of  arrest,  unlai 
final  judgment  in  the  action  ;  and,  if  the  judgment  is 
against  the  defendant,  until  the  return  of  an  execatkn 
against  property,  issued  thereupon.  But  the  court  most 
direct  him  to  be  brought  into  court,  at  the  time  of  the 
trial ;  and  it  may,  in  its  discretion,  direct  him  lo  be 
brought  into  court  at  any  other  time.  In  either  case,  he 
must  be  taken  from  the  jail,  and  brought  into  court  ao> 
cordingly. 
Sec  note  lo  1 3178,  ante. 

§  3184.  Id. ;  retom  of  stmunons,  etc. —  The  sheri^ 
after  serving  the  summons  and  executing  the  order  of 
arrest,  must  make  a  full  return  of  his  proceedings  there- 
upon, to  the  court  at  chambers.  The  return  must  be 
made  forthwith,  unless  the  court  is  not  then  in  sessioo 
at  chambers  ;  in  which  case,  it  must  be  made  immedis- 
tely  after  the  opening  of  the  court,  on  the  first  day 
thereafter,  when  it  is  there  in  session.  If  the  defend- 
ant has  given  bail,  the  undertaking  of  the  bail  must  he 
returned,  to  be  delivered  to  the  plaintiff  when  the  court 
so  directs. 

See  note  to  {  3178,  ante. 

§  3186  Id.;  proceedings  after  retnm. —  Unless  both 
parties  sooner  appear,  the  court  must  wait  one  hour  after 
the  return ;  or,  if  the  defendant  has  given  bail,  one  hoar 
after  the  opening  of  the  court.  As  soon  after  the  parties 
appear,  or  after  the  expiration  of  the  hour,  as  the  basi* 
ness  upon  which  the  court  is  tlien  engaged  will  permit 
the  court  must  take  up  the  cause.  If  the  plaintifi'does 
not  then  appear,  a  judgment  dismissing  the  complaint, 
with  costs,  must  be  rendered.  If  the  defendant  does  not 
then  attend  in  person,  the  plaintiff  must  then  make  his 
complaint,  and  the  defendant's  default  must  be  entered. 
If  the  plaintiff  appears  and  the  defendant  attends  in 
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person^  the  pleadings  mast  then  be  made,  and  iBsue 
mast  be  joined.  The  pleadings  may  be  oral  or  written; 
if  they  are  oral,  the  clerk  mast  enter  the  substance 
thereof  in  the  minutes.  If  either  party  desires  a  trial 
by  a  jury,  he  mast  demand  the  same,  at  the  time  of  the 
joinder  of  issue ;  otherwise  the  issue  must  be  tried  by 
the  court,  without  a  jury. 

See  note  to  |  3178,  ante. 

§  3186.  Id.;  txiaL — Where  a  trial  by  jury  is  duly 
demanded,  the  court  at  chambers  must  direct  the  issue 
to  be  tried,  at  a  trial  term,  upon  such  notice  as  it  deems 
proper,  or  without  notice ;  it  may  also  direct  that  the 
action  have  a  preference  upon  the  day  calendar,  either 
generally  or  for  a  particular  day;  and  it  may  give  such 
direction  as  it  deems  proper,  with  respect  to  filing  a  note 
of  issue.  Where  a  trial  by  jury  is  not  duly  demanded, 
or  where  the  defendant  is  in  default,  the  evidence  must 
then,  or  at  such  subsequent  time,  either  at  chambers  or 
at  a  trial  term  or  special  term,  as  the  court  at  chambers 
appoints,  be  given ;  and  thereupon  final  judgment  must 
be  rendered.  But  the  issue  must  be  appointed  to  be 
tried,  within  six  days  after  the  joinder  thereof,  unless 
both  parties  assent  to  a  longer  time  ;  or  a  trial  by  j  urv 
is  demanded,  and  there  is  no  term  of  the  court,  at  which 
it  can  be  had,  within  that  time.  The  trial  cannot  be 
adjourned,  without  the  consent  of  both  parties,  beyond 
three  calendar  months  from  the  joinder  of  issue. 
Lee  note  to  1 3178,  ante. 

g  3187.  Ordinary  action  may  be  brought  for  Uke 
caofle. — This  article  does  not  prevent  the  plaintiff  from 
commencing,  and  conducting  in  the  ordinary  manner, 
an  action,  for  a  cause  specified  in  subdivision  second  of 
section  317  of  this  act. 

See  note  to  )  3178,  ante. 

ARTICLE  FOURTH. 

AFFRAL8  TO  AND  FROM  TQB  OSNEBAL  TBRM  OF  THE 
COURT. 

Sxc.  3U8.  Appeal  to  general  term,  A'om  a  Judgment. 
S189.  Id.;  ftom  an  onler. 

3190.  Time  to  appeal  from  onler  :  proceedings  thereupon. 
8191.  Appeal  from  general  term  to  common  pleas ;  In  what  cases. 
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8bo.  3192.  Id.;  proceedings  regulated. 

3193.  Id.;  within  what  time :  where  heard. 

3194.  Id.:  determination  upon  appeal,  howenforoed.     I<L;  wbm 

new  trial  was  properly  granted. 

3195.  Id. ;  appeal  therefrom  to  court  of  appeals. 


§3188.  Appeal  to  general  term,  from  a  Jad_ 

An  appeal,  to  the  general  term  of  the  court,  may  be 
taken  from  a  final  judgment  rendered  therein,  in  a  case 
where  an  appeal  may  be  taken  to  the  general  term  of 
the  supreme  court,  from  a  final  judgment  rendered 
therein,  as  prescribed  in  section  1346  of  this  act. 

L.  1853.  ch.  617,  2  5;  L.  1872, ch.  629,  SS9  and  11, 

g  3189.  Id.:  from  an  order. — An  appeal,  to  the  gen- 
eral term  of  the  court,  may  also  be  taken  from  an  in. 
terlocutory  j  udgment  rendered,  or  an  order  made,  at  a 
special  term  or  a  trial  term  thereof,  or  an  order  made 
by  a  justice  thereof,  out  of  court,  in  a  case,  where  an 
appeal  may  be  taken  to  the  general  term  of  the  supreme 
court,. from  an  interlocutory  judgment  rendered,  or  an 
order  made,  in  like  manner,  as  prescribed  in  sections 
1347, 1348,  and  1349  of  this  act. 
L.  1872,  ch.  629,  |i  9  and  10.    Lelaad  v.  Smith,  S  Daljr.  309. 

§  3190.  Time  to  appeal  from  order  {  proceedings 
thereupon. — An  appeal,  authorized  by  the  last  section, 
must  be  taken  within  ten  days  after  service  of  a  copy 
of  the  judgment  or  order  appealed  from,  and  a  written 
notice  of  the  entry  thereof.  In  every  other  respect, 
titles  first  and  fourth  of  chapter  twelfth  of  this  act, 
apply  to  and  govern  an  appeal,  taken  as  pieacribed  la 
either  of  the  last  two  sections. 

See  note  to  last  Rectlon. 

^  3191.  Appeal  from  general  term  to  oonunon  pleas ; 
in  what  cases. —  An  appeal  may  be  taken  to  the  01  art 
of  common  pleas  for  the  city  and  county  of  Kew-York, 
from  an  actual  determination,  made  by  the  marine 
court  of  the  city  of  New- York,  at  a  general  term 
thereof,  in  either  of  the  followisg  cases : 

1.  Where  a  final  judgment  has  been  rendered,  npon 
an  appeal  taken  to  the  general  term. 

2.  Where  an  order  has  been  made,  granting  a  new 
trial.  But  an  appeal  cannot  be  taken,  from  an  order 
m,ntJng  a  new  trial,  upon  a^jease  or  exceptions,  unlesa 
the  notice  of  appeal  contains  an  assent*  on  the  part  ol 
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the  appellant,  that  if  the  order  is  affirmed,  Judgment 
absolute  may  be  rendered  against  the  appellant. 

Codcof  Proc.  352;  L.  1874,  ch.  M5.  89.  HofTen berth  r.  MuUer,  12  Abb. 
N.8.  221 ;  McEteere  v.  Little,  7  Abb.  N.  C.  374:  McMahon  r.  Rauhr.  47 
N.  Y.  67 ;  Whitlock  v.  Joseph.  14  Abb.  342 ;  llowe  v.  Julien,  2  Hilt. 
453;  Mitchell  v.  Westchester  Flro  Ins.  Co.,  6  Daly,  4d2;  Hone  v.  Julien, 
9  Abb.  193;  Han.  and  Build.  Bank  r.  Klereted.e  Daly,  160;  Mclntyre  v. 
Hernandez,  7  Abb.  N.  S.  214 :  Bamberg  v.  Stem.  76  N.  Y.  fl&S;  Harper  v. 
Hall,  I  Dalv,  498 ;  Farrington  r.  O'Conner,  6  id.  209;  Gordon  r.  Hartman, 
9  Week.  Dig.  293iMerceron  v.  Fowler,  9  Reporter,  257;  Farley  v.  Lyddy, 
id.  257;  Leaser  V.  Wander,  id.  416;  Raymond  v.  Belcher.  I  Law.  Bull.  62  ; 
Badgley  v.  Brown,  3  E.  D.  S.  66;  McCunn  v.  Burnett,  2  id.  521 ;  Martin 
r.  Mayor.  20  How.  86;  Brown  v.  Jones,  1  Hilt.  204  ;  Michell  v.  Menkle, 
id.  142;  Smltb  V.  American  Inst.,  7  Daly,  526;  Oordon  v.  Ilartman,  9 
Week.  Dig.  293^ 

§3192.  Id.;  prooeedingB  x«galated.  —  Titles  first 
and  third  of  chapter  twelfth  of  this  act  apply  to  and 
govern  an  appeal,  taken  as  prescribed  in  the  last  sec- 
tion, except  as  otherwise  expressly  prescribed  in  the 
next  two  sections. 

See  L.  1874,  cb.  545, 1 9.    Smith  «.  American  Institute,  etc.,  7  Daly,  526. 

§  3193.  Id.;    within  what  time  ;   where  heard. — 

An  appeal,  authorized  hy  the  last  section,  must  be 
taken  within  twenty  days  after  service  of  a  copy  of  the 
judgment  or  order  appealed  from,  and  a  written  notice 
of  the  entry  thereof.  The  appeal  must  be  heard  at  a 
general  term  of  the  appellate  court, 
gee  note  to  last  section. 

§  3194.  Id. ;  determination  upon  appeal,  how  en- 
foroed.  Id. ;  where  new  trial  was  properly  granted. 
—  The  judgment  or  order  of  the  appellate  court  must 
be  remitted  to  the  court  below,  to  be  enforced  accord- 
ing to  law.  Upon  an  appeal  from  an  order  granting  a 
new  trial,  on  a  case  or  exceptions,  if  the  appellate 
court  determines  that  no  error  was  committed  in  grant- 
ing the  new  trial,  it  must  render  judgment  absolute 
upon  the  right  of  the  appellant;  and  thereupon  an 
assessment  of  damaces,  or  any  other  proceeding,  requi- 
site to  render  the  judgment  effectual,  may  be  had  in 
the  marine  court. 

See  note  to  {  3192,  ante. 

§3196.  Id. ;  appeal  therefrom  to  court  of  appeals, — 
Upon  an  appeal  to  the  court  of  appeals,  the  notice  of 
appeal  and  undertaking  must  be  filed  with  the  clerk  of 
the  marine  court,  who  must  transmit  the  necessary 
papers  to  the  court  of  appeals ;  and  the  judgment  or 
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order  of  the  oomi  of  appeals  must  be  /emitted  to  and 
enforced  by  the  marine  court. 
New.    Wooster  r,  Forty-fleoond  St,  R.  B.  Co.,  n  N.  Y.  fll. 


TITLE  II. 


The  mayoffs  court  of  the  city  of  Sud$on,  and  ths  r»> 
corderi  courts  of  Vu  cities  of  Utica  and  Oswe^. 

8bo.  .:196.  Ctvinariadlction  prescribed. 

3ivr7.  Certain  pending  actions,  eta,  tranaferred  to  supreme  otmrL 

31'.M.  Id.;  certain  papers,  etc..  to  be  transmitted  to  coautr  clert^. 

3199.  Power  of  supreme  court,  in  actions,  etc.,  so  transferred. 

.?J(Ki.  Proceedings  tn  case  of  Judge's  disability. 

.tJ)l.  Service  of  subpcenas. 

3JJ2.  EiTect  of  this  title  limited. 

§  3196.  Civil  jurisdiction  prescribed.  —  The  civil 
jurisdiction  of  the  mayor's  court  of  the  city  of  Hudscoi, 
the  recorder's  court  of  the  city  of  Utica,  and  the  re- 
corder's court  of  the  city  of  Oswego,  extends  only  to 
an  action  whereof  jurisdiction  is  expressly  conferred 
upon  tlie  court,  by  a  provision  of  a  statute  incorporat- 
ing.  or  otherwise  specially  relating  to  the  government 
of,  the  city  wherein  the  court  is  located. 

Code  of  Proc,  i  33. 

§  3197.  Certain  pending  actions,  etc,  transferred  to 
supreme  court. — Every  civil  action,  now  pending  in 
either  of  those  courts,  other  than  an  action  specified  in 
the  last  section,  is  hereby  transferred  to  the  supreme 
court ;  and  the  subsequent  proceedings  therein,  before 
and  after  the  judgment,  must  be  the  same,  as  if  the 
action  had  been  commenced  in  the  supreme  court. 

New. 

§  3198.  Id."  certain  papers,  etc.,  to  be  transmitted 
to  county  clerk. — All  judgment-rolls,  and  other  records, 
and  all  books  and  papers,  relating  exclusively  to  civil 
actions,  other  than  an  action  specified  in  the  last  section 
but  one,  now  remaining  in  either  of  those  courts,  must 
be  delivered  by  the  clerk  thereof,  or,  if  there  is  no 
clerk,  by  the  judge  or  other  officer,  having  the  custody 
thereof,  to  the  clerk  of  the  county  in  which  the  eoort 
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is  located,  to  be  preserved  among  the  records  of  bis 
office.     The  expense  of  so  doing  is  a  county  charge. 

New. 

§  3199.  Power  of  supreme  court,  in  aotions,  etc,  so 
transferred.  —  The  supreme  court  may  review,  enforce, 
vacate,  or  amend  a  final  judgment  heretofore  rendered 
by  either  of  those  courts,  in  a  civil  action,  other  than 
an  action  specified  in  section  3196  of  this  act,  with  like 
power  and  effect,  as  the  court  in  which  it  was  com- 
menced might  have  so  done,  if  this  act  had  not  been 
passed. 

New. 

§  3200.  Prooeedingsin  case  of  Judge's  disability.— 

The  county  court  of  the  county  in  which  either  of  those 
courts  is  located,  may,  by  an  order,  remove  to  itself  an 
action  of  which  either  of  those  courts  has  juripdiction, 
as  prescribed  in  section  3196  of  this  act,  upon  proof,  by 
affidavit,  that  the  judge  thereof  is,  for  any  cause,  in- 
capable of  acting,  either  generally  or  in  the  particular 
action.  Sections  344,  845,  and  846  of  this  act  apply  to 
such  an  order  of  removal,  and  to  the  proceedings  subse- 
quent thereto.  The  proceedings  subsequent  to  the 
order  are  the  same,  as  in  an  action  brought  in  the 
county  court,  except  that  costs  must  be  awarded,  as  if 
the  action  had  remained  in  the  court  from  which  it  was 
removed. 

Code  of  Proc. ,  part  of  1 33. 

g  3201.  Service  of  subpoenas.  —  A  subpcena,  issued 
out  of  either  of  those  courts,  may  be  served  upon  a 
witness,  at  any  place  within  the  State.  A  warrant  to 
apprehend  a  witness,  for  a  failure  to  obey  such  a  sub- 
poena, may  be  directed  to  the  sheriff  of  tbe  county 
-where  the  court  is  located,  and  executed  by  him  within 
any  county  of  the  State.  The  sheriff  is  subject  to  the 
same  liability,  for  a  failure  to  serve  or  return  it,  as  if 
it  was  issued  out  of  the  supreme  court. 

2E.  L.  S05,Ch.  85,818. 

§  3202.  E£feotof  this  title  limited.  —  This  title  does 
not  affect  any  provision  of  law  conferring  upon  a  judge, 
or  upon  the  Judges,  of  either  of  those  courts,  jurisdic- 
tion, power  or  authority,  in  an  action  brought  in  an- 
other court,  or  in  a  special  proceeding. 
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TITLE  III. 
The  eUp  court  of  Tonkert. 

Sxc.  3203.  Jurisdiction  In  cIvU  actions. 
SKM.  Last  section  qualiflfKl. 

3205.  Summons,  where  served. 

3206.  This  title  do<»  not  aflTect  Jnrisdictlon  of  the  oonrt,  etc,  ia 

special  proceedings. 

§  3203.  Jurisdiction  in  oivil  aoUons— The  jaiisdic- 
tiou  of  the  city  coart  of  Yonkers  extends  to  the  follow- 
ing civil  actions  only : 

1.  An  action  against  a  nataral  person,  or  ag^nst  a 
foreign  or  domestic  corporation,  wherein  the  complaint 
demands  judgment  for  a  sum  of  money  only,  or  to  re- 
cover one  or  more  chattels,  with  or  without  damages 
for  the  talcing,  withholding,  or  detention  thereof. 

2  An  action  to  foreclose  or  enforce  a  lien,  upon  real 
property  in  the  city  of  Yonkers,  created,  aa  prescrihed 
hy  {Statute,  in  favor  of  a  person  who  has  performed 
labor,  or  famished  materials  to  he  used,  in  erecting, 
altering,  or  repairing  a  building,  building  lot, or  appur- 
tenance thereto,  iududin^  fences,  sidewalks,  paving, 
wells,  fountains,  fish-ponds,  ornamental  and  fruit  treeo, 
and  every  other  improvement  to  a  building  or  buUdiog 
lot. 

3.  An  action  to  foreclose  or  enforce  a  lien,  for  a  sum 
not  exceeding  one  thousand  dollars,  exclusive  of  inter^ 
est,  upon  one  or  more  chattels. 

See  L.  1673,  ch.  61,  H  I  and  3 ;  L.  1874,  ch.  171, 1 1 ;  L.  1^75,  ch.  l.v\  i  1; 
L.  1878,  ch.  Id6,  H  1  and  2. 

g  3204.  Last  section  qualified.  —  The  jurisdirtion 
conferred  by  the  last  section  is  subject  to  the  following 
limitations  and  regulations : 

1.  In  an  action  wherein  the  complaint  demands  judg- 
ment for  a  sum  of  money  only,  the  sum,  for  whidi 
judgment  is  rendered  in  favor  of  the  plaintiff,  cannot 
exceed  one  thousand  dollars,  exclusive  of  interest,  and 
costs  as  taxed;  except  where  it  is  brought  upon  a  bond 
or  undertaking,  given  in  an  action  or  a  special  proc^^ed- 
ing  in  the  same  court,  or  hefore  the  city  judge.  Where 
the  action  is  brought  upon  a  bond  or  other  contract,  the 
judgment  must  be  for  the  sum  actually  due,  without 
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re^rd  to  a  penalty  therein  contained;  and  wLere  the 
money  is  payable  in  instalments,  successive  actions  may 
be  brought,  for  the  instalments,  as  they  become  due. 

2.  In  an  action  to  recoyer  one  or  more  chattels,  a 
j  adgment  cannot  be  rendered,  in  favor  of  the  plaintiff, 
for  a  chattel  or  chattels,  the  aggregate  value  of  which 
exceeds  one  thousand  dollars. 

8.  The  court  has  not  jurisdiction  of  an  action  against 
an,  executor  or  administrator,  in  his  representative  ca- 
pacity. 

4.  The  court  has  not  jurisdiction  of  any  action,  uuless 
one  of  the  parties  thereto  resides  in  the  city  of  Yonkers, 
or  in  a  town  of  Westchester  county,  adjoining  that  city; 
or  a  warrant  of  attachment  is  granted  to  accompany  the 
Bummons,  and  levied  upon  property  of  the  defendant, 
ivlthin  that  city ;  or  the  action  is  brought  to  recover 
one  or  more  statutory  penalties,  by  the  city  of  Yonkers, 
or  one  of  its  officers  or  boards  of  commissioners. 

See  note  to  |3lM3,  ante,     Pcoplo  v.  Marine  Ct.,  18  Hun,  333. 

g  3206.  Sunmions,  where  served.  —  The  summons, 
in  an  action  brought  in  the  court,  may  be  served  at  any 
place  within  the  county  of  Westchcistcr,  but  not  else- 
-where. 

See  note  to  }  32a\  ante. 

§  3206.  This  title  does  not  a£fect  Jurisdiction  of  the 
court,  etc,  in  special  proceedings.  —  This  title  does  not 
afiTect  any  provision  of  law,  conferring  upon  the  court, 
or  upon  the  city  judge  of  Yonkers,  jurisdiction,  power, 
or  authority,  in  a  special  proceeding;  or  conferring  upon 
the  city  judge  of  Yonkers  power  or  authority,  in  an 
action  brought  in  another  court. 

New. 


TITLE  IV. 

The   district   courts  of  the  dty  of  New-  York,  and  the 
jtutieef^  courts  of  the  cities  of  Albany  and  Troy, 

AasiCLSl.  Provisions  generally  applicable  to  all  the  courts  specified  in 

this  title. 
2.  Provisions  exclnsively   applicable  to  the   district  courts  of 

the  city  of  New-York. 
8.  Provisions  exclusively  applicable  to  the  Justices*   courts  of 


Albany  and  Troy. 

43 
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ARTICLE  FIRST. 

PROVISIONS     OENBR^LLT     APPLICABLE    TO     ALL     TEE 
COURTS  BPBCIFIBD    IN  THIS    TTTLB. 

flea  sa07.  Service  of  oomplalot  witb  BummoDs:  proooedlngi  tbere- 
upon. 
3208.  Id. ;  and  proof  of  service. 

8209.  Action  to  be  commenced  by  ierrlce  of  aommoitt. 

8210.  Order  of  arrest ;  warrant  of  attacbmeni ;  reqnlaitioB  to  iv 

plevy. 

8211.  The  last  section  quail Qed. 

3212.  Proceeiliuss  Where  title  to  real  property  is  tn  qxieatlaii. 

3213.  Araeals. 

3214.  Effect  of  this  act,  upon  Jurisdiction  and  proceedings. 

§  3207.  Service  of  complaint  with  smnmoiia ipr^ 
oeedings  thereupon.  —  Section  3126  of  this  act  applies 
to  an  action  to  recover  upon  or  for  breach  of  a  oob- 
tnict,  express  or  implied,  bronght  in  a  district  ooart 
of  the  city  of  New- York,  in  the  justice's  c»urt  of  the 
city  of  Albany,  or  in  the  justice's  court  of  the  city  of 
Troy. 

1L.  1657,  ch.  344,  n& ;  L- 1878,  ch.  182«  (}  1  and  2. 

§  3208.  Id. ;  and  proof  of  servioa  —  In  an  actico 
brought  in  either  of  those  courts,  the  somznons,  and,  id 
a  proper  case,  a  copy  of  the  complaint,  may  be  served 
by  any  person  not  a  party  to  the  action  ;  except  that, 
where  the  action  is  brought  in  a  district  court  of 
the  city  of  New-Tork,  a  person,  other  than  a  constable 
or  a  marshal,  servifig  the  same,  must  be  first  empow- 
ered to  do  so,  either  by  the  justice,  or  by  the  attorney 
to  the  corporation,  as  now  preacribed  by  law.  Proof  of 
service  thereof,  by  such  a  person,  must  be  made  by  bis 
affidavit;  which  must  state  the  particular  place,  time, 
and  manner  of  service,  and  that  the  affiant  knew  the 
person  so  served,  to  be  the  person  mentioned  and  de- 
scribed in  the  summons,  as  defendant  therein. 

See  L.  1S73,  ch.  182,  Sfl  "4  3;  L.  1857,  ch-  344.  J 15  j  L.  1S62.  ch.  4*4,  | 
11;  U  \6t'A,  ch.  669. 1 2,  and  L.  1866«ch.  75$. 

§  3209.  Action  to  be  commenced  by  service  of 
summons.  —  An  action,  brought  in  either  of  those 
courts,  at  any  time  after  this  cnapter  t^kes  effect,  mo^t 
be  commenced  by  the  voluntary  appearance  of,  and 
joinder  of  issue  by,  the  parties,  or  by  the  service  of  a 
summons. 
n-^'^u^/'.N?''  ''•  ^ortttngmen'8  U.  B.  Soc.,  2  Hilt.  487;  Kewbsiser*. 
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g  32ia  Order  of  aireat;  wairant  of  attaohmenti 
requiflition  to  replevy.  —  Articles  tbird,  foarth,  and 
fifth  of  title  Becond  of  chapter  nl^ieteentli  of  this  act 
apply  to  an  action  brought  in  either  of  those  courts, 
except  as  otherwise  prescribed  in  the  next  section. 
New. 

§  3211.  The  last  section  qualified. —  The  provis. 
ions  of  the  last  section  are  subject  to  the  following* 
qualifications : 

1.  Nothing  contained  in  either  of  the  articles,  so  made 
applicable,  applies  to  an  order  of  arrest,  in  an  action 
brought  in  a  district  court  of  the  city  of  New- York,  or 
affects  any  prorision  of  this  title,  relating  to  the  juris- 
diction oi  either  of  the  courts  specified  in  this  title. 

2.  An  order  of  arrest,  in  an  action  brought  In  the  jus- 
tice's court  of  Albany,  or  the  justice's  court  of 
Troy,  or  a  warrant  of  attachment,  or  a  requisition 
to  replevy,  in  either  of  those  courts,  or  in  a 
district  court  of  the  city  of  New- York,  must  be  granted 
by,  and  directed  to,  and  executed  by,  the  officer  em- 
powered, by  the  statutes  remaining  in  force  after  this 
chapter  takes  effect,  to  grant  or  execute,  as  the  case  re< 
quires,  in  the  same  court,  a  warrant  to  arrest,  a  warrant 
of  attachment,  or  a  requisition  in  an  action  to  recover  a 
chattel. 

3.  The  manner  of  applying  for,  granting,  and  execut- 
ing an  order  of  arrest,  a  warrant  of  attachment,  or  a 
requisition  to  replevy,  and  the  proceedings  thereupon, 
and  with  respect  thereto,  as  prescribed  in  the  articles  so 
made  applicable,  are  subject  to  the  statutes,  remaining 
unrepealed  after  this  chapter  takes  efiect,  specially  ap- 
plicable to  those  courts,  or  to  either  or  any  of  them, 
prescribing  the  duties  of  the  justices,  or  of  the  clerks 
thereof,  or  regulating  the  mode  of  transacting  business 
in  an  action  brought  therein. 

New. 

§  3212.  Proceedings  where  title  to  real  property  is 
in  question.  —  Sections  2951  to  2958  of  this  act,  both 
inclusive,  apply  to  an  action,  brought  in  either  of  those 
courts ;  except  that,  where  the  action  is  brought  in  a 
district  court  of  the  city  of  New- York,  the  surety  upon 
the  defendant's  undertaking  is  liable,  in  the  case  speci- 
fied in  section  2952,  to  any  amount,  for  which  judgment 
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might  have  been  rendered  by  the   district  ooort,  if  the 
answer  and  undertaking  had  not  been  delivered. 

See  Code  of  Proc.,  {  68.     . 

§  3213.  Appeals. —  An  appeal  from  a  judgment, 
rendered  in  a  district  court  of  the  city  of  New -York, 
may  be  taken,  in  the  cases,  and  in  the  manner,  pre- 
scribed in  articles  first  and  second  of  title  eighth  of  chtp- 
ter  nineteenth  of  this  act,  with  respect  to  an  appeal  to& 
county  court,  from  a  judgment  rendered  by  a  justice  of 
the  peace  ;  and  not  otherwise.  Such  an  appeal  must  be 
taken  to  the  court  of  common  pleas  for  that  city  and 
county.  An  appeal  from  the  j  udgment  rendered  in  the 
justice's  court  of  the  city  of  Albany,  or  the  justice'! 
court  of  the  city  of  Troy,  may  be  taken,  in  a  case  where 
an  appeal  may  be  taken  to  a  county -court,  from  a  judg- 
ment rendered  by  a  justice  of  the  peace,  as  preecribed 
in  title  eighth  of  that  chapter ;  and  in  no  other  esse. 
Such  an  appeal  must  be  taken  to  the  county  court  of 
the  county,  wherein  the  court  is  located. 

New.  L.  H»7,  ch.  344,176.  Gushing  r.  VanderWlt,  7  Daly.MS:  Cb^ 
ky  r.  Tomlinson,  6  lU.  2S3;  Bunker  r.  Latjion,  1  E.  D.  S.  410:  Edwards 
r.  Drew,  2 id.  55;  Schwarta  v.  Bendel.  id.  123-  Story  r.  Bishop,  4  Id.Itt 
Meech  v.  Brown,  1  Hilt.  257  ;  4  Abb.  19;  Hcllhenny  r.  Waason.  1  Mr. 
285 ;  Schulzer  v.  Adclson,  8  Week.  Dig.  137 ;  Rc«h1  t.  Warth.  2  Hill-  »: 
Fuchs  r.Pohlman,  2  Daly,  210;  Lansbetn  r.  Weedersunn,  1  Law  Bull.  H; 
Jackson  v.  Smith.  16  Abb.  201:  25  How.  476 ;  Paltx  r.  DIossy.  53  id.  SV; 
Roiuainc  v.  Kitishelmer,2  Hilt.  619;  Suydam  r.  Hanson,  2  £.  D.SmiUu 
198;  Df  Agreda  r.  Faulberg,  3  id.  178 :  Smith  r.  Tau  Brnnt,  2id.  S»: 
Zinsser  r.  Setter.  7  Daly.  464. 

§  3214.  Bffect  of  this  act,  upon  Jnriadictioii  and 
proceedings. — Except  as  otherwise  specially  prescribed 
in  this  title,  this  act  does  not  affect  any  statutory  pro- 
vision remaining  unrepealed  after  this  chapter  takes 
effect,  relatlDg  to  the  jurisdiction  and  powers  of  either 
of  those  courts ;  the  appointment,  qualification,  tenure 
of  office,  powers,  or  duties  of  the  justices,  or  of  the 
clerk,  or  any  other  officer  thereof ;  or  the  proceedtDgs 
therein ;  except  that  a  provision  of  this  or  any  other 
Htatute,  whereby  a  proceeding  in  an  action,  brought  ia 
either  of  those  courts,  or  a  special  proceeding,  brousht 
therein,  orbaforea  justice  thereof,  isassimilated,  eiiner 
expressly,  or  by  reference  to  another  provision  of  law, 
to  a  proceeding,  in  an  action  or  a  special  proceeding  be- 
fore a  justice  of  the  peace,  is  deemed  to  refer  to  the 
corresponding  proceeding,  as  prescribed  in  chapter  nine- 
teenth of  this  act. 

New.  Digitized  by  Google 
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ARTICLE  SECOND. 

I»BOVIflIONB    BXCLU8IVELY    APPLICABLE    TO    THE   DIS- 
TRICT COUKT8  OP  THE  CITY  OF  NEW-YORK. 

fiao.  3215.  Jurtsdlctlon  In  civil  actions. 

3216.  Removal  of  certain  actions  Into  common  pleas. 

3217.  When  order  of  arrest  may  be  granted. 

3218.  Proceedingii  thereupon. 

3219.  Requisites  of  certain  undertakings. 

3220.  Docketing  Judgments;  execution  thereupon. 

32*^1.  Enforcement  of  certain  ludgmeutsinfiivorof  working  women. 
3222.  Coats  in  action  by  working  woman. 

§  32i6.  Jurisdiction  in  civil  actions.—  Each  district 
court  of  the  city  of  New- York  has  jurisdiction  of  the 
following  civil  actions : 

1.  An  action,  of  which  a  justice  of  the  peace  has  ju- 
risdiction, as  prescribed  in  sections  1737,  2861,  2862,  and 
2863  of  this  act,  including  an  action  against  a  domestic 
corporation,  or  against  a  foreign  corporation  having  an 
office  in  the  citj  of  New-York,  wliere  the  sum  claimed, 
or  the  value  of  the  chattel,  or  of  all  the  chattels  claimed, 
as  stated  in  the  complaint,  does  not  exceed  two  hundred 
and  fifty  dollars;  except  that  subdivision  third  of  sec- 
tion 3862,  and  subdivisions  first  and  fourth  of  section 
2863  of  this  act  do  not  apply  to  an  action  brought  in 
either  of  those  courts. 

2.  An  action  to  recover  a  penalty,  given  by  the 
charter  of  the  city  of  New- York,  or  any  by-law  or  or- 
dinance of  the  common  council  of  that  city,  or  to  recover 
a  penalty  given  by  a  statute  of  the  State  where  all  the 
penalties,  to  recover  which  the  action  is  brought,  do 
cot  exceed  two  hundred  and  fifty  dollars. 

3.  An  action  in  behalf  of  the  people  of  the  State, 
brought  by  the  direction  of  the  commissioners  of  public 
charities  and  correction  of  the  city  of  New- York,  or  of 
an  overseer  of  the  poor,  upon  a  bastardy  or  abandon- 
ment bond,  in  a  case  where  it  is  prescribed,  by  a  special 
statutory  provision,  that  such  an  action  can  be  main- 
tained in  a  district  court. 

4.  An  action  upon  the  bond  of  a  marshal  of  that  city, 
in  a  case  where  it  is  prescribed,  by  a  special  statutory 
provision,  that  such  an  action  can  be  maintained  in  a 
district  court. 

Neither  of  those  courts  has  jurisdiction  of  any  civil 
action,  except  as  prescribed  in  this  section. 
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L.  1857,  cb.  344. 1 3, 8ubd.  1  M|^  2,  amended  ;  L.  ISSd.  ch.  3M,  {  &:  L. 
1862,  ch.  4S4,  8  17;  L.  1862,  ch.  887.  and  ch.  4W,  |7.  Com.  of  PflaU  t. 
Dick,  A  Daly,  391 ;    0*SullivaQ  r.  Re1tnieyer,9  Week.  DUg.  3»;    Bofd  v. 


Howden,  3DaIy,455:  Glarkson  r.  MittDacht,56  How.  323;  Ifivaai  v. 
Wood,  15  Abb.  416:  Ilaugero.  Bemsiein.7  Daly,  340;  Dalloa  r.  Loogk- 
Un,  4  Abb.  N.  C.  187. 

§  3216.  Removal  of  oartain  actioiui  into  rrmrum 
ploeui. —  In  an  action,  Bpecified  in  Bubdlviaioii  first  or 
second  of  the  last  section,  where  the  damagea  claimed, 
or  the  value  of  the  chattel,  or  of  all  the  chattels  claimed, 
as  stated  in  the  complaint,  exceeds  one  hundred  dollars, 
the  defendant  may,  after  issue  is  joined,  and  before  ta 
adjournment  has  been  granted  upon  his  application, 
apply  to  the  justice  of  the  court  in  which  the  action  is 
brought,  for  an  order  removing  the  action  into  the 
court  of  common  pleas  for  the  city  and  county  of  New. 
York .  Such  an  order  must  be  granted,  upon  the  de- 
fendant's filing  with  the  clerk  an  undertaking,  in  a  sum 
fixed  by  the  justice,  not  exceeding  twice  the  amount  of 
the  damages  claimed,  or  twice  the  value  of  the  ch&tteU 
or  of  all  the  chattels  claimed,  as  stated  in  theoomplaint, 
with  one  or  more  sureties,  to  the  effect,  that  the  defend- 
ant will  pay  to  the  plaint!^  the  amountof  any  judgment^ 
that  may  be  recovered  against  him  in  the  court  of  com- 
mon pleas,  in  the  action  so  removed.  From  the  time  of  the 
granting  of  the  order,  the  court  of  common  pleas  has 
cognizance  of  the  action  ;  and  the  clerk  of  the  district 
court  must  forthwith  deliver  to  the  clerk  of  the  oooii 
of  common  pleas,  all  process,  pleadings,  and  other  pa- 
pers in  the  action,  and  oertined  copies  of  all  minutes^ 
entries,  and  orders  relating  thereto ;  which  must  he 
filed,  entered,  or  recorded,  as  the  case  requires,  in  the 
lattor's  office. 

L.  1857,  ch.  844,  {  3,  sabd.  3w     Hoffan  v.  DoTlln.  2  1>aly,  194 ;  Mooa  r. 

Thompson,  Id.  l^SO;  O'Connor  v.  fioschowitx,  48  How.  151;  $^Jut  r. 
Parkhurst, 

J  321 7.  When  order  of  arrest  may  be  granted^ — An 
er  to  arrest  the  defendant  must  or  may  be  granted^ 
in  an  action  brought  in  either  of  those  courts,  in  any 
case  where  a  warrant  of  arrest  must  or  may  be  issued 
in  such  an  action,  as  prescribed  in  the  statutes  remain* 
ing  unrepealed  after  this  chapter  takes  effect.  Such  a 
warrant  shall  not  hereafter  be  issued. 

Id..  {10. 

g  3218.  Proceedings  thereupon^ — An  order  of  amtl 
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most  direct  that  the  Bummone  accompanying  it  be  made 
returnable,  immediately  upon  the  arrest  of  the  defend- 
axit ;  and  it  must  specify  a  sum,  in  which  the  defendant 
may  be  let  to  bail.  Sections  3179  to  3181,  both  inclusive, 
section  818*^,  except  the  last  sentence  thereof,  and  sec- 
tion 3183  of  this  act,  apply  to  an  order  of  arrest,  granted 
in  an  action  in  either  of  those  coarts  ;  and  to  tlio  pro- 
<:eedings  upon,  and  relating  to,  the  execution  thereof. 
In  all  other  respects,  the  statutory  provisions  remaining 
unrepealed  after  this  chapter  takes  effect,  which  apply 
to  and  regulate  the  application  for  a  warrant  to  arrest 
a  defendant,  the  granting  and  execution  thereof,  and 
the  proceedings  suosequent  thereto,  apply  to  and  regu- 
late the  application  for  an  order  of  arrest,  the  granting 
and  execution  thereof,  and  the  proceedings  subsequent 
thereto. 

I*.  1857,  ch.  344.  K 17-19. 

§  3219.  Requisites  of  certain  nndertaldiigB.  —  The 
suoi  specified  in  an  undertaking,  given  to  procure  a 
warrant  of  attachment,  must  be  at  least  twice  the 
amount  of  the  plaintiff's  demand,  as  stated  in  the  war- 
rant. Where  such  an  undertaking,  or  an  undertaking 
given  to  procure  an  order  of  arrest,  is  executed  by  tho 
plaintifif  without  any  surety,  the  plaintiff' must  state,  in 
the  affidavit  of  justification  annexed  to  the  undertak- 
ing, in  addition  to  tho  other  matters  required  by  law, 
that  he  is  a  resident  of,  and  a  householder  within,  the 
city  of  New-York,  specifying  the  street  and  the  num- 
ber, or  other  sufficient  identification,  of  the  building 
where  he  resides. 

Id.,  part  of  221. 

§  3220.  Docketing  Judgment}  ezecation  thereupon. 
—  Sections  3017  to  3023  of  this  act,  both  inclusive,  ap- 
ply to  a  judgment  rendered  in  either  of  those  courts, 
and  to  tho  proceedings  subsequent  thereto,  and  in  the 
action  wherein  it  was  rendered;  except  that  the  tran- 
script, filed  in  the  office  of  the  county  clerk,  must  be 
furnished  by  the  clerk  of  the  district  court ;  that  a 
judgment,  the  transcript  of  which  has  been  so  filed,  is 
deemed  to  be  a  judgment  of  the  court  of  common  pleaa 
for  the  city  and  county  of  New- York  ;  and  that  an  exe- 
cution, upon  a  judgment  so  docketed,  may  be  issued, at 
the  option  of  the  judgment  creditor,   either  by  the 
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county  clerk,  directed  to  tlio  sheriff,  or  by  the  clerk  of 
tho  district  court,  directed  to  a  iDarslial.  In  the  latter 
case,  it  must  be  in  the  same  form,  and  executed  in  the 
same  manner,  as  if  the  judgment  was  not  so  docketed. 

Id^  H  48.  51  and  fl2. 

§  3221.  Bnforcement  of  certain  Judgments  in  feiTar 
of  working  women.  —  In  an  action,  brought  in  either 
of  tliose  courts,  bv  a  female,  to  recover  for  services  per- 
formed by  her,  if  the  plaintiff  recovers  a  judgment  for 
a  sum  not  exceeding  fifty  dollars,  exclusive  of  coats,  no 
property  of  tlie  defendant  is  exempt  from  levy  and  sale, 
by  virtue  of  an  execution  against  property,  issued  there- 
upon; and,  if  such  an  execution  is  returned  wholly  or 
partly  unsatisfied,  the  clerk  must,  upon  the  application 
of  the  plaintiff,  issue  an  execution  against  the  person  of 
the  defendant,  for  the  sum  remaining  uncollected.  A 
defendant,  arrested  by  virtue  of  an  execution  so  issued 
against  his  person,  must  be  actually  confined  in  the  jail, 
and  is  not  entitled  to  tho  liberties  thereof ;  but  he  mast 
bo  discharged,  after  having  been  so  confined  fifteen  dars. 
After  his  discharge,  an  execution  against  his  person  can- 
not bo  issued  upou  tho  judgment,  but  the  judgment 
creditor  may  enforce  the  judgment  against  property,  m 
if  tho  execution,  from  which  the  judgment  debtor  ia 
discharged,  had  been  returned  without  his  being  taken. 

L.  1^,  ch.  5t6,  ii  1  and  2;  L.  1878.  etas.  33  and  175. 

§  3222.  Costs  in  action  by  working  woman. — Sec- 
tlon  3131  of  this  act  applies  to  an  action  therein  speci- 
fied, brought  in  a  district  court  of  the  city  of  New-York; 
and  costs  must  be  allowed  in  such  an  action,  as  pre- 
scribed  in  that  section,  in  addition  to  the  costs  allowed 
in  a  district  court,  by  the  statutory  provisions  remaining 
in  force  after  this  chapter  takes  effect. 

L.  1871,  ch.  936,  part  of  ( 1. 


ARTICLE  THIRD. 

PBOTI8IONS  fiXCLUSIYBLT  APFLIC ABLB  TO  THK  JUSTICBfl* 
COUBTS  OP  AIiBAMT  AND  TROY. 


Big.  3223.  .Tarlsdictlon  In  civil  actions. 

^4.  Id.;  nponjudnnent  by  confession. 

3225.  Docketiug  JudfrinenU  ;  execution  tbcreapon. 
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§  3223.  Jurisdiction  in  cMl  actions.—  The  justice's 
^soart  of  the  city  of  Albany,  and  the  justice's  court  of 
-the  city  of  Troy,  have  jurisdiction,  each  within  the  city 
'where  the  court  is  located,  of  an  action^  of  which  a  jus- 
tice of  the  peace  has  jurisdiction,  as  prescribed  in  sec- 
tions 1787,  2861,  2862,  and  2863  of  this  act ;  and  also  of 
an  action  to  recover  a  penalty,  given  by  the  charter,  or 
a  by-law  or  an  ordinance  of  the  common  council  of  that 
city,  where  the  plaintiff  demands  judgment  for  a  sum, 
not  exceeding  two  hundred  dollars.  Neither  of  those 
courts  has  jurisdiction  of  any  other  civil  action;  but 
this  section  does  not  affect  the  jurisdiction  conferred,  by 
the  statutory  provisions  remaining  in  force  after  this 
chapter  takes  effect,  upon  either  of  those  courts,  in  a 
special  proceeding. 

See  Co<1e  of  Proc,  1 67  ;  L.  1866.  ch.  189;  L.  1834.  ch.  271,  J  3 ;  L.  1870, 
ch.  5yy,  1 11 ;  L.  1872,  ch.  129,  }  11 ;  L.  1876,  ch    IS,  }  14. 

g  3224.  Id. ;  upon  judgment  by  confession.  —  The 

jnrisdiction  of  each  of  those  courts  extends  also  to  the 
taking  and  entry  of  a  judgment,  upon  the  confession  of 
a  defendant,  as  prescribed  in  title  sixth  of  chapter  nine- 
teenth of  this  act,  where  the  sum  confessed  does  not 
exceed  five  hundred  dollars. 
Nqw. 

%  3226.  Docketing  Judgments;  execution  there- 
upon. —  The  provisions  of  sections  3017  to  3022  of  this 
act,  both  inclusive,  apply  to  a  judgment  rendered  in 
either  of  those  courts,  and  to  the  proceedings  subsequent 
thereto,  and  in  the  action  wherein  the  judgment  was 
rendered;  except  that  the  transcript,  filed  in  the  clerk's 
office  of  the  county  wherein  the  court  is  located,  must 
be  furnished  by  the  clerk  of  the  court,  in  which  the 
judgment  was  rendered. 

New. 


TITLE  V. 


The  municipal  court  of  the  city  of  Rochester, 

flao.  3226.  Provisions  of  chapter  19  generally  applicable  to  the  conrt  and 
(ndgeft. 
3227.  Jarisdlction  in  actions  upon  contract. 
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§  3226.  Provijdoiui  of  copter  19  genenXLy  mppA" 
cable  to  the  court  and  jndgM. — The  proyisiona  of 
chapter  nineteenth  of  this  act,  exdading  titles  tenth 
&nd  eleventh  thereof,  ^PV^Y  ^  ^^^  municipal  court  (tf 
the  city  of  Rochctster,  and  to  the  judges  thereof ;  except 
so  far  as  thej  are  inconsistent  with  the  next  section,  or 
with  any  other  special  provision  of  statute,  remaining 
unrepealed  after  this  chapter  takes  effect.  For  Uie 
purpose  of  applying  the  same,  the  court  is  deemed  a 
justice's  court;  each  judge  thereof  is  deemed  a  justios 
of  the  peace ;  and  the  city  of  Rochester  is  deemed  a  town 
of  Monroe  county. 

L.  1S7S,  ch.  196.  part  of  {  4. 

§  3227.  Juzisdiction  in  actions  upon  contract.  — 
The  court  has  jurisdiction  of  an  action  to  recover  dam- 
ages upon  or  for  breach  of  a  contract,  express  or  implied, 
other  than  a  promise  to  marry,  where  tke  som  claimed 
does  not  exceed  four  hundred  dollars. 

See  note  to  last  section. 
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CHAPTER  XXT. 

(^OSTS  AND  FEES. 
TITLE      I.  — Awarding   and  enforcing  payment 

OF  COSTS. 

TITLE     XL  —  Fixing  the  amount  of  costs. 

TITLE  III.— Security  for  costs. 

TITLE  IV.  —  General    provisions    relating    to 

FEES. 

TITLE    V.  —  Sums  allowed  as  fees. 

TITLE  I. 
Awarding  and  enforcing  payment  of  costs. 

Axnuix  1.  General  regnlations  respecttnff  the  awarding  of  costs. 

2.  Regulations  respecting  the  awanliug  of  costs  lu  particular 

codes. 

3.  Miscellaneous  provisions 

ARTICLE  FIRST. 
general  regulations  respecting  the  awarding  op 

COSTS. 

SiO.  3228.  When  plaintiff  entitled  to  costs  of  course. 

3229.  When  defendant  entitled  to  costs  of  course.    Rule  as  to  two 

or  more  defendants. 

3230.  When  cobts  are  discretionary. 

8231.  Costs^  where  several  actions  are  brought  on  same  Instrument* 

etc. 
3282.  Interlocutory  costs  upon  issue  of  law. 

3233.  Id. ;  how  collected. 

3234.  Cost«,  wheru  there  are  several  issues  of  foct. 

3235.  Id.;  after  discontinuance  upon  answer  of  title. 

3238.  Costs  of  a  motion. 

3237.  The  foregoing  sections  limited. 

8238.  Costa  upon  appeal  from  final  Judgment. 

3239.  Id.;  upon  appeal  from  interlocutory  Judgment  or  order. 
8240.  Id. ;  in  a  special  proceeding. 

§  3228.  When  plaintiff  entitled  to  coits  of  oourse. — 
The  plaintiff  is  entitled  to  costs  of  course,  upon  the 
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rendering  of  a  Gnal  judgment  in  bis  favor,  in  either  of 
the  following  actions: 

1.  An  action,  triable  by  a  jury,  to  recover  real  prop- 
erty, or  an  interest  in  real  property  ;  or  in  which  a  daim 
of  title  to  real  property  arises  upon  the  pleadings,  or  is 
certified  to  have  come  in  question  upon  the  trial. 

2.  An  action  to  recover  a  chattel.  Bat  if  the  valae 
of  the  chattel,  or  of  all  the  chattels,  recovered  by  the 
plaintiff,  as  fixed,  together  with  the  damages,  if  any. 
awarded  to  him,  is  less  than  fifty  dollars,  the  amount  of 
hifl  costs  cannot  exceed  the  amount  of  the  value  and 
the  damages. 

3.  An  action  specified  in  subdivision  first,  third, 
fourth,  or  fifth  of  section  2863  of  this  act.  But  if,  in  an 
action  to  recover  damages  for  an  assault,  battery,  false 
imprisonment,  libel,  slander,  criminal  coaversation.  se- 
duction, or  malicious  prosecution,  the  plaintiff  recovers 
less  than  fifty  dollars  damages,  the  amount  of  his  costs 
'cannot  exceed  the  damages. 

4.  An  action,  other  than  one  of  those  specified  in  the 
foregoing  subdivisions  of  this  section,  in  which  the 
complaint  demands  judgment  for  a  sum.  of  money 
only.  But  the  plaintiff  is  not  entitled  to  costs,  nnder 
this  subdivision,  unless  he  recovers  the  sum  of  fifty 
dollars  or  more. 

Code  ofProc.part  of  (304.    Sheehan   v.  Hnentel   9   Reporter.  2S2 : 
Struthersr.  Chrtstal.  S  Dftly,  327 ;  Lanzf.  Trout.  46  How.  94;  warfleklr. 
Watklns,  30   Barb.  395;    Wing  v.  N.  Y.  A  Erie  R.  R.  Co..l  Hilt.  2»: 
Sturjios  V.  Spofford.  58   N.  Y.  103;    Keeler  v.  Van  Wie,  49   How.  97: 
]ioui7]iion  V.  Scamans.  9  Hun,  392;  Bofcardus  v.  Rechtmeyer.  S  Abb.  179; 
Rockfeller  r.  Wi'lderwax.  3  How.  382;    Powers   c.  Conrov,  47   Id.  !>«: 
Kceiicy  r.  Inprraham,  66  Barb.  250;   Lillis  r.  O'Connor,  4V  How.  4jI7:  ^ 
Hun,  2S0;  DeGraff  «.  Uoyt,  4  T.  *C.  348;  Van  Wyck  r.  Baker.  11  Hnn, 
309;   Tnist   r.  Person,  3   Abb.  W;    Buchanan   t.  MorrelMS  How.  ?*: 
People  r.  N.  Y.  C.  R.  R.  Co., 2«  Barb.  2S4 ;  Wallace  r.  Am.  Um.  T.  t  •'• 
16  Hun,  4ai :  Ryan  v,  Doyle,  40  How.  215 ;    Warden  r.  Brown.  14  id.  S.T; 
Peet  r.  Wartb,  1  Bos.  653 ;  Landsberger  r.  Magnetic  Telegraph  Co.  .f^  Al'N. 
35;  Vowlos   r.  Murray,  SO  How.  159;    Stoddard  v.  Clarke,  9  Abb.  .\  ^'. 
310;  Ciillelandr.  Campbell,  18  How.  177;  Glackin  v.  Zeller.  52  Barb.  147. 
155;  Siillwellr.  SUp!es,5  Duer,  691;    3  Abb.  365;    Griffin   r.  Brown.  V* 
How.  372 ;  53 Barb.  428;    Boston  Mills  r.    Enll,  I  Sweeney,  359:  6  Abb.  N- 
8.  319;  .37  How.  299;  Crlm  v.  Cronkhitc,  15  id.  250;   Sprinir  Valley  Shot 
and  Lead  Co.  r.  Jackson,  2   Sandf.  662;     Hoodless  r.  BnibdiifiV,  S  ttow. 
263;    Kalt  r.  Legnot,  3Abb.  190;    12  How.  535;    3  Abb.  33;    Plnder  r. 
Stoothofr,7   Abb.  N.  S.  433:    Chapin   f.  Cole,  38   How.  481;    MeeW  r. 
Schwieckart,  67  Barb.  599;  New  r.  Anthony,  4  Hnn,  52;  Stone  r.  Dttfly.3 
Sandf.  361 ;    Belding  v.  Conklln,  4  How,  196 ;    Warner  v.  Ford,  17  W.  M; 
Wheeler  v.  Wesigate,  4  Id.  469 ;  Cregin  v.  Brookb'n  Crosstown  B.  B.  Co.. 
19  Huu.  349 :  Barton  r .  Speis,  73  N.  f.  133 ;  Bradncr  r.  Howani,  75  Id.  417 ; 
Whitney  t».  Daggett,  6  Abb.  N.  C.  434. 

§3229.  When  defendant  entitled  to  costs  of  count- 
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Rule  aB  to  two  or  more  defendants. —  The  defendant  is 
entitled  to  costs,  of  course,  upon  the  rendering  of  final 
lud^ment,  in  an  action  specified  in  the  lasC  section,  an- 
lees  the  plaintiff  is  entitled  to  costs,  as  therein  pre- 
scribed.  But  where,  in  such  an  action  against  two  or 
more  defendants,  the  plaintiff  is  entitled  to  costs  against 
one  or  more,  but  not  against  all  of  them,  none  of  the 
defendants  are  entitled  to  costs,  of  course.  In  that  case, 
costs  may  be  awarded,  in  the  discretion  of  the  court,  to 
any  defendant,  against  whom  the  plaintiff  is  not  enti- 
tled to  costs,  where  he  did  not  unite  in  an  answer,  and 
was  not  united  in  interest,  with  a  defendant,  against 
whom  the  plaintiff  is  entitled  to  costs. 

Owie  of  Ptoc..  part  of  H  305, 306.  Allls  r.  Wheeler,  06N.  T.  ao ;  Avery 
t>.  Hyde,  ft  Week.  Dig.  433;  Cythe  v.  La  FounUin,  51  Barb.  186;  BanU 
V.  Marcellua,  2  Id.  373;  RuRen  r.  ColliuH,  8  Hun,  3S4:  Plxley  v.  Rockwell, 

1  Sbeld.  267;  Walker  f.  Russell,  7  Abb.  452,  n.;  16  How.  91 ;  Lin*lay  ». 
Deafendorf.  43  id.  90;  Pbipps  v.  Van  Cott,  15  id.  110;  Atkins  r.  Lefever.  5 
Abb.  N.  S.  221 ;  Hcye  v.  Robertson,  15  Id.  194  :  Stone  r.  DuflV,  3  Sandf. 
761;  Pierce  r.  Brown,  40  N.Y.Supr.  396;  N.  Y. «  N.ILR.R.Co.  v. 
Scbvler.  29  How.  89;  Bally  i;.  Johnson,  1  Daly,  62;  Hall  r.  Llnde,  8 
Abb.  341 ;  Stafford  r.  Ondenlonk,  8  Barb.  99  ;  Hewett  r.  Velmiir,  Tfi  N. 
T.  330;  Buelt  v.  Qay,  13  How.  31 ;  Bridgeport  F.  A  M.  Ins.  Co,,  7  Bos. 
699;  :12  Abb. 209;  20  How.  511;  Wood  r.  Brooklyn  Fire  Ins  Co.,  10 
Id.  IM:    HariMT  r.  Chamberlain,  14  Abb.  40S  ;   Castellanos  r.  BeauvlUe, 

2  Sandf.  670;  Wilbur  v.  Wilt8ey,l3  How.  506;  Von  Keller  v.  Schultiog, 
46  id.  139 ;  Pratt  r.  Allen,  19  id.  HiO;  MiUlgan  v.  RobinHon,  58  id.  ^; 
Lawrence  v.  Lindsay,  70  N.  Y.  566;  Corastock  r.  Bayard,  2  Sandf.  705; 
Slater  Bank  r.  Sturdy.  15  Abb.  75;  Perry  v.  Livingston,  6  How.  404; 
Cuyler  r.  Coats,  10  id.  141 ;  Knowlton  v.  Pierce,  41  Id.  361;  Budd  v. 
Monroe,  18  Hun,  316. 

§  3230.  When  costs  are  diBcretlonary.  —  Except  as 

Srescribed  in  the  last  two  sections,  the  court  maj,  in  its 
iscretion,  award  costs  to  any  party,  upon  the  render- 
ing of  a  final  judgment. 

Id.,  part  of  I  306.  Van  Riper  v.  Popenhausen,  43  N.  Y.  68;  Taylor  r. 
Root,  4i  id.  687 ;  Herrington  v.  Robertann,  71  id.  280 ;  Church  v.  Kldd,  3 
nun,2M:  Morris  o.Wbcpler,  45  N.Y.  708;  Belmont  v.  Ponvert,  38  N.  Y. 
Bupr.  435;  Peoploo.  Alb.  i  Susq.  R.  R.  Co. ,6  Lans.  25;  57  N.  Y.  161 : 
Pennftll  v.  Wilson.  2  Abb.  N.  S.  466 :  Hammond  v.  Slocum,  50  How.  415; 
Pratt  r.  Stiles,  17  id.  211;  9  Abb.  liJO;  Calkins  v.  Isbell,  20  N.  Y.  147  ; 
Ollara  V.  Brophy,  24  How.  379 ;  Bartow  v.  Cleveland,  16  id.  364 ;  Losee 
r.  HalMey,  13  Hun,  655 ;  Provost  v.  Provost,  70  N.  Y.  141  j  Devlin  v.  ftlayor, 
15  Abb.  N.S.  31;  Ireland  r. Litchfield,  8  Bos.  634;  22  How.  178;  Gleason 
V.  Pease,  U  Hun,  232;  Newell  v.  Wheeler, 48  N.  Y.  486 ;  Phelps  r.  Wood, 
46  How.  I ;  Parker  v,  Laney.  58  N.  Y.  469  :  Wood  v.  Brooklyn  Fire  Ins. 
Co.,  10  How.  154 ;  Barry  v.  Equitable  L.  Ass.  Soc,  59  N.  Y.  587 ;  Bevler 
v.  8choonmaker,29  How.  411;  Bundle  v.AUhton,  34N.Y.  180;  Qourley  v. 
Campbell,  66  N.  Y.  169;  Brown  t>. Brown.  41  id.  507;  McLean  v.  Freeman, 
70  id.  81;  Postv.  Hover,  33  id.  593;  Sheehan  t».  Huerstel,  9  Week.  Bis. 
284;  Barton  V.  Burton,  67  Barb.  4S0:  Salmon  «.  Allen,  U  Itun.  29;  People 
exTSl.  r.  Security  Life  Ins.  Co.,  71  N.  Y.  222;  Howep.LIoyd,  9  Abb.N.S. 
257 ;  Commissioners  of  Pilots  v.  Spofford,  3  Hun,  62;  Krletz  v.  Frost,  56 
Barb.  474:  Woodfonl  r.Bucklin,  14  Hun,  444?  Kinj?  r.  Poole,  36  Barb.  242, 
Ayresv.  Western  R.R.,4.'S  N.  Y.  26^);  Huroiston  r.  Bal'.anl,  40  Id.  40; 
Boanelly  r.  Llbby,  I  Sweeny*,  299, 287 ;  Lossco  v.  Ellis,  13  Hun,  653. 


§§  3231-3234.  COSTS.  M 

§  3231.  Ooits,  where  Beveral  actionji  wmhtoaiiUL  m 
same  instroment,  etc — Where  two  or  more  actions  ue 
brought,  in  ^  case  specified  in  section  454  of  this  act, 
or  otherwise  for  the  same  cause  of  action,  against  per- 
sons who  might  have  been  joined  as  defendants  in  one 
action,  costs,  other  than  disbarsementa,  cannot  be  re- 
covered, upon  the  final  judflfment,  by  the  plaintiff,  in 
more  than  one  action,  which  shall  be  «t  his  electiflB. 
But  this  prohibition  does  not  applf  to  a  case  where  the 
p]aintifr  joins  as  defendants,  in  each  action  brooght) 
all  the  persons  liable,  not  previously  sued,  who  cu, 
with  reasonable  diligence,  be  found  within  the  State; 
or,  if  the  action  is  brought  in  a  superior  citj  court,  of 
the  marine  court  of  the  city  of  New. York,  or  a  county 
court,  within  the  city  or  county,  as  the  case  may  be 
where  the  court  is  located. 

Code  of  Proc,  part  of  (  304 ;  see«  alao,  2  B.  S.  61^  i  15  (2  Sdm.  fiS). 

^  3232.   Interlooutozy  oosta  upon  iaaae  of  law.^ 

Where  an  issue  of  law  and  an  issue  of  fact  are  joined, 
between  the  same  parties  to  the  same  action,  and 
the  issue  of  fact  remains  undisposed  of,  when  an  inter- 
locutory judgment  is  rendered  upon  the  issue  of  law; 
the  interlocutory  judgment  may,  in  the  discretion  of 
the  court,  deny  costs  to  either  party,  er  award  costs  to 
the  prevailing  party,  either  absolutely,  or  to  abide  the 
event  of  the  trial  of  the  issue  of  fact. 

Sen  H.  S.,  J2S.  Brown  r. Leigh,  50  N.T.  427;  13Abb.N.8.  305;  BeltaV 
V.  Mclntyrc,  2  Abb.  Pr.  366. 

§  3233.  Id. ;  how  collected. -—  Section  779  of  this  act 
applies  to  interlocutory  costs,  awarded  as  prescribed  in 
the  last  section,  as  if  they  were  costs  of  a  motion. 

Now.  Palmer  r.  Smedley,  13  Abb.  185 ;  Mosa  r.  Son  Mot.  Im.  Co.  .  2 
Now.  Ca^;  13  Abb.  304;  Sattonv.  Ray,  73  N.  Y.  482 ;  Hathaw^fc.RnMelL 
2  Law  Bulletin,  55. 

§  3234.  Costs,  where  there  are  aeveral  issues  of 

fact.  —  In  an  action  specified  in  section  8228  of  this  act, 
wherein  the  complaint  sets  forth  separately  two  or 
mora  causes  of  action,  upon  which  issues  of  fact  are 
joined,  if  the  plaintiff  recovers  upon  one  or  more  of  the 
issues,  and  the  defendant  upon  the  other  or  others,  each 
party  is  entitled  to  costs  against  the  adverse  party,  un- 
less it  is  certified  that  the  substantial  cause  of  action 
was  the  same  upon  each  issue;  in  which  case,  tlie 
plaintiff  only  is  entitled  to  costs.     Costa,  to  whidi » 
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partj  is  so  entitled,  mast  be  included  in  the  final  judg- 
ment, by  adding  them  to,  or  offsetting  them  against, 
the  sam  awarded  to  the  prevailing  party ;  or  otherwise, 
as  the  case  requires.  But  this  section  does  not  entitle 
a  plaintiff  to  costs,  in  a  case  specified  in  subdivision 
foarth  of  section  3^8  of  this  act,  where  he  is  not  enti- 
tled to  costs,  as  prescribed  in  that  subdivision. 

See  2  B.  8.  617,  f  26  (2  Edm.  Ml). 

%  3236.  Id.{  after  dlsoontiixaaxice  upon  answer  of 
titles  —  Where  an  action,  brought  before  a  justice  of 
the  peace,  or  in  a  district  court  of  the  city  of  New- 
York,  or  a  justice's  court  of  a  city,  has  been  discon- 
tinued, as  prescribed  by  law,  upon  the  delivery  of  an 
answer,  showing  that  title  to  real  property  will  come  in 
question ;  and  anew  action,  for  the  same  cause,  has  been 
oommenced  in  the  proper  court ;  the  party  in  whose 
favor  final  judgment  is  rendered  in  the  new  action,  is 
entitled  to  costs  ;  except  that,  where  final  judgment  is 
rendered  therein,  in  favor  of  the  defendant,  upon  the 
trial  of  an  issue  of  fact,  the  plaintiff  is  entitled  to  costs, 
unless  it  is  certified,  that  the  title  to  real  property  came 
in  question  on  the  trial. 

Code  of  Proc,  K  60  and  61.  Powers  «.  Gross,  66  N.  T.  646 :  Niagara 
Falls  Snsp.  Bridge  Cot  v.  Bachman,  4  Lans.  523;  Mon>s  v.  Salisbury.  48 
N.Y.  636;  35  How.  90;  Blake  r.  James,  19  id.  321;  Kirk  ».  Blaahfteld^  4 
Hua,  269 ;  Bradoer  v.  Howard,  75  N.T.  417 ;  14  Han,  420. 

g  3236.  OoBtB  of  a  motion.  —  Ck)sts  upon  a  motion  in 
an  action,  where  the  costs  thereof  are  not  specially 
regulated  in  tliis  act,  or  upon  a  reference  made  pursu- 
ant to  sections  G23,  624,  827,  or  1015  of  this  act,  may 
be  awarded,  either  absolutely  or  to  abide  the  event  of 
the  action,  or  of  the  reference,  to  any  party,  in  the  dis- 
cretion of  the  court  or  judge. 

Id. ,  part  of  I  315 :  see,  also,  L.  IMO,  ch.  386, 1 15  (4  Edm .  690).  Watson 
«.  Gardiner,  50  N.Y.  671;  Bowne  r.  Anthony,  13  IIow.  301 ;  McKenile  r. 
HacksUfT,  2  K.  D.  Smith,  75:  Corbin  r.  George,  2  Abb.  4t>5 :  Whipple  r. 
Williams,  4  How.  28;  Langbein  v.  Gross,  46  id.  50 ;  14  Abb.  N.S.  412;  Mc- 
Coun  V.  N.Y.  C.  A  H.  R.  R.  B.  Co.,  50  N.  Y.  176, 181 ;  Jones  v.  Cook.  11 
Han,  230;  Bar.  ft  W.  R.  R.  Co.  v.  McCoy,9  How.339;I>5nnox  v.Eldred, 
66  Barb.  526:  Spelman  r.  Terry,  74  N.Y.  448;  Matter  of  Keliy,59N.  Y. 
595;  3Hnn^i36;  Pennell  t<.  Wilson,  5  Bob.  674;  Chadwlck  v.  IJrothcr,  4 
How.  283 ;  Van  Schaick  v.  Winue,  8  id.  5 ;  Lawton  v.  Green,  64  N.  Y.326; 
Ooncklln  v.  Taylor,  66  id.  221. 

g  3237.  The  foregoing  seotions  limited.  —  The  fore- 
going sections  of  tliis  article  do  not  affect  the  recovery 
of  costs  upon  an  appeaJ. 
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§  3238.  Ootta  npoii  appeal  from  final  Jodgment.  — 

Upon  an  appeal  from  the  final  judgment  in  an  action, 
tlie  recoTerj  of  ooBts  is  regulated  as  follows  : 

1.  In  an  action  specified  in  section  3228  of  this  ack, 
the  respondent  is  entitled  to  costs  upon  the  affirmance, 
and  the  appellant  upon  the  reyersal,  of  the  judgmest 
appealed  from ;  except  that,  where  a  new  trial  is  di- 
rected, costs  may  be  awarded  to  either  party,  absolutely 
or  to  abide  the  event,  in  the  discretion  of  the  court. 

3.  In  every  other  action,  and  also  where  the  final 
judgment  appealed  from  is  affirmed  in  part,  and  re- 
versed in  part,  costs  may  be  awarded  in  like  manner,  is 
the  discretion  of  the  court. 

Code  of  Proc. .  part  of  8  aofi.  Pratt  v.  Alien,  19  How.  4fiO;  Boanl  ol 
Supervisors  v.  Bristol,  58  How.  3;  Wood  r.  Brown,  6  Daly,  4aS;  Duff  p. 
Warden,  10  Abb.  N.  S.  84  ;  Plckclt  r.  Barron.  29  Barb.  S05:  Left  wick  t. 
Clinton«4  Lans.  176;  Montgomeir  Co.  Bank  r.  AlbHuy  City  Bank.  7  S. 
Y.  459 ;  Halstead  r.  Halstead,  2 T.  AC  673;  Klah  r.  Gn uier,  I W. 381; 
Chtpman  V.  Montgomery,  63  N.Y.  Z21*  Lawrence  v.  Linsay.  70  M.  566; 
People  ex  rel.  r.  Smith.  13  Hun,  227;  Roberts  v.  Johutson,  56  K.  Y.  ^U; 
Kemple  t».  Darrow,  39  N.  Y.  Super.  Ct.  447;  Board  of  Supervisors  v. 
Bristol,  as  How.  3;  Boyd  r.  Disbrow,  &8  id.  3W:  Tisdale  r.  Jor.«^.» 
Barb.  523;  Ayers  v.  ^ye^«ternR.  R.Oo.,  49  N.Y.  660;  Lennox  r.  Kldred, 
65  Barb.  526;  Baker  r.  Burton,  67  id.  456;  Thnrber  v.  Chalmers,  e*  N.Y. 
42;  Stnrgea  v.  Spoflbrd,  5d  Id.  103 ;  SHters  of  Charltv  p.  KcUv,  6*^  id.  fSS: 
Howell  V.  Tan  Secklen,  4  Abb.  N.  C.  1 :  Matter  of  dcbollc,  H  Huo,  14. 

§  3239.  Id.)  upon  appeal  from  interlocutory  Judg- 
ment or  order. —  Upon  an  appeal  from  an  interlocutorf 
judgment  or  an  order,  in  an  action,  costs  are  in  the  discrd- 
tion  of  the  court,  and  maybe  awarded  absolutely,  or 
to  abide  the  event,  except  as  follows  : 

1.  Where  the  appeal  is  taken  from  an  order  granting 
or  refusing  a  new  trial,  and  the  decision  upon  the  ap- 
peal refuses  a  new  trial,  the  respondent  is  entitled,  ot 
course,  to  the  costs  of  the  appeal. 

2.  Where  an  appeal  is  taken  from  an  order,  refusing 

a  new  trial,  and  an  appeal  is  also  taken  from  the  jud^'- 

ment  rendered  upon  the  trial,  neither  party  is  entitled 

to  the  costs  of  the  appeal  from  the  order. 

Td..  H  306  and  315.  Penncll  r.  WUson,  2  Abb.  N.  8. 46fi;  5  Rob. 674; 
Van  Schalck  v.Winne.S  How.  5;  Buck  r.  Cityof  Lockport,  43M.  29; 
Crosby  v.  Brown,  44  id.  149;  Woodbury  r.  Morton,  Id.  56 :  WilUame  r. 
Murra.v,32id.  187:  2  Abb.  N.  S.  292;  Savage c.  Darrow.4 How."*;  Matp 
terof  Pro8p.  Pk.  k  C.  I,  R.  R.  Co.,  67  N.  Y.  371 :  8  Hun-Sft;  SUnlon  ». 
KinR,  76  N.Y.  685 ;  Wilson  v.  Palmer,  5  Week.  Dig.  507;  H«*sse  r.  Wa*. 
45  N.Y.  Super. Ct.  417 ;  Purchase  r.  Beltowa,  16  Abb.  105. 

g  324a  Zd.|  In  a  special  proceeding. —- Costs  hi  a 

special  proceeding,  instituted  in  a  court  of  record, 
where  the  costs  thereof  are  not  specially  regulated  in 
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this  act,  may  be  awarded  to  any  party,  in  the  discretion 
of  the  court,  at  the  rates  allowed  for  similar  senrices, 
in  an  action  brought  in  the  same  court,  and  in  like 
manner. 

See  L.  1840,  ch.  270,  f  3  (4  Edm.  682 ;  0  Id.  133) ;  also.  H  2066, 2109. 2143, 
2249,  2316,2401,2445. 2456.  People  ex  rel.  v.  Villago  of  NellUton,  9  Week. 
IMg.  298;  People  ex  rel.  v.  Van  Alstyne,  3  Abb.  Ct.  App.  Dec.  575;  3 
Keycs,  35:  People  ex  rel.  v.  McDonald.  60  N.  Y.  362;  People  ex  rel.  v. 
Board  of  Police,  SU  Id.  506;  People  ex  rel.  Oower,44  How.  2« ;  Havl- 
land  r.  White,?  id.  154 ;  Matter  of  Rens.  &  Sar.  R.  R.  Co.  v.  Davis,  55  N. 
T.  145;  Matter  of  Barnett,  II  Hun,  468;  62  How.  73;  Elwell  v.  Robbina, 
43  id.  108 ;  People  ex  rel.  v.  BM  of  Comm's  of  Tax.  and  Ass.,  76  N.  Y.  64; 
Matter  of  Jetter,  78  id.  801 ;  Matter  of  Trustees  of  Presbytery  of  N.  Y., 
54  How.  226;  People  ex  rel.  t'.  Robinson,  25  Id.  345;  People  ex  rel.  v. 
Cooper,  10  Week.  Dig.  77*  People  ex  rel.  v.  Fire  Comm'ni,  5  Abb.  N.  C. 
144 ;  Matter  of  Glbbs.  58  How.  502 ;  Bowery  Savings  Bank  v.  Mahler,  45 
N.  Y.  Super.  Ct.  619:  Marvin  o.  Marvin,  78N.  Y.  541 ;  Spelman  v.  Terry, 
74  Id.  448 ;  People  v.  McDonald,  69  Id.  362. 

AKTICLE  SECOND. 

RBGITLATIOIVS    KEBPECTINQ    THB    AWARDIKQ    OP    COSTS 
IK  PARTICULAK  CASES. 

8X0.  S241.  Costa  against  the  State ;  how  paid. 

3242.  Costs  where  action  brought  bypeople,^on  relation  of  private 

person. 

3243.  Id. ;  for  the  benefit  of  a  county,  etc. 

3244.  Costs,  against  a  school  officer. 

3245.  Id.;  against  a  municipal  corporation. 

3246.  Id. :  by  or  against  an  executor,  etc. 

3247.  Costa  In  case  of  transfer,  etc.,  of  canae  of  action. 

§  3241.  Ooats  againjit  the  State }  how  paid.  ~  Where 
costs  are  awarded  against  the  people  of  the  State  in  an 
action  or  a  special  proceeding  brought,  by  a  public 
officer,  pursuant  to  any  provision  of  law,  and  the  pro- 
ceedings have  not  been  stayed,  by  appeal  or  otherwise  ; 
the  comptroller  must  draw  his  warrant  upon  the  treas- 
urer, for  the  payment  of  the  costs,  out  of  any  money 
in  the  treasury,  appropriated  for  that  purpose,  upon 
the  production  to  him  of  an  exemplified  copy  of  the 
judgment,  or  order  awarding  the  costH,  and,  where  the 
amount  is  not  fixed  thereby,  of  a  taxed  bill  of  costs  ; 
accompanied,  in  either  case,  with  a  certificate  of  the 
attorney-general,  to  the  effect  that  the  action  or  special 
proceeding  was  brought  pursuant  to  law.  The  fees  of 
the  clerk,  for  the  exemplified  copy,  must  be  certified 
thereupon  by  him,  and  included  in  the  warrant. 

2 R.  8.  963,  2 14  (2  Edm.  S73). 

§  3242.  OoBts  where  action  brought  by  people  on 


gg  3243-3246.  COSTS.  600 

relation  of  private  person.  —  Where  an  action  ia 
brought,  in  the  name  of  the  people  of  the  State,  upon 
the  relation  of  a  private  corporation  or  indiridnal,  aa 
prescribed  in  sectioa  1986  of  this  act,  a  judgment, 
awarding  costs  to  the  defendant,  ninst  award  them, 
against  the  relator,  in  the  first  instance ;  and  a^inst 
the  people,  on\y  in  case  an  execntion,  issued  thereupon 
against  the  property  of  the  relator,  is  returned  unsatis- 
fied. 

Code  of  Proc.  .part  of  8  319.    People  ex  rel.  Clufce,  K  N.  Y.  576 ;  63  Bntc 

396;  12  Abb.  N.  S.  389. 

§  3243.  Id. )  for  the  benefit  of  a  coonty,  etc —  In  an 

action  or  a  special  proceeding,  brought  in  the  name  of 
the  people  of  the  State,  to  recover  moDej  or  propertj, 
or  to  establish  a  right  or  claim,  for  the  benefit  of  a 
county,  citv,  town,  or  village,  costs  shall  not  be  awarded 
against  the  people  ;  but,  where  they  are  awarded  to  the 
defendant,  tney  must  be  awarded  against  the  body  for 
whose  benefit  the  action  or  special  proceeding  waa 
brought. 

Id.,  2  320.  People  v.  Town  Auditors  of  Esopaa,  10  Hqd,  5S1 ;  74  K.  T. 
310. 

§  3244.  Ooata,  against  a  school  officer.  —  Costa  can- 
not be  awarded  to  the  plaintiff,  in  an  action  against  a 
school  officer,  or  a  supervisor,  on  account  of  an  act  per- 
formed  by  him,  by  virtue  of,  or  under  color  of  his  office; 
or  on  account  of  a  refusal  or  an  omission  to  perform  a 
duty  enjoined  upon  him  by  law ;  where  his  act,  refusal 
or  omission  might  have  been  the  subject  of  an  appeal 
to  the  State  superintendent  of  public  instruction,  and 
where  it  is  certified  that  it  appeared,  upon  the  trial,  that 
the  defendant  acted  in  good  faith.  But  this  section  does 
not  apply  to  an  action  for  a  penalty  :  or  to  an  action  or  a 
special  proceeding,  to  enforce  a  decision  of  the  snperln- 
tendent. 

L.  18M,  ch.  5.M,  8  «  («  Bdm.  861).  Willcy  r.  ShafTbr,  1  T.  A  C.  SW ; 
JUwson  ». Van  Riper,  id.  37C''*"        "*"     ^-"— -  -  •»_  .        _..    ^. 

N.Y.  fi8;  4  Abb.  N.  S.451. 


Rawson  v.  Van  Riper,  id.  370 ;  Clarke  v.  Tanaiollflte,  5  Trans.  App.  afiS;  36 
b.  N.  S.4" 


§  3246.  Id.  J  against  a  municipal  corporatioii. — Costa 

cannot  be  awarded  to  the  plaintifiT,  in  an  action  against 
a  municipal  corporation,  in  which  the  complaint  de* 
mands  a  judgment  for  a  sum  of  money  only ;  unless  the 
claim,  upon  which  the  action  is  founded,  waa.  befoxe 
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the  commencement  of  the  action,  presented  forpajment 

to  the  chief  fiecal  officer  of  the  corporation. 

L.  1«W,  ch.  262, 1 2  (4  Sdro.  682).  MeClure  v.  Supervisors  of  NlagAra,  4 
Traiu.  App.  276;  4  Abb.  N.  8.202;  affirmed,  33  How.  202;  fiOBarb.  594; 
Howell  r.  City  of  Buffalo,  15N.Y.  .'iW:  Qulnlan  r.  aty  of  Utica,  11  Hun, 
216 ;  74  N.T.  603;  Matter  of  Jetter,  76  Id.  601;  aee  14  Uao.  93. 

^  3246.  Id.  I  by  or  against  an  executor,  etc — In  an 
action,  brought  by  or  against  an  executor  or  adminis- 
trator, in  liis  representative  capacity,  or  the  trustee  of 
an  express  trust,  or  a  person  expressly  authorized  by 
statute  to  sue  or  to  be  sued,  costs  must  be  awarded,  as 
in  an  action  by  or  against  a  person,  prosecuting  or  de- 
fending in  his  own  nght,  except  as  otherwise  prescribed 
in  sections  1835  and  1836  of  this  act  ;  but  they  are  ex- 
clusively chargeable  upon,  and  collectible  from  the 
estate,  fund,  or  person  represented,  unless  the  court 
directs  them  to-  be  paid,  by  the  party  personally,  for 
mismanagement  or  bad  faith  in  the  prosecution  or  de- 
fence of  the  action. 

Code  of  Proc.,  part  of  1 317.  Cunninffham  v.  McGregor.  12  How.  305 ;  5 
Ducr,  M9:  Conger  v.  Hudson  R.  R.  K.  Uo.,  7  Abb.  2M:  Lowerre  t>.  Vall, 
9  id.22«t;  Columbia  Ins.  Go.  v.  Stevens,  37  N.  Y.536;  35  How.  101 ;  4  Abb. 
N.  S.  122:  5TranB.  App.  9;  Reade  r.  Waterhouae,  52  K.  Y.  5R7 ;  Fox  v. 
Fox. 22  How.  453;  Howe  r.  Lloyd,  9  Abb.  N.  S.  257;  2  Lana.  335:  CurUa 
«.  Dution,4  Saudf.  719;  Woodruff  v.  Cook,  14  How.  481;  Buckhont  v. 
Hunt,  16  id.  407;  Snyder  v.  Young,  4  Id.  217 ;  Van  Yleck  r.  Burroughs,  6 
Barb.  341 ;  Fort  r.  Gooding,  9 1d71»8 ;  Russell  v.  Lane,  1  id.  519:  Beldcn 
V.  Knowlton,  3  Sandf.  758;  Bullock  v.  Bogardua,  1  Vvn.  Z7fi;  Sbcehan  o. 
Shuortoel,  1  Law  BulL  68 ;  Mersereau  v.  Ryersa,  12  How.  300;  Marsh  v. 
Hus!iey,4  Boaw.  614:  Lauslni:  r.  Cole,  3  C.  R.  246:  Slocum  v.  Barry.  38 
N.  Y.  46;  4  Abb.  N.  8.  39»:  STrans.  App.  173;  34  How.  3^0;  Parkhill  v. 
Hlllman,  12 id.  353;  Holdrlge  v.  Scott,  1  Laos.  303;  Lyon  v.  Marshall.  11 
Barb.  241;  Smith  v.  Patton,  9  Abb.  N.  S.  205;  Bally  v.  Bergen,  5  Hun, 
&55:  67  N.  Y.  346;  Morgan  v.  Skidmore,  8  Abb.  N.  C.  92;  Am.  Life  Ins. 
Jk  T.  Co.  V.  Van  Eppo.  14  Abb.  N.  S.  253;  Undsla^-  v.  Deafendorf.  43  How. 
90;  Dodge  v.  Crandalt,  3U  N.  Y.  294 ;  Merrltt  v.  Thompson,  27  id.  225; 
Lemon  V.  Wood.  16  How.  »9;  Benedict  v.  Caflfe,  3  Ducr,  669 ;  12  N.  Y. 
Leg.  Obs.  262:  Mitchell  v.  Mount,  17  Abb.  213;  Alger  v.  Conger.  17  Hun, 
45:  Siblllv.  ]l«ni8en«30  Barb.  441:  Wilbur  v.  While, 56  How.  321;  Hall 
«.  Waterbury,  5  Abb.  N.  C.  a'i«:  CHcutt  v.  McLean,  ll  Hun,  394  ;  Theriot 
V.  Prince.  12  How.  451*  Ackerman  r.  Emott^  Barb.  626;  Brockett  v. 
Bush.  18  .\bb.  337;  Williams  v.  Harden,  1  Barb.  Cb.  298:  Mayer  v. 
Graved,  9  Rep.  9&5:  Kimberly  r.  Stewart,  22  How.  281:  Kimbcrly  v. 
BUckford.  id.  443;  Bostwlck  r.  Brown.  15  Hun.  306 ;  Baxter  ti.  Davis,  3 
Abb.  N.  8.  249;  Marray  v.  Hendrlckaon,  6  Abb.  96;  1  Bosw.  635;  Carna- 
han  •.  Pond,  15  Abb.  194;  McLean  v.  Freeman,  70  N.  Y.  81;  Pbclps  v. 
Cole.  3  G.  R.  157 ;  Gumming  *.  Egerton,  9  Bosw.  684 ;  Devendorf  v.  Dick- 
inson, 21  How.  275;  Gcean  Nat.  B*k  «.  Carll,  7  Hun,  237;  Sandford  «. 
Granger,  12  Barb.  392. 

§  3247.  Costs  in  oase  of  transfer,  etc.,  of  cause  of  ac- 
tion.— Where  an  action  is  brought,  in  the  name  of 
another,  by  a  transferee  of  the  cause  of  action,  or  by 
any  otlier  person,  who  is  beneficially  interested  therein  ; 
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or  where,  after  the  oommeDcemeDt  of  mn  action,  tbe 
caaee  of  action  becomes,  by  transfer  or  otherwise,  the 
property  of  a  person,  not  a  party  to  the  action ;  the 
transferee,  or  other  person  so  interested,  is  liable  for 
costs,  in  the  like  cases,  and  to  the  same  extent,  as  if  he 
was  the  plaintiff ;  and,  where  costs  are  awarded  against 
the  plaintiff,  the  court  may,  by  order,  direct  the  pereoa 
so  liable  to  pay  them.  Except  in  a  case,  where  he  coold 
not  have  been  lawfully  directed  to  pay  coet^,  personally, 
if  he  had  been  a  party,  as  prescribed  in  the  last  section, 
his  disobedience  to  the  order  is  a  contempt  of  court 
But  this  section  does  not  apply  to  a  case,  where  the  per- 
son so  beneficially  interested,  is  the  attorney  or  oounael 
for  the  plaintiff,  if  his  only  beneficial  interest  oons'uns 
of  a  right  to  a  portion  of  the  sum  or  property  recovered, 
as  compensation  for  his  services  in  the  action. 

Code  of  Proc.,  1 321 ;  2  R.  S.  6L9. 1  44  (2  Kdm.  643).  Miller  r.  FrmBkliB, 
20  Wend.  630:  Colvard  v.  Oliver,  7  Id.  497  ;  Cutler  v.Keillv.  31  How.  47S: 
6  Rob.  fi37  ;  Wheeler  v.  Wrijtht,  14  Abb.  353:  23  How.  238;  Wart  «. 
Ro7,69  N.  Y.96;  Gallatin  v.  Smitb,  48  How.  477;  Wolcott  r.  Hola)ca\ 
31  N.  Y.  128 ;  Farm.  L.  &  T.  Co.  v,  Kurach,  ft  Id.  W8 ;  5  Rob.  637:  Ham- 
ilton V.  WriKht,  37  N.  Y.  502;  Whitney  v.  Cooper.  I  IIIU,  629;  Giles  ». 
Halbert,  13  N.  Y.  32 ;  5  How.  319 ;  Conger  v.  Hudson  K.  IL  Co..  7  Abbi 
2M ;  Peck  v.  Yorks,  74  N.  Y.  421 ;  Darling  p.  Bucking.  52  Id.  6M:  13  Ab*. 
N.  S.  190:  Genet  v.  Davenport,  58  N.Y.  6U7:  Jordon  r.  Sherwoom 
wend.  622:  Creightonr.  Ingersoll,  20  Barb.  Ml;  Camaban  r.  Pond,U 
Abb.  193;  Columbian  Ins.  Co.  v.  Stevens,  37  N.  Y.  636;  »  How.  401:  4 
Abb.  N.  S.  132 ;  5  Trans.  App.  9 ;  BUss  v.  CHi3, 1  Den.  699 :  Wolcotc  9, 
Holcomb,31  N.  Y.  125;  Slanson  v.  WattiOA,  9  Rep.  756:  Morrison  c. 
Lester,  15 Htm, S38 ;  llld.  618. 


ARTICLE  THIRD. 

ICISCBLLANBOUB  PROYISIONB. 

8bc.  3248.  Certificate  entitling  party  to  ooRts  or  increased  costs. 

3249.  Costs  againjtt  infiomt  plaintiflT;  collectible  of  guardian  ad  Utem. 

3250.  TbiB  Utle  not  to  afltect  special  provisions  of  law. 

§  3248.  Certificate  entitling  party  to  costs  or  in- 
creased costs. — Where,  upon  the  trial  of  an  action,  the 
title  to  real  property  comes  in  question,  or  any  fact  ap- 
pears, whereby  either  party  becomes  entitled  to  costs, 
or  to  the  increased  costs  specified  in  section  325S  of  this 
act,  the  jud^  presiding  at  the  trial,  or  the  referee, 
must,  upon  the  application  of  the  party  to  be  benefited 
thereby,  either  before  or  after  the  verdict,  report,  or  de- 
cision is  rendered,  make  a  certificate,  stating  the  feci 
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Such  a  certificate  is  the  only  competent  evidence,  as  to 

the  matter,  before  the  taxing  officer. 

2  R.  S.  653,  8 8  (2  Edm.  73).  Turner  v.  Van  Riper,  43 How.  38:  Snyder 
V.  Beyer,  3  K.  D.  Smith,  235:  Fuller  w.  Couae,  47  N.  Y.  89 ;  Wllley  v. 
Shaver,  1  T.  A  C.  325:  LIHIb  v.  0*Ck>nnor,  8  Hun, 280;  49 How.  4S7; 
Kelley  r.  N.  Y.  A  M.  Beach  B.  R.  Co.,  19  Hun,  363. 

§  3249.  Ooita  against  in£mt  plaintiff;  collectible  of 
gnardian  ad  litem.— Where  costs  are  awarded  against 
an  infant  plaintiff,  they  may  be  collected,  by  execution 
or  otherwise,  from  his  guardian  ad  litem,  in  lilie  manner 
aa  if  the  latter  was  the  plaintiff. 

Code  of  Proc.,|S16;  2  R.  S.  653,  HIS.  16.  Schoen  v.  Schlessinger. 7 
Abb.  N.  C.  399;  Sparmann  v.  Keim,  6  id.  393;  Struppman  v.  Muller,  id. 
343 ;  8.  c  .  M  How.  427 ;  Orantman  v.  Thrall,  31  id.  464 ;  Linner  v.  Crouae, 
61  Barb.  2H9. 

§  3260.  This  title  not  to  affect  special  provisions  of 
law.— This  title  does  not  affect  any  provision  contained 
elsewhere  in  this  act,  or  in  any  other  statute,  remaining 
unrepealed  after  this  chapter  takes  effect ;  whereby  the 
awaid  of  costs  is  specially  regulated,  in  a  particular 
case,  otherwise  than  as  prescribed  in  this  title. 

Heir, 


TITLE  11. 
Fixing  the  amaujU  of  eatU, 


*Aeticlk  1.  Sums  allowed  as  costs ;  disbursements. 
2.  Taxation  of  costs. 


ARTICLE  FIRST. 

BUMS  ALLOWBD  A8   COSTS  ;  DISBURSEMENTS. 

Sio.  3261.  Amount  of  costs  generally. 

3292.  Additional  allowance  to  plalntitTin  foreclosure,  partition,  etc. 
.1253.  Additional  allowance  to  either  party  In  difflcult  cases,  etc 

3254.  Allowances  under  the  forexoiiiff  sections  limited. 

3255.  Costa  upon  adjournment  of  trial. 

325A.  Disbursements  to  be  included  in  bill  of  costs. 

3257.  Increased  damages  not  to  carry  increased  costs. 

32&>.  When  defendant  entitled  to  Increased  costs. 

32.59.  Increased  disbursementa  not  allowed. 

3360.  Costs  upon  a  settlement. 

3261.  Tl^  article  not  to  affect  special  provisions  of  law, 
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I  3261.  Amount  of  oo»ta  goneirally. — Costs,  awarded 
to  a  party  to  ao  action,  must  be  at  the  following  rates : 

1.  To  the  plaintifiF : 

For  all  proceedings,  before  notice  of  trial,  in  an  action 
specified  in  section  420  of  this  act,  fifteen  dollars  ;  in 
every  other  action,  twenty-five  dollars, 
^  For  each  additional  defendant  served  with  the  sum- 
mona,  not  exceeding  ten,  two  dollars;  and  for  each 
necessary  defendant,  in  excess  of  that  number,  served 
with  the  summons,  one  dollar. 

For  procuring  the  appointment  of  a  guardian  or 
guardians  ad  litem,  for  one  or  more  infant  defendants^ 

ten  dollars.  .       i,  - 

For  procuring  an  injunction  order;  or,  m  the  marine 
court  of  the  city  of  New-York,  an  order  of  arrest ;  ten 
dollars. 

3.  To  the  defendant : 

For  all  proceedings  before  notice  of  trial,  except  as 
otherwise  prescribed  in  this  article,  ten  dollars. 

3.  To  either  party  : 

For  all  proceedings  after  notice  of  trial,  and  before 
trial,  except  as  otherwise  prescribed  in  this  article,  fif- 
teen dollars. 

For  taking  the  deposition  of  a  witness  or  of  a  party,  as 
prescribed  in  section  870,  section  871,  or  section  &»3  of 
this  act,  ten  dollars. 

For  drawing  interrogatories,  to  be  annexed  to  a  com- 
mission, or  to  letters  rogatory,  issued  as  prescribed  ia 
sections  888,  912,  913,  and  3171  of  this  act,  ten  dol- 
lars. 

For  the  trial  of  an  issue  of  law,  twenty  dollars. 

For  the  trial  of  an  issue  of  fact,  thirty  dollars ;  and, 
where  the  trial  necessarily  occupies  more  than  ten  days, 
ten  dollars  in  addition  thereto. 

For  making  and  serving  a  case,  twenty  dollars  ;  and, 
where  the  case  necessarily  contains  more  than  fifty 
folios,  ten  dollars  in  addition  thereto. 

For  making  and  serving  amendments  to  a  case,  ten 
dollars. 

Upon  a  motion  for  a  new  trial,  upon  a  case,  or  an  ap- 
plication  for  judgment  upon  a  special  verdict,  the  same 
.  sums  as  upon  an  appeal,  as  prescribed  in  subdivisioD 
fourth  of  this  section . 

Upon  any  other  motion,  or  upon  a  referenca  specified 
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in  section  8286  of  this  act,  to  each  party  to  whom  coBta 
are  awarded,  a  sam  fixed  bj  the  coart  or  jadge,  not  ex* 
oeediug  ten  dollars  besides  neoessarj  disborsements  for 
printing  and  referee's  fees. 

Where  a  new  trial  is  had,  pursaant  to  an  order  grant- 
ing the  same,  for  all  proceedings  after  granting  of.  and 
before  a  new  trial,  twenty-fiye  dollars. 

For  one  term  of  the  marine  court  of  the  dty  of  New- 
York,  at  which  the  caase  is  necessarily  on  the  calendar, 
and  for  each  term  of  the  circuit  court,  or  trial  term,  or 
special  term,  of  the  supreme  court,  a  superior  city 
court,  or  a  county  court,  not  exceeding  five,  at  which 
the  cause  is  necessarily  on  the  calendar,  excluding  the 
term  at  which  it  is  tried,  or  otherwise  finally  disposed 
of ;  ten  dollars. 

4.  To  either  party,  upon  an  appeal  to  the  supreme 
oonrt,  from  an  inferior  court ;  or  upon  an  appeal  to  the 
general  term  of  the  supreme  court,  or  of  a  superior  city 
court,  or  of  the  marine  court  of  the  city  of  New-York, 
taken  from  an  interlocutory  or  final  judgment,  or  from 
an  order  granting  or  refusing  a  new  trial,  rendered  or 
made  in  the  same  court,  or  in  a  circuit  court ;  or  upon 
an  appeal  to  the  court  of  common  pleas  for  the  city  and 
county  of  New- York,  from  the  marine  court  of  that 
dty ;  or  upon  an  application  to  a  general  term  for  a 
new  trial,  or  for  judgment  upon  a  verdict,  rendered 
subject  to  the  opinion  of  the  court,  or  where  exceptions 
are  ordered  to  be  heard,  in  the  first  instance,  at  the 
general  term  : 

Before  argument,  twenty  dollars. 

For  argument,  forty  dollars. 

For  one  general  term  of  the  marine  court  of  the  city 
of  New- York,  at  which  the  cause  is  necessarily  on  the 
calendar ;  and  for  each  general  term,  not  exceeding 
five,  of  the  supreme  court,  or  of  a  superior  city  court, 
at  which  the  cause  is  necessarily  on  the  calendar,  ex- 
cluding the  term  at  which  it  is  argued,  or  otherwise 
finally  disposed  of  ;  ten  dollars. 

5.  To  either  party,  upon  an  appeal  to  the  court  of 
appeals : 

Before  argument,  thirty  dollars. 

For  argument,  sixty  dollars. 

For  each  term,  not  exceeding  ten,  at  which  the  cause 
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in  on  the  calendar,  ozcluding  the  term  at  which  it  is 
argued,  or  otherwise  finally  disposed  of,  ten  dollars. 

Where  a  judgment  is  affirmed  bv  the  conrt  of  appeals, 
the  court  may,  in  its  discretion,  alao  award  damages, 
by  way  of  costs,  for  the  delay,  not  exceeding  ten  per 
centum  npon  the  amount  of  the  j  udgment ;  or,  where 
it  was  rendered  u]>on  an  appeal,  upon  the  amouDt  of  the 
original  judgment. 

Code  of  Proc.  K  307  and  315.  Pardee  v.  Schenck,  11  How.  SOO ;  Sprir« 
tj.  Day,  44  id.  390;  People  ex  rel.  v.  VanDensen,  3  Id.  38^;  Cand««  r. 
Ogil vie,  5  Duer,  668 ;  Van  Yalkenbarsh  r.  Van  Schaick,  9  How.  2n  :  Cmat 
V.  Price,  17  Id.  348 ;  Schwineer  r.  Hlckox,  I  Sheldon,  877 ;  TilUpauirli  r. 
Dick,  8  How.  38:  Perry  r.  Ll\1n0»ton,  6  Id.  404 ;  Steiner  t>.  Aia!»woTth,5S 
id.  31 ;  Hamilton  v.Butler.4  Bob.664:  19  Abb.  446:  30  Uow.%;  l>up»^i>r7 
r.  Phoenix,  1  Abb.  N.  C.  133,  n.:  Dodd  v.  Curry,  4  lluw.  lii ;  Sutph-n  r. 
Lash,  10  Hun,  120 ;  Jones  v.  Caso.  38  How.  349 ;  Ambelm  r.  Banrtt,  1 
Law  Bulletin,  93;  Molt  v.  Consumers'  Ice  Co.,  19  Alb.  L.  J.  401 :  Thirl 
Nat.  Bank  r.  McKinstry.  2  Hun,  443;  Dewey  r.  Stewart,  6  How.  6G; 
Creginv.  Brooklj-n  Crosstown  R.  R..  19 Hun,  349;  Nauaatuck  r«U?rr 
Co.  r.  Rowe,  5  Abb.  N.  C.  142 ;  Van  Schaick  v.  Winne,  8  How.  6 ;  Taakt 
V.  Schmidt,  22  id.  340;  Randolph r.  Foster.  3  E.  D.  S.  CAS;  4  Abb.  2C ; 
Wilcox  V.  Curtisa,  10  How.  91 ;  Myiratt  r.  Wilcox,  35 Id.  410:  SparTow- 
hawk  r.  Sparrowhawk,  11  Hun,  328;  Slitt».  Rowley,  37  How.  ir»; 
Guckenheimer  v.  Aneevine,  16  Hun,  4.'>3 ;  Warner  r.  West  Trans.  Co.,  5 
Bob.  490:  Selover  v.  Wisner,  37  How.  176;  Hamnton  t>.  BaUer,  4  Rob. 
6*4;  19  Abb.  446;  30  How.  36.  Term  fees.— Si pperly  t>.  Warner.  9  Id. 
333;  Place  v.  Butternuts  Wool  A  C.  MfgCo.,  feld.  1S4;  Tra*te«  of 
Penn  Yan  r.  Trull,  9  id.  400  :  Hanna  v.  Dexter.  13  Abb.  135:  Whipple  v. 
Williams,  4  How.  2S;  Hendricks  v.  Bouck.  2  Abb.  360;  Forbes  r.  Lock.  § 
How,  218;  Perry  v.  Livingston,  6  How.  404;  Stanrwood  r.  Bens»^2 
Law  Bulletin,  30 :  Candee  v.  Ogilvie,  5  Duer,  6S8 ;  Crawford  v.  Kelly.  M 
Bosw.  697;  Latham  r.  Blisa,  13  How.  416;  Schufeldtr.  Power,  td.  89; 
Livingston  ».  Vleille  Mont.  Zinc  Co.,  4  Duer, 681 ;  2  Abb.  255.  Appeal!.— 
Warner  r.  Lessler.  33  N.  Y.  296;  Adams  r.  Perkins,  25  How.  ,lfe  ;  Car- 
penter v.  Willett,  2Sid.  376;  Kanouae  r.  MarUii,  2  Sandf.  719;  Webb  •. 
Norton,  10  How.  117;  People  ex  rel.  Bturtovant,  9ld.  304  ;  Whitman  ». 
NIcol,  49  id.  88;  Van  Gelder  r.  Van Gelder,  13  Hun,  118;  Wright  r-  Flem- 
ming,  18  id.  36it ;  IIoffRian  v.Barrv.  2  id.  52;  Sweet  v. Chapman.  53  How. 
253;  Kanouse  r.  Martin,  2  Sandf.  739;  Losee  v.  Bullard,  54  How,  31?: 
McLaughlin  t'.  Smith,  3  Hun.  250;  Stephenson  v.  Pusch,  40  How.  91 ; 
Miller  r.  Coates,2  Hun,  668;  Sisters  of  Charily  r.  Kelly,  68  N.  Y.  «>: 
Keil  r.  Rice,  24  How.  228 ;  McQuade  v.  N.  Y.  A  E.  R.  R.  Co.,  5  Duer. 
613:  11  How.  434;  Van  Valkenburvch  v.  Van  Schalck.S  id.  271;  Hare> 
meyer  v.  Havemeyer,  44  N.  Y.  Super.  170 ;  Schmidt  v.  Mackle,  9  WeHu 
Dig.  288;  Jones  r.  Tienkin,  10  id.  219;  Nicoll  v.  Burke,  45  N.  Y.  Suj>fT. 
626;  Lawrence  r.  Llndsey,  70  N.  Y.  566;  Patten  v.  Stitt.  50  id.  »l; 
Snyder  v.  Collins,  12  Hun.  3«3;  Howdl  »,  Van  Sicklen,70N.  Y.S^.A 
Abb.  N.  C.  1 ;  Isaacs  r.  N.  Y.  Plaster  Works,  43  N.  Y.  Super.  397:  4  Abb. 
N.  C.  4;  Provost  tJ.  Fam«ll,  13  Hun,  303;  Union  Trust  Co.  r.  Whiion.  17 
Id.  593;  78  N.  Y.  491:  Mott  r.  Consumers'  Ice  Co.,  19  Alb.  L.  J.  ¥n  ; 
North  r.  Sargent.  14  Abb.  224;  Lough  v.  Romaine,  36  N.  Y.  Super.  332; 
Duff  r.  Warden.  10  Abb.  N.  S.  84  :  Morgan  t».  Stevens.  6  Abb.  X.  C  356: 
Senes  v.  O'Sullivan,  1  Law  Bulletin,  43;  Matter  of  Kelly,  62  N.  Y.  K6 ; 
Thurberr.  Chambers,  66  id.  42;  McLean  r.  Freeman,  TOW.  SI;  Edwards 
r.  Ninth  Ave.  R.  R.  Co.,  22  How.  444 ;  Perkins  v.  Hinman.  19  JohM. 
237;  Julio  V.  Ingalls,  15  Abb.  429;  Ripley  v.  Benedict,  4  Cow.  19:  He^?- 
bum  V.  Hepburn,  51  How.  466;  Eaton  r.  Wyckoff,  4  Wend.  203:  No*  r. 
Gregory,  19  Alb.  L  J.  261 ;  Nat.  Ex.  Bank  v.  Sllllman.  4  Abb.  N.  a  234 ; 
McMahon  v.  Mut.  Ben.  L.  Ins.  Co.,  12  Abb.  28:  Burnett  r.  WestfcU.  U 
How. 430;  Ackleyv.Tarbox,  19  Abb.119;  Huber  v.Lockwood,15  H0W.74. 
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§  3262.  Additioiial  allowance  to  plaintiff  in  fore* 
dosore,  partition,  etc. — Where  tlie  action  is  brought  to 
foreclose  a  mortgage  upon  real  property ;  or  for  the 
partition  of  real  property ;  or  to  procure  an  adjudica- 
tion upon  a  will  or  other  instrument  in  writing  ;  or  to 
cx>mpel  the  determination  of  a  claim  to  real  property  ; 
or  where,  in  any  action,  a  warrant  of  attachment 
against  property  has  been  issued;  the  plaintiff,  if  a 
final  judgment  is  rendered  in  his  favor,  and  he  recovers 
costs,  is  entitled  to  recover,  in  addition  to  the  costs  pre- 
scribed in  the  last  section,  the  following  percentages, 
to  be  estimated  upon  the  amount  found  to  be  due  upon 
the  mortgage ;  or  the  value  of  the  property  partitioned, 
affected  by  the  adjudication  upon  the  will  or  other  in- 
strument, or  the  claim  to  which  is  determined  ;  or  the 
value  of  the  property  attached,  not  exceeding  the  sum 
recovered,  or  claimed  ;  as  the  case  may  be. 

Upon  a  sum,  not  exceeding  two  hundred  dollars,  ten 
per  centum. 

Upon  an  additional  sum,  not  exceeding  four  hundred 
dollars,  five  per  centum. 

Upon  an  additional  sum,  not  exceeding  one  thousand 
dollars,  two  per  centum. 

Where  such  an  action  is  settled  before  judgment,  the 
plaintiff  is  entitled  to  a  percentage  upon  the  amount 
paid  or  secured  upon  the  settlement,  at  one  half  of 
those  rates.  In  an  action  to  foreclose  a  mortgage  upon 
real  property,  where  a  part  of  the  mortgage  debt  is  not 
due,  if  the  final  judgment  directs  the  sale  of  the  whole 
property,  as  prescribed  in  section  1637  of  this  act,  the 
percentages,  specified  in  this  section,  must  be  compu- 
ted upon  the  whole  sum,  unpaid  upon  the  mortgage. 
But  if  it  directs  the  sale  of  a  part  only,  as  prescribed  in 
section  1686  of  this  act,  they  must  be  computed  upon 
the  sum  actually  due ;  and  if  the  court  thereafter 
grants  an  order,  directing  the  sale  of  the  remainder,  or 
a  part  thereof,  the  percentages  must  be  computed  upon 
the  amount  then  due  ;  but  the  aggregate  of  the  per- 
centages shall  not  exceed  the  sum,  which  would  have 
been  allowed,  if  the  entire  sum  secured  by  the  mort- 
gage had  been  due,  when  final  judgment  was  ren- 
dered. 

Code  of  Proc..  M  3W  and  309.    Pratt  v.  Conkey.  15  How.  27:  Boatwlck 
V.  Tioga  R.  R.  Co. .  17  Id.  4d6 ;    Brown  v.  Safeguard  Ins.  Co.,  7  Abb.  M5  • 
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Iielln  V.  Grftydon,  26  How.  95 ;  Com*!*  of  Pilots  «.  ftpoflbcdt.  SHun,  57 ; 
DevUn  «.  Mayor,  15  Abb.  N.  C.  31;  Williams  v.  Hernoo,  U  Abb.  ST; 
Hunt  V.  Mlddlebrook,  14  How.  aoO:  Wetmore  v.  Paricer.sa  K.T.M; 
Goatesv.  Ooddard.  34  N.  Y.  Saper.  126:  Randolph  t.  Fwter.iAbb.S; 
Bryan  «.  ]>urrie,6  Abb.  M.G.  135;  McMalken  v.  BeUs.46  How.  MS; 
llrewer  v.  Brewer,  11  Hun,  147. 

§  3253.  Additional  allowance  to  eitheo:  party  in 
dimcolt  oaaea,  etc. — In  an  action,  brought  to  forecl<»e  i 
mortgage  upon  real  property  ;  or  for  the  Dartition  of 
real  property  ;  or  in  a  difficult  and  extraordinary  case, 
where  a  defence  has  been  interposed,  in  anyactioa; 
the  court  may  also,  in  its  discretion,  award  to  any  paitT 
a  further  sum,  as  follows : 

1.  In  an  action  to  foreclose  a  mortgage,  a  sum  not  ex- 
ceeding two  and  one  half  per  centum  upon  the  sum 
due  or  claimed  to  be  due  upon  the  mortgage,  nor  tbe 
aggreti^te  sum  of  two  hundred  dollars. 

2.  In  any  other  case,  specified  in  this  section,  a  soia 
not  exceeding  five  per  centum  upon  the  sum  recoTered, 
or  claimed,  or  the  value  of  the  subject>matter  in- 
volved. 

Code  of  Proc..  S  309.  Noyes  v.  Children's  Aid  fioc,  3  Abb.  N.  C.  »: 
70  N.  T.  481 ;  Society  of  N.  Y.  Hospital  r.  Ooe,  15  Han,  440 :  LatUm«:  r. 
Livermore,  72  N.  Y.  174:  Sickles  v,  Richardson,  14  Han.  110;  Ho  veil  r. 
Van  Sicklen,  4  Abb.  N.  C.  1 ;  Hinman  v.  Ryder,  44  N.  Y.  Saper.  (U  -/^ 
8. )  330 :  Bockes  v.  Hathom.  17  Hun.  87 ;  Monlton  v.  Beecher.  11  Id.  \^: 
Orissler  v.  Stayvesant,  07  Barb.  81 :  Evrlngbam  v.  VandeitilU  12  Una. 
75;  Kiaushaarv.  Meyer,  72  N.  Y.602;  Horrtson  v.  A«ate,20  Han.2S: 
Dietx  V.  Parish,  43  N.  Y.  Super.  W;  Brewer  i?.  Brewer,  11  Hun.ir: 
Flynnv.  Sq.  L.  Ass.  Soc.,  ISid.  212;  Krum  «.  Steele,?  Week.  Dig.  4% 
Bright  V.  Milwaukee  A  St.  P.  R.  R.  Co.,  1  Abb.  N.  C.  14 :  Ms«nlB  t. 
Binsmore,  47  How.  11 ;  Aster  v.  Palache,  49  id.  231 ;  Brace  r.  Beatty, . 
Abb.  445;  Marray  v.  RoMnnon,  9  Hun,137 j  Matter  ot  Ren.  A  8sr.  R.  a 
Co.  V.  Davis,  55  N.  Y.  145;  Downing  v.  Manhall,  37  id.  380;  Darting  *• 
Brewster.  55  Id.  667 :    Martin   ».  McCormlck^  Sandf.  735 ;    Bldridee  t. 


Strenz.  ao  N.  Y.  Super.  295;  Locknian  v.  Bllis,  56  How.  100;  \»^ 
V.  Blnsiie,  31  id.  476 ;  Jordou  v.  Nat.  6hoe  k  L.  B*k,  45  N.  Y.  Saper.  42S; 
Dresser  v.  Jennings,  3  Abb.  240. 

§  3264.  Allowances  under  the  foTMoing  lecCiotf 
liinited. —  But  all  the  sums  awarded  to  the  plaintiif,  tf 
prescribed  in  section  3253  of  this  act,  or  to  a  partr  or 
two  or  more  parties  on  the  same  side,  as  prescribed  ia 
tbe  last  sentence  of  section  3251  of  this  act,  and  in 
subdivision  second  of  the  last  section,  cannot  exceed, 
in  the  aggregate,  two  thousand  dollars. 
Code  of  Proc,  1 309. 

§  3266.  Oostsnpon  a4Jonmment  of  Izial.  —  Wber9 

an  application  is  made  to  a  court  or  a  referee,  toadjoani 
a  trial,  the  payment  to  the  adverse  party  of  a  sum  not 
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exceeding  ten  dollars,  or,  in  the  marine  court  of  the  city 
of  New-xork,  a  sum  not  exceeding  five  dollars,  besides 
the  fees  of  his  witnesses,  and  other  taxable  disburse- 
ments, already  made  or  incurred,  which  are  rendered 
ineflfectual  by  the  adjournment,  may  be  required,  as  a 
condition  of  granting  the  adjournment. 

Id.,  1 314 ;  L.  1853.  cb.  617,  part  of  }i.  Gamble  r.  Taylor,  43  How.  375 ; 
Balkely  v.Keteltaa,  2  Sandt  735 ;  Vvltou  v.Brunk.  18  Wend.  509 ;  Ba«ley 
V.  Ostrom,  S  H11U516;  Booth  v.  Whitbey.id.  446:  Jackson  v.  Pell,  19 
Johns.  270. 

§  3266.  Disbursements  to  be  included  in  bill  of 
c^sts.  —  A  party,  to  whom  costs  are  awarded  in  an  ac- 
tion, is  entitled  to  include,  in  his  bill  of  costs,  his  nec- 
essary disbursements,  as  follows:  the  legal  fees  of 
witnesses,  and  of  referees  and  other  officers  ;  the 
reasonable  compensation  of  commissioners  taking 
depositions  ;  the  legal  fees  for  publication,  where  pub- 
lication is  directed,  pursuant  to  law  ;  the  legal  fees 
paid  for  a  certified  copy  of  a  deposition,  or  other  paper, 
recorded  or  filed  in  any  public  office,  necessarily  used  or 
obtained  for  use  on  the  trial ;  the  reasonable  expenses 
of  printing  the  papers  for  a  hearing,  when  required  by 
a  rule  of  the  court ;  prospective  charges  for  the  ex- 
penses of  entering  and  docketing  the  judgment ;  and 
the  sherifi's  fees  for  receiving,  and  returning  one  execu- 
tion thereon,  including  the  search  for  property  ;  and 
such  other  reasonable  and  necessary  expenses,  as  are 
taxable,  according  to  the  course  and  practice  of  the 
court,  or  by  express  provision  of  law. 

Id.,  1 311,  amended.  Provost  r.  Fairell,  13  Hun,  303;  Colton  v.  Sim- 
mons, 141(1.  75:  Walbridge  v.  James,  16  id.  8 ;  Rust  v.  Hansett,  2  Lav 
Bulletin,  6;  Wheeler  o.Xosee.  12  How.  446;  Taaks  v.  Schmidt,  25  id. 
d40 :  Agricultural  Ins.  Co.  v.  Bean,  45  id.  444  :  Clarks  v.  Storing,  4  Id.  243 ; 
Pike  V.  Nash,  16  Id.  53 ;  Muscott  v.  Ruoge.  27  id.  85-  Moore  v.  Cockrofl, 
9  Id.  479;  Logan  V.  Thomas,  11  Id.  160:  Brown  r.  V^MndrauUer,  36  N.  Y. 
Super.  75;  53N.  T.  642;  Brown  v.  Oallaudet,  19  Alb.  L.  J.  97 ;  Delcomyn 
«.  Chamberlain,  4ii  How.  409:  Consalns  v.  Brothenion,  54  id.  62;  Potter 
«.  Carpenter,  56  id.  80;  Ward  v.  James,  8  Hun,  526 ;  Reynolds  v.  Maj'or, 
etc.,  of  N.  Y.,  5  Abb.  176 ;  N.  Y.  L.  Ins.  &  Trust  Co.  v.  Davis,  10  Paige, 
507 ;  Benerlict  v.  Warrlner,  14  How.  668 ;  Case  v.  Price,  17  id.  348 ;  Gal- 
lagher V.  Egon,  2  Sandf.  142 ;  Dunham  v.  Sherman,  11  Abb.  152. 

§  3257.  Increased  damages  not  to  carry  Increased 
costs. —  A  plaintiff,  who  recovers  double  or  other  in- 
creased damages,  does  not  thereby  become  entitled  to 
more  than  single  costs  ;  except  where  it  is  otherwise 
specially  prescribed  by  law. 

2  B.  8.  616, 1 23  (2  Bdm.  640). 
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§  3268.  When  defendant  entitted  to  incgeend 
costs.  —  In  either  of  the  following  cases,  a  defendant, 
in  whose  favor  a  final  judgment  is  rendered,  in  an  ac- 
tion wherein  the  complaint  demands  jadgment  for  a 
sum  of  money  only,  or  to  recover  a  chattel  ;  or  a  final 
order  is  made,  in  a  special  proceeding  instituted  bj  a 
State  writ,  is  entitled  to  recover  the  costs,  prescribed  in 
section  8251  of  this  act,  and,  in  addition  thereto,  one- 
half  thereof : 

1.  Where  the  defendant  is  or  was  a  pablic  officer, 
appointed  or  elected  under  the  authority  of  the  State, 
or  a  person  specially  appointed,  according  to  law,  to 
perform  the  duties  of  such  an  officer ;  and  the  action  or 
special  proceeding  was  brought  by  reason  of  an  net, 
done  by  him  by  virtue  of  his  office,  or  an  alleged  omis- 
sion by  him,  to  do  an  act,  which  it  was  his  official  duty 
to  perform. 

2.  Where  the  action  was  brought  against  the  defend- 
ant, by  reason  of  an  act  done,  by  the  command  of  such 
an  officer  or  person,  or  in  his  aid  or  assistance,  touching 
the  duties  of  the  office  or  appointment. 

8.  Where  the  action  was  brought  against  the  defend- 
ant, for  taking  a  distress,  making  a  sale,  or  doing  any 
other  act,  by  or  under  color  of  authority  of  a  statute  of 
the  State. 

But  this  section  does  not  apply,  where  an  officer,  or 
other  person,  specified  herein,  unites  in  his  answer  with 
a  person  not  entitled  to  such  additional  costs. 

Id.,  8  24.  People  ex  rel.  v.  Colborne,  20  How.  378 ;  I>av1s  v.  Oofwer.  S» 
Barb.  ;^6;  Stewart  v.  Bchults,  83  How.  4:  Carpentler  r.  "Wmott,  S  Rob. 
700;  28  How.  376;  31  N.  Y.90;  Van  Itcrscn  r.  Arkles,  21  How.  3M: 
Bradley  r.  Fay.  18  »d.  481 :  Gallup  r.  Bell,  20  Hun,  172 ;  Jones  r.  Qrar,  13 
Wend.  280 ;  Re^rnolds  tj. Moore,  9  Id.  35 :  Walker  r.  Bumham.  7  How.'  38; 
Jackson  «.  Lynch,  32  id.  93;  Sar.  A  Waah.  R.  R.  Co.  r.  McCoy.  7  id.  190: 
Mack  r.  HcOulIoch,  2id.l27;  Wheelock  v.  Hotchkisa,  18  Id.  468;  People 
ex  rel.  v.  Supcrviaors,  60  Id.  353;  People  ex  rel.  r.  Adam&,  9  Wend.  4M: 
Tillou  V.  Sparks,  9  How.  465 ;  Calkins  v.  WlUiama,  1  Code  &.  N.  S.  53; 
Taacks  v.  Schmidt,  25  How.  Pr.  340. 

§  3269.  Increased  dishuraements  not  allowed. — ^Th« 
increase,  specified  in  the  last  section,  does  not  extend 
to  the  dishursements  ;  and  an  officer,  witness,  or  jnror, 
is  not  entitled  to  any  other  fees  in  the  action,  exeepttha 
single  fee  allowed  hj  law  for  his  services. 
Id. ,  2  25,  amended. 

§  3260.  Costs  upon  a  settlement— Where  an  action, 
specif  ed  in   section  8228  of   this  act,  is   settled  before 
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Judgment,  no  greater  sum  sliall  be  demanded  as  costs, 
than  at  the  rates  prescribed  by  section  8251  of  this 
act. 

Code  of  Proc. ,  f  322.  Clark  v.  Wood,  9  Wend.  435 ;  Brltton  v.  Frlnk,  4 
How.  144 ;  Latham  v.  Bliss,  6  Dner,  661 :  Warfleld  «.  Watkins*,  .30  Barb. 
395 :  Bendit  v.  Annesley,  27  How.  184 ;  Willis  v.  Chlpp,  9  How.  aw.  Dis- 
continuance, etc.— Carlton  I'.Darcy,  7dN.Y.  376;  Harrington  v.  Ubby,  6 
Daly,  250 ;  Averill  r.  Patterson,  JO  N.  Y.  500;  Burnett  v.  Harkness,  4  How. 
158;  Saxon  I'.Stowell,  11  Paige,  526;  People  v.  Tweed, f>;3  N.Y.  202;  Dun- 
can V.  Do  Witt,  7  Hun,  184;  Clearwater  v.  Decker,  13  i«l.  6.1;  Cockle  v. 
Underwood.  1  Abb.  1;  Geenia  v.  Keah,66Barb.  245;  Toung  r.  Bush,  36 
How.  240;  Amoux  v.  Stelnbrenncr.  1  Paige,  82;  Smltb  f .  Britt,  8  Week. 
Dig.  76;  Gale  v.  Wells,  7  How.  101  ■  Wellington  v.  Classon,  18 id.  10 ;  9 
Abb.  175 :  Laddtngton  v.  Bell,  45  N.  Y.  Super.  Ct.  513;  Crockett  v.  Smith. 
14  Abb.  62 ;  Earl  v.  Campbell,  14  How.  330;  see,  also,  cases  cited  under  } 
3291,  ante. 

g  3261.  This  article  not  to  affect  special  provisions 
of  law.  —  This  article  does  not  aifect  any  provision  con- 
tained elsewbere  in  this  act,  or  in  any  otlier  statute  re- 
maining unrepealed  after  this  act  takes  effect,  whereby 
the  amount  of  costs  is  specially  fixed,  in  a  particalar 
case,  otherwise  than  as  prescribed  in  this  article. 
New. 

ARTICLE   SECOND. 

TAXATION  OF  COSTS. 

Sao.  SSX2.  Costs ;  how  taxed.    Allowances,  etc.,  how  computed. 

3263.  Notice  of  taxation. 

3264.  Relaxation. 

8265.  Review  of  taxation. 

3266.  Duty  of  taxing  Officer. 

3267.  Affidavit  respecting  disbursements. 

^  3262.  Costs;  how  taxed.  Allowances, etc. }  how 
computed.  —  Costs  must  be  taxed  by  the  clerk,  upon 
the  application  of  the  party  entitled  tliereto  ;  except 
that  the  court  may  direct,  that  interlocutory  costs,  or 
costs  in  a  special  proceeding,  be  taxed  by  a  j  udge.  The 
clerk  must  Insert,  in  the  judgment  or  final  order,  the 
amount  of  the  costs,  as  taxed.  In  a  case  where  the 
costs  are  in  the  discretion  of  the  court,  tlie  report  or  de- 
cision, or  the  direction  of  the  court  for  final  judgment, 
upon  a  default,  or  after  a  jury  trial,  must  specify  which 
J^arty  or  parties  are  entitled  to  costs  ;  but  the  amount  of 
the  costs  must  be  ascertained  by  taxation.  The  allow- 
ance, specified  in  section  8252  of  this  act,  must  be  com- 
puted by  the  clerk  upon  the  taxation  ;  but  the  value  of 
property,  required  to  be  ascertained  for  that  purpose. 
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must  be  ascertained  by  the  court,  unless  it  has  been 
fixed  bjr  the  decision  or  report,  or  bj  the  verdict  of  the 
jury,  upon  which  the  final  judgment  is  entered  ;  except 
that,  in  case  of  actual  partition,  it  must  be  determined 

bj  the  commissioners. 

Code  of  Proc,  part  of  n  Ml  and  309.  Brown  v.  Leigh,  ao  N.  T.  C? :  13 
Abb.  N.  S.  905;  Kelly  v.  Plam.flO  How.  296;  Ooctarui*s  Bzccatorr.  In- 
gcraoll,  11  UuQ,  342;  Chase  r.  Miser, 67  Barb.  441;  Chapin  r.  Cha'chiU, 
12  How.  367;  Olcotttj.  McLean,  U  Hnn,  3»4 :  Ballon  r.  P«r»oiM^  .'6  S.Tf. 
673:  &2  How.  164 :  67  Barb.  19:  Luftgor  v.  Walters,  64  Id.  417 ;  Haas  r. 
Mlddlebrook,  14  How.  300;  Baily  v.  Stone,  41  id.  346;  Lrncli  r.  Meren,! 
Baly.  256 :  Matter  of  Hudaon  Ave..  2  Hnn.  560 ;  m  K.  Y.  611 :  Cnrtto  v. 
Leavltt,  1  Abb.  118 :  Buck  v.  City  of  Brockport.  43  How.  2X3:  PtmiMa  v. 
Mayor,  3  Hun,  370 ;  63  N.  Y.  637 ;  Agricultural  Ins.  Co.  r.  Bean.  45  How. 
444;  Cochran  v.  Oottwald,  41 N.  Y.  Super.  Cu  317;  Hanna  r.  Dexter.U 
Abb.  135;  People  ex  rel.  Bergen,  9  Hun,  202;  Brown  r.  WlDdmuIkr.36 
N.  Y.  Super.  Cft.  75 ;  People  ex  rel.  Colbonia,  20  How.  373 ;  Re  Foartfc 
Ave.,  11  Abb.  1S9 ;  Wheelock  ii.HotchkJsB,18  How.  468;  Hanna  *.  Dexter, 
15  Abb.  135. 

§  3263.  Notice  of  taxation.— Costs  maj  be  taxed, 
upon  notice  to  the  attorney  for  each  adreree  partj,  who 
has  appeared,  and  is  interested  in  reducing  the  amount 
thereof.  Notice  of  taxation  must  be  served,  not  len 
than  five  days  before  the  taxation;  unlees  the  attor- 
neys, serving  and  served  with  the  notice,  all  reside,  or 
have  their  offices,  in  the  city  or  town,  where  the  costs 
are  to  be  taxed;  in  which  case,  a  notice  of  two  day?  is 
sufficient.  A  copy  of  the  bill  of  costs,  specifying  the 
items,  with  the  disbursements  stated  in  detail,  must  be 
served  with  the  notice  of  taxation. 

Code  of  Proc,  8  811.  Cooper  v.  Astor,  1  Johna.  Caa.  32 ;  Tan  Wrck  «. 
Reid.  10  How.  3K6 ;  Oothout  v.  Rooth^a  Johns.  151 ;  Anooynkons,  4 
Sandf.  693;  Whitney  v.  Town9end,67  N.Y.  40. 

§  3264^  Retazation.— Costs  may  also  be  taxed  with- 
out notice.  But  where  they  are  so  taxed,  notice  of  re- 
taxation  thereof  must  immediately  afterwards  be  gi  ven, 
as  prescribed  in  the  last  section,  by  the  party  at  whose 
instance  tbey  were  taxed  ;  in  default  whereof,  the  court 
must,  upon  the  application  of  a  party  entitled  to  notice, 
direct  a  retaxation,  with  costs  of  the  motion,  to  be  paid 
by  the  partv  in  default.  The  court  may,  in  its  discie- 
tion,  upon  the  application  of  a  party  interested,  direct  a 
retaxation  of  costs  at  any  time.  Any  sum,  deducted 
upon  a  retaxation,  must  be  credited  upon  the  execation, 
or  other  mandate  issued  to  enforce  the  judgment. 

ir^'S^U  ^.^P**!?  "•  Hugging,  If.  Barb,  e.'ia ;  Macomber  r.  Maf«r  of  Hew 
J?!^'  ^laVH-  ^-  35;  Henry  r.  Bow,  20  How.  Pr.  215;  Hofftanng  r. 
Orore,  18  Abb.  Pr.  142;  Champion  v.  PbinoathOong.  8oc,43Barttr44l: 
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>etrte  V.  Fitxgerald,  2  Abb.  N.  S.  9M ;  W«taon  v.  OanUner.  flO  N.  T.  671 ; 
luckenhelmer  v.  Aofrevlne,  16  Hun, 458 ;  Wilde  v.  N.  Y.  G.  A  U.  B.  B. 
t.  Co..  43  N.  T.  Super.  Ct.  269. 

§  3266.  Review  of  taxaUon. — A  taxation  or  a  retaz- 
ktioD  may  be  reviewed  by  the  court,  apon  a  motion  for 
I  new  taxation.  The  order,  made  upon  such  a  motion, 
nay  allow  or  disallow  any  item,  objected  to  before  the 
jixing  officer,  in  which  case,  it  has  the  effect  of  a  new 
jixatlon;  or  it  may  direct  a  new  taxation  before  the 
J  roper  officer,  specifying  the  grounds  or  the  proof,  upon 
nrliich  the  item  may  be  allowed  or  disallowed  by  him. 

New.  fieattle  e.  Qua,  15  Barb.  132;  Wbipptor.  Williams.  4  How.  28; 
klayor  F.  Cornell,  9  Uun,  215:  Borers  r.  Rogers,  2  Paise,  458  ;  Jones  v. 
Jook,  11  Hun,2»;  Dresser  v.  Brooks,  2  N.  Y.  559;  4  Uow.  207  ;  Boily  v. 
)tone,41id.  316;  PenAehl  r.  Jones,  4  Hun,  69;  Dresser  v.  Wicks,  2  Abb. 
60;  Ischermerhoni  v.  Van  Vorst,  5  How.  458;  Caltomb  v.  Caldwell,  id. 
36 ;  Murdock  r.  Adams,  10  Hun,  566;  Corb^tt  v.  De  Gomeau,  45  N.T. 
(uMr.  Ct.  587:  Diets  v.  FarLsh.  43i«1.87  ;  Sluyter*.  Smith,  2  Boaw.  673; 
f  cXf'an  V.  Hoyt,  56  How.  351 ;  Lo^an  v.  Thomas,  11  Id.  160;  Webb  v, 
)rot»bT,ll  PaiRc,  lyi;  People  vx  rel.  LewU.  28  How.  159;  AKricuItural 
OB.  Oo.v.Bcaii,45  Id. 444 ;  Qoodyenr  v.  Baird.  11  Id.  377;  Cuyler  v.Coatea, 
0  i<l.  142;  Guckcnhelmer  r.  Angevine,  16  Uun.  453. 

g  3266.  Duty  of  taxing  officer.—- An  officer,  author- 

aed  to  tax  costs   in  an  action  or  a  special  proceeding, 

uust,  whether  the  taxation  is  opposed,  or  not,  examine 

;be  bills  presented  to  him  for  taxation  ;  must  satisfy 

limoelf  tnat  all  the  items  allowed  by  him  are  correct 

uid  legal ;  and  most  strike  oat  all  charges  for  fees, 

>tUer  than  the  prospective  charges  expressly  allowed  by 

law,  where  it  does  not  appear  that  the  services,  for 

srhich  they  are  charged,  were' necessarily  performed. 

2  R.  8.  ttsa,  1 5  (2  Bdm.  672).  Brown  v.  Windmuller,  36  N. T.  Super.  Ct. 
r&i  14  Abb.  N.  S.  809:  Rog«>ra  r.  Rogers,  2  Paige.  4.Vi:  Stimson  v.  Uug< 
Kins,  16  Barb.  666;  9  How.  So;  Bolding  v.  Conklin,  4  Id.  196. 

^  3267.  Affidavit  reapeoting  disbursements.— A 
charge,  for  the  attendance  of  a  witness,  cannot  be  al- 
lowed without  an  affidavit,  stating  the  number  of  days 
of  his  actual  attendance  ;  and,  if  travel  fees  are  charged, 
the  distance  for  which  they  are  allowed.  A  charge,  for 
a  copy  of  a  document  or  paper,  cannot  be  allowed, 
without  an  affidavit,  stating  that  it  was  actually  and 
necessarily  used,  or  was  necessarily  obtained  for  use. 
An  item  of  disbursementSp  in  a  bill  of  costs,  cannot  be 
allowed,  in  any  case,  unless  it  is  verified  by  affidavit, 
and  appears  to  have  been  necessarily  incurred,  and  to 
be  reasonable  in  amount. 

Id.,  8  7;  Code  of  Proc..  part  of  8  311.  Hacer  v.  Danforth,8  Uow.  448 < 
Me,  alio,  ShaoDon  «.  Brower,  2  Abb.  977. 


§§  3268-3269.  SECURITY  FOR  COSTS.  'M 

TITLE    III. 

SeeurilyfoT  cosU. 

Sec  3268.  When  defendant  may  require  secnrity  for  costs. 
3289.  Id. ;  after  action  commenced. 

3270.  Tbe  last  two  sections  qualiaed. 

3271.  Id. :  In  actions  by  and  against  execntora,  Mc 

3272.  Order  to  give  secnrity. 

3273.  Requisites  of  undertaking. 

3274.  Notice  of  exception;  id.,  ofjastiflcation. 

3275.  Justification  of  sureties.    Allowance  of  undertaking. 
3275.  Order  to  give  additional  Becurity.    Proceedlogs. 

3277.  Effect  of  failure  to  obey  order  to  give  security. 

3278.  Liability  of  attorney,  for  costs  in  certain  actions. 

3279.  This  title  applies  to  special  proceedings. 

g  3268.  When  defendant  may  require  secniity  lor 

costs. — The  defendant,  in  an  action  broaght  in  a  oonit 
of  record,  maj  require  Becurity  for  costs  to  be  g^ven,  as 
prescribed  in  this  title,  wliere  the  plaintifT  was,  when 
the  action  was  commenced,  either 

1.  A  person  residing  without  the  State;  or,  if  the 
action  is  brought  in  a  oountr  court,  or  in  the  marine 
court  of  the  city  of  New- York,  the  city  ooort  <rf 
Yonkers,  or  the  justice's  court  of  the  city  of  Albany, 
residing  without  the  city  or  county,  as  the  case  may  be. 
wherein  the  court  is  located  ;  or 

3.  A  foreign  corporation  ;  or 

3.  A  person  imprisoned  under  execution  for  a  crinH» ; 
or 

4.  The  official  assignee  of  a  person  so  imprisoned  ; 
the  official  assignee  or  official  trustee  of  a  debtor  ;  or  an 
assignee  in  bankruptcy  where  the  action  is  broaght 
upon  a  cause  of  action,  arising  before  the  assignment, 
the  appointment  of  the  trustee,  or  the  adjudication  in 
bankruptcy ;  or 

5.  An  infant,  whose  guardian  ad  litem  has  not  giTen 
such  security. 

2  R.  S.  620. 1 1  (2  Edm.  r>44).  Coat«s,r.  Morris,  1  Law  Ban.  29 :  Hodcos 
V.  Porter,  10  Hun,  344 ;  Gelch  r.  Bamaby,  7  Abb.  19;  1  Bosw.  657 :  Wm» 
V.  Com.  Ins.  Co.,  7  Daly.  2W :  McDonald  v.  Brass  Goods  HannfaciVOx. 
a  Abb.  N.  C.  434;  Republic  of  Mexico  r.  Arrangoid,  3  Abb.  470:  Norton 
w.Mackie.8  Hnn,fi20;  Hall  v.  Waterbury.  1  IawBqII.  22;  PtofRfxv  r. 
^'M^iiJ^HS'"'!^'*?  Ramieyr.  Stringer.  4  Bosw.  6»;  Kailer  r.  T»wn- 
TOnd  2  Abb.  N.  C.432:  Gardner  v.  KeUy»  2  Sandf.  833;  National  Ex. 
Bank  v.  SUIIman,  4  Abb.  N.  G.  224.  •«v«a«  e^. 

§  3269.  Id.  \  after  action  commenced^—  The  defend- 
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705  SECURITY  FOR  COSTS.  §§  3270-3272. 

aotfia  a  like  action,  may  require  security  for  costs  to 
be  given,  where,  after  the  commencement  of  the  action, 
the  plaintiff  either 

1.  Ceases  to  he  a  resident  of  the  State  ;  or,  where  the 
action  is  brought  in  either  of  the  local  courts  specified 
in  subdivision  first  of  the  last  section,  ceases  to  be  a 
resident  of  the  city  or  county,  as  the  case  may  be, 
wherein  the  court  is  located  ;  or 

2.  Is  adjudicated  a  bankrupt,  or  discharged  from  his 
debts,  or  exonerated  from  imprisonment,  pursuant  to  a 
law  of  the  State,  or  of  the  United  States ;  or 

3.  Is  sentenced  to  the  State  prison,  for  a  term  less 
than  for  life. 

2  R.  8.  620,  8  1  (2  Edm.  644).  Lonff  v.  Hall,  3  Sandf.  729;  Morton  v. 
Domestic  Telegraph  Co.,1  Abb.  N.  C.  290;  Gomez  v.  Oarr,  18  Wend.  577. 

g  3270.  The  last  two  sections  qualified. —  In  a  case 
specified  in  either  of  the  last  two  sections,  if  there  are 
two  or  more  plaintiffs,  the  defendant  cannot  require 
security  for  costs  to  be  given,  unless  he  la  entitled  to 
require  it  of  all  the  plaintiffs. 

Ten  Broeck  v.  Beynolds,  13  How.  462 ;  Hulbert  v.  Newell,  4  id.  93. 

§  3271.  Id. ;  in  actions  by  and  against  executors, 
etc.— In  an  action  by  or  against  an  executor  or  ad- 
mlnistrator,  in  his  representative  capacity ,  or  the  trustee 
of  an  express  trust,  or  a  person  expressly  authorized  by 
statute  to  sue,  or  to  be  sued  ;  or  by  an  official  assignee, 
the  assignee  of  a  receiver,  or  the  committee  of  a  person 
judicially  declared  to  be  incompetent  to  manage  his 
affairs ;  the  court  may,  in  its  discretion,  require  the 
plaintiff  to  give  security  for  costs. 

Code  of  Proc.,  part  of  }  317;  L.  1874.  ch.  446,  }  5.  Briggs  v.  Vanden- 
bunih,  22N.Y.  467:  Bolles  v.  Duff,  17  Abb.  448;  Kimberly  v.  Goodrich, 
22  How.  434:  Jenkins  v.  8tow,  2  Law  Bull.  57;  Dav  v.  Bach,l  id.  76; 
Wilbur  V.  White,  rA  How.  321;  More  v.  Dnrr,  45 N.  Y.  Super.  Ct.  154; 
Shephenl  r.  Burt.  3  Duer,  645;  Darby  t>.  Condit,  1  id.  W9;  Norris  v. 
Breed,  1  Sheldon,  271 ;  12  Abb.  N.  S.  1S5. 

§  3272.  Order  to  give  security.—  Where  security 
for  costs  is  required  to  be  given,  the  court  in  which 
the  action  is  pending,  or,  except  in  a  case  specified  in 
the  last  section,  a  judge  thereof,  upon  due  proof,  by 
affidavit,  of  the  facts,  must  make  an  order  requiring 
the  plaintiff,  within  a  time  specified,  either  to  pay  into 
court,  the  sum  of  two  hundred  and  fifty  dollars,  to  be 
applied  to  the  payment  of  the  costs,  if  any,  awarded 
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against  him,  or,  at  his  election,  to  file  with  the  derk  u 
undertaking,  and  to  serve  a  written  notice  of  the  pay* 
ment  or  of  the  filing  upon  the  defendant's  auorncr; 
and  staying  all  other  proceedings,  on  the  part  of  me 
plaintiff,  except  to  review  or  vacate  the  order,  until  the 
payment  or  tiling,  and  notice  thereof,  and  also,  if  la 
undertaking  is  given,  the  allowance  of  the  same. 

2  B.  8.  621),  part  of  8  3  (2  Kdm.  644).  lTng«r  r.  Tortv-second  3t.. rtc., 
R.  R.  Co. .  30  How.  443 ;  4  Rob.  6a2 ;  Butler  v.  Wood.  10  How.  3U:  Gtrd- 
ner  v.  Kelly,  2  Sandf.  6S2 ;  Weil  r.  Kreund,  2  Law  Bnll.  4d;  RoWmtci  t 
Sinclair,  1  Denio.  638;  Boucher  v.  Pia,  14  Abb.  1 ;  Feam  r.  6«!pck*.« 
id.  473;  Carpenter  r.  Downing.  6  Hill,  234;  Florence  r.  Bolklej.  1  Due, 
705:  Swan  r.  Matthews,  3  id.  613;  Gedney  r.  Purday,  47  N.  T.  CTf.;  AS 
bott  V.  Smith,  8  How.  463;  Colt  r.  WlieeleM2  Abb.  388;  CaMweU  e. 
Manning,  15  Id.  271 ;  24  How.  38:  Micklethwaile  r.  Rhodes,  4  Sandf.  Ct 
434;  White  r.  Smith,  16  Abb.  109.  n;  Mills  r.Chapnian,  1  IIow.  1(E;  ^« 
Vleck  V.  Clark,  3d  Barb.  316;  24  How.  lUO;  Price  r.  BetU,6  Palee,44. 

§  3273.  Requisites  of  undertaking.  —  The  unde^ 
taking,  specified  in  the  last  section,  must  be  executed 
to  the  defendant  bv  one  or  more  sureties,  and  most  be 
to  the  effect  that  they  will  pay,  upon  demand,  to  ih« 
defendant,  all  costs  which  may  be  awarded  to  him  in 
the  action,  not  exceeding  a  sum,  specified  in  the  ^nde^ 
taking,  which  must  be  at  least  two  hundred  and  fifty 
dollars. 

Id..  8  4,  amended ;  L.  1875wOli.  305.  Montagua  v.  Bassett,  IB  Abb.  Tr. 
IS;  Nelson  r.  Bostwick,  6  Hill,  37;  Higley  v.  Robliuom?  Wend.  4^. 
Forty-s^tond  A  G'd  St.  F.  R.  R.  Co.  r.  Guntscr.  36  N.Y.  Super.  Ol.  5n  • 
Tallmii'iffor.  Wnms,l  How.  100;  Leftwickr.  Clinton, aft  Id.  ZB;  ftnitbr. 
Norval,  2  C.  R.  14. 

§  3274.  Notioe  of  exception  I  id.  j  of  Justification.- 

Within  ten  days  after  service  of  the  notice  of  filing  the 
undertaking,  the  defendant  may  serve  upon  the  plaint* 
iflTs  attorney  a  notice  that  he  excepts  to  the  saretiei 
therein.  Within  ten  days  after  service  of  such  » 
notice,  the  plaintiff  must  serve,  upon  the  defendaot'i 
attorney,  a  notice  of  the  justification  of  the  same  or 
new  sureties  before  a  judge  of  court,  or  a  county 
judge,  at  a  specified  time  and  place  ;  the  time  to  be  not 
less  than  five  nor  more  than  ten  days  thereafter,  and 
the  place  to  be  within  the  county  where  the  action  is 
triable. 

Id..  }}  5  and  6,  amended.  Leflwtck  r.  CUnton,  26  How.  »;  Hartftrl 
Quarry  Co.  v.  Pendleton.  4  Abb.  460. 

§  3276.  Justification  of  suretiefl.  Allowance  of  an- 
dertaWng.— Section  580  of  this  act  applies  to  the  justi- 
fication of  the  sureties.     Where  the  judge  finds  tke 
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sareties  Bufflcient,  he  maBt  anne^  the  written  examina- 
tion, if  any,  to  the  undertaking,  indorse  his  allowance 
thereon,  and  cause  them  to  be  filed  with  the  clerk« 
Where  the  defendant  fails  duly  to  except  to  the  sure- 
ties, the  undertaking  la  deemed  allowed,  and  must  be 
indorsed  and  filed  in  like  manner. 

Id. .  H  5  and  6,  amended ;  L.  1S7A,  ch.  806.    lUffgins  v.  WilUama,  2  Duer. 
078 ;  Lake  v.  Arnold,  44  Bow.  332 ;  Bronson  v.  Freeman,  8  Id.  492. 

J^  3276.  Order  to  give  additional  seomity.  Pro* 
oeedinga. — At  any  time  after  the  allowance  of  an 
undertaking,  given  pursuant  to  such  an  order,  or  as 
prescribed  in  section  8278  of  this  act,  the  conrt,  or  a 
Jadge  thereof,  upon  satisfactory  proof,  by  affidavit,  that 
the  sum  specified  in  the  undertaking  is  insufficient ;  or 
that  oue  or  more  of  the  sureties  have  died,  or  become 
insolvent,  or  that  his  or  their  circumstances  have  be- 
come BO  precarious  that  there  is  reason  to  apprehend 
that  the  undertaking  is  insufficient  for  the  security  of 
the  defendant  ;  must  make  an  order  requiring  the  plaint- 
iff to  give  an  additional  undertaking.  The  last  four 
sections  apply  to  such  an  order,  and  to  the  undertaking 
given  pursuant  thereto. 
Idn  1 4  amended ;  L.  1875,  ch.  305. 

§  3277.  Bffsct  of  £ailiire  to  obey  order  to  give  se- 
^  oanty.  —  Where  the  plaintiff  fails  to  comply  with  an 
order,  made  as  prescribed  in  this  title,  or  to  procure  the 
allowance  of  an  undertaking  given  pursuant  to  such  an 
order,  the  defendant  is  entitled  to  a  judgment  dismiss- 
ing the  complaint,  and  in  his  favor  for  costs.  The  de- 
fendant may  apply  therefor,  as  upon  a  motion. 

Id.,  8  4,  amended :  L.  1875,  ch.  305.  Hoy  v.  Power, 2  Edw.  494;  Boyce 
v«  Bates,  8  How.  493. 

§  3278.  XJabillty  of  attorney  for  costs  in  certain 
aotiona.^  Where  a  defendant  is  entitled  to  roquiro 
security  for  costs,  as  prescribed  in  section  3268  of  this 
act,  the  plaintifTs  attorney  is  liable  for  the  defendant's 
eoeta,  to  an  amount  not  exceeding  one  hundred  dollars, 
until  security  is  given,  as  prescribed  in  this  title.  The 
plaintiflTs  attorney  may  relievo  himself  from  that  lia- 
Mlity,  although  the  defendant  may  not  require  security 
for  costs  to  be  given,  by  filing  and  procuring  the  allow- 
ance of  an  undertaking,  as  if  an  order  had  been  made 
as  prescribed  in  section  8272  of  this  act. 
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Id. ,  U  7  and  8.  Boyce  v.  Bi^es.  8  How.  495 ;  Wtlmoot  r.  Meann}*,  4i 
id.  430:  16  Abb.  N.  8.  908;  Waringv.  Baret,  2  Gov.  460;  Jooes  f .  atcf- 
•ge,  10  Wend.  621 ;   Moir  v.  Brown, 9  How.  270 ;   Long  p.  Hmli,  3  aaaitt 

g  3279.  This  title  applies  to  special  jvooeedings.  — 

The  foregoing  sections  of  this  title  applj  to  a  Bpedal 
proceeding  instituted  in  a  court  of  record,  in  like 
manner  as  to  an  action  ;  for  which,  pnrpose,  the  piot»> 
cuting  party,  other  than  the  people,  or,  where  the  spe- 
cial proceeding  is  instituted  in  tne  name  of  the  people 
upon  the  relation  of  a  private  corporation  or  Indiridoal, 
the  relator,  is  deemed  a  plaintiff,  and  the  adverse  party , 
a  defendant. 
New. 


TITLE  IV. 
Generetl  provisions  relating  to  fets, 

SCO.  3280.  TaUng  fees  not  preaeribed  by  law,  tsroblblied. 

3281.  Id.;  for  Bcrvicea  not  rendered,  except,  etc 

3282.  Penalty  for  extortion. 

32S3.  Clerk  of  court  of  appeals  to  acoonnt  for  and  p«y  over  fMS. 

3284.  Id.;  clerks  of  superior  city  ooarta  in  New- York  and  BrooklFB. 

328.">.  Id.;  certain  county  clerks  and  registers. 

X»6.  General  provisions  as  to  fees,  etc.  to  be  acoomnted  fbr. 

3287.  Fees  of  certain  offlcers  to  be  taxed  npon  demand. 

32A8.  Partiea,  attorneys,  etc.,  wben  not  allowBd  fees.  , 

3299.  No  fee  tor  administering  certain  official  oatbs. 

3290.  Certain  searcbes  to  be  gratuitous. 

3291.  Officer,  etc. ,  may  chaige  fee  paid  for  oath,  postage,  ete. 

3292.  Id.;  his  fees,  etc,  to  be  paid  bt:fore  required  to  traafloiti 

paper. 

3293.  Proviatons  where  printers  in  county  reAiae  to  pnbUsli. 
7Qd\.  Affidavit  of  refusal  to  publish,  etc. 

3299.  Comptroller  to  audit  certain  charges. 

g  3280.  Taking  fees  not  prescribed  by  law,  |at>- 
hibited.  —  Each  derk  of  a  court  most  perform  all  the 
duties  required  of  him,  in  the  coarse  and  practice  of  the 
court,  without  fee  or  reward,  except  ae  exoreasly  pre- 
scribed by  law.  Each  public  officer,  upon  whom  a  duty 
is  expressly  imposed  by  law,  must  execute  the  same 
without  fee  or  reward,  except  where  a  fee  or  other  oomr 
peusation  therefor  is  expressly  allowed  by  law.  An 
officer  or  other  person,  to  whom  a  fee  or  other  oompessa- 
tlon  is  allowed  by  law,  for  any  service,  shall  not  diazge 
or  receive  a  fi^reater  fee  or  reward,  for  that  aervioe,  than 
is  so  allowed. 

L.  1840,  ch.  386, 16;  2 R.  a.  650,  |5  (2  Sdm.  669). 
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g  3281.  Id.  I  £or  aervioea  not  randfiared,  exoopt,  i 
An  officer,  or  other  person,  shall  not  demand  or  receive 
Buy  fee  or  compensation,  allowed  to  him  by  law  for  any 
service,  unless  the  service  was  actually  rendered  by 
bim  ;  except  that  an  officer  may  demand  in  advance  his 
foe,  where  he  is,  by  law,  expressly  directed  or  per- 
mitted to  require  payment  thereof,  before  rendering  the 
service. 

K.  S.,  S6  (2  Edm.  670). 

§  3282.  Penalty  for  extortion.  —  An  officer  or  other 
person,  who  violates  either  of  the  provisions  contained 
in  the  last  two  sections,  is  liable,  in  addition  to  the  pun- 
ishment prescribed  by  law  for  the  criminal  ofifence,  to 
an  action  in  behalf  of  the  person  aggrieved,  in  which 
the  plaintiff  is  entitled  to  treble  damages. 
Id.,  part  of  J  7. 

§  3283.  Olerk  of  ooort  of  appeals  to  acooont  for 
and  pay  over  fees.  —  The  cleric  of  the  court  of  appeals 
must,  within  ten  days  after  the  first  day  of  January, 
and  after  the  first  day  of  July,  in  each  year,  render  to 
the  comptroller  an  accurate  account,  under  oath,  of  all 
fees  received  by  him  for  his  official  services,  since  the 
last  account  was  rendered ;  and  must  pay  the  same  into 
the  treasury  of  the  State. 

SnbeUtnted  for  L.  1&47,  ch.  277, 1 7. 

§  3284.  Id. ;  clerks  of  saperlor  city  courts  in  New- 
York  and  Brooklyn.  —  The  clerk  of  each  of  the  fol- 
lowing courts,  to  wit  :  the  court  of  common  pleas  for 
the  city  and  county  of  New-York,  and  the  superior  court 
of  the  city  of  New- York,  must  account  for  all  fees  re- 
ceived by  him  for  his  official  services,  and  pay  the  same 
into  the  city  treasury,  as  prescribed  by  law.  The  clerk 
of  the  city  court  of  Brooklyn  must  account  for  all  fines 
paid  to  him,  and  all  fees  received  by  him  for  his  official 
oervicee,  and  pay  the  same  into  the  treasury  of  the 
coanty  of  Kings,  as  prescribed  by  law. 

L.  1847,  cli.432.  8  1 ;  L-  18M«  cb.  198, 1 3,  and  L.  1849,  ch.  125.  {  7,  amended ; 
L.  1863,  cb.  66,  i  3. 

§  3286.  Id.  {  certain  county  clerks  and  resisters.  — 
Except  as  otherwise  specially  prescribed  by  law,  each 
county  clerk  or  register,  who  receives  a  salary,  must 
account  for,  under  oath,  and  pay  to  the  treasurer  of  his 
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eoanty,  in  the  manner  preecribed  by  law,  all  fees,  per- 
quisites, and  emoluments,  received  by  him,  for  his  of- 
ncial  services. 

L.  1847,  aL  4S2,  Jl ;  L.  1«61»  Cb.  14. 

§  3286.  Qeneral  proTiaionaa  to  feeo^  etc^  to  be  a^ 
counted  for-  —  Where  a  public  officer  is  required,  bj 
law,  to  keep  an  account  of,  or  to  pay  over,  the  feee  or 
other  moneys,  received  by  him  for  official  servitvs,  he 
must  include  therein  all  sums,  received  by  him,  to 
which  he  was  entitled,  by  reason  of  any  act,  performed 
by  him  in  his  official  capacity  ;  whether  the  act  did  or 
did  not  pertain  to  his   office,  or  to  the  business  thereof. 

L.  1847,  ch.  277,  Ml  (<  Edm-  »»)- 

§  3287.  Fees  of  cortain  officen  to  be  taxed  opoii 
demand. —  Ekich  county  derk  or  register  of  deeds,  who 
claims  any  fees  by  virtue  of  his  office ;  and  each  sheriff 
or  coroner,  who,  upon  the  collection  of  an  execution,  or 
the  settlement,  either  before  or  after  judgincnt,  of  an 
action  or  a  special  proceeding,  claims  any  fees,  which 
have  not  l>een  taxed  ,*  must,  upon  the  written  demAnd 
of  the  ]>er8on  liable  to  pay  the  same,  cause  them  to  b>* 
taxed  within  the  county,  upon  notice  to  the  person  mak- 
ing the  demand,  by  a  justice  of  the  supreme  court.  • 
judge  of  a  superior  city  court,  or  the  county  judge.  Af- 
ter such  a  demand  is  made,  the  officer  cannot  collect  his 
fees,  until  they  have  been  so  taxed. 

2  R.  S.  6SZ,  U 1  and  2  (2  Edm.  671) ;  L.  1844,  cb.  127,  H  2  and  3  !  I  Rt-a. 
694).    Lyuch  v.  Mycro,  3  Daly,  2^;  Qrima  r.  HeUubolU,  72  N.  Y.  i^. 

§  3288.  Partlaa,  attomeya,  elo.,  wban  not  allowad 
fees.  —  A  party  to  an  action  or  a  special  proceeding  is 
not  entitled  to  a  fee,  for  attending  as  a  witness  therein, 
in  his  own  behalf,  or  in  behalf  of  a  party  who  pleads 
jointly,  or  is  united  in  interest,  with  him  ;  and  an  at- 
torney or  counsel,  in  an  action  or  a  special  proceeding, 
is  not  entitled  to  a  fee,  for  atteniding  aa  a  witness 
therein,  in  behalf  of  his  client. 

See  2  R.  8.  651. 1 15  (2  Bdm.  671).  Walker  «.  Rotsell,  16  How.  Pr.  9' : 
Stoero  V.  Miller,  *)  id.  7 ;  Hewlett  v.  Brown.  7  Abb.  Pr.  74 ;  ».  c,  I  B«*. 
6» ;  Taggard  v.  Gardner,  2  Saiidf.  S.  C.  R.  669. 

§  3289.  No  fee  for  administering  oertain  official 
oaths.  ~  An  officer  is  not  entitled  to  a  fee,  for 
administering  the  oath  of  office  to  a  member  of  the 
legislature,  to  any  military  officer,  to  an  inspector  of 
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election,  clerk  of  the  poll,  or   any  town  officer ;  or  to 
more  than  ten  cents,  for  adnilnifitering  an  official  oath  to 
ajiy  other  officer. 
Id.,  1 17. 

g  3290,  Oertain  searches  to  be  gratuitous. —  Each  of 
the  following  officers,  to  wit :  the  secretary  of  State, 
the  comptroller,  the  treasurer,  the  attorney -general,  and 
the  State  engnieer  and  surveyor,  may  require  search  to 
be  made,  in  the  office  of  either  of  the  others,  or  of  a 
county  clerk,  or  of  the  clerk  of  a  court  of  record,  for 
any  record,  document,  or  paper,  where  he  deems  it  nec- 
essary for  the  discharge  of  his  official  duties,  and  a  copy 
thereof  or  extracts  therefrom,  to  be  made  and  officially 
certified  or  exemplified,  without  the  payment  of  any 
fee  or  charge. 

I<1.,J3. 

§  3291.  Officer,  etc.,  may  charge  fee  paid  for  oath, 
postage,  etc.  —  Where  an  officer  or  other  person  is  re- 
quired, in  the  course  of  a  duty  imposed  upon  him  by  law, 
to  take  an  oath,  to  acknowledge  an  instrument,  to  cause 
an  instrument  to  be  filed  or  recorded,  or  to  transmit  a 
paper  to  another  officer,  he  is  entitled,  in  addition  to  the 
rees,  or  other  compensation  for  the  service,  prescribed 
by  law,  to  the  fees  necessarily  paid  by  him,  to  the  offi- 
cer who  administered  the  oath,  or  took  the  acknowledg- 
ment, or  filed  or  recorded  the  instrument ;  and  to  the 
expense  of  transmitting  the  paper,  including  postage, 
where  the  transmission  is  lawfully  made  through  the 
poflt-office. 

New. 

§  3292.  Id. ;  his  fees,  etc.,  to  be  paid  before  required 
to  transmit  paper.  —  Each  provision  of  this  act,  requir- 
ing" a  judge,  clerk,  or  other  officer  to  transmit|a  paper  to 
another  officer,  for  the  benefit  of  a  party,  is  to  be  con- 
strued as  requiring  the  transmission  only  at  the  request 
of  the  person  so  to  be  benefited,  and  upon  payment  by 
him  of  the  fees  allowed  by  law  for  the  paper  transmit- 
ted.,  or  any  copy  or  certificate  connected  therewith,  and 
the  expenses  specified  in  the  last  section. 

L.  1676.  ch.  449,  {  12. 

§  3293.  Provision  where  printers  in  comity  refuse 
to  publish.  —  If  the  proprietor  of  each  newspaper,  pub- 
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li9hed  in  a  city  or  county,  in  which  any  notice,  order,  ci- 
tation, or  otiier  paper  \b  required  by  law  to  be  pablisbed, 
refuses  to  publish  the  same,  for  the  fees  prescribed  by 
law  for  the  publication,  it  may  be  published  in  the 
newspaper,  printed  at  Albany,  in  which  legid  notices 
are  required  by  law  to  be  published.  If  it  ia  required 
by  law  to  be  published  in  that  newspaper,  and  also  n 
another  newspaper  published  in  a  city  or  county,  and 
the  proprietor  of  each  newspaper  in  that  city  or  cooniy 
refuses  to  publish  it  for  the  fees  so  prescrioed,  it  may 
be  published  in  the  newspaper,  published  nearest  toth« 
place,  where  a  person  is  required  to  appear,  or  where  an 
act  is  to  be  done,  pursuant  thereto,  the  proprietor  of 
which  will  publish  the  same,  for  those  feea.  Publica- 
tion, made  as  prescribed  in  this  section,  is  as  vaJid,  aa  if 
it  was  made  in  the  city  or  county,  where  the  pablicatioa 
thereof  is  so  required  by  law, 

2  R.  S.  MS,  H  «  and  47.(2  Edm.  667), 

§  3294.  Affidavit  of  refusal  to  pnUiah,  etc.  —-  Where 

puhlication  is  made,  as  prescribed  in  the  last  sectioB^ 
elsewhere  than  in  the  city  or  county  where  it  ia  other- 
wise required  by  law  to  be  made,  the  affldaTii  of  publi- 
cation must  either  be  accompanied  with  an  affidavit,  or 
contain  a  statement,  to  the  effect  that  an  application  to 
publish  the  advertisement  was,  before  such  publication, 
made  to  the  proprietor  of  each  newspaper  pnbliahed  in 
the  city  or  county ;  that  the  amount  of  the  legal  fees 
for  such  publication  was  at  the  same  time  tendered; 
and  that  the  application  was  refused.  Such  an  affidavit 
is  presumptive  evidence  of  the  facts  stated  therein. 

Id.,  I  49. 

I  3296.    Oomptroller  to  audit  certain  chazgea.^ 

Where  the  fees  or  other  charges  of  an  officer  are  charge- 
able to  the  State,  they  must  be  audited  by  the  comp- 
troller, and  paid  on  his  warrant,  except  as  otherwise 
specially  prescribed  by  law. 

2  &.  S.  651, 1 10  (2  JBdm.  671). 
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TITLE  V. 

Sums  allowed  asfee^, 

Sao.  329«.  Refer<>e*8  f<^s  Rencrally. 

ai*^'?.  III.;  upon  aales  of  real  property. 

.'ti*'-*.  Fees  f(ir  oaths  and  acknowlwl^ments 

Stfja.  Surveyors'  and  commissioners'  fees,  in  action  for  partition  or 

amn.  Fees  of  the  clerk  of  the  court  of  apwals. 

a3i)l.  Clerk's  fees  in  civil  actions  generally. 

3:«n2.  The  last  section  qualitted. 

a** a  CkTk'sfees  upon  naturalization. 

9^^^.  Fees  of  county  clerks  generallv. 

aw>.  Certain  provisions  not  aifected  by  the  last  section. 

aTiK).  Fees  of  register  and  other  clerks. 

ai07.  Sheriffs  fees. 

a«)>i.  The  laitt  section  qualified. 

33>9.  Id. ;  how  collected. 

3310.  Coroner's  fees. 

3311.  Stenographer's  fees  for  copies  of  notes. 

3312.  Compenijalion  of  constables  attc-udiug  courts. 

3313.  F«v8  of  trial  Jurors. 

a^l  i.  Supervisors  may  make  allowance  to  grand  and  trial  jnrors 

aM  •).  Id. ;  extra  pa>'  upon  protracted  trials. 

aM'».  Jurors'  fees  in  special  proceedings. 

aUT.  Fees  of  printers. 

a.ls.  witnesses'  lees  generally. 

auy.  Id.;  on  fleposltion  to  be  used  in  another  state. 

.avj«i.  Receiver's  commissions. 

3i21.  Fees  of  county  treasurer,  and  chamberlain  of  N.  Y. 

3322.  Fees  of  a  Justice  of  the  peace. 

aT2.i.  Constable's  fees. 

ac*.  Id.;  altldavit  upon  claim  for  travel  fees, 

a'ti'i.  .luRtice's  court,  fees  upon  a  commission. 

afifi.  Id.;  Jurors'  fees. 

aiJ7.  Id.;  witnesses'  fee*. 

a<2M.  Id.;  fees  to  be  pnid  before  services  renderetl. 

aw.  Id.;  by  whom  lee.s  to  be  paid. 

a"*.**.  Certain  special  provisions  e.xcepted  from  this  title. 

awi.  Provirtlon  a.s  to  chanjje  in  foes. 

3332.  This  title  applies  to  civil  cases  only. 

§  3296.  Referee's  fees  generally.  —  A  referee,  in  an 
action  or  a  special  proceeding,  brought  in  a  court  of 
record,  or  in  a  special  proceeding,  taken  as  prescribed 
in  title  twelfth  of  chapter  seventeenth  of  this  act,  is  en- 
titled to  six  dollars  for  each  day,  spent  in  the  business 
of  the  reference;  unless,  at  or  before  the  commence- 
ment of  the  trial  or  hearing,  a  different  rate  of  com- 
pensation is  fixed,  by  the  consent  of  the  parties,  other 
than  those  in  default  for  failure  to  appear  or  plead, 
manifested  by  an  entry  in  the  minutes  of  the  referee, 
or  otherwise  in  writing,  or  a  smaller  compensation  is 
fixed  by  the  court  or  judge  in  the  order  appointing  him. 
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Code  of  Proc.JSia,  amended.  WaUon  r.  Oanliner,S0  N.  T. «?!: 
Ellsworth  r.  Brown,  16  Hun,  1 ;  Herschell  r.  Rogers,  2  Law  Bnlletlx  Ibi 
riret  Nat  B'k  v.  Tomale,  77  N.  Y.  476 ;  17  Hnn,  240 ;  Chasr  r.  J&m«s.  W 
id.  14 ;  Devlin  r.  Mavor,  7  Daly,  4«5 ;  Townsend  r.  Pey»er.  14  Abb,  N.  S. 
S24  ;  4  Daly,  XA ;  45  How.  211 ;  see  Coltou  r.  SiiumoD&,  14  Hun,  7S. 

§  3297.  Id. ;  upon  sales  of  real  property.  —  The  fees 

of  a  referee  appointed  to  sell  real  property  pursoani 
to  a  judgment  in  an  action,  are  the  same  as  those 
allowed  to  the  sheriff  ;  and  ho  is  also  allowed,  the  same 
disbursements  as  the  sheriff.  Where  a  referee  is  re- 
quired to  take  security  upon  a  sale,  or  to  distribute,  or 
apply,  or  ascertain  and  report  upon  the  distribution  or 
application  of,  any  of  the  proceeds  of  the  sale,  he  is 
also  entitled  to  one-half  of  the  commissions  upon  the 
amount  so  secured,  distributed,  or  applied,  allowed  bj 
law  to  an  executor  or  administrator  for  receiving  and 
paying  out  money.  But  commissions  shall  not  be 
allowed  to  him  upon  a  sum  bidden  by  a  party,  and  ap- 
plied upon  that  party's  demand,  as  fixed  by  the  judg- 
ment, without  being  paid  to  the  referee.  And  a  referee  s 
compensation,  including  commissions,  cannot,  where 
the  sale  is  under  a  judgment  in  an  action  to  foreclose  a 
mortgage,  exceed  fifty  dollars,  or  in  any  other  case  &Te 
hundred  dollars. 

L.  IPCJ.  ch.  579.  {4%  amended:  and  see  Code  of  Proc.,  J.mn,  amfrtO'^l; 
L.  1876,  ch.  4;n.  {  11.  Daly  r.  Jacob,  2  Abb.  N.  C.  W  ;  Richartis  r.  Rarb- 
aids.  id.  y;t ;  .ramt-ar.  Purcell,  2  T.  &  C.  &36;  I  lluu,31{^:  WalbrM*:?  r. 
James,  16  id.  8;  see  Schemerhoru  r.  Prouty,  cu  app.,  March  v.  IS;** ; 
21  Alb.  L.  J.  275. 

g  3298.  Fees  for  oaths  and  acknowledgmenta. — Any 

officer,  authorized  to  perform  the  services  specified  in 
this  section,  and  to  receive  fees  therefor,  is  entitled  u> 
the  following  fees : 

1.  For  administering  an  oath  or  afSrmatlon,  and  oer* 
tifying  the  same  when  required,  except  w^here  another 
fee  is  specially  prescribed  by  statute,  twelve  cents. 

2.  For  taking  and  certifying  tlie  acknowledgment  or 
proof  of  the  execution  of  a  written  instrument ;  by  one 
person,  twenty-five  cents;  and  by  each  additional  per* 
son,  twelve  cents;  for  swearing  each  witness  thereto, 
six  cents. 

cil^^^Ti^l^'^!'''''^'    L.1847,ch.»»(4Edin.e2B);   L.  I^ 

g  3299.  Surveyors'  and  commisaioneni'  fees  ia  ao> 
tlon  for  partition  or  dower,  etc-— A  surveyor,  employed 
as  prescribed  by  law,  in  an   action  for   partition  or 
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dower,  or  to  determine  dower,  is  entitled  to  five  dollars 
for  each  day,  actually  and  neceflsarily  occupied  in  sur- 
veying, laying  out,  marking,  or  mapping  land  therein. 
Each  assistant,  so  employed,  is  entitled  to  two  dollars 
for  each  day,  actually  and  neceflsarily  occupied  in  serv- 
ing under  the  surveyor's  direction.  Each  commissioner, 
appointed  as  prescribed  by  law,  to  make  partition  or 
admeasure  dower,  is  entitled  to  five  dollars  for  each 
day's  actual  and  necessary  service. 
2  R.  S.  643,  H  34  and  35  (2  Edm.  662),  amended. 

§  3300.  Fees  of  the  olerk  of  the  court  of  appeals. — 

The  clerk  of  the  court  of  appeals  is  entitled,  for  the 
services  specified  in  this  section,  to  the  following  fees : 

For  filing  a  notice  of  appeal  to  that  court,  and  all  the 
papers  transmitted  therewith,  fifty  cents. 

For  filing  any  other  paper,  ten  cents. 

For  drawing  an  order,  twenty  cents  for  each  folio. 

For  entering  an  order,  twenty  cents;  and  for  each 
folio  more  than  two,  ten  cents. 

For  drawing  a  judgment,  twenty-five  cents ;  and  for 
each  folio  more  than  two,  ten  cents. 

For  entering  a  judgment,  twenty -five  cents  ;  and  for 
each  folio  more  than  two,  ten  cents. 

For  a  certified  copy  of  an  order,  record,  or  other 
paper,  entered  or  filed  in  his  ofiSce,  ten  cents  for  each 
folio. 

For  engrossing  a  remittitur,  ten  cents  for  each  folio. 

For  a  certificate,  other  than  that  a  paper,  for  the 
eopying  of  which  he  is  entitled  to  a  fee,  is  a  copy, 
twenty-five  cents. 

For  sealing  any  paper,  when  required,  fifty  cents. 

2  B.  S.  622. 8  2  (2  Edm.  646) ;  L.  1847,  ch.  277.  {  7. 

§  3301.  Clerk's  fees  in  civil  actions  generally. — 

Kxcept  as  otherwise  prescribed  in  the  next  section,  each 
clerk  of  a  court  of  record  is  entitled,  for  his  services  in 
an  action  or  a  special  proceeding,  brought  in  or  trans- 
ferred to  the  court  of  which  he  is  clerk,  to  the  follow- 
ing fees  : 

Xjpon  the  trial  of  the  action,  or  the  hearing,  upon  the 
merits,  of  the  special  proceeding,  from  the  party  bring- 
ing it  on,  one  dollar. 

For  entering  final  judgment  in  the  action,  or  entering 
a  final  order  in  the  special  proceeding,  including  the 
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filing  of  the  jadgment-roll,  and  a  oopj  of  the  jadgmeat 
to  insert  therein,  fifty  cents;  and  ten  cenU  in  a&itloa 
for  each  folio  exceeding  ten,  contained  in  the  order  or 
judgment. 

For  entering  any  other  order  or  an  interlocntoiy  judg- 
ment, ten  cents  for  each  folio,  exceeding  fire. 

For  a  certified  or  other  copy  of  an  order,  reooid,  or 
other  paper,  entered  or  filed  in  his  office,  five  cents  for 
each  folio. 

For  a  certified  transcript  of  the  docket  of  a  j  adgmeot, 
twelve  cents. 

For  filing  a  transcript  and  docketing  or  res-docketing 
a  judgment  thereupon,  six  cents. 

He  is  not  entitled  to  any  fee,  or  other  coinpenaauon, 
for  any  other  service,  in  an  action  or  a  special  proceeding 
in  the  court,  except  that  where  he  is  also  county  clerk, 
he  may  charge  fees  as  prescribed  in  section  3304  of 
this  act,  subject  to  the  limitations  therein  contained. 

See  Code  of  Proc.,  }  312.  Benton  f.  Sheldon,  1  C.  R.  134 ;  Clerk's  Fw^ 
6  How.  11 ;  3  0.  R.  lOi ;  Wilco-X  v.  Curtts,  10  How.  91 ;  Bamett  r.  We»»- 
fall,  15  id.  430;  Schermerhorn  v.  Von  Vaa*.t,  oid.  45K;  pBnijr  r.  Powr», 
23  id.  328;  People  ox  rel.  Snporvlson  of  Monroe,  15  id.  225;  MaIood'i  r. 
Jennings,  1 C.  R.  41. 

§  3302.  The  last  section  qualified. —  The  last  sectioo. 
does  not  apply  to  the  clerk  of  a  surrogate's  court,  of 
the  marine  court  of  the  city  of  New- York,  or  the  city 
court  of  Yonkers.  of  the  justice's  court  of  the  city  of 
Albany,  or  of  a  mayor's  or  recorder's  court. 

New  In  form. 

§  3303.  Clerk's    feea    upon   naturalisatioii.  ~  The 

clerk  of  any  court,  which  has  jurisdiction  to  natuialiss 
an  alien,  is  entitled,  for  the  services  specified  in  this 
section,  to  the  following  fees : 

For  all  services,  upon  the  filing  of  a  declaration  of 
intention  by  an  alien  to  become  a  citizen,  including  the 
oath  or  affirmation,  the  recording  of  the  same,  and  a 
certificate  thereof  delivered  to  the  alien,  twenty  centa. 
For  all  services  upon  the  admission  of  the  alien  to  be 
a  citizen,  including  the  recording  of  the  papers,  and  a 
certified  copy  of  the  record,  which  must  be  delirered 
to  any  person  requiring  it,  fifty  cents. 
L.  1847,  ch.  m.  J 1  (4  Bdm.  m). 

%  330^  Fees  of  ooimty  clerks  gemendly. — A  eoanty 
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clerk  is  entitled,  for  tlie  Bervices  specified  in  this  sec- 
tion, except  where  another  fee  is  allowed  therefor  br 
special  statutory  provision,  to  the  following  fees : 

For  searching  and  certifying  the  title  to,  and  in- 
cumbrances upon  real  property,  for  each  year  for 
-which  the  search  is  made,  for  each  name,  and  each 
kind  of  conveyance  or  lien,  five  cents. 

For  a  copy  of  an  order,  record,  or  other  paper,  entered 
or  filed  in  his  office,  eight  cents  for  each  folio. 

For  filing  a  transcript,  and  making  an  entry  as  pre- 
scribed in  section  1258  of  this  act,  twelve  cents. 

For  issuing  an  execution  upon  a  Judgment,  a  tran. 
script  whereof,  or  of  the  docket  of  which,  has  been  filed 
in  his  office,  fifty  cents,  to  be  paid  by  the  party  at 
whose  request  the  execution  is  issued,  and  to  be  col- 
lected by  the  sheriif  in  addition  to  the  sum  due  upon  the 
judgment. 

For  recording  and  indexing  a  notice  of  the  pendency 
of  an  action,  filed  in  his  office,  ten  cents  for  each  folio 
contained  in  the  notice. 

For  cancelling  such  a  notice,  or  a  notice  filed  in  his 
office,  as  prescribed  in  section  649  of  this  act,  twenty- 
five  cents. 

For  recording  any  instrument,  which  must  or  may 
le^lly  be  recorded  by  him,  ten  cents  for  each  folio. 

For  filing  a  certificate  of  satisfaction,  or  other  satis- 
faction-piece, or  a  mortgage,  and  entering  the  satisfac- 
tion, twenty-five  cents. 

For  affixing  and  indexing  a  notice  of  foreclosure  of  a 
mortgage  as  prescribed  in  section  2390  of  this  act, 
twenty-five  cents. 

For  entering  a  minute  that  a  mortgage  has  been  fore- 
closed, ten  cents. 

For  filing  and  entering  a  satisfaction  of  an  assign- 
ment of  a  judgement,  twelve  cents. 

For  filing  and  entering  the  bond  of  a  collector  or 
other  officer  authorized  to  receive  taxes,  twelve  cents. 

For  searching  for  such  a  bond,  six  cents. 

For  entering  satisfaction  thereof,  twelve  cents. 

For  sealing  any  paper,  when  required,  twelve  cents. 

For  'filing  and  docketing  notice  of  a  mechanic*s  lien, 
ten  cents. 

For  filing  and  entering  specifications  and  all  other 
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papers  relating  to  a  lien  against  a  vessel,  tweniy-fiTv 
cents. 

For  filing  any  paper  required  by  law  to  be  filed  im 
tliis  office,  other  than  as  expressly  provided  for  in  this 
section,  six  cents. 

For  filing  any  paper  deposited  with  him  for  safe  keep- 
ing, six  cents  ;  and  for  searching  for  sach  a  paper. 
when  required,  three  cents  for  each  i>aper  neoeelBarily 
opened  and  examined. 

For  a  certificate,  other  than  that  a  paper,  for  the 
copying  of  which  he  is  entitled  to  a  fee,  is  a  oopyt 
twenty-five  cents. 

For  inquiring  into,  determining,  and  certifying  the 
sufficiency  of  the  sureties  of  a  sheriff,  fifty  cents. 

For  attending  upon  the  canvassing  of  votee,  given  al 
an  election,  two  dollars. 

For  drawing  the  necessary  certificates  of  the  result 
of  the  canvass,  eighteen  cents  for  each  folio ;  and  for 
the  necessary  copies  thereof,  nine  cents  for  each  foUou 

For  notifying  the  governor  that  any  person  has 
taken  an  oath  of  office,  ten  cents  and  the  neoeesary 
postage. 

For  notifying  the  governor  that  any  person  has  neg- 
lected to  take  an  oath  of  office,  or  to  file  or  renew  any 
security,  within  the  time  prescribed  by  law,  or  of  a 
vacancy  in  an  office  in  his  county,  ten  cents  and  the  nec- 
essary postage. 

For  notifying  any  person  of  his  appointment  to 
office,  twenty-five  cents,  and  the  expenses,  actaally-  and 
necessarily  incurred  in  giving  the  notice,  which  the 
comptroller  deems  reasonable. 

For  entering,  in  the  minutes  of  the  county  oourt,  a 
license  to  keep  a  ferry,  and  for  a  copy  thereof,  one 
dollar. 

For  taking  and  entering  a  recognisance,  from  any 
person  authorized  to  keep  a  ferry,  twenty-five  cents. 

But  a  county  clerk  is  not  entitled  to  any  fee,  under 
this  section,  for  a  copy  of,  or  for  filing  or  certifying,  any 
paper,  in  a  civil  action  or  special  proceeding,  in  a  court 
of  which  he  is  ex-officio  clerk. 

2R  S.  63S,{ao(2S(lm.6»)(   L.  1864,  eh.  53,  {4  (flBdni.  SSI)  :  SR.  S. 

6«M  3  (2  Edm.  665)  ;  L.  ISTS,  ch.  489,  M  (9  Edm.  G22>. 

§  3306.  Certain  pvo^idons  not  affected  by  the  leal 
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section. — The  last  section  does  not  affect  any  special 

statutory  provision,  remaining  unrepealed  after    this 

title  takes  effect,  whereby  a  fee,  different  from  the  fee 

therein  allowed,  is  allowed  to  the  clerk  of  the  city  and 

county  of  New- York,  or  of  the  county  of  Kings,  for  a 

service  therein  specified. 

L.  18M.  ch.  142.  |{  1  and  2;  Code  of  Proc.,  J  286 ;  L.  1874,  di.  »i ;  L. 
1866,  ch.  720 ;  L.  HJ71.ch .  734. 

§  3306.  Fees  of  register  and  other  clerks.  —  The 
register  of  any  county,  or  the  clerk  of  any  court  of 
record,  is  entitled,  for  any  services  specified  in  the  last 
section  but  one,  which  he  is  authorized  to  perform,  to 
the  fees  specified  therein,  subject  to  the  qualifications 
therein  contained. 
New  in  fonn. 

§  3307.  Sheriff's  fees.  —A  sheriff  is  entitled,  for  the 
services  specified  in  this  section,  to  the  following  fees  : 

1.  For  serving  a  summons,  with  or  without  either  a 
copy  of  the  complaint,  or  a  notice  specified  in  section 
419  or  section  423  of  this  act ;  or  for  serving  or  execut- 
ing an  order  of  arrest,  or  any  other  mandate,  for  the 
service  or  execution  of  which  no  other  fee  is  speciallv 
prescribed  by  law,  except  a  subpoena,  one  dollar  for  each 
person  served  or  as  to  whom  it  is  executed ;  and  for 
necessary  travelling  to  serve  or  execute  the  same,  six 
cents  for  each  mile  travelled,  going  and  returning ;  the 
travelling  fees  to  be  computed  from  the  court  house  of 
the  county ;  or,  if  there  are  two  or  more  court  houses, 
from  that  nearest  to  the  place  of  service  or  execution. 
But  where  two  or  more  mandates  are  delivered  to  a 
sheriff,  to  be  served  upon  or  executed  against  one  per- 
son, at  one  time,  in  one  action  or  special  proceeding  ;  or 
"where  a  mandate  is  served  upon  or  executed  against 
two  or  more  persons,  in  one  action  or  special  proceed- 
ing, and  in  the  course  of  one  journey ;  the  sheriff  is 
entitled,  in  all,  to  six  cents  only,  for  each  mile  travelled. 

2,  For  levying  a  warrant  of  attachment,  against  the 
property  of  a  defendant,  issued  as  prescribed  in  title 
third  of  chapter  seventh  of  this  act,  or  for  executing  a 
requisition  to  replevy  one  or  more  chattels,  one  dollar  ; 
andy  also,  such  additional  compensation,  for  his  trouble 
and  expenses,  in  taking  possession  of  and  preserving 
the  property,  as  the  judge,  issuing  the  warrant,  or  In 
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case  of  a  repleyin,  as  the  coart  or  a  judge  thereof  allows 
For  making  and  filing  a  description  of  real  property,  or 
an  inventory  of  personal  propertjattadied,  twenty.five 
cents  for  each  folio ;  for  each  necessary  copy  thereof, 
twelve  cents  for  each  folio ;  together  with  such  com- 
pensation  to  the  appraisers,  as  the  jndge  issuing  the 
warrant  allows,  not  exceeding  two  dollars  to  ea«i  ap. 
praiser,  for  each  day  actually  employed.  For  adrertis. 
ing,  daring  the  pendency  of  the  action,  personal  prop- 
erty attached,  the  same  fees  as  are  allowed  to  a  sheriff 
for  advertising  personal  property  for  sale,  by  virtue  of 
an  execution.  If  the  action  is  settled,  either  before  or 
after  judgment,  the  sheriff  is  entitled  to  poundage,  upcm 
the  value  of  the  property  attached,  not  exoeemx^-the 
sum  at  which  the  settlement  is  made. 

3.  For  a  copy,  necessarily  made  by  him.  of  a  Bummocs 
or  other  mandate,  or  of  a  complaint,  affidavit^  or  other 
paper  served  by  him,  where  no  fee  therefor  ia  specially 
prescribed  by  law,  twelve  cents  for  each  folio. 

4.  For  notifying  jurors  to  attend  a  trial  term  of  a 
court  of  record,  fifty  cents  for  each  cause  placed  upon 
the  calendar,  for  trial  by  a  jury,  to  be  paid  by  the  party 
first  putting  the  cause  on  the  calendar  for  that  term. 
But  the  sheriff  is  not  entitled  to  more  than  one  dollar 
and  fifty  cents  for  calendar  fees  in  one  action.  The 
clerk  shall  not  put  a  cause  upon  the  calendar,  for  trial 
by  a  jury,  until  the  fee,  specified  in  this  subdivision,  is 
paid  to  him,  for  the  use  of  the  sheriff.  And  where  the 
cause  is  tried  at  a  subsequent  term ,  without  a  new  note 
of  issue,  as  prescribed  in  section  977  of  this  act,  the 
party  moving  the  trial  must  pay  to  the  clerk,  for  the 
use  of  the  sneriff,  the  calendar  fee  or  fees  remaininf 
unpaid. 

5.  For  notifying  jurors  drawn  to  attend  upon  a  wrii 
of  inquiry,  or  to  try  the  validity  of  a  claim  to  personal 
property,  seized  by  virtue  of  a  warrant  of  attachment  or 
an  execution,  or  in  obedience  to  a  precept  issued  by 
commissioners  appointed  to  inquire  concerning  the  in- 
competency of  a  person  to  manage  himself  or  his  afikirs, 
in  consequence  of  Jdiocy,  lunacy,  or  habitual  drunken- 
ness, or  in  any  case  not  provided  for  in  the  last  preced- 
ing  subdivision  of  this  section,  including  the  making 
and  return  of  the  inquisition  when  required,  for  each 
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j  aror  notified,  twenty-five  cente.    For  attending^  a  jary, 
^hen  required,  in  aacli  a  case,  two  dollars. 

6.  For  receiving  an  execution  against  property,  enter- 
ing it  in  his  books,  searching  for  property,  and  postage 
on  the  return,  when  made  through  tue  post-office,  fifty 
<3ents.  If  required  by  the  sherifi*,  that  fee,  together 
-with  his  fee  for  returning  the  execution,  must  be  paid, 
"by  the  person  in  whose  behalf  the  execution  is  issued, 
at  the  time  when  it  is  delivered  to  the  sheriff,  who  is 
not  bound  to  execute  it  unless  the  fee  is  so  paid.  For 
mileage  upon  an  execution,  for  each  mile,  going  only, 
ten  cents  ;  to  be  computed  as  prescribed  in  subdivision 
first  of  this  section. 

7.  For  collecting  money  by  virtue  of  an  execution,  a 
warrant  of  attachment,  or  an  attachment  for  the  pay- 
ment of  money  in  an  action  or  a  special  proceeding  ;  or 
by  virtue  of  a  warrant  for  the  collection  of  money,  is- 
eaed  by  the  comptroller,  or  by  a  county  treasurer ;  in 
any  county  except  New. York,  Kings,  or  Westchester, 
three  per  centum  upon  the  sum  collected,  not  exceeding 
two  hundred  and  fifty  dollars,  and  two  per  centum  upon 
the  residue  of  the  sum  collected ;  and  in  either  of  the 
counties  of  New- York,  Kings,  or  Westchester,  two  and 
one-half  per  centum  upon  the  sum  collected,  not  exceed- 
ing two  hundred  and  fifty  dollars,and  one  and  one  quarter 
per  centum  upon  the  residue  of  the  sum  collected;  and 
also,  where  an  execution  is  stayed  after  a  levy,  by  order 
of  the  court  or  otherwise,  or  where  a  levy  is  upon  a  live 
animal,  or  speedily  perishable  property,  such  additional 
oompensation,  for  his  trouble  and  expenses  in  taking 
care  of  and  preserving  the  property,  as  the  court  or  a 
judge  thereof  allows.  Where  a  settlement  is  made 
after  a  levy  by  virtue  of  an  execution,  the  sheriff  is  en- 
titled to  poundage  upon  the  value  of  the  property  levied 
upon,  not  exceeding  the  sum  at  which  the  settlement  is 
made,  and  to  the  additional  compensation,  if  any,  pro- 
vided  for  in  this  subdivisioD. 

8.  For  advertising  real  or  personal  property  for  sale, 
by  virtue  of  an  execution,  warrant  of  attachment,  or 
other  warrant  specified  in  the  last  preceding  subdi- 
vieion,  two  dollars,  unless  it  is  stayed  or  settled  before 
sale;  and  in  that  case,  one  dollar. 

9.  For  making  duplicate  certificates  of  the  sale  of 
real  property,  by  virtue  of  an  execution,  twenty-five 
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cents  for  each  folio.  For  drawing  and  executing  a  con- 
veyance, upon  a  sale  of  real  property,  two  dollars,  to  be 
paid  bj  tlie  grantee.  The  sheriff  is  also  entitled  to  the 
printer's  fees,  as  prescribed  by  law,  paid  by  him  for 
the  publication,  not  more  than  six  weeks,  of  a  notice  of 
the  sale  of  real  property,  and  he  may  require  the  party 
directing  the  sale  to  advance  the  printer's  fees,  in 
which  case  he  must  ropay  the  same  out  of  the  proceeds. 
Where  the  notice  is  published  more  than  six  weeks,  or 
the  sale  is  postponed,  the  expense  of  continuing  the 
publication,  or  of  publishing  the  notice  of  postpone- 
ment, must  be  paid  by  the  person  requesting  it.  Where 
two  or  more  executions  against  the  property  of  one 
judgment  debtor  are  in  the  hands  of  the  sheriff,  at  the 
time  when  the  property  is  first  advertised,  the  sheriff  is 
entitled  to  printer's  fees  upon  only  one  execntloti,  and 
he  must  elect  upon  which  execution  he  will  receive  the 
same. 

10.  For  returning  any  mandate,  which  he  ia  required 
by  law  to  return,  twelve  cents.  For  a  certified  copy  of 
an  execution,  and  of  the  return  of  satisfaction  there- 
upon, delivered  as  prescribed  in  section  1206  of  this  ad, 
twenty-five  cents. 

11.  For  posting  and  publishing  the  notice  of  sale, 
selling,  and  conveying  real  property,  in  pursaance  of  a 
direction  contained  in  a  i  udgment,  the  like  fees,  as  for 
the  same  services  upon  the  sale  of  real  property  by  vir- 
tue of  an  execution ;'  but  where  real  property  is  sold 
under  a  judgment  in  an  action  to  foreclose  a  mortgage, 
the  sheriff's  entire  compensation  cannot  exceed  fif^ 
dollars. 

12.  For  taking  a  bond  for  the  liberties  of  the  jalL, 
one  dollar.  For  taking  any  other  bond,  or  any  under- 
taking, which  he  is  authorised  to  take,  fifty  cents. 
For  a  certified  copy  of  such  a  bond  or  undertaking, 
twenty-five  cents. 

13.  For  executing  any  mandate,  requiring  him  to  pat 
a  person  into  possession  of  real  property,  other  than  a 
warrant  specified  in  subdivision  eighteenth  of  this  sec- 
tion, and  removing  the  person  in  possession,  one  dollar 
and  fifty  cents,  and  the  same  travel  fees  as  upon  tiie 
service  of  a  summons. 

14.  For  each  person  committed  to  or  discharged  from 
prison,  in  an  action  or  a  special  proceeding,  one  dollar, 
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to  be  paid  bj  the  penton  at  'whose  instance  be  is  im- 
prisoned. For  attending  before  an  officer,  for  the  pur- 
X>ofle  of  surrendering  a  prisoner,  or  receiving  into  cas- 
todj  a  prisoner  surrendered,  in  exoneration  of  his  bail, 
including  all  his  services  upon  such  a  surrender  or  re- 
ceipt, one  dollar. 

15.  For  attending  a  view,  two  dollars  for  each  day, 
«knd  for  travelling,  going  and  returning,  eight  cents  for 
each  mile. 

16.  For  bringing  up  a  prisoner,  upon  a  writ  of  habeas 
corpus  to  inquire  into  the  cause  of  detention,  one  dollar 
and  fifty  cents;  and  for  travelling  to  and  from  the  jail, 
twelve  cents  for  each  mile.  For  bringing  up  a  prisoner, 
upon  anj  other  writ  ot  habeas  corpus,  the  same  fees ; 
and  for  attending  the  court  or  judge  thereupon,  one 
dollar  for  each  day.  The  sheriff  is  entitled,  in  addition 
to  the  sums  specified  in  this  subdivision,  to  his  actual 
and  necessary  expenses. 

17.  For  any  services,  which  may  be  rendered  by  a 
constable,  other  than  those  specially  provided  for  in  this 
section,  the  same  fees  as  are  allowed  by  law  to  a  con- 
stable for  those  services. 

18.  For  executing  a  warrant,  to  remove  any  person 
from  lands,  belonging  to  the  people  of  the  State,  or  to 
Indians,  such  a  sum  as  the  comptroller  audits,  and  cer- 
tifies to  be  a  reasonable  compensation. 

19.  For  giving  notice  of  any  general  or  special  elec- 
tion, to  all  the  officers,  to  whom  he  is  required  by  law 
to  give  such  a  notice,  one  dollar  for  each  town  or  ward, 
in  addition  to  the  expense  of  publishing  the  notices,  as 
required  by  law  ;  payable  from  the  county  treasury. 

20.  For  notifying  constables  to  attend  a  court,  fifty 
cents  for  each  constable  notified. 

21.  For  attending  a  term  of  a  court,  which  he  is  re- 
quired by  law  to  attend,  for  each  day,  three  dollars. 

L.  1971.  ch.  415  (9  Edm.  87),  }  1,  amended ;  L.  1872,  ch.  26 ;  2  R.  S.  644, 
1 38,  and  subsequent  aectlons  :  also,  L.  1850,  ch.  225.  }  1  (4  Kdm.  698). 
Germ.  Am.  Bank  r.  Morris  Run  Coal  Co.,  68  N.  Y.  585;  Rldlon  v. 
FlAnigan,  12  Hun,  115;  Buck  v.  City  of  Lockport,  43  How.  283;  CroAit  «. 
Brandt.  58  N.  Y.  106;  47  How.  263;  13  Abb.  N.  8.  128;  46  How.  481; 
Campbell  r.  Cothran,  M  N.  Y.  279;  65  Barb.  534;  Benedict  r.  Wright,  19 
Hon,  27 :  Dole  v.  N.  Y.  C,  R.  R.  Co.,  1  Sheld.  291 ;  12  Abb.  N.  S.  385 ; 
Campbell  v.  Doraey,  7  Week.  Dig.  100;    Hoyt«.  Phillips,  1  Sweeney.  76; 


Parsons  v.  Bowdoln-17  Wend.  14;    Griflfln  v.  Helmbold,  72  N.  Y.  4.<7; 

*'eyers,  3  Daly —     " *      **        ""  "'  " '""' 
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Lynch  r.  Meyers,  3 
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tfeyers,  3  Daly,  266 ;    Townsend  tj.  Ross,  45  N.  Y.  Super.  447 ; 

V.  TorTy,9  Abb.  N.  8.  95;    Murtaah  v.  Connor,  15nun.4«8; 

.  Laughland,  1  Law  Bulletin.  71 ;   Lewis  r .  Ireland,  5  Alb.  L. 

J.  288;  Benedict  r.  Wairiner,  14  How.  Pr.  568.  Cooak 
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§  3306.  Tb0  last  section  qualified.  —  The  last  eer. 
tioD,  except  the  limitation  of  amoant  contained  in  sa'j- 
division  eleventh  thereof,  does  not  aflect  any  special 
statutory  provision,  remaining  nnrepealed  after  this 
title  takes  effect,  relating  to  the  fees  and  expenses  of 
the  sheriff  of  the  citj  and  county  of  New- York,  or  ihe 
sheriff  of  the  county  of  Kings. 

L.  1.S69,  ch.  569,  e 2;  L.  ISTi,  ch.  Ififi,  1 2;  1*.  1«74,  ch.  192,  and  I*,  rC!, 
ch.  439, }  2. 

§  3309.  Id.;  how  collected. — The  fees  of  a  sheriff, 
upon  an  execution  against  property,  other  than  those 
with  respect  to  which  it  is  specially'  prescribed  by  stat- 
ute, either  that  they  must  be  paid  by  a  particular  pei^ 
son,  or  that  they  may  be  included  in  the  costs  of  the 
party  in  whose  favor  the  execution  is  issued,  must  be 
collected  by  virtue  of  the  execution,  in  the  same  man- 
ner as  the  sum  therein  directed  to  be  collected. 

R.  8.,5  3«. 

§  3310.  Coroner's  fees.  —  A  coroner  is  entitled,  far 
the  services  specified  in  this  section,  to  the  following 
fees  ; 

1.  For  performing  any  duty  of  a  sheriff,  in  an  action 
or  a  special  proceeding,  in  which  the  sheriff  is,  for  any 
cause,  disqualified,  the  same  fees  to  which  a  sheriff  is 
entitled  for  the  same  services. 

2.  For  confining  a  sheriff  in  a  house,  by  virtue  of  a 
mandate,  and  maintaining  him  while  there,  twodo'.I&rs 
for  each  day,  to  be  paid  by  the  sheriff,  before  he  is  en- 
titled to  be  discharged. 

2  R.  S.  647.  }  39  (2  Edm.  6fi6)  ;  t.  1*73.  ch.  R33. 

§  3311,    Stenograi^er's  fees  for  copies  of  notes.  — 

Except  where  special  provision  is  otherwise  made  by 
statute,  a  stenographer  is  entitled,  for  a  copy,  fully 
written  out  from  his  stenographic  not«s,  of  the  testi- 
mony, or  any  other  proceeding,  taken  in  an  action  or  a 
special  proceeding  in  a  court  of  record,  or  before  a 
judge  thereof,  and  furnished,  upon  request,  to  a  party  or 
his  attorney,  to  the  following  fees,  for  each  folio :  in 
the  city  court  of  Brooklyn,  five  cents;  in  any  other  court 
within  the  county  of  Kings,  or  in  a  circuit  court  or  court 
of  oyer  and  terminer,  or  at  a  special  terra  of  the  supreme 
court,  in    the    third,  fourth,  fifth,  sixth,   seTenth,  or 
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cifflith  jadlcial  district,  or  in  tlie  superior  coart  of  Baf- 
faio,  six  cents  ;  in  an/  other  court  or  case,  ten  cents. 

Code  of  Proc,  part  of  1 256 ;  L.  IflM,  ch.  4«,  1 2 ;  L.  1865,  ch.  170,  }  7, 
amended;  L.  1867,  ch.  7»6  82;  L.  1866.  ch.  422,  1 2  (6  Edm.  734) ;  L.  1867, 
«h.  271, is. 

§  3312.  Oompensation  of  constables  attending  courts. 
— A  constable  is  entitled,  for  attending  a  sitting  of  a 
court  of  record,  pursuant  to  a  notice  from  the  sheriff,  to 
the  following  fees  for  each  day's  actual  attendance :  in 
either  of  the  counties  of  Westchester  or  Rockland,  such 
a  sum  as  the  board  of  supervisors  of  the  county  fix,  not 
exceeding  two  dollars  and  fifty  cents ;  in  any  other 
county,  except  Kings,  one  dollar  and  twenty-five  cents, 
Those  fees  must  be  paid  by  the  county  treasurer,  upon 
the  production  of  the  certificate  of  the  clerk,  stating  the 
number  of  days  that  the  constable  attended. 

2  R.  8.  647,  }  40  (2  Edm.  666)  CiJj.  1860.  ch.  427 ;  L.  1864,  ch.  371.  Day 
T.  Mayor,  66  N.  Y.  592. 

§  3313.  Pees  of  trial  Jurors. — A  trial  juror,  in  an  ac- 
tion or  a  special  proceeding,  in  a  court  of  record,  is  en- 
titled, except  as  otherwise  specially  prescribed  by 
statute  in  a  particular  court,  or  a  particular  county,  to 
the  following  fees :  twenty-five  cents  for  each  cause  in 
-which  he  is  empanelled,  to  be  paid  by  the  party  noticing 
the  cause  for  trial ;  or,  if  it  is  noticed  by  more  than  one 
party,  by  the  party  whom  the  court  directs  to  pay  it. 

2  R.  S.  643,  8  37  (2  Bdm.  662). 

§  331^  Supervisors  may  make  ailowanoe  to  grand 
and  trial  Jurors. — In  the  county  of  Kew-York,  the  com- 
mon council,  and  in  auv  other  county,  the  board  of 
supervisors,  may  direct  that  a  sum,  not  exceeding  two 
dollars,  in  addition  to  the  fees  prescribed  in  the  last 
eection,  or  in  any  other  statutory  provision,  be  allowed 
to  each  grand  juror,  and  each  trial  juror,  for  each  day's 
Attendance  at  a  term  of  a  court  of  record,  of  civil  or 
•criminal  jurisdiction,  held  within*  their  county ;  and 
also  travel  fees  for  going  to  and  returning  from  the 
term,  not  exceeding  fire  cents  for  each  mile.  The  sum 
eo  allowed  must  be  paid  by  the  county  treasurer,  upon 
the  certificate  of  the  clerk  of  the  court,  stating  the 
number  of  days  that  the  juror  actually  attended,  and 
the  number  of  miles  travelled  by  him,  in  order  to  attend. 
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The  amount  so  paid  must  be  raised  in  the  same  manner, 
as  otlier  countj  charges  are  raised. 

Id.,  1 37,  amended  ;  L.  1866.  ch.  307  {fi  Edm.  716). 

g  3316.  Id.  J   extra  pay  upon  protnoted  trialfl. — 

Where  the  trial,  by  a  jury,  of  an  issue  of  fact,  in  either 
a  civil  or  a  criminal  action  or  special  proceeding,  in  a 
court  of  record,  occupies  more  than  thirty  days,  the 
court,  by  an  order  entered  in  the  minutes,  may  fix  and 
allow,  to  each  juror,  such  an  extra  compensation  aa  it 
deems  reasonable,  for  his  serrices  thereapon  ;  the 
amount  of  which  compensation,  tofi:ether  with  the  ex- 
penses, actually  and  necessarily  incurred,  for  food  for 
the  jurors  during  the  trial,  is  a  county  charge. 
L.  1875,  ch.  333,  amended. 

§  3316.  Juroxs'  fees  in  special  prooeedingB^ — ^A  trial 

juror,  sworn  in  a  special  proceeding,  before  a  jud^  of 
a  court  of  record  ;  or  upon  a  writ  of  inquiry  ;  or  upon  a 
trial,  before  a  sheriff,  of  a  claim  to  personal  pro{>erty. 
seized  by  virtue  of  a  warrant  of  attachment  or  an  execu. 
tion  ;  is  entitled  to  twenty-five  cents,  to  be  paid  by  the 
person  at  whose  instance  the  jury  is  empanelled. 

2  R.  S.  643,  part  of  I S7. 

§  3317.  Fees  of  printen. — Except  as  otherwise  spe- 
cially prescribed  by  law,  the  proprietor  of  a  newspaper 
is  entitled,  for  publishing  a  summons,  notice,  order» 
citation  or  other  advertisement,  required  by  law  to  be 
published,  other  than  the  session  laws,  for  each  folio,  to 
seventy.five  cent.s  for  the  first  insertion,  and  tifty  cents 
for  each  subsequent  insertion.  The  compensation,  for 
publishing  the  session  Jaws,  must  be  fixed  by  the  board 
of  supervisors,  at  not  more  than  fifty  cents  for  each  folio. 

L.  1859,  ch.  292  (4  Edm.  7W) :  L.  1869,  ch.  831  (T  Edm.  4»)  ;  L.  1<<74, 
ch.  416  (9  Edm.  90:)). 

§  3318.  Witnesses'  lees  generally.  —  A  witness  in  an 
action  or  a  special  proceeding,  attendinc^  before  a  court 
of  record,  or  a  judge  thereof,  is  entitleo,  except  where 
another  fee  is  specially  prescribed  by  law,  to  fifty  cents 
for  each  day's  attendance  ;  and,  if  he  resides  more  than 
three  miles  f xx>m  the  place  of  attendance,  to  eig^ht  cents 
for  each  mile,  going  to  the  place  of  attendance. 

L.  1840,  ch.  386, 1 8  (4  Edm.  689).  Matter  of  Corwin,  6  Abb.  N.  C.  4J7 ; 
Danham  r.  Sherman,  19  How.  572;  11  Abb.  132. 
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§  3319.  Id.;  on  deposition  to  be  used  in  another 
State.  —  A  witness,  attending  before  a  commiBsioner  or 
an  officer,  authorized  to  take  his  deposition  to  be  used 
^writhoat  the  State,  in  a  case  other  than  one  specified  in 
eection  S337  of  this  act,  is  entitled  to  two  dollars  for 
each  day's  actual  attendance  and  to  eight  cents  for  each 
mile,  going  to  the  place  of  attendance. 

2  R.  S.  308,  S  31,  amended ;  L.  1867,  ch.  68,}  2  (7  Edm.  93). 

§  3320.  Receiver's  oonunissions.  —  A  receiver,  ex- 
csept  as  otherwise  specially  prescribed  by  statute,  is  en- 
titled,  in  addition  to  his  lawful  expenses,  to  such  a 
commission,  not  exceeding  five  per  centum  upon  the 
sums  received  and  disbursed  by  him,  as  the  court  by 
"which,  or  the  judge  by  whom  he  is  appointed,  allows. 
Code  of  Proc. ,  i  244,  subd.  4. 

§  3321.  Fees  of  county  treasurer  and  chamberlain 

of  N.  T.  —  A  county  treasurer,  or,  in  the  city  and  county 
of  New-Tork,  the  chamberlain,  is  entitled,  for  the  ser- 
vices specified  in  this  section,  to  the  following  fees  : 

For  receiving  money  paid  into  court,  one  half  of  one 
per  centam,  upon  the  sum  so  received. 

For  paying  out  the  same,  one  half  of  one  per  centum, 
upon  the  sum  so  paid  out. 

For  investing  money,  pursuant  to  the  direction  of  a 
court,  one  half  of  one  per  centum  upon  the  sum  in- 
vested, not  exceeding  two  hundred  dollars,  and  one 
quarter  of  one  per  centum  upon  the  excess,  over  two 
hundred  dollars. 

For  receiving  the  interest  upon  an  investment,  and 
paying  the  same  to  the  person  entitled  thereto,  one  half 
of  one  per  centum  upon  the  interest  so  received  and 
paid. 

2  R.  S.  639,  230  (2Bdm.  Ml),  and  L.  1849,  ch.  397  (4  Edm.  597). 

§  3322.  Fees  of  a  Justice  of  the  peace.  —  A  justice 
of  the  peace  is  entitled,  for  the  services  specified  in  this 
section,  to  the  following  fees  : 

1.  In  an  action  brought  before  a  justice  of  the  peace. 

For  a  summons,  twenty-five  cents. 

For  an  order  of  arrest,  twenty-five  cents. 

For  a  warrant  of  attachment,  twenty-five  cents. 

For  a  requisition  in  an  action  for  a  chattel,  twenty^ 
five  cents. 
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For  a  sobpoMMi,  inclodiagf  all  the  names  Inaertad 
therein,  twenty-five  centa. 

For  the  acknowledgment  of  a  power  of  attonej, 
twent7*five  cents. 

For  taking  an  affidavit,  or  administering  an  oath,  tea 
cents. 

For  drawing  an  affidavit,  application,  or  notice,  re- 
quired by  Btatnte,  five  cents  for  each  folio. 

For  drawing  a  bond  or  an  undertaking,  twentj-five 
cents. 

For  hearing  an  application  for  a  commission  to  ex- 
amine one  or  more  witnesses,  fifty  cents. 

For  an  order  for  such  a  commission,  and  attending, 
settUnff,  and  certifying  interrogatories,  fifty  cents. 

For  hearing  an  application  to  diacharge  a  defendant 
from  arrest,  or  to  vacate  or  modify  a  warrant  of  at- 
tachment, or  increase  the  plaintiff's  security  thereapon, 
fifty  cents. 

For  an  adjournment,  except  where  it  is  made  i»y  the 
justice  upon  his  own  motion,  twenty-five  cento. 

For  a  venire,  twenty-five  cents. 

For  empanelling  and  swearing  a  jury,  twenty-five 
cents. 

For  hearing  the  plaintiff's  evidence,  where  the  de- 
fendant does  not  appear,  twenty-five  cents. 

For  the  trial  of  a  demurrer,  twenty-five  oenta. 

For  the  trial  of  an  issue  of  fact,  where  the  defendKit 
appears,  seventy^fivd  cents. 

For  receiving  and  entering  the  verdict  of  m  jiuy, 
twenty-five  cents. 

For  entering  judgment,  twenty-five  cents. 

For  filing  each  paper  required  by  statute  to  be  filed, 
five  cents. 

For  a  transcript  of  a  judgment,  twenty^five  cents. 

For  a  copy  of  any  paper  for  which  a  fee  is  not  ex- 
pressly prescribed  by  law,  six  cents  for  each  folio. 

For  an  execution,  or  the  renewal  of  an  execution, 
twenty-five  cents. 

For  making  a  return  upon  an  appeal  from  a  judg- 
ment, two  dollars. 

For  an  order,  directing  an  action  or  a  special  proceed- 
ing to  be  continued  before  another  justice,  twenty-five 
cents. 
For  services  when  associated  with  another  juatioe,  in 
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ajij  case  where  a  fee  therefor  ib  not  expressly  pre- 
scribed by  law,  for  each  day  actually  spent,  two  dol- 
lars. 

2.  In  a  special  proceeding,  or  an  action  not  brought 
"before  a  justice  of  the  peace. 

For  a  warrant,  in  a  case  where  a  fee  therefor  is  not 
expressly  prescribed  by  law,  twenty-five  cents. 

For  a  warrant  for  the  apprehension  of  a  person 
charfi^ed  with  being  the  father  of  a  bastard,  fifty  cents  ; 
for  indorsing  a  warrant.  Issued  from  another  county, 
twenty.five  cents. 

For  services  when  associated  with  another  justice,  in 
any  case  where  a  fee  therefor  is  not  expressly  prescribed 
by  law,  for  each  day  actually  spent,  two  dollars. 

For  a  precept  or  other  mandate,  whereby  a  special 
proceeding  is  commenced,  in  a  case  where  a  fee  uiere- 
for  is  not  specially  prescribed  by  law,  twenty-five 
cents. 

For  a  view  of  real  property,  in  a  case  where  It  is  re- 
quired by  law,  fifty  cents. 

For  a  warrant  of  attachment  to  arrest  a  delinquent 
juror  or  witness,  twenty-five  cents. 

For  drawing,  signing,  and  depositing  with  the  clerk, 
a  minute  or  record  of  conviction  of  such  a  juror  or  wit- 
ness, or  of  any  person  for  contempt,  in  any  case  where 
a  fee  therefor  is  not  specially  prescribed  by  law,  fifty 
cents. 

For  an  execution  upon  such  a  conviction  before  him, 
twenty-five  cents. 

For  drawing,  copying,  and  certifying  a  bond,  an  un- 
dertaking, a  recognizance,  or  other  written  security, 
and  filing  the  same  with  the  county  clerk,  or  other 
oflScer  with  whom  it  must  be  filed,  twenty-five  cents. 

For  a  warrant  of  commitment  for  any  cause,  twenty- 
five  cents. 

For  a  subpoena,  including  all  the  names  inserted 
therein,  twenty-five  cents. 

For  a  precept  to  notify  a  jury,  fifty  cents. 

For  empanelling  and  swearing  a  jury,  twenty -five 
cents  ;  except  in  proceedings  to  alter  or  lay  out  a  high- 
way, in  which  case  he  is  entitled  to  two  dollars. 

For  hearing  the  matter  concerning  which  a  ]mry  Is 
called,  fifty  cents. 
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For  receiring  and  entering  the  verdict  of  the  jaij, 
and  the  order,  if  any,  thereupon,  twenty-five  cents. 

For  any  service  for  which  a  fee  ia  not  exprenij 
allowed  by  this  subdiviaion,  and  for  which,  if  rendered 
in  an  action  before  a  jastice,  a  fee  is  allowed  by  the  firrt 
subdivision  of  tliis  section,  the  fee  allowed  In  auch  aa 
action  for  the  same  service. 

For  taking  the  deposition  of  a  witness,  upon  an  order 
made,  or  commission  issued,  by  a  court  of  reoord  of  the 
State,  or  a  court  in  another  state  or  a  territory,  or  a  for- 
eign country,  ten  cents  for  each  folio. 

For  making  the  necessary  return  and  certificate 
thereto,  fifty  cents. 

For  taking  an  affidavit  or  administering  aa  oath,  tea 
cents. 

2  R.  8.  aM,  1 22S  (2  Bdm.  ST2),  unended,  and  3  R.  8.  fiS7,  1 29  (2  Bdsu 
666),  amended. 

§  3323.  Oonstable's  fees.  —  A  constable  is  entitled, 
for  the  services  specified  in  this  section,  to  the  follow, 
ing  fees : 

1.  In  an  action  brought  before  a  justice  of  the  peace, 
or  in  a  justices'  court  of  a  city. 

For  serving  a  summons,  twenty-five  cents. 

For  serving  a  summons  and  executing  an  order  of  ar- 
rest, one  dollar. 

For  serving  a  summons  and  levying  a  warrant  of  at- 
tachment,  one  dollar. 

For  serving  a  summons  and  affidavit,  and  executing 
a  requisition,  in  an  action  for  a  chattel,  one  dollar. 

For  serving  an  order,  directing  the  action  to  bo  con- 
tinued l)efore  a  justice, other  than  the  one  before  whom 
it  is  pending,  and  for  attending  before  the  latter,  fifty 
cents,  and  fifty  cents  in  addition  if  he  so  attends  with  a 
person  in  his  custody. 

For  collecting  money  by  virtue  of  an  execution,  for 
every  dollar  collected,  to  the  amount  of  fifty  dollars, 
five  cents ;  for  every  dollar  collected  over  fifty  dollars, 
two  and  one-half  cents.  Where  a  judgment  or  an  exe- 
cution is  settled  after  a  levy,  the  constable  is  entitled  to 
poundage  upon  the  sum  at  which  the  settlement  is 
made,  not  exceeding  the  value  of  the  property  levied 
upon. 

For  each  mile  necessarily  travelled,  going  and  return- 
ing, to  serve  a  summons  or  to  serve  or  execute  any 
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other  mandate,  except  a  venire,  the  distance  to  be  com- 
pated  from  the  place  of  abode  of  the  perfson  served,  or 
the  place  where  it  is  served,  to  the  place  where  it  is  re- 
turnable, ten  cents ;  but  where  two  or  more  mandates 
in  one  action  are  served  or  executed  upon  one  journej, 
or  where  a  mandate  is  served  upon  or  executed  against 
two  or  more  persons  in  one  action,  he  is  entitled,  in  all, 
to  odIj  ten  cents  for  each  mile  necessarily  travelled. 

For  notifying  the  plaintiff  of  the  execution  of  an 
order  of  arrest,  twenty-five  cents  ;  and  for  going  to  the 
plaintiff's  residence,  or,  if  he  is  found  elsewhere,  to  the 
place  where  he  is  found,  to  serve  such  a  notice,  for  each 
milo  travelled,  going  and  returning,  ten  cents. 

For  subpoenaing  each  witness,  not  exceeding  four, 
twenty-five  cents. 

For  notifying  the  jurors  to  attend  a  trial,  seventy-five 
cents. 

For  taking  charge  of  a  jury  during  their  delibera- 
tions, fifty  cents. 

Where  witnesses,  not  exceeding  four,  are  subpoenaed 
by  any  person  other  than  a  constable,  the  fee  therefor 
is  thirteen  cents  each. 

2.  In  a  special  proceeding. 

For  notifying  jurors  to  attend  to  assess  damages,  in 
proceedings  relating  to  highways,  two  dollars. 

For  notifying  jurors  to  attend  in  anv  other  case,  unless 
a  fee  therefor  is  specially  prescribed  by  law,  for  each 
person  notified,  ten  cents  ;  and  for  each  mile  actually 
and  necessarily  travelled,  going  from  and  returning  to 
hia  place  of  residence,  ten  cents. 

For  serving  a  precept  or  other  mandate,  by  which  the 
special  proceeding  is  commenced,  twenty-five  cents. 

For  serving  a  warrant,  in  any  case  where  a  fee  there- 
for is  not  specially  prescribed  by  law,  fifty  cents. 

For  serving  an  order,  directing  the  special  proceeding 
to  be  continued  before  a  justice  other  than  the  one  be- 
fore  whom  it  is  pending,  and  for  attending  before  the 
latter,  with  or  without  a  person  in  his  custody,  one 
dollar. 

For  arresting  and  committing  any  person,  pursuant 
to  process,  one  dollar. 

For  subpoenaing  each  witness,  not  exceeding  four, 
twenty-five  cents. 
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For  each  mile  necessarilj  travelled,  going  and  letnin. 
ing,  to  aerve  or  execute  a  mandate,  the  distanoe  to  be 
computed  from  the  place  where  it  is  serred  or  executed, 
to  the  place  where  it  is  returnable,  unless  a  diSenot 
rate  of  travel  fees  upon  the  service  or  execution  thereof 
is  specially  prescribed  by  statute,  ten  cents.  When 
two  or  more  mandates  are  served  or  executed  in  om 
special  proceeding,  the  limitation  upon  the  amount  of 
travel  fees  specified  in  the  last  preceding  aubdivinoa 
applies. 

2  R.  S.  28&.  1 22S  (2  Bdm.  273), amoided :   also,  {  Z»,  R.  8.:  L.196«i,ck. 
<S92,  }  7  (6  Edm.  MA) ;    L.  1869,  ch.  £90,  U  (7  Edm.  49ii> ;    L.  157S,  cfa.  334. 

§  3324.  Id.;  affidavit  upon  claim  for  travel  fees.— 

A  constable,  who  charges  any  travelling  fees,  must 
show,  by  affidavit,  that  the  travel  was  neceesary,  to 
perform  the  service  with  respect  to  which  it  is  charged ; 
that  no  more  miles  are  charged  for,  than  were  actually 
and  in  good  faith  travelled  for  that  purpose;  that  be 
had,  at  the  time,  no  other  official  or  private  busineai 
upon  the  route  so  travelled  ;  and  that  the  travelling 
fees  are  charged  upon  one  mandate  only,  which  most 
be  attached  to  or  described  in  the  affidavits  The  justice 
taxing  the  fees  must  be  satisfied  that  the  miles  charscd 
for  were  actually  and  necessarily  travelled,  aa  stated  is 
the  affidavit. 

L.  1S69,  ch.  820,  {  2  (7  Bdm.  iSO). 

g  3326.  Justioehi  ooort,  fees  iqxm  a  ooauBiasioii.— 
A  party  recovering  costs  in  an  action  before  a  jostlce  of 
the  peace,  in  whose  behalf  a  commission  has  beca 
issued,  and  who  introduces  In  evidence  a  deposxtioo 
taken  thereunder,  ia  entitled  to  recover  his  actual  dis- 
bursements thereupon,  not  exceeding  the  foUowiag 
sums:  commissioner's  fees  for  taking  and  retumiv 
testimony,  one  dollar  ;  each  aubp<sna  issued,  or  oatk 
administered,  by  theoommiasioner,  uz  oenta ;  expense  of 
serving  each  subpoena,  tw«nty-five  cents ;  each  witaeH** 
fees  for  each  day's  attendanoe  before  the  commisidaaer, 
twenty-five  cents;  postage  for  sending  and  retuiniag 
the  commission  and  papers  annexed  thereto,  one  dollar. 

L.  1841.  ch.  138)  {3  (4£dm.  546). 

§  3326.  Id- J  Jmx^ra'  fees.  ~  Except  aa  otherwise 
speciaUy  prescribed  by  law,  a  person,  notified  to  attend 
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as  a  jaror,  is  entitled  to  t wen t7.fi ve  cents,  for  attending 
and  eervinf  apon  the  trial  of  an  action  or  tbe  hearing 
of  a  special  proceeding,  before  a  jastice  of  the  peace  ; 
and  to  ten  cents  for  attending  to  serve,  where  he  is  not 
eworn. 

2  B.  S.  265,  2  228  (2  Edm.  273)  ;  L.  1866,  ch.  692, 1 9  (6  Edm.  806). 

§  3327.  Id.  J  witnesses'  fees. —  A  witness  in  entitled 
to  twenty-five  cents  for  each  day's  actual  attendance,  be- 
fore  a  justice  of  the  peace,  in  an  action  or  a  special  pro- 
ceeding, or  before  a  commissioner  appointed  by  a  jus- 
tice of  the  peace,  or  before  a  justice  of  the  peace  taking 
a  deposition  to  be  used  in  a  court,  not  of  record,  of  an- 
other state,  or  a  territory  of  the  United  States. 

Part  of  2  228,  R.  S. ,  and  2  10  of  act  of  1866. 

§  3328.  Id. ;  fees  to  be  paid  before  services  ren- 
dered.—  A  justice  of  the  peace,  or  a  constable,  juror, 
or  witness,  before  a  justice  of  the  peace,  is  not  obliged 
to  render  any  service  specified  in  this  title,  without  the 
previous  payment  or  tender  of  his  fee  therefor. 

2  R.  S.  6S0,  part  of  2  6  (2  ISdm.  670). 

g  3329.  Id.  J  by  whom  fees  to  be  paid. — In  an  action 
"before  a  justice  of  the  peace,  if  any  services  are  ren- 
dered for  a  party,  and  he  neglects  to  pay  the  fees  al- 
lowed therefor  by  law,  the  other  party  may  pay  those 
fees,  and  the  amount  thereof  must  be  taxed  as  part  of 
Lis  costs,  if  he  recovers  costs. 

New. 

g  3330.  Certain  special  provisions  excepted  from 
this  title. —  The  allowance  of  a  fee,  by  this  title,  does 
not  apply  to  a  case,  where  special  provision  is  otherwise 
made  by  statute  for  compensation  for  a  particular  ser- 
vice. 

New. 

g  3331.  Provision  as  to  change  in  fees.  —  Where  an 
owner  has,  when  his  title  takes  effect,  commenced  the 
performance  of  a  service,  for  which  a  fee  is  allowed  by 
the  statutes  heretofore  in  force,  he  is  entitled  to  the  fee 
so  allowed,  for  the  completion  of  that  service,  and  he  is 
not  entitled  to  the  fee  for  the  same,  or  a  corresponding 
service,  allowed  by  this  title. 

New.    Cheeterman  v.  Byland,  17  Hun,  S20 
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§  3332.  This  title  appilM  to  civil  caws  only Ex- 

cept  OS  otherwise  expreeslj  presciibed  therein,  this  title 
does  not  apply  to  a  eervioe  rendered  in  a  cruninal  actkn 
or  special  proceeding,  in  a  court  or  before  an  officer. 

Nev. 
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CHAPTER  XXII. 

DEFINITIONS  AND  REGULATIONS  CX)NCERNrNQ 
THE  QONSTRUCTION,  EFFECT,  AND  APPLICA. 
TION  OF  THIS  ACT. 

TITLE   I.  —  Qknrral   definitionb,  and  rulbs  of 

CONSTRUCTION. 

TITLE  n.  —  Provisions   RBouLATmo   the    bffbct 

AND  application  OF  THIS  ACT. 


TITLE  I. 

General  definitions,  and  rules  of  construction. 

Sec.  3333.  Definition  of  "  action  '\ 

3334.  Id.;  '^special  proceeding". 

S335.  Division  of  actlona  into  civil  and  crimlnaL 

8336.  Definition  of  "  criminal  action  **. 

33:57.  Id.;  "  civil  action  ". 

3338.  Parties  to  a  civil  action. 

3339.  Only  one  form  of  civil  action. 

3310.  Rule  of  construction  as  to  publication,  etc.,  in  certain  t 

3311.  Id.;  as  to  certain  special  provisions  relating  to  New- York 

city. 
3342.  Id. ;  as  to  county  court. 
3313.  Miscellaneous  general  definitions  and  rules  of  construction. 

3333.  Definition  of  *^  action".  ~  The  woikI  *'  action  ", 
as  used  in  the  New  Revision  of  the  Statutes,  when  ap- 
plied to  judicial  proceedings,  signifies  an  ordinary  prose- 
cution, in  a  court  of  Justice,  bj  a  party  against  another 
party,  for  the  enforcement  or  protection  of  a  right,  the 
redress  or  prevention  of  a  wrong,  or  the  punishment  of 
a  public  offenc«i. 

Code  of  Proc,  |2.  People  v.  Judge  of  Rena.  Co.,  13  How.  396; 
People  V.  Cbadborne,  20  How.  Pr.  378. 

§  3334.  Id.;   "speoial  proceeding".  —  Every  other 
prosecution  by  a  party,  for  either  of  the  purposes  speci- 
fied in  the  last  section,  is  a  special  proceeding. 
Id.,  i  8.    Belknap  v.  Waters,  11  N.  T.  477. 
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§  3336.  Division  of  aotiona  into  civil  uid  citeiiBaL 

—  Actions  are  of  two  kinds  : 

1.  avii. 

2.  Criminal. 

Id.,  I  4. 

§  3336.  Definition  of  ^  criminal  action  ". —  A  crim- 
inal action  is  prosecuted  by  the  people  of  the  State,  tt 
a  party,  against  a  person  charged  with  a  pablie  offence, 
for  the  punishment  thereof. 

Iii„ih. 

3337.  Id. ;  ''  civil  action  ".  — Every  other  action  is  a 

civil  action. 
Id.,  1 6. 

§  3338.  Parties  to  a  civil  action.  —  The  party  prose- 
cuting a  civil  action  is  styled  the  plaintiff ;  the  adverse 
party  is  styled  the  defendant. 

Id.,  170 

g  3339.  Only  one  form  of  civil  action.  —  There  is 

only  one  form  of  civil  action.  The  distinction  between 
actions  at  law  and  suits  in  equity,  and  the  forms  of 
those  actions  and  suits,  have  been  abolished. 

Id..  160. 

g  3340.  Rnle  of  constmction  as  to  publication,  etc;, 
in  certain  cases. —  Elach  provision  of  this  act,  requiring 
the  publication  of  a  summons,  notice,  or  other  paper, 
in  one  or  more  newspapers,  or  authorizing  or  requiring 
a  court,  or  a  judge,  to  designate  one  or  more  news- 
papers, in  which  such  a  publication  must  be  made,  or 
requiring  the  posting  of  a  notice  or  other  paper,  is  to  be 
construct  as  not  anectlng  any  special  provision  of  the 
statutes,  remaining  anrepealed  after  the  former  pro- 
vision takes  effect,  prescribing  one  or  more  particular 
newspapers,  in  which  such  a  publication  must  or  may 
be  made,  or  one  or  more  particular  places  in  which 
notices  or  other  legal  papers  must  or  may  be  posted,  in 
a  particular  locality,  or  in  a  particular  case. 

New. 

§  3341.  Idj  as  to  certain  special  provisions  relat- 
ing to  New-York  city.—  Bach  provision  of  this  act  is 
to  be  construed  as  not  affecting  any  special  provision  of 
the  statutes,    remaining  anrepealed  after  the  former 
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proTisioa  takes  efiect,  which  is  applicable  exclusively 
to  an  action  against  the  mayor,  aldermen,  and  common^ 
alty  of  the  city  of  New-Tork,  inclndingr  the  recovery, 
entry,  and  oolleottonof  a  judgment  in  such  an  action. 
Now. 

P  3342.  Id. ;  as  to  county  court. —  Each  provision  of 
this  act  conferring  power  upon,  or  authorizing  a  pro- 
ceeding to  be  taken  at,  a  general,  special,  or  trial  term, 
which  is  applicable  to  a  county  court,  is  to  be  construed 
as  applying  to  any  term  of  the  county  court,  held  pur- 
suant to  an  appointment  made  as  prescribed  by  law. 

New. 

§  3343.  Miscellaneous  general  definitions  and  rules 
of  construction.  —  In  construing  this  act,  the  following 
rules  must  be  observed,  except  where  a  contrary  intent 
is  expressly  declared  in  the  provision  to  be  construed, 
or  plainly  apparent  from  the  context  thereof : 

1.  The  "  superior  city  courts  "  are,  collectively,  the 
court  of  common  pleas  for  the  city  and  county  of  New- 
York,  the  superior  court  of  the  city  of  New- York,  the 
superior  court  of  Buffalo,  and  the  city  court  of  Brook- 
lyn. 

2.  The  word,  "  mandate  ",  includes  a  writ,  process,  or 
other  written  direction,  issued  pursuant  to  law,  out  of  a 
court,  or  made  pursuant  to  law,  by  a  court,  or  a  judge, 
or  a  person  acting  as  a  judicial  officer,  and  command- 
ing a  court,  board,  or  other  body,  or  an  officer,  or  other 
person,  named  or  otherwise  designated  therein,  to  do, 
or  to  refrain  from  doing,  an  act  therein  specified. 

3.  The  word,  "judge",  includes  a  justice,  surrogate, 
recorder,  justice  of  the  peace,  or  other  judicial  oificer, 
authorized  or  required  to  act,  or  proliibitedfrom  acting, 
in  or  with  respect  to  the  matter  or  thing,  referred  to  in 
the  provision  wherein  that  word  is  used. 

4.  The  word,  *•  clerk ",  signifies  the  clerk  of  the 
oonrt,  wherein  Uie  action  or  special  proceeding  is 
brought,  or  wherein,  or  by  whose  authority,  the  act  ia 
to  be  done,  which  is  referred  to  in  the  provision  in 
which  it  is  used.  If  the  action  or  special  proceeding  la 
brought,  or  the  act  is  to  be  done,  in  or  by  the  authority 
of  the  supreme  court,  it  signifies  the  clerk  of  the  county 
wherein  the  action  or  special  proceeding  is  triable,  or 
the  act  is  to  be  done.  ^        , 
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5.  The  word,  *' report",  when  meed  in  connectkiii 
with  a  trial,  or  other  inquirj,  or  a  jadgment,  means  a 
referee's  report ;  and  the  word  **  decision  ",  when  used 
in  the  same  connection,  means  the  decision  of  the  court 
upon  a  liearing,  or  the  trial  of  an  issue,  before  the  ooart, 
without  a  juiy. 

6.  The  words,  '*  real  property  ",  are  co-extensive  with 
lands,  tenements,  and  hereditaments. 

7.  Tlie  words,  "personal  property",  include  money, 
chattels,  things  in  action,  and  evidences  of  debt.  The 
word,  "  chattel ",  is  coextensive  with  goods  and  chat- 
tels. 

8.  The  word,  "  property",  includes  real  and  personal 
property. 

9.  A  "personal  injury"  includes  libel,  slander,  crim- 
inal conversation,  seduction,  and  malicious  prosecution; 
also  an  assault,  battery,  false  imprisonment,  or  other 
actionable  injury  to  the  person  either  of  the  plaintiff, 
or  of  another. 

10.  An  "  injury  to  property "  is  an  actionable  act, 
whereby  the  estate  of  another  is  lessened,  other  than  a 
personal  injury,  or  the  breach  of  a  contract. 

11.  The  word,  "affidavit",  includes  a  verified  plead> 
ing  in  an  action,  or  a  verified  petition  or  answer  in  a 
special  proceeding. 

12.  A  warrant  of  attachment  against  property  is  said 
to  be  "annulled",  when  the  action,  in  which  it  was 
granted,  abates  or  is  discontinued  ;  or  a  final  judgment, 
rendered  therein  in  favor  of  the  plaintiff,  is  fully  paid: 
or  a  final  judgment  is  rendered  therein  in  favor  of  the 
defendant.  But,  in  the  cane  Inst  specified,  a  stay  of 
proceedings  suspends  the  effect  of  the  annulment,  and 
the  reversal  or  vacating  of  the  judgment  revives  the 
warrant. 

13.  The  term,  "judgment creditor",  signifies  the  per- 
son who  is  entitled  to  collect,  or  otherwise  enforce,  in 
his  own  right,  a  judgment  for  a  sum  of  money,  or  di. 
recting  the  payment  of  a  sum  of  money. 

14.  A  "judgment  creditor's  action"  is  an  action 
brought  as  prescribed  in  article  first  of  title  fonrtb  of 
chapter  sixteenth  of  this  act,  or  any  other  action, 
brought  by  a  judgment  creditor  to  aid  the  colleciiott  of 
a  judgment  for  a  sum  of  money,  or  directing  the  pay- 
ment of  a  sum  of  money. 
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15.  The  wotdB,  *' lunacy",  and  "lunatic",  embrace 
every  description  of  anBoundness  of  mind,  except 
idiocy. 

16.  A  '  ^  distinct  parcel  "  of  real  property  is  a  part  of 
the  property  which  is  or  may  be  set  off  by  boundary 
lines,  as  distinguished  from  an  undivided  share  or  in- 
terest therein. 

17.  The  word,  *'  territory",  when  applied  to  a  portion 
of  the  United  States,  without  the  State,  includes  the 
District  of  Columbia. 

18.  A  "domestic  corporation"  is  a  corporation  cre- 
ated by  or  under  the  laws  of  the  State ;  or  located  in 
the  State,  and  created  by  or  under  the  laws  of  the  United 
States,  or  by  or  pursuant  to  the  laws,  in  force  in  the 
colony  of  New-York,  before  the  19th  day  of  April,  in 
the  year  1775.  Every  other  cori)oration  is  a  "  foreign 
corporation  ". 

19.  The  terms,  "trial  juror",  and  "trial  jury",  are 
respectively  equivalent  to  the  terms,  "  petit  juror  ",  and 
"petit  jury",  as  used  in  the  constitution  and  laws  of 
the  State.  The  word,  "  notify  ",  as  used,  with  respect 
to  procuring  the  attendance  of  a  juror,  is  equivalent  to 
the  word,  "  summon  ",  as  used  in  the  like  connection, 
in  the  same  constitution  and  laws. 

20.  The  word,  "  action  ",  refers  to  a  civil  action  ;  the 
word,  **  judgment",  to  a  judgment  in  euch  an  action  ; 
the  term,  "  special  proceeding ",  to  a  civil  special  pro- 
ceeding ;  the  word,  "  order  ",  to  an  order  made  in  such 
an  action  or  special  proceeding ;  the  words,  "  an  action 
of  ejectment  *\  to  an  action  to  recover  the  immediate 
possesHioQ  of  real  property. 

21.  The  term,  "  public  holiday",  includes  each  of  the 
following  days,  to  wit:  the  first  day  of  January;  the 
twenty-second  day  of  February  ;  the  thirtietli  day  of 
May  ;  the  fourth  day  of  July  ;  the  twenty-fifth  day  of 
December ;  unless  either  of  those  days  falls  upon  Sun- 
day, and,  in  that  case,  the  next  day  thereafter ;  also  each 
general  election  day ;  and  each  day,  appointed  by  the 
President  of  the  United  States  or  the  Governor  of  the 
State,  as  a  day  of  general  thanksgiving,  general  fasting 
ftud  prayer,  or  other  general  religious  observance. 

28.  Each  of  the  words,  "now",  "heretofore",  and 
"hereafter",  refers  to  the  time  when  the  provision  con- 
taining it  takes  effect.  ^        , 
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23.  Wliere  an  inBtrainent,  specified  io  tUia  act,  is  de- 
aeribed  as,  or  expressly  required  to  be,  written  or  printed^ 
it  may  be  partly  written  and  partly  printed. 

24.  The  word, "  folio",  signifies  one  hundred  words. 
counting  as  a  word  each  figure  necessarily  employed. 

h.  1976,  ch.  449.12:  Oode  of  Proc,  !•«««:  Id.,! 4fie;  id.,|463:  a.  i4M; 

L.  1875,  ch.  27;  2  R.  §.  630, 1 4  (2  Kdm.  669). 


TITLE   n. 
Provisions  rsffulating  the  effect  and  ^appUeatiini  of  <Atf 

Sec.  3344.  Short  title  of  this  act. 

3346.  Role  of  strict  oonstracUoD  not  appltcable  thereto. 

3346.  Punishment  of  crimes  and  misdemeanors  created  thereby. 

3347.  Application  of  certain  portions  thereof,  regulated  and  qaaBfled. 

3348.  Id. ;  what  deemed  commencement  of  acUen,  etc. 

3349.  Id. ;  when  proceedingM  to  be  under  former  ttatntcs. 

3350.  Eflbct  of  this  act,  upon  trial  Jurors  andjiirtea«ia  crimiBBl 

causes. 

3351.  Id.;  upon  grand  iurors  and  Juries. 

33^2.  Id. ;  upon  prooredinffs  taken,  or  rights  accrued,  etc^  uaAef 

former  statutes. 
3393.  Id.;  upon  former  appointment  of  terma. 

3354.  Id. ;  upon  officers  and  offices. 

3355.  When  this  act  deemed  to  have  been  passed,  etc 

3356.  When  this  act  takes  effect. 

§  3344.  Short  title  of  this  act.— This  act  constitutes 

a  portion  of  the  New  Revision  of  the  Statutes.  It  may 
be  styled,  in  any  act  of  the  legislature  or  proceeding  in 
a  court  of  justice,  or  wherever  it  is  otherwise  referred 
to,  **  The  Code  of  Civil  Procedure". 

L.  1876,  ch.  449,  {  1. 

^  3345.  Rule  of  strict  oonstraotion  not  applioahto 
thereto. — The  rule  of  the  common  law,  that  a  statnie 
in  derogation  of  the  common  law  is  strictly  construed, 
does  not  apply  to  tliis  act. 

Codeof  Proc.,|467. 

§  3346.  Punishmant  of  orimM  and  miadMiieason 
created  thereby. — Where  It  is  prescribed,  in  a  provision 
of  this  act,  that  a  person  doing  or  omitting  to  do  any  act 
is  guilty  of  a  particular  crime,  or,  generally,  of  a  misde» 
meanor,  he  shall  be  punished  therefor  in  the 
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«nd*to  the  ezteDt,  prescribed  by  the  Btatntes  remaining 
unrepealed  after  tne  proriaion  in  question  takes  effect, 
for  the  paniflhrnent  of  the  crime  so  speciBed  ;  or  for  the 

eanisfament  of  a  misdemeanor,  the  punishment  of  which 
I  not  speoiallj  prescribed  in  the  statute  defining  it. 

New. 

g  3347.  Application  of  certain  portions  thereof  regu- 
lated and  qualified. —  The  application  and  effect  of 
certain  portions  of  this  act  are  declared  and  regulated 
as  follows  ;  except  that,  where  a  particular  proyision, 
included  within  a  chapter  or  a  portion  of  a  chapter, 
specified  in  a  subdivision  of  this  section,  expressly 
designates  the  courts,  persons,  or  proceedings,  affected 
thereby,  that  provision  is  deemed  excluded  from  tbe 
application  and  effect,  prescribed  in  the  eubdivision  : 

1.  In  chapter  second,  the  prisoners  referred  to  are 
civil  prisoners  only,  except  that  section  122,  and  article 
third  of  title  second  thereof,  apply  to  all  prisoners,  civil 
or  criminal. 

2.  In  chapter  third,  sections  808,  804,  305,  and  806 
apply  to  trial  lurors  upon  the  trial  of  an  indictment  or 
other  criminal  cause;  as  prescribed  in  subdivision 
seventh  of  this  section,  with  respect  to  the  application 
of  titles  third  and  fourth  of  chapter  tenth,  and  as  speci. 
fied  in  tbe  next  two  sections. 

8.  In  cbapter  fifth,  sections  446, 449,  450. 454, 455.  and 
458  to  468,  both  inclusive,  apply  to  an  action  com- 
menced, in  any  court  of  the  State,  on  or  after  the  first 
day  of  September,  1877. 

4.  The  remainder  of  chapter  fifth,  and  the  whole  of 
chapter  sixth,  apply  only  to  an  action  commenced,  on 
or  after  the  first  day  of  September,  1877,  in  the  supreme 
court,  a  superior  city  court,  the  marine  court  of  the  city 
of  New-York,  or  a  county  court. 

5.  Giapter seventh,  excluding  section  548,  and  articles 
first  and  second  of  title  fourth  thereof,  applies  only  to 
an  action,  in  one  of  the  courts  specified  in  subdivision 
fourth  of  this  section,  in  which  an  application  for  an 
order  of  arrest,  an  injunction  order,  or  a  warrant  of 
attachment  against  property,  is  made,  on  or  after  the 
first  day  of  Septeml)er,  1877.  Articles  first  and  second 
of  title  fourth  of  that  chapter  apply  only  to  proceedings 
taken,  in  one  of  those  courts,  on  or  after  that  date. 
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6.  Chapter  eighth  applies  onlj  to  the  proceeding* 
taken  on  or  after  the  first  daj  of  September,  1877,  in 
an  action  or  special  proceeding  in  one  of  the  roarts 
specified  in  subdivision  fourth  of  this  section  ;  except 
that  sections  721,  722,  724  to  727,  both  inclusive,  and 
817  to  819,  both  iDclusive,  apply  to  all  courts  of  reo>rd ; 
sections  738.  729.  730,  749.  787,  788,  810  to  816,  b»3th  in- 
elusive,  and  826,  to  proceedings,  taken,  on  or  after  that 
day,  in  any  court  or  before  any  officer  or  bodv  ;  and  sec- 
tions 723,  764,  76o.  789,  790,  and  825,  to  all  courts. 

7.  In  chapter  tenth,  titles  first,  second,  and  sixth,  and 
article  second  of  title  fifth,  apply  only  to  proceed in|rs 
taken,  on  or  after  the  first  day  of  September,  187T,  in 
one  of  the  courts  specified  in  subdivision  fourth  of  this 
section.  Titles  third  and  fourth,  and  article  first  of 
title  fifth,  of  that  chapter  apply  only  to  jurors  dnwa 
for.  and  juries  foruied  at,  a  term  of  a  court,  commencing 
not  less  than  twenty  days  after  the  first  day  of  May, 
1877.  Subject  to  that  qualification,  they  apply  tr>  jurors 
selected  under  the  statutes,  remaining  unrepealed  after 
that  day,  and  the  lists  and  ballots  prepared  accordingly; 
until  new  jurors  are  selected,  and  new  lists  and  ballo'is 
are  prepared,  as  prescribed  in  those  titles,  Th  j  same 
portions  of  chapter  tenth,  excluding  article  tUlnl  of 
title  third,  apply  equally  toa  criminal  and  a  civil  aoiion 
or  special  proceeding,  and  to  a  court  of  criminal  aud  a 
court  of  civil  jurisdiction.  But  title  third  does  not 
aflTect  any  special  provision  of  law,  remaining  unre- 
pealed after  the  first  day  of  May,  1877,  whereby  trial 
jurors  are  directed  to  be  procured,  for  a  iiart]cularo>urt 
of  record,  from  a  particular  locality ;  or  whereby  a 
county  is  divided  into  two  or  more  jury  districts,  and 
the  selecting,  drawing,  summoning,  or  attendance  of 
jurors  from  the  particular  locality,  or  the  difierent  jury 
districts,  is  regulated.  Each  of  those  provisions  be- 
comes applicable  to  and  affects  the  selecting,  drawing, 
notifying,  or  attendance  of  jurors,  as  prescribed  in  that 
title,  in  like  manner  as  it  applied  to  and  afiected  the 
statutes  previously  in  force,  upon  the  same  subject. 
So  much  of  the  provisions  of  title  fourth,  as  relates  to 
the  remission  or  enforcement  of  a  fine  imposed  upon  a 
trial  juror,  applies  to  a  fine  imposed  upon  a  grand 
Juror,  as  prescribed  in  the  statutes  remaining  unzepealed 
after  the  first  day  of  May,  1877. 
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8.  In  chapter  eleyenth,  articles  first  and  second  of 
title  first,  and  the  whole  of  title  third,  apply  only  to 
proceedings  in  one  of  the  courts  specified  in  subdivision 
f oorth  of  this  section,  taken  on  or  after  the  first  day  of 
September,  1877.  But  where  an  action  has  been  com- 
menced in  either  of  those  courts,  before  that  date,  a 
judgment  by  default  must  be  taken  therein,  as  pre- 
scribed by  the  statutes  in  force  on  the  thirty-first  day 
of  August,  1877. 

9.  Chapter  twelfth  does  not  affect  the  statutes  remain- 
ing unrepealed  after  the  first  day  of  September,  1877, 
touching  the  review  of  proceedings  in  a  criminal  cause. 

10.  Chapter  thirteenth  applies  only  to  an  execution 
issaed,  on  or  after  the  first  day  of  September,  1877,  out 
of  a  court  of  record,  other  than  an  execution  issued  out 
of  Buch  a  court,  and  directed,  pursuant  to  law,  to  a  con- 
stable or  marshal ;  and  to  sales  and  other  proceedings, 
by  virtue  of  an  execution  directed  to  a  sheriff,  and  de- 
livered to  him,  after  that  date.  Sections  1418  and  1414, 
and  sections  1417  to  1427,  both  inclusive,  apply  only  to 
a  case  where  such  an  execution  is  issued  out  of  one  of 
the  courts  specified  in  subdivision  fourth  of  this  sec- 
tion ;  or  where  a  warrant  of  attachment  against  prop- 
erty is  granted  on  or  after  that  date,  in  an  action  brought 
in  one  of  those  courts.  Title  third  of  that  chapter  ap- 
plies only  to  an  execution,  issued  upon  a  judgment 
renden'd  in  one  of  those  courts. 

11.  So  much  of  chapters  fourteenth,  fifteenth,  six- 
teenth, seventeenth,  eigthteenth,  nineteenth  and  twen* 
tietli,  as  regulates  the  proceedings  to  be  taken  in  an 
action  or  special  proceeding,  and  the  effect  thereof,  ap- 
plies only  to  an  action  or  a  special  proceeding  com- 
menced on  or  after  the  first  day  of  September,  1880,  ex- 
cept that  sections  1C70  to  1085,  both  inclusive,  apply 
also  to  the  proceedings  therein  specified,  taken,  after 
that  date,  in  an  action  theretofore  commenced,  or  upon 
a  judgment  theretofore  rendered,  and  section  1674  ap- 
plies to  a  notice  of  pendency  of  action  theretofore  or 
thereafter  filed ;  sections  1880  to  18y3,  both  inclusive, 
do  not  apply  to  an  action  upon  any  bond  therein  speci- 
fi.ed,  where  an  order,  allowing  any  person  to  prosecute 
the  bond  in  the  name  of  the  people,  has  been  duly  made 
before  that  date  and  is  then  in  force,  in  which  case  f u- 
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tore  actioQB  upon  the  same  bond  are  regulated  hj  ike 
laws  in  force  on  the  daj  before  that  date,  notwithstand- 
ing the  repeal  thereof;  sections  2181  to  2187,  both  ia- 
clnaive.  2197  to  2199,  both  inclusive,  and  2313  to  2218, 
both  inclasiTe,  apply  also  to  a  case  where  adiachargeis 
thereafter  granted,  and  sections  3228  to  2330,  both  ia. 
elusive,  apply  also  to  trustees  theretofore  or  thereafter 
appointed  in  proceedings  taken  under  any  atatate 
superseded  by  the  title  containing  those  sections;  sec- 
tions 2253  to  2265,  both  inclusive,  apply  also  where  s 
final  determination  has  been  made  before  the  first  day 
of  September,  1880,  in  proceedings  taken  under  any 
statute  superseded  by  the  title  containing  those  sec- 
tions, and  to  the  process  issued  thereupon  ;  seetioni 
2820  to  2344,  both  inclusive,  apply  also  to  proceedings 
taken,  before  that  date,  under  any  statute  superseded 
by  the  title  containing  them,  whether  a  committee  his 
or  has  not  been  appointed;  section  2537  appliea  also  to 
ev&tj  payment  or  deposit  tlierein  specified  made  on  or 
after  the  first  day  of  September,  1880 ;  and  sections  2798 
to  2801,  both  inclusive,  apply  also  to  a  case,  where  a 
decree  for  the  sale  or  other  disposition  of  the  real  prop- 
erty of  a  decedent,  lias  been  duly  made,  before  tlist 
date,  in  a  surrogate's  court. 

12.  So  much  of  chapters  nineteenth  and  twentieth, 
as  relates  to  the  jurisdiction  of  the  several  coarU 
therein  specified,  applies  only  to  an  action  or  special 
proceeding  commenced  on  or  after  the  first  day  of  Sep- 
tember. 18B0. 

13.  In  chapter  tveenty-first,  titles  first,  second,  and 
third  apply  only  to  an  action  in  one  of  the  courts  speci- 
fied in  subdiviQion  fourth  of  this  section. 

New. 

§  3348.  Id.;  what  deemed  commsnoement  of  actioO} 

etc.  —  Where  a  provision  of  this  act  is  made  applicable 
by  the  last  section,  to  an  action  or  special  proceeding 
commenced  on  or  after  a  day  therein  specined,  if,  be- 
fore that  date,  a  summons  in  an  action,  or  a  citation 
issued  from  a  surrogate's  court,  has  been  served  upon 
one  or  more,  but  not  upon  all,  of  the  persons  to  be 
served ;  or  an  order  for  the  service  of  a  summons  u 
prescribed  in  article  second  of  title  first  of  chapter  fifth 
of  this  act  has  been  made  ;  or,  in  a  special  proceeding, 
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elsewhere  than  in  a  Burzogate's  ooart,  the  petition  or 
other  paper,  upon  which  the  first  order,  process,  or 
other  mandate  maj  be  made  or  issued,  has  not  been 
presented,  the  action  or  special  proceeding  is  not  deemed 
to  have  been  commenced  within  the  meaning  of  that 
section . 

New. 

§  3349.  Id. )  when  prooeedings  lo  be  under  fomier 
statutes.— Where  any  provision  of  this  act  is  made  ap. 
plicable  to  future  proceedings  in  an  action  or  special 
proceeding,  the  proceedings  therein,  until  the  provision 
in  question  beoomes  applicable,  are  governed  by,  and 
must  be  conducted  according  to  tho  laws  in  force  on  the 
day  before  the  provision  takes  effect,  except  as  other- 
wise prescribed  in  subdivision  seventh  of  the  last  sec- 
tion but  one. 

New. 

g  3360.  Bflect  of  this  act,  upon  trial  Jurors  and  Ju- 
ries, in  criminal  causes^ —  A  jury,  for  the  trial  of  an 
indictment  or  otlier  criminal  cause,  at  a  term  of  a  court 
of  record,  commencing  on  or  after  the  twenty-first  day 
of  May,  1877,  must  bS  procured  from  the  trial  jurors 
selected,  drawn,  and  notified,  as  prescribed  in  this  act, 
for  the  term  of  the  court  at  whicn  it  is  triable,  includ- 
ing the  talesmen  or  additional  jurors,  procured  as  pre- 
scribed therein  ;  and  tho  same  must  be  tried  by  the 
Jury  so  formed.  But  the  statutes  remaining  unre- 
pealed after  the  first  day  of  September,  1877,  relating 
to  challenges  or  disqualifications  of  petit  jurors  in  a 
criminal  cause,  or  prescribing  the  cases  where  talesmen 
or  additional  petit  jurors  must  be  summoned  in  a  crim- 
inal cause,  remain  unaffected  by  this  act,  and  are  ap- 
plicable to  tbe  proceedings  taken  as  prescribed  in  this 
act,  and  to  the  trial  jurors  therein  specified. 

New. 

§  3361.  Id. ;  upon  grand  Jurors  and  Juries. — This  act 
does  not  affect  any  provision  of  the  statutes,  remaining 
unrepealed  after  the  first  day  of  September,  1877,  re. 
lating  to  grand  jurors  or  grand  juries  ;  except  as  follows  : 

1.  A  fine  imposed,  after  the  first  day  of  September, 
1377,  upon  a  person  drawn  as  a  grand  juror,  and  duly 
siunmon^d  to  attend  a  term  of  a  court  of  record  as  a 
gTBXid  juror,  as    prescribed  in  those  statutes,  must  be 
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imposed  as  prescribed  in  article  foartli  of  title  third  of 
cliapter  tenth  of  this  act ;  and  sections  1073  to  1077  of 
this  act,  both  inclasive,  apply  to  such  a  person,  as  if  he 
had  been  drawn,  and  notified  to  attend  as  a  trial  jaror. 
2.  Where  a  provision  of  those  statates  refex^  to  the 
lists  of  petit  jurors,  the  ballots  containing  their  names, 
the  box  or  boxes  in  which  those  ballots  are  deposited  or 
contained,  the  selecting,  drawing,  summoning,  or  em- 
panelling of  petit  jurors,  the  imposition  of  a  fiae  upon  a 
petit  juror,  or  the  enforcement,  reduction,  or  remisekni 
thereof,  it  is  deemed  to  refer  to  the  same  subject,  as 
provided  for  in  this  act,  in  like  manner  as  it  refers  to 
those  statutes. 

New  in  form.  See  2  R.  S.  483,  484,  |}  1C-21  (2  Bdtn.  5i0.  506) :  2  K.  ft. 
722,  i  13  (3  JSdm.  7I5>. 

§  3352.  Id. ;  upon  proceedings  taken,  or  rights  ao- 
crued,  etc.,  under  former  statutes. — Nothing  contained 
in  any  provision  of  this  act,  other  than  in  chapter 
fourth,  renders  ineffectual,  or  otherwise  impairs,  aav 
proceeding  in  an  action  or  a  f^pecial  proceeding,  had 
or  taken,  pursuant  to  law,  or  any  other  lawful  act  done, 
or  right,  defence,  or  limitation,  lawfully  accrued  or  es- 
tablished, before  the  provision  in  question  takes  effect ; 
unless  the  contrary  is  expressly  declared  in  the  pro- 
visiou  in  question.  As  far  as  it  may  be  necessary,  for 
the  purpose  of  avoiding  such  a  result,  or  carrying  into 
effect  such  a  proceeding  or  other  act,  or  enforcing  or 
protecting  such  a  right,  defence,  or  limitation,  the 
statutes  in  force  on  the  day  before  the  provision  takes 
effect,  are  deemed  to  remain  in  force,  notwithstanding 
the  repeal  thereof. 

New. 

§  3363.  Id. ;  upon  former  appointment  of  termsw^This 

act  does  not  affect  the  appointment  of  a  term,  or  the 
designation  of  one  or  more  judges  to  hold  a  term,  made 
pursuant  to  the  statutes  in  force  on  the  thirty-first  day 
of  August,  1877,  until  new  terms  are  appointed,  or  one 
or  more  judges  are  newly  designated,  as  prescribed  in 
this  act. 
New. 

g  3364.  Id. )  upon  officers  and  offices. — This  act  does 
not  create  a  vacancy  in  any  office  or  employment,  dealg- 
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nated  or  referred  to  therein,  hy  the  title  or  description 
thereof,  contained  in  the  statutes  in  force  on  the  day 
before  the  provision  referring  thereto  takes  effect,  or  bj 
another  title  or  description  ;  nor  does  it  affect  any  pro- 
visions of  those  statutes,  relating  to  the  amount,  or  the 
time  or  the  mode  of  payment,  of  the  compensation  of 
an  officer  or  employee,  so  designated  or  referred  to,  who 
is  in  office  or  employed  on  that  day;  except  that  where 
the  tenure  of  his  office  or  employment  is  not  prescribed 
in  this  act,  he  may  be  removed  at  pleasure  by  the 
court,  officer,  or  officers,  authorized  by  this  act  to 
appoint  a  person  to  discharge  the  same  duties.  Until 
he  is  removed,  or  his  office  or  place  becomes  otherwise 
vacant,  the  provisions  of  this  act  apply  to  him,  and  to 
the  discharge  of  his  duties.  The  court,  officer,  or  offi- 
cers, authorized  by  this  act  to  appoint  a  person  to  an 
office  or  employment,  may  from  time  to  time  thus  fill  a 
vacancy  therein. 

New. 

§  3366.  When  this  act  deemed  to  have  been  passed, 
etc.  — For  the  purpose  of  determining  the  effect  of  the 
different  provisions  of  this  act  with  respect  to  each 
other,  they  are  deemed  to  have  been  enacted  simultane- 
ously. For  the  purpose  of  determining  the  effect  of 
this  act  upon  other  acts,  and  tlie  effect  of  other  acts 
upon  this  act,  this  entire  act  is  deemed  to  have  been 
enacted  on  the  sixth  day  of  January,  in  the  year  eigh- 
teen  hundred  and  eighty  ;  and  all  acts  passed  after  the 
last  mentioned  date  are  to  have  the  same  effect  as  if 
they  were  passed  after  this  act. 

New. 

§  3366.  When  this  act  takes  effect.  —  Subject  to 
the  qualifications  contained  in  the  foregoing  sections  of 
this  title,  this  act  shall  take  effect  as  follows :  titles 
third  and  fourth,  and  article  first  of  title  fifth  of  chap- 
ter tenth,  on  the  first  day  of  May,  in  the  year  1877  ;  the 
remainder  of  chapters  first  to  thirteenth,  both  Inclusive, 
on  the  first  day  of  September,  in  the  vear  1877 ;  chap- 
ters fourteenth  to  twenty-first,  both  IndaBlve,  on  the 
first  day  of  September,  1^ ;  and  this  chapter  immedU 
ately. 
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afllUavit  thereto ;  •taminatlon  thereof;  p-oceedings  when  same 

not  filed  or  defective- ii,  2855 

when  Kurrugate  may  compel  Judicial  settlement  of  account  of 

Kuardian  by  deed  or  will ii.  2856 

proceedings  thereon,  same  as  when  guardian  appointed  by  si*r- 

rojfate... ii,  2!W« 

ertect  of  decree  for  such  settlement ii,  2ii57 

Account  of  Ezecittor  or  Admiivutrator.  Sbttumkwt  or: 

additional  allowance  on ii.  2362 

by  executor  of  deceased  executor ii,  2606 

application  for  settlement  of,  on  petition  for  revocation  of  let- 
ters testamentary,  etc ii,  2689 

proceedings  thereupon ii,  2690 

neglect  to  appear  on  citation  is  ground  for  summary  revocation 

of  letters ii,  2691 

decree  on,  may  award  relief  for  not  setting  apart  exempt  prop- 
erty  .II,  2721 

lnternie<liate  accounting,  when  voluntary ii.  2722 

Id.:  when  compulsory ii,  2723 

wli?n  surrogate  may  require  Judicial  settlement  of  account...ii,  2724 

2725 

who  may  apply  for  accounting  ;  citation  thereupon ii,  2736 

order  to  account ;  supplemental  citation ii,  2727 

person  cited  may  briniunlother  parties ;  procoedlnjrs  thereupon  ii.  2728 
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executor  whose  letters  have  been  revoked  may  petition ;  pro- 
ceedings  II,  2732 

affidavit  to  be  annexed  to  account ii.  2733 

Touchers  to  be  prmluced;  evidence  of  payment  in  case  of  lost 

voucher ii,  2734 

accounting  party  to  be  examined,  etc ii.  27.« 

account  of  executor,  etc.,  may  at  any  time  be  ordered  llletl ii,  2735 

compensation  of  several  executors  or  administrators ii,  27)6 

when  compensation  not  allowed ii.  2717 

one  compensation  allowed  on  different  letters ii,  27;» 
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effect  of  the  statute  of  limitations  on  such  claims ii.  27W 

surrogate  may  allow  for  prop<»rty  lost,  etc ii.  2741 

effect  of  judicial  settlement  of  account ii,  2742 

decree  for  payment  and  dlHtributlon ii,  2713 
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id.;  when  money  may  be  retained ii,  2745 

id.;  share  of  infant ii,  2746 
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claims  thereto it.  2747 
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tion of  creditor  for  sale,  etc.,  of  real  property ii.  2753 

AOKXOWLKKIlCE!fT : 

of  Indebtedness  repels  presumption  of  payment  of  Judgment.. .i,  376 

must  be  In  writing  to  bar  limitation- i,  395 

of  undertaking,  etc.,  in  loffal  procoedinirs,  required- i,  810 

of  conveyance  makes  it  evidence,  but  certificate  not  conclusive. 

1,935,  936 

of  certain  instruments  makes  them  evidence i,  937 

of  assignment  of  Judgment,  when  required i.  1262 

Acnoif : 

)n  court  of  record,  not  di;scontinued  by  change  in  Judges,  etc....i,     25 
ahatement  of.    See  Abatement. 
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when  deemed  commenced  within  provislouM  to  limiUtiQm  i,  SBS-M* 

how  commenced,  in  court  of  reconl .  — .~. 1,    «» 

severance  oC  against  defendants  severally  liable —i.    *S6 

to  recover  attached  property,  etc ....-^_..i.  «&.  €7T-ft« 

when  aerved  aOer  Judgment  against  some  of  the  dcfendanta.  .„u  ia» 

to  recover  property  levied  upon,  after  inquisition 1,  leo 

purchase-price  of  real  property  sold  under  execatfoo.  for 

failure  of  title ~ - -L  1<T^.  1«» 

against  guardian,  trustee,  etc..   holding  over,  etc;   dam«;«^ 

therein. — -.—........-.—.— — ii-  15M 

for  real  property,  when  Infant  may  maintain  in  hi«  own  name.iu  IA* 

for  damages  for  suing,  etc.  In  name  of  another n.  l?"* 

for  cauRing  death  hy  negllgjencc — a.  iJiS 

for  slander  of  a  woman  by  imputing  unchasity n,  !«•< 

for  libel  against  editor,  etc JU  l*'^-'** 

UDon  Judgment  of  court  of  record — -.~. . — H-  lvl3 

ofa  Justice  of  the  peace Ji.  MM,  .tlii 

ancillary,  for  discovery  abolished ii-  WH 

upon  a  penal  bond ~ ^ u,  |^l> 

bv  surety  of  trustee,  to  recover  costs. ii,  l»l« 

upon  lost  negotiable  paper n,  1917.  l»l$ 

by  ux  payer,  against  a  public  officer ™ — ii.  ra 

by  and  against  cerUin  county.  t»»wn  and  mnniapal  offlcem  ii.  l«<sfr-l«a 
to  charse  Judgment  upon  property  of  Joint  debtors  not  sum- 
moned  - - n.  19^-l*«f 

against  persons  engaged  in  trannporting  passengers,  etc ai.  1945 

partner,  not  Jomed  as  defendant Ji,  iw* 

by  person  dispossessed  in  summary  proceedings  to  recover  l*riU. 

IL  J36S 

by  proceedings  for  discovery  of  death  of  life  tenant — n.  23W 

parties  may  stipulate  to  try  cause  elsewhere  than  at  court  house  l  S 

trial  commenced  may  be  continue«l  beyond  term  - — i,     45- 

parties  to,  may  appear  in  person  or  by  attorney , 1.     » 

right  of.  for  selling  exempt  property ....•.•-.••; «-  1»* 

to  compel  conveyance  of  real  property  of  lunatic,  intant.  ei«.. 

n.  2:^4J-23<7 
against  partv  revoking,  to  recover  costs,  etc.  of  arbitration  n.  23S4.  2Si5 
on  undertaking  on  appeal J»  13®.  ":  2ST5 

bond  of  executor,  etc .........ii,  25Ar-3hlo 

temporary  administrator,  how  far  may  malnuin  or  defend ii.  JSTA- 

for  reimbursement,  after  sale,  etc,  of  real  property,  to  pay  dece- 

«lent\<  debts ~ - — »!•  ^} 

dennltlonof- — "-  ^ 

criminal  action ~ "•  5ai 

civil  action — ".  ->^ 

division  of  actions  into  civil  and  criminal u.  3;V» 

Sartles  to  civil  action,  how  styled —.JL  S3» 
isUnciion   between  actions  at  law    and  suits  In  equity  aU>1- 

ishe<1 -" r; •• "•  3XS» 

for  contribution,  between  owners  of  r«»al  property  sold  under  ex- 
ecution.    See  CONTRIBCTIOS. 

upon  bond  for  Jail  liberties.     See  Bond  por  Jail  Lrennn. 

periods  ofllmitatlon  of.        See  LiMTfATiox  op  Actk)!*, 

mo<le  and  place  of  trial  of;  and  proceedings  upon  the  trial.    Sc« 

Trial;  Trial  by,  btc. 

consolidation  of.    See  CoTtsoLiDATioif.  

continuance  of,  after  transfer.    See  AssrosifKiT ;  OOHiinVAWCE. 
by  or  against  unincorporated  association.    Sec  AaaoQxnoy, 

corporation.    See  Corporation. 
by  transfer  of  claim.     See  A9S10NMemt. 
for  divorce  or  separation,  or  to  annul  marriage.    See  Matumox* 

lAL  Acriom. 
pendency  of.    See  Nonci  of  Pekdkkct  sp  Aonoif. 
In  behalf  of  the  people.    See  ArroRifir-<]nnEftAL;  Piopu  OP 

van  Btatb.  ^  , 
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for  official  misuse  of  pnbllc  ninds.    See  PuBUO  Fuhds. 
to  e«tabUsh  or  impeach  a  will.    See  Will. 
against  next  of  klo,  hein,  etc.,  of  deoeased  debtor.    See  Dioi- 

dbnt's  Estatk. 
allbcting  real  property.    See  Claim  to  Rial  Proputt,  Aonoir 

TO  Dbti&minb;  Dowbr;  Vo&bclosdrb,  Bra,  Aorioir  for;  Nui- 

banob:  Partition,    etc.;   Real  Property  Actioms;    Real  ' 

Propbrtt,  Achon  to  Rbootbr  ;  Waste. 
for  a  chattel.    See  Cbattbl.  Action  por  a,  etc. 
to  forecloae  a  lien  upon  a  chattel.  See  Forbclosurb  op  Chattel 

LlBK. 

on  the  bond  of  sheriflT  or  other  officer.    See  Official  Bond. 

In  «  Justlce^s  court    See  Jubttcb  op  the  Peace  and  his  Court. 

in  particular  local  courU.  See  titles  of  those  courts  respectively. 

AonoK  FOR  A  Chattel  in  Court  op  Rboord  : 

certain  wrlU  abollshe^l ii,  1688 

when  may  be  maintained ii,  16tf9 

wben  cannot  be  maintained u,  lfi90 

second,  cannot  be  maintained  after  Judgment  against  plaintlflT, 

etc : II,  lesi 

when  may  be  maintained  by  assignee ii,  1092 

Jurisdiction,  etc.,  when  replevin  precedes  summons ii,  1693 

when  plalntifT  in,  maj'  r(>quire  sheriff  lo  replevy ii,  1694 

requisites  of  affidavit  for  replevin.  In ,  1695,  1696 

id.,  where  several  chattels  are  to  bo  rt'ph'vle<1 ii,  1697 

'    provision  where  part  only  of  chattels  Is  replevle<l ii,  1696 

requisites  of  plalntlfTsundprtaking  for  replevin ii,  1699 

duty  of  sberifr  In  replevving  chattel ii,  1700 

how  chattel  to  Iw  tnkcn  from  butUling,  in ii,  1701 

replevied  chaltul,  how  kept;  sherifTs  fees,  how  taxed,  etc ii,  1702 

when  defendant  may  exci>pt  to  sureties ;  proceedings  thereon.ii,  1703 
when  defendant  may  reclnira  chattel;  procep<11nRS  thercupon.ii,  1704 

Kuretles  In  undertaking,  when  and  how  to  Justify ii,  1701 

when  and  to  whom  shcritT  nmst  deliver  chattel,  in ii,  1706 

penalty  for  wrong  delivery  by  sheriff,  In ii,  1707 

undertaking  In,  to  whom  to  be  delivered ii,  1708 

claim  of  title  by  third  person  ;  proceedings  thereupon ii,  17U9 

action  agaUut  sheriff  on  SMch  cinim  of  title ii,  1710 

indemnity  to  sheriff  against  such  action ii,  1711 

when  agent,  attorney,  etc.,  ni.iy  make  attVl.ivit  in ii,  1712 

second  and  subset] uent  rot'lovin;  procoiMlings  thereupon il,  1713 

replevin  In.  when  order  of  arrest  granted ii,  1714 

return  by  sheriff  after  replevin,  in n,  1715,  1716 

replevin  pui)ent  to  form  part  of  Judgment-roll  In ii,  1717 

action  not  affected  by  failure  to  replevy ii,  1718 

when  and  how  plaintiff  may  abandon  his  claim  in  part. ii,  1719 

title  how  8tate<l  in  pleading,  in ii,  1?20 

wrongful  taking  or  detention,  how  stated  in  complaint ii,  1721 

damages  when  chattel  Injured  by  defendant ii,  1722 

answer  putting  plaintiff's  title  In  issue  in ii,  1723 

answer  that  chattel  was  distrained  doing  damage ii,  1724 

defendant  in,  may  demand  Judgment  for  return ii,  1725 

verdict,  etc.,  in,  what  to  state ii,  1736 

sobatltute  in  certain  cas^s  for  finding  of  value  In ii,  17af 

verdict,  etc.,  for  part  of  several  chattel;  Judgment ii,  1728 

damages,  how  ascertained  on  default,  in ti,  1729 

final  Judgment  in :  docketing,  etc ^ n,  1730 

execution  In  ;  contents  thereof,  etc ii,  1731 

sheriff's  power  to  take  chattel  on  such  execution if,  1732 

action  on  undertaking  in,  when  maintainable ii.  1733 

•herifl*8  return  is  presumptive  evidence  In  such  action ii,  1734 

Irjnry,  etc.,  no  defence  to  such  action,  except,  etc ii,  1735 

abatement  and  revival  of. ~ ^m..»*>4I^  1736 

48.  "'' 
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▲onoir  roR  a  Chattel,  etc.  —  Continned.  ToL  E«c 

action  for  chattel  forfeited  by  statute.. . .n,  198 

when  plalntiflT  entitled  to  costs,  of  course,  iii n,  SSS 

when  defendant  entitled  to  costs,  of  oonrae,  in  such  action.- Ji,  Z3 

when  increaaed  cost  allowed  to  defendant ii.  acvi,  ^S9 

C06t8  allowed  on  settlement  of  such  action ^ n,  3J0 

application  of  provisions  concerning,  after  July  1,  lt>79 si,  35<7 

Action  for  a  Chattel  in  Courts  other  than  tbosi  op  Record.  See 
Justice's  Court;  N.  Y.  District  Courts; Trot  Justicrs*  Cocrts: 
Recorders'  Courts,  etc. 

Action,  Crivinal  : 

trial  oC  once  commenced,  may  be  continued  beyond  term.. 1.     O 

pleading  in  civil  action  cannot  be  used  as  evidenoe  In i.   ^r. 

preferred  to  civil  action,  on  calendar 1,   T*> 

pending  without  the  Sute,  depositions  in,  how  taken 1.  !>14-«S 

denned -.. — ....-....-^ — jj,  S3X 

review  of  proceedings  in,  not  affected  by  this  act... . . u,  3M7 

Adjournksnt: 

of  court  of  record,  proceeding?  on..:i L     B 

when  Judge  fails  to  appear.. — ^ 1,  Jot.     at 

in  case  of  war,  etc.............. — ..»..~ . .^., — 1«     41 

not  to  produce  abatement «. ~. 1,     ♦« 

of  term  of  court  of  appeals . t,   UK 

of  proceedings  on  applicatioa  of  judgment  debtor  for  discharge 

from  imprisonment  on  execution — n,  ZT9 

of  trial  on  submission  of  controvert  to  arbitration ^u,  Z.hA 

Inaction  liefore  Justice  of  the  i^eace;  when  Justice  may  ad)ottm.iL,  2C9 

id. ;  adjournment  on  application  of  plaintia*. u,  2^8 

id. ;  a4)ounmient  on  application  of  defendant............ ii,  2961-i£M 

Id. :  subsequent  a<Uottmments.......... — ..... — ............ji.  2965 

id. ;  Justice  may  Impose  conditions  upon  adJoummeat.... — ii,  2B66 
id. ;  adjournment  when  attachment  against  absent  witness  is 

issued II,  295? 

'     id. ;  aUlournment  not  to  exceed  ninety  days. a,  2>.« 

!d.:  when  commission  Is  Issued ., .~ii,  2*r^3 

of  trial  of  certain  marine  causes.  In  N.  Y.  marine  co«irt....-,...ji.  3196 
See,  also,  titles  to  the  various  conrts. 

Admeasurement  or  Dower.    See  Dower. 

Admtxtstrator.    Bee  Executor  and  ADMiNUTRAtom ;  Surro«ats 
AND  his  Court. 

Administrator,  Temporary.    See  Surroqatc  and  bis  Court.  ' 

Admission  : 

to  practice,  of  attorneys  and  counsellors.... .. t.  Sft-ti 

of  service  of  summons,  etc ..« ...i.    «34 

of  genuineness  of  paper,  may  be  required .- — i,   73S 

Ad  Quod  Damnum  : 

writ  of;  changed  to  writ  of  assessment  of  damages. .......... ..ii,  SC3 

See  Assessment  op  Damages. 

Adultery.    See  Matrimonial  Actions. 

Adtersx  Possession.    See  Limitation  of  Action. 

Appidatit: 

answer  has  efltect  of,  on  motion  to  vacate,  etc.,  iujanction.  ..—j.   OO 
want  of,  or  defect  In,  title  ot,  does  not  Impair^...^ , «^ i.   I» 
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of  party  or  sureties  to  undertaking ^ i,    812 

when  used  In  Justice's  court  to  be  tiled n,  3143 

before  whom  may  be  taken _ i,  842-844 

to  prevent  notary's  certlflcato  from  being  evidence i^  923 

of  merlUi,  when  not  necessary  to  prevent  inquest i,    980 

when  presumptive  evidence,  etc.    Sec  Documrntart  Etidbmcb. 

ex  parte,  when  evidence  on  trial  in  Justice's  court ii,  3004 

when,  may  be  received  on  appeal  from  justice's  JudgmeDt......ii,  30e6 

3057 
See,  also,  Justici  of  thb  Peacb  akd  hm  Court. 
deflniUoa  of- u,  3348 

^FnmMATioir.   See  Oaths  aitd  Affirmatioks. 

^FTIUfATITR  JUDOMXZrr : 

demand  of.  in  answer,  when  required .......................I,   009 

limitation  of  certain  actions  by  principal,  against .............i,   407 

Axmakt: 

county.  Jail  liberties  for ^ i,    145 

wards  of,  considered  towns  as  regards  Jury  lists...... ^....i,  1041 

AusAiTT,  Justick's  Covrt  OF: 

is  a  court  of  record. i,      2 

sramraary  proceedings  to  recover  land  before  Justice  or. ii,  2234 

service  of  copy  of  complaint  with  snmmons ;  proceedings  there- 
upon  II,  3207 

proof  of. II,  3208 

action  to  be  commenced  by  summons ii,  3209 

provisional  roraetlies,  etc.,  in  - ii,  3210,  3211 

proceedini^  when  title  to  real  property  is  in  question ii,  3212 

appeals - n,  3213 

encct  of  this  act  upon  proceedings,  etc ii.  3214 

Jurisdiction »,3223,  3224 

docketing  Judgment  and  execution  thereon ii,  3225 

securityfor  costs.. ii,  3268-3270 

Auxn: 

enemy,  limitation  of  actions  by  and  against i,    404 

Jury  partly,  not  allowed i,  1190 

Aumoitt: 

in  action  for  divorce  or  separation ^ ii,  1769 

See  Matrimonial  Actions. 
Allowance  .- 

additional  to  costs  to  plaintiff  In  foreclosure,  etc ii,  3252.  3253 

to  either  party  in  dlfflcult,  etc.,  cases ii,  3253 

limitation  of,  under  last  two  provisions ii,  3254 

how  computed  on  taxation  of  costs ii,  3262 

by  surrogate,  on  settlement  of  account  of  executor,  trustee,  etc. 

See  Surrogate,  ako  his  Court. 
of  ball.    See  Bail. 

AMKNDmNT: 

of  proceedings,  etc. ,  by  Inserting  defendant's  true  name.... i,   451 

by  bringing  In  parties i,    452 

etc.,  where  errors  are  immaterial i,  722-724 

of  return  of  otBcer  or  subordinate  court i,    725 

of  prottss,  ple^idlng,  etc.,  when  not  allowed  without  order i,    727 
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of  bond  or  undertaking ~ 1,   T9 

of  pleading.    See  PLBAi>iifO. 

In  special  proceedings  Instltnted  by  State  writ n,  T99T 

on  appeal  from  snrroeate's  court  - — i,  1303.  n.  s:* 

from  Judgment  or  Justice n,  3N» 

In  Justice"**  court    Sec  Justick  or  th*  Pkacx.  rrc. 

Arcillart  Lmns.    See  SuBSOOAn  avo  bis  OoumT,  n,  2IIM,  ei  aeq. 

AVIMAL : 

found  Rtrajing.  etc..  action  or  special  proceeding  relating  to.   8m 

JU8TICE  OF  THB  PkACB,  AND  8nUT8. 
AXNULMKXT : 

of  warrant  of  attachment  defined — n.  3SO 

Answxr  : 

defence  of  limitation  must  be  taken  by. «„ i,  41S 

service  of  copy  of,  is  an  appearance ....^ . — .. l  43 

must  be  subscribed  by  attorney „ i,  «H 

when  to  be  served i,  ca 

or  demurrer,  is  ibe  only  pleading  on  part  of  defendant i,  4C 

and  demurrer,  to  diOerent  causes  of  action _ i.  «C 

demurrer  to,  when  allowed i.  rm,  «5 

objections  to  complaint  may  be  taken  by.  when _i,  fs$ 

not  taken  by,  or  by  demurrer,  when  deemed  waive*] i,  rt» 

what  to  conuin _j,  im 

containing  counterclaim.    S«^e  Cocntercl-UM. 

several  defences  or  counterclaims i.  w 

partial  defence _.i,  >« 

demand  of  affirmative  Judgment „.  .i,  5« 

alternative  Judgment  in „.i.  5o* 

alternative  Judgment  and  demurrer  to i.  5i',» 

reply  to,  when  court  may  require „ i.  sw 

when  copy  to  be  served  on  co-defendant „i,  szi 

new  matter  in,  when  deemed  trnc- i,  '02 

verification  of  (see  ViRinoATios.) « _i.  i3 

frivolous,  application  for  Judgment  on x,  i^ 

sham,  stricken  out,  on  motion ., _.i,  5js 

to  amended  pleading,  eflfect  of  failure  to  make „j,  MS 

copy  of,  may  be  served  within  twenty  days  after  arrest.    See 

ARRB8T. 

verified,  effect  of,  on  motion  for  liOunction,  etc _i.   cat 

mav  be  stricken  out.  for  disobedience  to  order  for  discovery, 

etc - ^ I.    «« 

when  i*snc  of  fact  raised  by i,    9M 

In  particuJiir  aciiont : 

in  partition,  may  controvert  title  of  plalntlflT  or  oo-defeod- 

ant _ai,  1545 

in  action  to  determine  claim  to  real  property n,  1640.  1641 

to  compel  determination  of  claim  for  dower ....ii.  1648 

for  chattel,  title  how  stated  in ^ ji,  ir» 

fjuttlng  plalntlflTs  title  in  Issue n.  173 
hat  chattel  was  distrained  doing  damage ii.  \TS 

for  divorce ~ ii,  175* 

separation n,  1765 

by  or  against  corporation,  to  require  proof  of  inoofpor»> 

tion „ n,  1771 

misnomer n,  1777 

on  note,  etc.,  extension  of  time ^ n,  1779 

by  or  agaf n.tt  executor,  etc. :  regulations  afl^ctliig.n.  1417,  UOI 

to  charge  Judgment  upon  property  of  Joint  debtor u,  in* 

In  summary  proceedings  to  recover  posseadon  of  land n,  2944.  SMS 

in  Justice  s  court.    See  Justick  of  thk  Pback  ahd  bis  Oourt. 
See,  also,  DiVRiroi ;  PLiAOUfo. 
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Appxal:  Yol.  Sec. 

to  court  of  semlons.  In  certain  cases,  who  not  to  sit  on i,     48 

from  order  removing  action,  from  superior  city  court i.    271 

by  party  prosecuting,  etc.,  as  poor  person i,    466 

does  not  lie,  from  order  refusing  Judgment  on  plouUing  sh  ftlvo- 

lous I,    MT 

exteiisionof  time  for i,  784,    785 

when  a  cose  not  ncccusary  on i,    998 

from  order  for  new  trial  on  Judge's  minutes i,    999 

lien  of  judgment,  time  of  stay  on  appeal,  not  part  of  limitation. i.  1255 

how  and  when  suspended  on i,  1256-1258 

how  restored  on  affirmance,  or  on  dismi»Mil  of i,  1259 

appeal  by  party i,  1294 

parties,  how  designated;  title  of  utliou i,  1295 

appeal  Dv  person  entitled  to  become  party ;  dixmiKsal  of. i,  1296 

death  of  adverne  party,  how  taken  after i,  1297 

pending  appeal,  proceedings  for  revival  or  dismissal i.  i298 

substitution  on,  how  made 1,  1299 

how  appeal  taken ;  notice  of,  etc I,  1300 

notice,  to  review  inierlocutorv  Judgment I,  1301 

how  served  in  case  of  death,  etc..  of  attorney ,  1302 

omission  to  do  anyact  necessary  to  perfect,  how  cured i,  1.303 

cannot  be  taken  from  order  till  entered  ;  how  entry  compelled..!,  1.304 

undertaking  on,  mar  be  waived  by  consent ««.i,  1306 

deposit  in  lieu  of,  how  made,  etc i,  1306 

must  be  filed  with  clerk i,  l.W 

new,  to  be  given  when  sureties  become  insolvent,  etc i,  13ri8 

action  on,  when  not  to  be  brough* i,  1309 

when  court  may  limit  amount i,  1312 

not  required  on  appeal  by  the  people i,  1313 

by  domestic  municipal  corporation i,  1314 

when  proceedings  stayed  by;  effect  of. i,  1310 

levy. when  superseded  by i,  1311 

certain  papers  to  be  transniiited  to  appellate  court i,  1315 

ft'om  final  Judgment,  interlocutory  Judgment  or  order  ma>'  be 

reviewed  on i,  1316 

court  may  affirm,  reverse,  or  mwlify  Juilpmenl,  or  order  on i,  1317 

when  does  not  lie  from  Judgment  of  reversal i,  1318 

enforcement  of  Judgment  affirmetl  on ~ i,  1319 

order  affirmed  on,  in  special  proceedingR i.  1320 

mode  of  cancelling  or  correcting  docket  of  Judgment  reversed 

on 1,1321,  1322 

restitution,  when  awarded  on  reversal i,  1323 

when  right  to  sell  not  aflectcd  by.  In  action  for  specitic  perform- 
ance.  .1,  1323 

ftt>m  Judgment  in  action  for  dower ;  stay  of  execution,  etc. .  ..Ii,  1616 
from  order  refusing  certiorari  or  habeas  corpus,  or  to  discharge, 

etc.,  prisoner  thereon_..«. „..ii,  2088 

In  certiorari  or  habeas  corpus  cases,  by  the  people. »..«...ii,  2059 

prisoner  to  be  admitted  to  bail,  pending  an „ n,  2(»r'^-2f62 

custody  of  prisoner  not  bailed  pending  ;Tecojjnizancc,  etc.  ii,2t»i1,  2064 

inmandamu-f  proce<*dings ;  slay  of  proceedings.. ii,  2087 

from  final  order  awarding  absolute  writ  of  prohibition ii,  2101 

certiorari  cannot  be  issued  to  review  determination  that  can  be 

absolutely  reviewed  by it,  2122 

from  final  order  made  In  summary  proceedings  to  recover  pos- 
session of  real  proi)erty ii,  2260 

«ffi;cl  of  such  appeal  limited  in  certain  case.H ii,  22f>l 

warrant,  bow  stayed  on  appeal  in  such  proceedings  ..^ ii,  2262 

In  such  proceedings  not  allowed  to  court  of  appeals,  except  by 

order  of  general  term ii.  2261 

restitution,  when  awarded  by  appellate  court  in  such  proceed- 
ings; damages ii,  2263 

fromorder,  or  Judgment,  on  award  In  controversy  submitted  to 
arbitration ^ ii.  2381 
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flrom  order  made  In  rapoiementary  proceedlnc* n.  SUS 

from  difitiici  court  of  new-Tork.  and  from  Jnstioes*  ooarto  of 

Albany  and  Troy ^^^, ^..^ n,  3211 

bow  far  provisions  concerning,  affect  review  of  prooeedinjes  in 

criminal  cause ~. — ^ — .~~.~~~ n,  3347 

Appeal  nou  Justice  or  thi  Pkacx  : 

Jastice^s  Judgment  must  be  reviewed  by  appeal n.  3M4 

who  may  appeal ;  to  what  court  appeal  to  be  taken Ji.  H45 

appeal;  when  and  how  lobe  taken ii.  "%•* 

service  of  notice  on  Justice;  payment  of  coats  and  fee. it,  >  47 

service  of  notice  on  respondent ........«, ~ _ — ii,  :t^4 

amendment,  when  allowed ..« ii.  T^f 

undcrtukinK  to  stay  execution  on  Judj^ment .. xi,  y:-^ 

stay  of  nr«>ro«'<IingH ^^... — -.. — n,  ^^l 

proceedmgs  when  Justice  is  dead,  etc ...- ii.  yc 

return u,  3«rj 

id.;  when  Justice  h.ns  gone  out  of  ofllce „„.ii.  3Lf4 

further  return  ;  return,  how  compelled  ... ii,  iivvi 

when  Justice  is  dead,  etc — n,  SB* 

when  error  In  fact  Is  alleged —.-.... n.  sc; 

restitution  on  reversal -..«^ n,  1u* 

setting  off  costs  and  recovery — ii,  i-^ 

certain  sums  may  be  Included  In  disbursemeniji n,  3*9 

Judgment-roll  on n,  -W4 

neuing  of  appeal ;  dismissal  thereof. _ lu  3r»:j 

Judgment  thereon ,. n,  s*^-^ 

when  new  trial  In  Justice's  court  may  be  ordered ii.  ."iM 

proceedings  before  Justice ii.  atS 

for  a  new  trial  In  appellate  court ;  when  new  trial  may  be  de- 
manded  — II.  30^ 

id.;  undertaking  to  be  given .»..- Ji,  3*9 

Id.;  oflfer  to  compromise  before  return ii,  3Ct> 

id.;  proceedings  in  appellate  court «. u,  ."»ci 

id.;  offer  to  compromise  after  return ji,  -^  Ti 

Id.;  amount  of  costs -..., ~ ~ ~- ...ii.  1T3 

in  proceedings  relative  to  animals  found  straying,  etc.;  appt-il 

from  order  determining  claim  to  surplus  _ ........... ii,  "V^ 

id.;  appeid  from  order  on  demand  of  poaacssion .....~..... ....-Jt,  .'<'2 

id.;  stay  of  proceedings,  how  obtained n.  *  •i 

id.;  from  final  onier  in  such  proceedingSw. ii.  i  .h 

Id.;  stay  of  nrocee«ilnp!  and  delivery  of  possession,  etc it,  ■"•  -^ 

id. ;  proceedings  on  affirmance .... ..— .. ii,  Zi^ 

AmAL  raoM  Suksooatb's  CJouat : 

from  order  made  on  motion  for  new  trial — . ...^ n.  X-49 

what  mav  be  reviewed  on  appeal ;  order  or  decree  shall  not  be 

reversed,  unless  party  is  pr^udioed ii.  »4i 

costs  of  appeal ~ ii,  iie* 

(h)m  order  on  application  to  surrogate  for  aiiditional*  allow- 

ancc ...... -. n,  »M 

when  party  may  appeal - Ji,  2^5 

when  person  not  a  party  may  appeal ii,  2?6f 

to  what  court  it  ma>'  be  taken -...>-... ii,  2^"§ 

Intermediate  order,  how  reviewed . lu  2:'l 

time  to  appeaL ., -,.,-....- ii,  ZJTi 

who  must  be  made  parties .......^ li,  i"^ 

appeal,  how  tuken ;  service  of  notice  of. .. ii,  STI 

certain  provisions  of  chapter  12,  concerning  pajrties ;  death ;  un- 
dertaking: andamendments,  etc..  made  applicable it,  5575 

appeal  may  be  on  the  law  or  the  facta ;  case  to  be  made,  etc ii,  2:^ 

security  to  perfect  appeal ji,  irr 

Id.;  where  decree  la  for  money  or  delivery  of  property,  etc u.  2578 
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0ecarity  to  stay  proceeding!  In  caite  of  commitment n.  2979 

amoantof  nndertaUng,  bow  flxed ................... ..». .....j],  2980 

requisites  of  andertaklng..... ^ ~....m.........  u,  3MI 

decree  for  probate,  etc.,  bow  far  suspended  by  appeal... ....u,  2982 

decree  revoklnir  probate,  etc.,  not  stayed  ...^ n,  2S83 

perfected  appeal  stays  proceedings  in  other  cases n,  2SS4 

appeal,  bow  heard ;  proceedings  thereupon  ... ,. .....ii,  22S85 

power  of  appellate  court ;  fUrther  testimony............................n,  29R6 

Judgment  or  order  upon  appeal ........................xi,  2987 

award  of  lury  trial  upon  reversal  la  probate  caae8...................n,  2S68 

• »• —  to  dispose  of  real  property  for  payment  of  debts 

;  sale  after  appeal ii,  2769 

Appeal  nr  liAUNi  Ooukt  op  thb  Citt  op  Niw-Tobk  : 

appeals  and  proceedings  thereon .Ji,  3188-3199 

APPBA&AlfCI : 

by  defendant  in  action,  bow  made  ............................................ j,    421 

requisites  of  notice  of..... I,    421 

voluntas  general,  equlTalent  to  personal  service  of  tammons.i,    424 

notice  of,  may  contain  demand  of  copy  complaint...... i,    479 

oQpplementary  nroceedingsonly  autnorlaed  on  Judgment  after 

personal  service  or u,  2498 

Juriodlctlon  acquired  by,  in  suiTMcate^s  court ii,  2474 

of  party  in  surrogate's  court;  eflrect  thereof. ii,  2928 

of  partynotdtedTon  probate  of  will u,  2617 

who  may  appear  on  hearing  of  petition  for  probate  of  heirship, 

II,  2695 

who  may  appear  on  application  for  administration il  2669 

In  Justice  court ;  action  may  be  commenced  before  Justice  of 

the  peace  by ii,  2879 

Id.;  parties  may  appear  In  penwn  or  by  attorney n,  2886 

Id.;  guardian  ad  litem  for  Infant  plaintiff. ii,  2887 

Id.:  for  Infiunt  def^andant ii,  2H88 

Id.;  when  constable,  etc.,  may  not  act  as  attorney ii,  2889 

id.;  authority  of  attorney ;  how  proved if,  2890 

id.;  plaintlflr  to  prove  his  case ii,  2891 

id.;  defendant  may  ofl^r  to  compromise ;  proceedings  thereon.n.  2892 

Id.;  Justice  to  waltune  hour n,  2893 

id.;  of  plaintiflT  required  after  notice  of  arrest  of  defendant ;  ef- 

feet  of  future  to  appear n,  2899 

Appbauibs: 

to  subscribe  and  swear  to  attached  vessel.. i,    691 

Appbaibbmbnt  : 

on  inventory,  etc. ii,  2719 

fees  of  appraiser. u,  2599 

Appucation  : 

of  various  orovlslons  of  Code ii,  3347 

approval  of  bond  or  undertaking i,    812 

reference  to  approve,  etc «........!,    827 

ARBrTRATION  : 

limitation  of  action,  where  claim  ha«i  been  submitted  to I,    411 

subpoena  in,  how  Issued  and  served ..t,   894 

submission  to,  when  cannot  be  made ii,  2399 

what  controversies,  and  how ii,  2369 

appointment  of  additional  arbitrator,  or  umpire ii,  2367 

time  for  hearing;  adjournment,  etc ii,  2.168 

arbitrators  to  be  sworn ii,  2399 
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attendance  of  witoessea,  etc n,  rro 

all  the  arbitrators  to  meet ;  when  miOoiltr  may  award ;  fet*..AU  2T1 

award;  to  be  authenticated,  etc „ ii,  rzz 

motion  to  confirm « —ii,  2X"S 

to  vacate ^ . Ji.  :i3:4 

to  modify  or  correct - n,  srs 

motions ;  when  to  be  made ;  notice  thereof n,  2^^ 

cost«  on  vacating ~ n,  23^7 

Judgment  on ;  when  and  how  entered,  coata ^ ii,  rr* 
udgment-roU  ;  docket  of  Judgment  ..^ ^ u,  .lt^ 

effect  of;  how  enforced . . „ ii,  23'« 

appeal  from  order  or  Judgmcnu...«»«^ u,  -M 

enect  of  party's  death,  lunacy,  etc.;  proceedings  thereupon  ._il  •i.>1 

revocation  of  submission  ;  how  made..- .. ii.  2^:^ 

llabilitv  of  party  for  fees,  etc..........^ ........ ii.  2W 

limitation  of  recovery  against  him ii.  2>ii 

application  of  this  title  ,.........-,....«..~........ . . ii,  2i*6 

Ab&ut.    See,  also,  Bjul. 

on  Sunday,  when  allowed .« « i.  6 

for  non-payment  of  interlocutory  coat^  when  allowed u  15 

of  money  adjudged  due  on  contract,  etc.. forbidden i.  14 

prisoner,  custody  of. ~. 1.  no 

or  oiBccr  in  transit,  not  liable  to i,  ii? 

cnUtled  to  Jail  liberties i,  l«9 

escape  of,  sherilTs  liability  for i,  1>.  r«9 

by  coroner,  of  sheriff - ♦i,  174-177 

where  sheriff  is  plaintiff ....i,  175,  K 

BherifTs  successor,  duties  of  old  and  new  sheriff. ..i,  iff 

not  allowed,  except  by  t»tatatory  authority,  in  civil  action,  etc.. 

X,  ^« 

writ  of  ne  exeat  abolished -^i,  itA 

when  right  to,  depends  on  nature  of  action ;  allegation  of  ftaud 

In  contracting  debt — i,  M9 

depends  partly  on  extrinsic  facts „ ., „..!.  bS» 

recovery  or  frtrolgn  Ju<Igment  not  to  afXSsct  right  to i,  iii 

of  women,  when  allowed i.  523 

of  lunatic,  etc .  of  infant  under  14 ;  diiicharge.  etc  _ - j,  »« 

of  person  sutxl  in  representative  capacity,  not  allowed,  except 

for  personal  act „.^..^,..^. — a,  345 

order  qf^  when  and  where  made ....... — i,  iM 

by  whom  made „ i,  3« 

proof  necessary  to  obtain 1,  ^ 

may  be  granted  at  any  time  after  commencement  of  action,  t.  .V'i 

may  be  granted  to  accompany  summons ..— i.  :o^ 

made  by  Judge,  security  upon;  minimum  amount  thereuf.i.  i» 

made  by-  court ;  security  upon „...i,  H» 

contentH  and  requisites  of;  to  whom  directed i,  »1 

plaintiff's  attorney  may  limit  time  for  execution  oC J.  '"1 

papers,  delivered  to  defendant;  originals  filed. i,  Sr;^  :.*i 

now  executed - 1,  W 

motion  to  vacate,  when  to  be  made... j,  :»7 

how  and  to  whom  made ^ „..u  y>-< 

opposition  to  - ~, ~. u  '** 

Injunction  and  attaclunent.  not  granted  with. ..i.  719 

application  to  vacate,  etc.,  how  soon  decided . L  7W 

when  defendant  may  procure .-«..- U  730 

privilege  from  ;  discharge  of  privileged  person U  564 

attomc3-s  and  other  court  officers..,. ^ U  3«Si 

defendant  has  twenty  days  to  answer  afler..^ a.  » 

supersedeas,  unlei^s  defendant  is  charged  in  execntion.  etc -i,  KS 

deposit  with  sheriff  upon,  disposition  of.... ^ i.  5« 

wh*"  paid  to  third  person l.  S» 

sheriff  to  file  papers , i.  s» 
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exemption  from,  of  witness,  while  obeying  subpoena.    See  Wit- 
ness. 

cannot  be  granted  in  controversy  submitted i,  1281 

replevin,  where  order  of  arrest  has  been  granted ......ii,  1714 

officer  exempt  in  action  against  association u,  19Z1 

in  action  against  Joint  debtors  not  summoned  il,  1940 

of  person  usurping  office ii,  1949 

people,  municipal  corporation,  etc.,  may  have  without  security, 

II,  1990 

In  habeas  corpus  of  person  about  to  remove  prisoner. ii,  2054-2057 

in  action  upon  Judgment,  when  not  allowed ii,  2213 

of  delinquent,  on  warrantto  collect  fine ii,  2296 

in  supplementary  proceedings,  warrant  for ;  vacating  same,  etc. , 

11.2437-2439 

undertaking  of  Judgment  debtor ii,  2440 

exemption  of  Insolvent  debtor  trom.    See  Insolvknt  Pxbtor. 
.    in  other  courts.    Sec  titles  of  those  courts  respectively. 

in  particular  actions  and  special  proceedings.    See  titles  of  those 
actions  and  special  proceedings  respectively. 

Arrest  iir  Court  or  Justice  of  the  Peace  : 

'^        cases  where  order  of,  may  be  granted ..n,  2894 

In  what  actions  defendant  may  be  arrested ii,  2895 

upon  what  papers,  order  may  be  granted ii,  2896 

contents  of  order u,  2W7 

duty  of  constable il,  2898 

return;  when  plaintiff  notified  must  appear. n,  2899 

constable  to  keep  defendant  in  custody ii,  2900 

motion  to  discharge  defendant  from  such  arrest u,  2901 

effect  of  defendant's  discharge  from n.  2902 

what  plaintiff  must  prove  to  obtain  Judgment  after  onler  of 

arrest  execute<i ii,  2908 

privilege  from  arrest u,  2904 

undertaking  on  answer  of  title,  alter  order  of u,  2952 

defendant  must  be  discharged  from,  on  acUonrnment  by  consent, 

etc.,  of  action  before  Justice,  when n,  2964 

of  defaulting  witness  before  Justice  ;  fine,  etc ii^  2975 

ARRI8T  a  Makins  Court  or  the  Crrr  or  New- York  ;  District 
Court  or  Nrw-York,  aicd  Jcstiobs'  Courts  or  Albany  and 
Teot.    See  titles  of  those  courts . 

Amault  and  Battery: 

limitation  of  action i,    384 

Justice  of  the  peace  no  Jurisdiction ii,  2H63 

on  the  high  seas,  action  for,  in  N.-Y.  marine  court u,  3177-3187 

action  for,  cannot  be  maintained  in  district  court  of  Now- York, 

II,  3215 

In  Justice's  courts  of  Albany  and  Troy ii,  3223 

included  In  term  "  personal  ii\Jury  " n,  3343 

AsuMXiNT.    See  Tax. 

AwBSSiCBNT  or  Dakaoxs  : 

when  testimony  required  on,  may  be  taken  by  commission i.    888 

on  Judgment  on  default ii,  1213-1216 

substituted  for  ad  quod  damnum,  a  Sute  writ ii,  1991,  2103 

application  for ii,  2104 

when  applied  for  by  attorney-general  or  district -altomcy...n,  2106 

to  whom  directed ii,  2106 

contents  of ii,  2107 

notice  of  execution n,  2108 

Inry,  how  procured n,  2109 

to  be  iwom y^ ^ ii,  2U0 
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Inqniditan  :  discbcrve  of  Jury. n.  an 

notice  of  appUcauon  to  court  on.. ^^n,  niS 

court  may  aetaaide^.. „ „ ji,  nij 

order  on  oonflrmlog  ~. — ~. a,  lii« 

damages.  State  treaaorer  to  pajr  to  governor zi,  zilS 

governor  to  pay  to  court ^ n,  nm 

investment  of. - - — ii,  2117 

how  obtained  bv  claimant n,  2115 

may  be  allowed  on  taking  of  lands  by  the  United  States. q,  aiy 

Absbtb: 

definition  of«  as  used  in  chapter  on  sumgatM*  coartSi. 11.  2a* 

when  order  or  decree  against  execntor.  etc.,  coochtaive  evi- 
dence ot ~.. ..~....................«...........~^... — u.  2902 

See,  also,  l*Ea80iiAL  PBOPniTT;  ScxmooAn,  cic. 

AssxoHu: 

cannot  be  arrested,  except  for  peraonal  mcL,....^ ^ L   as6 

AwiGNJEB,  Official: 

when  may  consent  to  discharge  of  Insolvent......^....^ n,  ZUS 

be  required  to  file  security  for  costs,  when.  .......ix,  396BL  S2«Q.  SSI 

of  Insolvent  debtor.  See  Iksoltkct  Dxbtok  and  OmoAi.  Bo2rs. 

AasxaicmNT: 

of  dower  is  a  bar  to  action  for  dower  ..<»....«. — ...^.^..-..^ u.  iflH 

of  cause  of  action :  eflbct  of..................^...  ,.^.^^.. ...^ii,  I90 

what  cause  of  action  transferable  by.^................... ........ jx,  1910,  WA 

Judgment,  when  tran8rerable.....«......i»........... — .ui,  1912 

hy  corporation  after  petition  for  voluntary  dissolution,  void. .  .n.  2i3i 
of  bond  for  Jail  liberties.    See  Bo5i>  for  Jail  LianTixa. 
of  Judgment.    See  JcDONKfrr. 

See,  also,  IvaoLVUxn  Djotor;  JuDemirT  Dbbtor. 


wiitoC  abolished — ...................... — ....... 11.  i«7 

AnocEATB  JusncB.    See  Surnnn  Court. 

Assocunow: 

loint-stock,  when  within  Jurisdiction  of  superior  dty  court. i,  SSS,  2M 
of  county  court . — 1,    ail 

action  by  or  against,  how  maintained .....n,  191  i 

death,  etc.,  of  member,  efftct.......... ..lu  IVJ) 

ofllccr  cannot  be  arrestett — .....11,  istu 

eflfbctof  Jndgment:  cxpctition .... — 11,  l«l 

subsequent  action  against  members. — n,  193 

effect  upon  statute  of  limitations.... it,  1'3 

misnomer,  etc. ,  not  available ™... — ...n,  !??♦ 

transporting  passengers,  to  file  statements  of  members,  etc .  .u.  19«i 

consent  of,  to  discharge  of  insolvent.......... . n,  21M 

Attacbmsnt  of  Propkrtt,  Warraht  of  : 

in  what  actions  permitted ........... .......... ....1.  Oft 

{iroof  required  to  procure ~ ......1,  C3t 

n  action  against  public  officer,  etc.,  for  peculation,  etc... — ..a,  fX 

when  and  by  whom  granted..... . ....j,  63g 

effect  of  complaint  aubsequenUy  made... a,  6» 

service  of  summons  after. ..............................i,  6>t 

affidavits  to  be  filed,  on  procuring. «.  €» 

undertaking  required,  beforo  granting... . . i,  6M 


not  from  people,  officer^  municipal  corporation,  etc.. u!  19» 

attorney.......... 

Digitized  by  VjOOQ IC 


from  people,  officer,  municipal  corporation,  etc.. u.  19» 

warrant  must  bo  subscribed  by  Judge  and  attorney .  ,  i.   MI 


INDEX.  76S 

AsvAoaiONT  or  Pkopkett,  nc.  —  Continaed.                          Vol.  8«c. 

wamni,  contenta  of;  to  wbom  directed .^ -....«^«......i,   641 

mav  be  iMued  atiuune  time,  to  difl^rent  counties.  .^^.^ i,  641 

undertaking  not  invalidated  by  improper  granting i,  642 

XbB^eution  <^  vmrratd : 

who  controls  proceedings  on  execution  of........^.  „ i,  643 

manner  of « » «...........i,  6t4 

attaching  interest  in  real  property^ ^ . i,  645 

stock,  etc. ,  against  foreign  corporation i,  646 

Interest  in  corporation i,  647 

cause  of  action  arising  on  contract............ ....................  j,  648 

negotiable  securities  ........... ......*. » i,  64S 

mode  of;  delivery  of  papers - i,  649 

certlflcate  of  defendant's  interest,  etc. ,  to  be  nimlshed. i«  690 

person  revising,  etc.,  to  be  examined ..........i,  651 

rights  of  owners,  etc.,  of  vessels  carrying  defendant's 

goods  — -,.-»....... I,  652 

when  deprived  of... —................. i,  653 

■heriff*  to  make  inventoir........ i.  654 

sheriir  may  maintain  actions .........i,  655. 677-<;rt0 

may  be  directed  to  soil  perishable  goods,  or  animals.!,  656 

claims  to  property  attache<l,  sherilTs  Jury  to  try i.  657 

proceedings,  If  finding  is  for  claimant i,  658 

finding  for  defendant  not  to  prejudice  claimant i,  6.')9 

domestic  vessel ;  claim  of  ownership ......i,  660,  661 

undertaking  on  such  claim....... i,  662 

when  discharged i,  663 

action  on  undertaking ....i,  664 

defence  la  such  action  ;  piaintlflTs  recovury i,  665 

sale  of  vessel .,..» i,  672,  673 

Ibreign  vessel ;  claim  of  ownership....................... i,  666 

notice  of  application  for  valuation ....................... i,  667 

undertaking  against  such  claim. i,  668 

when  discharged .........i,  669 

when  debtor  may  .claim  vessel i,  670 

sale  of  vessel i,  671-673 

■heriff*  to  keep  property  attached i,  674 

when  directed  to  pay  monev  Into  court,  or  deposit,  .i,  675 

to  pay  surplus  to  defendant .......i,  676 

•etion,  when  plaintlflr  may  bring,  in  name  of  himself  and 

sheriff' I,  677 

■harifl*  to  receive  proceeds ...........i,  677 

not  liable  for  costs ...............i,  677 

leave  to  bring,  how  obtained i,  678 

plaintiff; when  Joined  with  sheriff:  after  commencement,!,  679 

ooDrt  or  Judge  to  control  proceedings i,  680 

return  by  sheriff,  of  Inventory,  how  enforced. .................  j,  681 

MoUon  to  vacate  or  modify  warranty  or  increa*€  mcmrity: 


who  may  make., 
whom 


befbre  whom  and  how  made .....i.  683 

may  be  opposed  by  new  proof,  etc i,  683 

denial  of,  not  to  prejudice  subsequent  motion i.  686 

DfHlharge  of: 

wheu  defendant  may  apply  for..... t,  687 

underuking i,  688 

application  by  one  of  several  defendants,  undertaking.. t,  689 

underUking  to  be  filed ;  sureties  to  Justify .i,  690 

sheriff  to  retain  property  until  Justification i,  691 

provisions  as  to  discharge,  apply  to  vessels i,  692 

partner's  interest ;  other  partners  may  apply  to  discharge,!,  098 

undertaking l,  094 

Taluatlon  of  defendant's  interest i,  690 

plaintiff,  when  entitled  to  notice ...........:.............!,  690 

Order  ofvhfitmcu:  r^  t  ^^ 

genenUy. .*^b¥.LiQDgJ.<^ — .i,  887 
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mie  as  to  levy  nuder  a  Janlor  attachment.. . . 1,  «98 

JudRe  issuing  first  to  control  BUbseqaeui.... i.  609,  709 

applications  to  vacate  or  modify,  wneremade i,  TOO 

foreign  vessel ;  undertaking  by  Jaoior  creditor U  701 

when  attachment  forbidden,  after  faltare  to  give l,  798 

lunior  plaintiff,  rights  oC,  in  action  by  sberifTand  seni  >r  plaint- 
iff   1,  703 

may  be  allowed  to  sue  Jointly  with  sheritT. „.i,  704 

rights  of  tliird  and  other  subsequent  attaching  creditors.... .  i.  705 

order  of  preference  between  warrants  and  execntiooa,  l,  1407.  1403 
ProcecdinffS  q/ter  jiuiffmcnl : 

to  what  sheriff  execution  to  go 1,  7W 

execution,  when  only  against  attached  property — u  TttT 

I        how  sheriff  to  enforce  and  satisfy  Judgment — i,  7D8 

after  discharge  or  annulment,  property  delivered  to  defend- 

books.  papers,  undertakings,  etc,  to  defendant. — i]    710 

defendant  to  be  substituted  m  sherifTs  action ....i.    710 

real  property ;  notice  of,  to  be  cancelled i,    711 

return  or—  warrant i.    712 

arrest  and  injunction,  not  granted  with ..„!,    719 

application  to  obtain,  vacate,  etc.,  how  soon  decided. a.    719 

defendant  interpoaing  counterclaim  may  procure u    72D 

proof  of  the  levy  of,  etc.,  when  required   on  application  for 

Judgment L,  1217 

warrant  of.  cannot  be  granted  iu  controversy  submitted u  12SI 

levy  not  to  be  discharged  on  appeal i,  1311 

'  execution,  when  warrant  of,  has  been  levied i,  1370 

levy  under  execution  forbidden,  uule^  warrant  of.  vacated 

or  annulled i.  Ul5 

action  against  othcer,  for  levy,  etc. ,  rights  of  in«lemnitors. 

I,  1421-1127 
when  action  cannot  be  matntalne*!  to  recover  chattel  taken 

under i.  1690,  2919 

.(Order  of  preference  of  warrants  of,  and  executions,  etc... 

1,  14«17,  1408 
"provisions  applicable  to   action  to  foreclose  chattel  lien... 

II.  173a,  1740 
in  action    against  d^endants  Jointly   indebted    but    not 

summoned n.  1940 

eottt.   additional   allowance   in  action,  when  it  has  fsuuicd 

It,  3252,  3254 

when  warrant  is  said  to  bo  "annulled" ii,  3343 

in  Justice's  court.    See  JusTicx  of  rni  Peack  attd  his  Ooukt. 
In  other  courts.    See  titles  of  those  courts,  respectively. 

Attachment  of  thb  Pebson,  "W arrant  of.    See  Cojctempt;  Sheriff: 

Witness. 
against  director,  etc. ,  to  collect  Jndgroen;  for  costs  against  coi^ 

poratlon n,  1987 

ma>'  be  Issued  for  disobedience  of  certiorari  or  habeas  corpus,  to 

inquire,  etc ii,  2008 

power  of  county  may  be  called  out  to  execute n,  20QO 

injustice's  court.    See  Justice  of  the  Peace  ani>  his  Court. 

AT^BICDAirTB: 

of  courts,  not  to  practice  as  attorneys i,     O 

upon  supreme  court,  etc,  in  N.  Y.  and  Kings  counties.!.  93,  90 
tenure  of  office  and  fees  of,  not  afD^ctcd  by  Code ....n,  3SM 

of  the  diflbrent  courts.    See  the  titles  of  the  sevenil  courts. 

attestation  of  wills,  etc „ „. n,  aOS 

Attorxbt.  Sec.'also,  Attorney  and  Counsellor. 

process  to  be  subscribed  or  indorsed  with  name  ^r ....,,.^^  j      u 
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partiea  may  appear  in  person,  or  br i,     55 

none  but  attorneys  to  practice  in  New-Tork  and  Kings  counties.. 

1.63,      64 

death  or  disability  of;  proceedings  thereupon  .- i,     65 

lien  of.  not  aflfecled  by  client's  settlement,  etc. i,     66 

of  plaintiflT,  niuxt  subscribe  summons i,  24,    417 

to  subscribe  notice  of  appearance,  answer,  etc i,  5.%    421 

for  poor  person,  to  be  assigned  to  prosecute  or  defend i,  460,    465 

costs  to  be  paid  to i,    467 

appearing  for  two  or  more  defendants  to  receive  one  copy  com- 
plaint  - « - I,    479 

to  subscribe  pleading I,  55,    520 

▼erlflcation  of  pleading  by,  when  allowed i,    525 

copy  of  account,  by i,    531 

to  pay  costs  for  scandalous  pleading i,  515,    547 

to  subscribe  order  of  arrest,  and  may  limit  time  for  Its  execu- 
tion   „.. I,    561 

warrant  of  attachmtuit i,    641 

when  to  be  served  witli  papers,  insteail  of  party i,    799 

may  execute  satisfaction-piece  of  Judgment  within  two  years...i,  1260 

{>roof  of  authority  in  action  for  real  property ii,  1512-1514 
n  special  proceeding  instituted  by  State  wrlt»- ~ ii,  1995 

rorroifate,  when  not  to  In?  coun«wl  or  attorney ii,  2529 

father  or  son  not  to  be  counsel  or  attorney,  etc ii,  2925 

before  Justice,  consttiblc,  partner,  etc.,  of  Justice,  not  to  be  at- 
torney  M...... II,  2W9 

*        authority  of,  to  act,  how  pn>ve  I «... ii,  2890 

for  plaintiff  may  limit  time  for  serving  summons i,    425 

Interested  In  recovery  as  compensation  for  services,  not  liable 

■      for  costs - II,  3247 

,  liability  of,  for  costs  when  defendant  entitled^  to  require  secu- 
rity  II.  3278 

'  not  entitled  to  witness's  fee.  when  attending  in  behalf  of  his 

;      client II,  3288 

■ervice  of  papers  on,  how  made.    See  Skkticb. 

Attorkbt  axd  Oocxsellor.    See,  also,  Attorxbt. 

may  be  punished  for  misconduct. „ i,     14 

\    Judge^  Jutlge's  partner,  or  clerk,  when  not  to  act  as. i,  49,      50 

,  examination  and  admission  of. i,  56-60 

oath  of  oQlce  and  certilicate  of  admission i,     .^9 

residing  in  adjoining  Staites,  may  practice i.      60 

clerk,  deputies,  etc..  not  to  practice  in  their  own  courts i,      61 

sheriflT  and  certain  other  othcers  not  to  nrsctlce  as i.      62 

none  but  attorneys  to  practice  in  New- York  and  Kings  counties. 

1, 6.1,      64 

compensation  left  to  agreement ;  lien  therefor i.     66 

removal  or  suspension,  for  malpractice,  crime,  etc.;  proceedlnt;s, 

etc- I,  67-69 

certain  acts  prohibited  ;  disobedience  how  punished,  etc i,  "(M^O 

not  to  defend,  when  thev  have  been  public  prosecutors i.  last) 

but  If  prosecuted  may  defend  In  person i,      81 

court  of  appeals  lo  make  rules  for  admission  of. i,    193 

privilege  of.  from  arrest i,    565 

not  to  disclose  professional  communications. i,    835 

Attorhit-Gixkral  : 

may  sue  for  penalty  to  prosecutor,  limitation  of i,    387 

to  be  sen'ed  with  summons  when  State  Is  party,  in  partition  .ii,  1594 
when  may  bring  action  against  directors,  etc.,  or  corporation. Ii.  1782 

action  by,  to  dissolve  corporation - ii,  17J?6 

annnl  corporation,  when ~. n.  1797,  1798 

when  must  bring  against  corporation ii,  1808 

ii^unctlon  against  persona  illegally  acting  aa  corporation...!!,  1956 
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AnoMXY-OBinnui.— Oontlna«L  ▼<*-  9«« 

action  by,  against  nrerper  of  offiee,  franehte.  etc "'-'{;£;  J25 

proceedings  fn;  trial,  etc .-..- ii,l»«.  im 

aasumptioD  of  ofBce  by  person  entitled — —.-.....«. u,  l»i 

proceedings  to  compel  dell^ry  of  books,  etc Ji,  IM 

damages  against  nsarper...^.. . -~— -.—ii,  i»» 

one  acMori  against  several  claimants u,  I«4 

liUuncUon ^  '» 

final  Judgment,  etc^..~. 1".  }« 

to  vacate  letters-patent,  when "r'Ti^iS 

trial;  Jndgment-roU,etc.....*~..  ..~.~.^.. n.  W5*-i»» 

inaction  for  conversion  ofpabllc  ftinds,  must  have  notice  of 

appUoition  to  dispose  of  proceeds-.^.....,--, -U,  IJJ 

must  briiiff  such  action ^..«««....«..... ..........— ......~---~ix,  i»« 

action  of  <Jectment  for  real  property  eacheated  or  forfeiieJ, 

when  MM*  •  ^••••••••••.••••••■•••••••■■•••••o  ••••••«•  ..•••••••••-•-••^ 1 1«  i**' 

noUceoii'tobe  published ~. T.Tc-S*  IS 

proceedings  where  parties  are  unknown  ....«k........-j.~ii,  ivTS,  1?« 

roust  report  recoveries  to  commissioners  of  land  olllce — Ji,  1^ 

for  personal  property  forfeited  for  treason...,.^ n,  1« 

when  entitled  to  special  compensation  ftom  relator. M,  w 

may  apply  for  State  writ ..^  — .- — ••••••;••£"• -^-c^  *** 

pi^entof  fees  and.  undertaking  not  required  from,  on  babess 

QQmgg^  .,«.,.,,■«,,.....•...•.••••••• • ..»»«.....•••.•••"••»•••••-••— •«~«~»H,  3"3 

may  procure  habeas  corpus  for  felon  to  testify ^Ji.  3'|1 

affidavit  for  habeas  corpus  to  testify. .--..  j Ji.  3  a 

may  appeal  in  babeas  corpnn  and  certiorari .~u,  3^* 

appUcalion  for  writ  of  asseesmpnt  of  dMnagea....... — -. -^  21«d 

Older  or  notice,  when  to  be  served  on  him  in  insolvent  proce;^- 

Injp  ,  ..„„^ ^^..^ n,2lfia.  aw 

whentrprosecute  undertaking  In  conlemot  proceedings JX,  M 

sheriff  for  Uklng  Insufficient  undertaking n,  » 

may  require  certain  searches  without  fee --V^lt  ^ 

when  to  be  cited  In  surrogate's  court .^. ~n,  3516.  -c 

See,  also,  GoaPORATioii ;  Pboplb  of  tbk  Statk. 
Authoritt: 

evidence  of  authority  to  appear  for  plalatilTin  ^ectment  may  be 

comucUed    .  .    .~ ~..~~ ~. ~...— . u,  lii3r-liM 

evidence  of  authority  of  officer  or  court  to  act  as  surrogatala 

case  of  disability .- — ....- n.  J^ 

order  of  court  at  general  term  for  that  purpose  .  "  ^'^ 

how  such  authority  superseded. ... ...~^ 

letters  testamenUry,  etc.,  as  evidence 

of  attorney  to  act  before  justice  of  peace.. 

AWAU>.    See  Arbitratiow  akp  Costs. 

B. 
Bail: 

fictitious,  punishment  for  putting  In.. . ; . .....  «»«-««y --J*   , ' • 

custody  of  persons  surrendered  In  exoneration  of.~.....~~. ..i,   iw 

eflfcct  of  surrender  by,  where  cause  removed  to  or  from  superior 

supreme  from  county  oourt.................^..  ........^..^...^ ^..J,  3*S 

amount  of,  motion  to  reduce 1,  5£ 

defendant  discharKedlfrora  arrest,  on  giving,  or  rocking  depo«t.  i,  SZ 

may  be  given  at  what  stage  of  action..............^.........^ — ......^.o,  « 

at  any  hoar  of  day  or  night,  etc .........m^^.^ 1,  wl 

defendant  must  have  opportunity  to  procure — ..-.  —l,  STz 

when  defendant  may  give  ball,  etc.,  or  bond  for  liberties  .......I,  W4 

glvlnjf  ball,  contents  or  undertaking;  approval  not  rcquired.i,  5TS,  5P8 

examination  of  persons  offerocl.. .. .....................^.^....1.  S"» 

copy  of  papers  to  bo  delivered  to  plalntifTs  attorney .........^I.  577 
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Bail  — Contlnaed.  Tol.  Sec. 

glTlng  ball,  notice  of  non*«ooeptance m..... .1,    577 

tusUflcatlon :  new  nnderUUng ...................  ^ i,   fi78 

qnaiiflcatloDS  of  boll — I,    579 

Jastiflcation  of,  how  made......... i,    580 

allowance  oC u    561 

deposit  with  Hheilfl^  Instead  of. — 1,   582 

to  be  paid  into  court. I,    563 

bail  may  be  given  after ...i,    584 

disposition  oT:  when  paid  to  third  person.................. .j,  585«    566 

sheriff,  when  liable  as ...................................i,    567 

proceedings  onJndgmcnt  against.. ....................i,    588 

ball  linblc  to  sheriff  for  omitting  tojustliy ...i,    589 

sheriff  to  file  papers ......i,    580 

sarrendcr  of  defendant ;  ball  maj  surrender .t,    091 

defendant  may  surrender  himself. i,    591 

surrender,  how  made :  exoneration  of  ball 1,    592 

may  arrest  defendant  for  purpose  of  ball i,    893 

voluntary.  In  exoneration  ot i,    594 

sheriff,  when  to  have  rights  and  liabilities  of. l,    595 

bail  proceeded  against  by  action  only i,    596 

execution,  when  necessary i,    597 

duty  of  sheriff  thereon.... 1,    998 

defences  in  action i,    999 

may  be  relieved,  where  principal  is  Imprisoned,  etc i.    600 

exonerated.  In  what  cases i,    601 

in  habeas  corpus,  etc.,  prisoner  held  on  irregular  commitment 

II,  2085 

when  committed  to  another  officer 11,  2036 

certiorari  if  prisoner  not  entitled  to  bail 11,  2041 

how  bail  ordered ;  by  whom  and  how  taken ii«  2015,  2046 

discharge  of  prisoner  alter.. 11,  2047 

when  complete 11,  2048 

prisoner  who  appeals  must  be  admitted  to ........n,  2060-2062 

custody  of  prisoner  until  he  gives il,  2063 

recognizance  when  valid  for  an  adloumment,  etc.. 11,  2064 

InN.  Y.  marine  court ..........................n,  3168 

See  Arrest  ;  and  titles  of  the  different  courtsL 

Bailb; 

of  Judgment  debtor,  examination  of,  etc..  In  supplementary  pro- 
ceedings  11,  2441-2459 

foreclosure  of  lien  of,  upon  chattel.    See  VoEJSCLOsmut  or  Cbat- 

TKL  lAKH. 

BAazftVPT: 

Judgment  against,  how  discharged..... .....^.i,  1268 

tenant,  summary  proceedings  to  remove  him 11,  2231 

may  be  required  to  file  security  for  costs n,  3269 

BairxRirvTCT: 

of  tenant  under  lease  for  three  years  or  less  Is  ground  for  sum- 
mary proceeding  to  remove  him........... Il*  2231 

person  adjudicated  or  discharged  in,  may  be  required  to  Ale  secu- 
rity for  costs ...II,  3209 

Babtabdt  : 

when  Justice  of  sessions  cannot  sit  In .......................i,     48 

action  on  bastardy  bond  may  be  brought  Ir  district  court  of  New- 
York. ^ lU  3215 

Bavbt  H0U8I: 

keeper  ot  summary  proceedings  to  remove......... 11,  2ai 

^        'ghborof. 11,  2237 

9  Summary  PaocuDiifas  to  Rkootkb,  stc 
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Bill  or  Pakticulau  :  ^oX.  Sec 

coart  nUjr  order,  Aimished ...^..^ — . .~^—        ■  ..i.    sa 

Bills  of  Exchanqb  and  Pkoxusobt  None: 

of  moncjed  corporations^  actions  on,  not  limttrd... 1,    30 

parties  to,  m*y  l>e  Joined  in  action......... i.    4M 

may  bo  attached «.. . — l,    6«a 

{>rot«'8t  of,  etc. ,  when  evidence.    Sec  Documjuitakt  Bnikurcx. 
03t  action  upon.    See  Peomissort  Note. 

BoAKD  roK  ENroRCXKKirr  or  Jukt  Fixu  : 
Kln^s  county.    See  Tiual  bt  Jo»t. 
in  New-York.    Sec  Tual  bt  Jury. 

Board  or  Gomkittex  : 

oaths  may  be  admlnistere«l  by,  in  certain  caaea.... i,   MS 

subpoena  In  certain  cases  before,  how  issaed  and  aenred u   ■* 

See  Okrtioraki  ;  HAVDAinra. 

B0ARDIK0>H0USB  KRXPKR: 

foreclosure  of  lien  of,  upon  chattel.    See  Forrcumubs  or  Ckav> 

TKL  LlXM. 

Bodt: 

"  bodjr  or  oillcer  **  in  provisions  as  to  certiorari,  what  to  in- 
clude  ji,  B4S 

BoKD.    See,  also,  Dndkrtaeikg. 

in  legal  proceedings,  conforming  substantially  to  statute,  suffi- 
cient   _l,    73 

amendment  of. „ „ u    73» 

must  be  acknowledged  or  proved _ i,    f>i9 

party  need  not  Jolnm:  when  one  surety  suftlclent i.    mi 

general  form  ;  affidavit  of  sureties ;  approval  required i.    ^u 

partial  Jusllflcntion  by  several  sureties i,    au 

to  people,  for  private  suitor's  beneOt,  how  pro««cut«d i,    .>M 

not  affected  by  change  of  parties. j,    «5 

to  be  filed  with  clerk i.    b\6 

action  upon  a  penal ~ ii,  1«14 

of  committee  of  lunatic,  ou  petition  for  sale  of  real  estate u,  :^1 

of  guardian  of  infant  In  such  a  proceeding. ii,  ZiSi 

how  such  bonds  prosecuted „ n.  2Mi 

surrogates*  courts,  general  provisions  relating  to  bonds  ln.lL,  2S(^3~2610 
to  prevent  decree  where  property  withheld  from  executor,  etc_ii.  ITIS 

when  re<julred  by  decree  for  payment  of  legacy ii,  2J1S 

of  purchaser  on  sale  of  land  ou  contract  in  matter  of  decedent  s 

estate - ii.  27Sfr-SI 

of  third   person  on  claim  to   property   attached,   in  Justice's 

court ~ IL  291J 

action  aud Jutlgment  thereon n,  »U.  »i4 

for  bond  of^otncer,  and  action  upon  official  bond.    See  8«KRirp, 

ETC.  ;  Official  Bomd. 
for  cost*.    See  CJosts. 

of  piardian  of  Infant.    See  Guardian,  Qikkral  ;  Guaruav  ad 
LiTKM  ;  Infant. 

Bond  roR  Jail  Liberties: 

of  temporary  Jail,  applies  to  liberties  of  proper  Jail i,  142 

requisite.s  and  conclltion  of. ....«,l.  \M 

for  whose  benefit  held i,  ISi 

commitment  of  prisoner,  for  Insufllclency  of  sureties i.  ISI 

surrender  of  principal,  by  sureUes  In ...j,  I5S 

how  made i  im 

escape  of  prinoner  forfeits ^ U  itt 

defence  In  sherifTs  action  on (^-^-^^'M' ^  >• 
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Bond  vob  Jail  Libietiu  —  Continued.  Tol.  Sec. 

Judgment  against  sheriff  is  evidence  agtdnst  sureties,  etc.  ..I. i,  161 

mmmary  judgment  for  sheriff  on ^ x,  162,  163 

when  stayed ;  when  vacated i,  164 

evidence  In  sheriffs  action  on. .....i,  165 

assignment  of  forielted  bond,  to  party i,  166 

action  on,  bj  assignee ;  damages  recovemble i,  167 

assignment  bars  action  against  sheriff. a,  168 

defence  in  action  by  assignee,  on l,  169 

stay  of  proceedings  against  sheriff,  whore  assignment  not  taken 

I.  170 

coroner  may  take,  firom  sheriff  on  his  arrest i,  174-177 

given  by  sb^riff,  coroner  may  prosecute  or  assign.,.. i,  178 

person  arretited  in  action  brought  by  sheriff. i,  180 

Books  ahd  Papsbs  : 

discovery  and  inspection  of.    See  Discovebt. 

of  loreign  curporntion,  how  proved X,K^,  1)29-931 

what  books  to  be  kept  by  surrogate u,  8496-99 

to  be  preserved ii.  2500 

discovery  of,  certain  provisions  relative  to,  apply  to  surrogates 

courts. II,  2S38 

to  be  deposited  with  town  or  city  clerk,  when  Justice  removes, 

etc u,  3144 

certificate  as  to  Judgments  In  docket-book .......ii,  3145 

must  be  demanded  by  such  clerk,  after  death  of  Justice ix,  3146 

delivery  of  such,  how  compelled Ii,  3147 

transfer  from  mayors'  and  recorders'  courts  to  supreme  court,  u,  3197 

3198 

BRkAcn  OF  Proxuk  : 

action  for  arrest i,   549 

attachment  of  property  not  allowed  In i,    635 

action  for,  cause  not  transferable ii,  1910 

cannot  be  brought  injustice's  court ....ii,  2862 

as  to  district  court  of  New- York n,  3215 

as  to  Justices'  courts  of  Albany  and  Troy u,  3223 

Bribkry  : 

of  certain  offlcer8,ln  New- York,  Is  misdemeanor i,  1122,  1123 

certain  oflicers  in  Kings  county  receiving  bribe,  etc.,  deemed 

guilty  of  felony i,  1158 

acceptance  of  bribe  by  Juror,  penalty  for i,  1193 

Bbookltit: 

notice  of  sale  of  real  property  in,  how  published ii,  1678 

Bbookltn,  Crrr  Coukt  op.    See  also,  Superior  Citt  Courts. 

Is  a  court  of  record i,       2 

Judges  of,  to  fix  numbcT  of  court  attendants i,     95 

JurliKllcUoTi  of I,  263-265 

proceedings  before  one  Judge,  may  be  contluueU  before  another, 

I,    279 

clerk  must  appoint  deputy i,    284 

conHisls  of  toree  JudK<'K :  chief-tudgp i,    3117 

always  open ;  number  of  trial  tenns I,    308 

appointment  of  special  deputy-clerk  and  as^iHtants i,    309 

clerk  of,  pntltled  to  same  fees  as  county  clerk i,    310 

general  duties  of.    See  Clerk  ;  Couxty  Clerk. 

aherilt,  etc.,  of  Kings  county  to  attend  terms  of i,    311 

expenses  of,  are  a  county  charse i,    3U 

stenographer  lor,  appointment,  duties,  etc i.    313 

clerk  of,  must  account  for  and  pay  over  fines  and  fees ii,  J2M 

Is  included  among  superior  city  courts ii,  3343 

application  to  change  name  made  to ./;;; ii,  2411 
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BmooxLTN,  Jutnci  of  nn  Psacb  m :  ToL  Sac 

justice  In  tlztlk  district  must  be  an  sitorncT n.  SM 

Jarlsdiction  of  Jnstioe . ..-^..^ ~> .— n.  Jirr 

salaries  of  Jnstices,  fees,  etc ^..~..». .   .    ..n.  31}^ 

clerk;  how  appointed ;  salary;  bond — .»^« ^ n.  3119 

duties  of  clerk ii,  Sias 

common  council  to  desisnato  attendants,  etc n.  a3 

wben  plaintiff  may  serve  copy  of  complaint  with  siunmoiis; 

proceedings  thereupon — ^ ^ . n.  sm 

Jury  trial:  when  and  how  demanded. ~.. n,  ar 

setting  aside  default,  etc „..~^..~. — . ii,  SI3 

additional  costs  upon  recovery  of  f  lOO n,  3.S 

id4  where  defendant  recover*  lodirmeni at  i:J» 

costs  in  actions  bj  working  women — ^^ n,  .Tl.a 

costs  upon  adionmment —  — .n,  ^c 

application  of  other  pro\i8ions.    Holding  court  **i'**"  ".  SIS 

BvrPAL0«  SiTPnuoR  Ooukt  or : 

is  a  court  of  record  ...^^..^ ^.........^.^ .^^^ —  .i.      2 

Jndge  may  make  orders  in  actions,  etc..  In  supreme  conrt u   3M 

proceedings  before  one  Judge,  may  be  c<Mitinae<l  before  anutb«>r.i,   279 

Jurisdiction  of. 1.  26J-»4.  231.   a» 

exclusive  Jurisdiction  of  oertain  actions  disoontlnned  In  Justice's 

court I,   2M 

power  to  remit  fine  or  recogniianoe  imposed  by  it i,   :«« 

consists  of  three  Jntlgea;  chief-Judge i,   2» 

number  of  general  and  trial  terms ^ . i,   31 

issues  of  law,  where  tried...... —.........,.... i,   Sf 

clerk,  entitled  to  same  fees  as  county  clerk i,   99 

to  appoint  deputy,  and  special  deputy -clerk .^.. i,  ^m.   9» 

general  duties  of.    Bee  Clulk  ;  Codntt  Cluul 

stenographer ;  appointment,  duties,  fees,  etc — ....^....^. i,   JBI 

crier «...^..........~. — ^...^ i,   jr 

sheriff,  etc.,  to  attend  terms  of;  compensation ...^. i,   36 

spedal  powers  of  such  oflloers,  in  contempt  cases,  etc t,   JOB 

assessors  of  Buflklo  to  return  and  file  Jury  list  for........ i,   m 

drawing  of  trial  Jurors  for -... , i.   aH 

notifying  trial  Jurors  for ;  their  le»'ji i,   3B 

additional  Jurors,  when  ordered  drawn,  etc .«.. , i,    m 

application  for  habeas  corpus  or  certiorari  to  inquire,  etc^  may 

be  made  to  Judge  of.... u,  son,  W8 

Id. ;  when  writ  must  be  granted :  penalty  for  rcfustnc  . n,  9Di 

when  such  writ  may  be  granted  In  another  county,  retomable 

beforejudgeof .......^ n,  SB 

when  such  writ  to  issue  without  application n,  90 

proceedings  on  retnm  of  writ  of  habeas  oorpna..... ti,  JU 

warrant  to  bring  up  prisoner  about  being  removed   ..ji,  aM 

application  forcnanse  of  name  may  be  made  to . ......  n,  jm 

Dew  action  must  be  brought  In,  after  answer  of  title  in  Jmtice's 

court  in  Buffalo .........................................^...............^......n,  an 

appeal  from  Judgment  of  Justice  of  the  peace  in  BnfOJo  most  be 

■ach  appeal,  when  new  trial  not  hsid  in  aM>eIlate  ooort,  must  be 

heard  at  general  term... n,  SMI 

is  Included  among  superior  city  courts-..............^....,..........,  ,  .n.  aS 

certain  provisions  as  to  trial  Jurors  apply  to  trial  of  iDdictments, 

etc..  In.......... ................. — .-....«.. ............ n,  aff 

See,  also,  Sunuoft  Cm  Gocsti. 

BuEUL  Plaoi: 

exemption  oA  from  exacution-.-....^.^...........  -  ?,  U» 
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GAixifBAR:  Tol.  8ec. 

of  certain  coarta  of  record ;  court  may  order  printed i,     19 

expeiiM  of  printing,  a  connty  charge i,     20 

practice  in  New -York  city -^ i,  75M,  795,    977 

arrangement  of  iMuea  upon ^....., i,    flf78 

preference  on.    Seo  P&xrzuufCK. 

Cajcada: 

open  c  ^ 

questionflj  may  iafloe  to.. 

efrect  of  Judgment  of  court  _. 

will  of  personal  property  executed  in,  and  according  to  the  laws 

ott  when  may  do  proved  here ii,  asil,  3618 

Oakbzxbs: 

actkMU  againat ........... ji,  1945 


open  commission,  or  commission  or  order  to  examine  on  oral 

questions,  may  issue  to.............. i, 

efrect  of  Judgment  of  court  ofL.............................. . ..........i. 


Cass: 

settlement  ct  by  Judge  out  of  otOce,  allowed..... I,     25 

in  cause  tried  at  certain  circuital  etc.,  in  New-Tort,  before  whom 

aetUed i,    238 

on  appeal,  or  motion  for  new  trial,  when  n«>cessary ;  how  made 

and  settled « i,   VSft 

when  appeal,  etc.,  may  be  heard  without  a x,   tN6 

required  on  appeal  ttom  order,  made  on  motion  for  a  new  trial 

on  minutes j,   9M 

preparattoo  and  settlement  of;  stay  of  proceedings i,  1005 

ttatemeotof  exceptions  in,  does  not  prejudice  motion  for  new 

trial - I,  1008 

on  submission  of  oontroverey  without  action i,  1279,  1280 

when  required  on  appeal  to  court  of  appeals,  eta i,  1339 

on  appeal  tnm  surrogate's  court....... n,  2578 

coats  in  making  case,  etc.. ix,  82&1 

Cattlb  Law.   See  Strays,  Pbocbbdinos,  sra 

Causb  or  Acnosc: 

bow  stated  and  numbered  in  complaint. I,  481-tt3 

what  causes  may  be  united  in  same  complaint. i,   484 

when  deemed  single i,  485,   488 

for  unlawfbl  amst  of  lunatic  or  Infiuit,  arises  when .........i,   554 

OD  contract,  may  be  attached  ........... ..................................i,   548 

may  be  stricken  out  for  disobeying  order  for  discovery...............i,   806 

ciTU,  not  aflbcted  by  criminal  prosecutlon............«.................JX,  1899 

eflfcct  of  transfer  ofl......~...i......~. .......•..••  •..•...mm.mm.........m...m...xi,  1909 

what  causes  of  action  may  be  transferred ....JX,  1910,  1911 

how  far  assignment  of  Judgment  transfers  the Ji,  1912 

Joinder  of  several,  against  same  person.  In  favor  of  the  people.li,  1968 
consolidation  of  several  actionafor  same,  in  favor  of  the  people, 

n,  1989 

wiMl  may  be  Joined  In  Jnstice*8  court....... .....................IX,  2987 

Sea  Jusnca  or  tbb  Pkacb,  nc,  7. 

OBKTiriOAn : 

of  age,  etc,  of  Judge  of  court  of  record  to  be  filed  ....................j;     51 

of  admiation  of  attorney  and  counsellor .......................i,     59 

attached  to  paper  used  aa  evidence,  form  and  requisites  of  ..j,  957-999 

when  under  seal .J,  996^909 

by  aberiH;  of  aale  ot  real  property  under  execution...... j,  1438,  1439 

•tCfOn  redemption  of  real  property  sold  under  execution. 

Bee  Jtnmpnaif  or  Bbai.  Propkxtt  bold  uitobr  Bxxoimoir. 

Baa,  also,  Doguhsiitakt  Evxpsmgi. 
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isaSUtewTH 


penoaa  served  with,  most  obejr  writ ;  fees  to  be  paid, 

who  entitled  to  prosecute  this  writ . 

when  the  writ  will  not  be  allowed 


application  for  writ :  how  and  to  whom  msde 

application  In  another  coantj ;  proof  reqoired. 
contents  of  petition  for  snch  wnt 


when  writ  must  tw  granted ;  penalty  for  refosinc- 

form  of  such  writ ..-. . 

when  writ  may  be  made  returnable  before  another  Jud^ n,  y:3 

writ  mast  be  obeyed,  etc —« n,  ara 

when  writ  to  issne  without  application .....^^ n,  jeS 

return  to  writ;  its  contents ...^.^.^^ ■■... n,  ys 

proceedings  on  disobedience  of  wriL..,»..,.^~> »...  ,  ,.-..  .  .n,  SSS 

precept  to  bring  up  prisoner ^ n.  S-S 

power  of  county  may  be  called .^-  n.  3-^ 

when  prisoner  to  be  discharged  In  civil  cases _ji.  ai33 

legality  of  certain  mandates,  under  which  prisoner  beid,  not  to 

be  inquired  into — ~ — „..,. — ~. n.  SM 

notice  of  hearing  for  dischaige  of  prisoner  to  be  given  in  certaia 

cases. .^...^ ,..,....«M^.««..,. n.  ;ai 

when  to  issue  on  application  for  habeas  corpoa ,      n,  ynl 

proceedings  upon  return  of  writ.....^^. "  2Da 

id.;  when  discharge  to  be  granted ;  when  prooeediugs  to  cease, 

n.aHS 

when  does  not  prevent  habeas  corpus  and  vice  Ter<a ^n.  m 

bail  on,  when  and  how  ordered — ..~.».. — .,.,     ,      m,  i^ 

id.;  by  whom  and  how  taken — .^..^.^..^.^..^^ -...il  3Mt 

discharge  of  prisoner  bailed  .......... ~~~     ■  tl.  2WT-3NI 

when  such  prisoner  may  and  may  not  be  re4mpTiaoned..^ lu  39 

penalty  for  violation  of  last  preceding  provision. , n.  JsM 

id.;  for  concealing,  etc.  prisoner  for  purpose  of  avoiding  WTit.ii,  sa 

id.;  lor  aiding,  etc.,  in  such  concealment,  etc — «-^ —- .lu  aosa 

warrant  to  bring  up  prisoner  about  to  be  removed,  etc il  ya 

when  offender  In  such  case  to  be  arrested ..— ^.. ii,  jffl 

execution  of  such  warrant ;  proceedings  to  relieve  prisoner  ..  jt,  3i5< 

proceedings  to  punish  onender...^.. « „ «... il  J^ 

penalty  of  revising  copy  of  process  ....,^........ ■....—■....»..■  u.  2iO 

CkKTIORA&I  to  KXmW  DKTKRMINa.TION  OF  IirPZKIOE  TUBC^riX: 

Is  a  State  writ ;  may  be  styled  writ  of  review „ n,  tm 

person  served  with,  must  obey  writ ;  fees  to  be  paid  or  tendered. 

n,  5n» 

cases  where  writ  may  issne ^..^^^..,..^...,..^,.^ -^..n.  219 

It  cannot  issue. .........,.™.. .........  ji,  2121,  212 

when  to  Issue  from  supreme  court  or  superior  dty  conrt. n,  I13 

from  any  other  court „....» it.  21^ 

limitation  of  time  for  review  .....«»..,.,. — «... n.  ?12S 

in  case  of  disability ...«..,......., .p.  2lS 

application  for  writ;  where  and  how  made  ......... — «. u,  a5 

when  notice  is  necessary ;  mfrvicn  th^wiof n  jiy 

to  whom  writ  directed , .,-..11.  213 

mode  of  service  of  writ ... .... 11,  21 «» 

stay  of  proceedings  on  issuing  of................^...... ..... ..11,  21S 

when  and  where  writ  returnable... — m  21S 

subsequent  proceedings,  as  in  an  action.^,..............     ,  .■.,..,..a  21:9 

return  to;  when  and  how  made.....^..«~.,^......^.... 11.  2134 

how  compelled ;  fees  for  making..^. — ............ ....... ..11.  213S 

after  term  of  office  expired ...^..... ..■..«.. .^^...........^ii,  2191 

when  third  person  may  be  brought  lo...^..........^.,........ n,  217 

bearing  upon  return  to ..—..-.«.  ji,  2l» 

amdavlts «...........«...«,....«.. 11,  2J3t 

questions  to  be  determined ..n,  21W 

final  order .«.....,..,....,... , a,  SUl 
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hearing  upon,  restltatlon  may  be  awnrtlecl ..„.. n,  2142 

costs II,  2143 

entry  and  enrollment  of  final  order... ll,  2144 

effect  thereof. Ii,  2145 

"  body  or  offlcer",  and  "determination",  what  to  Include ii,  2H6 

application  of  foregoing  provUiooji  to  certain  cases ii,  214T 

to  civil  cases  only. ii.  214* 

Cballbhge  : 

peremptory i,  1178 

to  the  array I,  I17T.  1178 

in  penal  actions i,  1179 

how  tried,  etc I,  1180 

See,  also.  Trial  by  Jurt. 
Chanoe: 

ot  name ii,  2410-17 

Gbattkl  : 

action  for  in  court  of  record.    See  Action  for  Cuatt£L,  etc. 
Action  for  a  chattel^  in  justice^  a  court : 

juristliction , ii,  2862 

when  action  for  a  chattel  may  be  brought ii,  2919 

plaltitllt'may  procure  replevin;  aflltlav  it  and  under  taking^  ii,  2920 

requisition , ii,  2y2l 

how  executed ;  service  of  summons,  etc ii,  2922 

return  of  constable , .it,  2923 

defendant  may  except  to  sureties  •,  procecdlnffs  thereupon,  ii,  2924 

may  reclaim  chattel;  proceedings  thereon if,  292i 

JUBtiflcation  of  Hureties. ii,  2926 

when    defendant  may    be   arreatcKl   In   action  for  taking. 

etc.,  chattel ii,  2895 

when  and  to  whom  constable  must  deliver  chattel Ii,  2927 

penalty  for  wrong  delivery  by  constable ir,  2928 

claim  of  title  by  third  person..... ii,  2929 

defendant  may  demand  Judgment  for  return ii.  2930 

proceedings  In  the  action;  action  on  undertaking ii,  2931 

proceedings  when  Bummons  not  personally  served- ii,  2932 

when  action  notaflccted  byfiulure  to  replevy il,  2933 

undertaking  given  before Justhe  In  such  action.  Is  available 

in  new  act  ion  commenced  after  answer  of  title ii,  2957 

transcript  of  Judgment  In  action,  and  docketing ..ii,  3019 

execution  upon  Justice's  Judgment  In  such  action n,  3038 

when  may  be  brought  before  Justice  of  the  peace  In  Brook- 
lyn .....!:. ii,3llT 

In  district  court  of  New-York,  or  Justice's  court  of  Albany 

or  Troy ii,  3^10,  3211 

when  may  be  brought  in  district  court  of  New-York ii,  3215 

when  may  bo  brought  in  Justices'  courts  of  Albany  and 

Troy. "»  3223 

JLction  to/oreclose.  lint  upon  a  chattel: 

when  and  in  what  courts  maintain  able »,  1737 

warrant  to  seize  chattel;  proceedings  thereupon ii,  1738 

contents  of  Judgment  in "»  1730 

action  in  infenor  court ",  1740 

application  of  foregoing  provisions... il,  1741 

may  be  brought  in  dHtrlct  court  of  New- York ....il,  3215 

Injustices'  conrt^i  of  Albany  and  Troy m.»...1i.  8223 

in  city  court  of  Yonkers ....«..«»...»« 41,  8203 

<?HIIJ> :                                                                        Digitized  by  Google 
property  of  criminal  may  be  applied  to  support  of. —S,  2228 
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Chiu>  —  OontlnncdL  T«L  Bk. 

•  teomoraTy  «dmlni»traU>r  of  absentee  maj  proTide  for  Mppori 

orT. IX.2ST 

born  aftn-  making  of  a  will  may  peiiUon  for  compalaoiT  Ki- 

ilement  of  executor's  account ^...^ n.  Uai 

See,  also,  Imuju 

Oanr-JubOE.    See  Court  or  Appxau  ;  Bupuuoa  Citt  Courts 

OnouiT  Court: 

Is  a  conri  of  record 


teal  kept  by  county  clerk  to  be  the  seal  of- 1, 

appointment  of  times  and  places  for  holding u   ; 

several  may  sit  at  same  time  in  New-York. - „ 1.   : 

publication  of  appointment ^ .J. 

governor  may  appoint  extraordinary  term  of l. 

any  Justice  of  supreme  court  may  hold — 1, 

certain  ludges  oi  other  courts  may  be  de«igiiate«l  to  hoki,  in 

New-York U 

failure  of,  governor  how  to  prevent —^  -j. 

places  for  holding,  within  the  several  counties.  regulat(-d 1, 

issues  of  fkct  triable  by  Jury,  in  supreme  court,  to  be  tried  In  _i, 

law,  in  supreme  court,  may  be  tried  in .-...- — J. 

stenographers  for.    See  Supreme  Court. 


._    when  trial  awarded  in,  on  reversal  of  surrogate's  decree n,  3S6t 

Cratiom,  ih  Surrooatx's  Court: 

Jurisdiction  acquired  by,  in  surrogate's  court n,  JCj 

surrogate  may  Issue,  in  court  or  out  of  court. .^....^ il  Sist 

return  of  a,  definition  oi;  as  used  in  chapter  on   surrocatcs' 

courts — ^.. — n.  J5S4 

how  executed  and  returnable- — n,  JSli 

proceedings  to  bo  commenced  by- ...^...lu  2Wt 

must  be  served  within  sixty  days,  etc.,  when.. n,  SIT 

persons  constituting  a  class  to  be  made  parties ;  citation  where 

some  areimknown ..........^. — «^-.. n,  »• 

contents  of -..— n,  25iK 

service   of,  personally,  by  publication,  or  by   substituted  «er- 

who  to  be  cited  on  petllion  for  probate  of  will  «...«„ il In,  joi 

contents  of  such -.. — « ii.  2fl* 

persons  not  cited  may  appear. — ii,  2MT 

publication  of,  when  proprietor  of  county  newspaper  reftaaea  ..ix,  rss 

affidavit  of  such  pubUcauou;  what  to  state — . ii,  3BN 

Bee,  also.  Executor  akd  Admixistrator  ;  Truster.  Tcst.imxxt- 
ary;  QuARPiAir. 

Cwt: 

personal  service  of  summons.  In  actions  against.....^....,,..,.     ..i,  431 

charter,  ordinances,  etc.,  of,  how  proved ~..- ..-...— J,   Wl 

•ury  lists  to  be  filed  in  clerks'  offlcos  of  certain.- ^i.  lOU 

action  for  cutting,  etc.,  trees,  when  maintainable  by;  damafrn 

therein ~ n.  1«7.  Mg 

venire  for  trial  between  town  and,  beforejusticeof  the  peace,  n,  SB 
action  to  recover  for  conversion  of  public  funds,  etc   Bee  Pui- 

uc  FU»D8. 

See,  also,  Corporatiox. 

Olrr  OouRT  op  Brookltk.    See  Brookltk,  CrrrtOovftT  op;  B«rp»- 
RioR  CiTT  Courts. 

Citt  Court  op  Yowksrb.    See  Yoitrers,  Cptt  Court  op. 
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action  defined ...................^m...^.........^...... ^.  ........n,  3337 

only  one  form  of,  aUowed................,...................................!!,  ^339 

See  Action. 
prisoner,  discharge  of.  etc.    See  DiscHARai ;  Insoltxnt  Dbbtob  ; 

SXEOUTIOM,  ETC. 

GiAXif  ofTitlb: 

bj  third  person,  to  property  aeizod  by  sheriff;  trial  oC    See  Sher- 
irr»  JuRT. 

to  attached  vessel  ...«..............^.....^................ .......f,  66(MS73 

to  property  attached.  ...^.^.. ..........i,  657,  ii,  2912 

to  chattel  repleTled..»~...,M...^...............~. n,  1709,  2929 

to  real  property.   See  Limxtatiov  of  Action. 

Claim  vo  Real  Pbopxbtt,  Action  to  DxTKRinirs : 

who  may  determine......................^.................... ii,  1638 

complaint  in  ..........................^ «... n,  1639 

proceedings  when  plainUff's  title  is  denied  by  answer. 11,  1640 

answer  may  plesd  title  ....-.......—..............„.... 11,  i64l 

procMdings  same  as  in  ejectment..... 11,  I642 

where  defendant  claims  in  revecsion  or  remainder. 11,  1643 

Jadgmeut  awarding  defendant  possession  in 11,  1644 

.    final  for  plaintiff «. , n,  |645 

effect  of  anal.......... 11,  1646 

pfoceedings  for  new  trial  name  as  in  ejectment 11,  1646 

widow's  claim  to  dower,  action  to  determine.... .,.......« 11,  1647 

proceedings  where  plaintiff  admits  claim 11,  1648 

where  defendant's  claim  denied n,  1649 

r       may  be  maintained  by  or  against  corporation »,..n,  1690 

OUOUITMAN : 

not  to  disclose  confenlons 1,   833 

CLeek.   See,  also,  Comm  Clerk. 

of  court  of  record,  punishment  of,  for  misconduct.. 1,     11 

writs  and  process  to  be  filed  with,  when  returned i,     z^ 

or  deputy-clerk,  etc.,  not  to  practice  In  his  own  court «....!,     61 

must  act  as  guardian  ad  litem  for  infant,  when  appointed. i,    472 

bond  or  undertaking  to  be  tiled  with i,    816 

of  court,  deputy,  etc.,  oaths  may  be  taken  bt'fore i,    842 

to  open  commission  returned  by  agent  in  ceriuin  cases i,  904,    905 

to  indorse  and  file,  etc i,    906 

to  open,  indorse  and  file  conmiission  received  by  mall.... i,    907 

public  body,  etc.,  when  certified  copies  of  records  are  evi- 
dence  1,    933 

must  search  files,  and  certify  transcripts i,    061 

must  deliver  papers,  etc.,  when  place  ot  trial  changed i,    983 

Jadgmentby  default,  when  to  enter i,  1212 

amount  of,  how  determined  or  a.iscrtse<l  by i,  1213 

to  keen  Judgment-book,  etc 1,  1236 

duty  ox;  as  to  filing,  indorsing, etc..  Judgment-roll i,  1237-1239 

notice  of  pendency  of  action.  In  foreclosure,  to  be  filetl  wlth...ii,  1631 
to  make  entry  in  docket  where  some  Joint  debtors  are  not  scrve(Ln,  1936 

onsattsfluition  bv  release,  etc n,  1943 

les,  must  make  schedule  of. n,  2293 

Issue,  warrant  to  collect 11,  2294,  2295 

In  surrogate's  ofllce;  appointment  of ;  compensation ..11,  2SQ6 

of  surrogate's  court;  how  appointed;  powers n,  2509 

surrogate  liable  for  acts 11,  2510 

not  to  act  as  appraiser ti.  2511 

must  fHirnish  transcript  of  decree  for  money,  etc 11,  255'i 

may  Issue  execution  to  enforce  decree ....11.  2V>i 

of  Justice,  not  to  act  u  attorney  In  action  before  Justice ti,  28d9 
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Olbuc  ~  Continaed.  Tol . 

of  Justice,  service  of  notice  of  appeal  on.< 


undertaking  on  appeal  ........^.... — . — ....^ — ...^ u,  SBBI 

when  undertaking  may  be  filed  with  derk  of  appellate  coaft».]i,  aofi 
of  Justice  of  the  peace  in  Brooklyn ;  appointment ;  aalary; 

of  city  or  town^'depMit*7)f  tHMkiTJu^  renio\  ^l  <i  lu^- 

tice . u,  kl44-SM 

4>f  mayors^  and  recorders*  courts,  to  deliver  papers  to  couniy 

clerk .. «. II,  SBi 

of  district  court  of  New-Tork,  issue  of  execution  by,   afWr 

transcript  of  Judgment  dodteted.^.. ~>. -. n,  SB 

cosU  to  be  taxed  by -.-~ n,  33a 

review  of  taxation^ . ...^~. ^... ii,  £a 

duty  of;  In  taxing..^ ... n.  t3Si 

of  court  must  perform  service  without  fee,  except,  etc ii,  ;»§ 

of  court  of  appeals  to  account  for  and  pay  over  fees n.  oai 

of  certain  courts  in  New-Tork  and  Brool^lyn  most  account  for 

fees ~.....— n.  3SH 

of  court  of  record,  certain  State  ofBoersmay  order  aearcbcamade 

in  office  oL  without  |(Be...~..»...........~...~.....~~.~..~~~. u,  S90 

definition  or..... ..^.^.....^ .n,  SM3 

duties  of,  as  to  formation  of  Jury,  verdict,  etc  See  Tbxal  ;  Tbiai^ 

BT  JUKT. 

For  his  fees  generally,  see  Psn. 

For  clerks  of  the  several  courts,  see  the  titles  of  thoae  ooorts^ 

Oo»B  OF  CrrtL  Procbditu  : 

title  of  this  act n.  S34I 

rule  of  strict  construction  not  applicable  thereto....~...........,...n,  ^Jtf 

punLohmentfor  crimes  and  misdemeanors  thereunder....^ u.  33A 

application  of  portions  regulated  and  qnalified ;  when  old  law 

governs. .........................................  - — .........«.....~. n.  5J«7-J3# 

eflect  of,  upon  provisions  concerning  trial  Jurors,  etc.,  in  crimi- 
nal causes  ...... ....~... — it.  SBi 

grand  Jurors.  ................<.. — — . «.. — ii,  33a 

proceedings  taken  or  rights  accrued..... .... ix,  333 

appointment  of  terms,  etc....  " 

officers  and  offices. ...~.... . 

when  deemed  passed ;  when  to  take  effect.. 

OoiuoTOBs: 

application  of  provisions  concerning  temporary  admlnistra- 

Oomniusxoir.    See,  also,  Exposition. 

to  examine  party  or  witness,  without  the  State,  on  written  Inter- 
rogatories . ~~ — ............ ^.  887-fit 

on  oral  questions......... .....................................^ i,  oOw  BA 

open,  when  to  issue...... — ....-..............-^..^.j,  894,   «> 

upon  consent,  when  to  issue............ j,  fiM,   VR 

from  foreign  court,  to  examine  witness............. ....  t.,   fflS 

in  proceodrngs  to  discover  life-tenants  death,  when  issued .»..ji,  2311 

general  provisions  respecting.. ..,. n.  SU 

petitioner  togive  notice  of  «T«»pn«nii it  013 

execution „.... « u,  2314 

return,  what  to  sUte ...... . 11.  2314 

proceedings  on  return  of. .......................«^...  ji,  251* 

oertain  provisions  relative  to,  apply  to  surrogates*  eoarts n,  SK 

.      ,    ^  See  SURROQATE  AXD  HIS  OoURT, 

to  take  testimony  Issued  tnm  N.  T.  marine  court n,  im 

COSU  for  drawing  interrogatories  to.....,....«»..........,.........n,  «H 
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by  lufitlce  of  the  peace n,  2980 

orally;  copy  of  section  900  to  be  annexed..^ ^..^ ii,  2981 

wben  and  now  granted ii,  2»J2 

a4)oornm«nt....» ^..ii,  2983 

ezecation  and  retnrn  of  commission .............n,  2984 

receipt  thereof  by  Instice .^...n,  2985 

-wben  deposition  evidence;  when  taken  orally ii,  2989 

powers  of  commissioners ...............ii,  2981 

OomossioNxa  of  Hiohwats.   See  OTnsna  of  HioBWATg. 

COMXISSIONEB  OF  JUSOBfl: 

for  Kings  oonnty ........ ...............................................  .....j.  I12ft-1163 

OoMXisnoims  of  thb  Lakd  Office  : 

entry  to  be  made  In  books  of,  on  Judgment  vacating  letters- 
patent,  etc ~ .................«.........«ii,  I9S9 

transcript  of  such  entry  to  be  sent  to  county  clerk.. .................ii.  1960 

attorney-general  to  report  recoveries  of  real  property,  escheated 
or  forfeited  to  -..,.... «....a:,  1961 

Oomossiom  of  Exxcutor,  AoMiNU-nuTOR,  nc.    See  Few. 

OomaTTBi.    Ree  Boau>  o&  Comnnn. 

OomaTm  for  Luhatio,  Idiot,  or  Habitual  ItaiuirKARD : 

appointment  of ~...« ........ ..ii,  2322 

Jurisdiction  and  duty  of  court  in  such  proceeding .ii,  2320.  2321 

application  for  such  committee ;  by  whom  made .....ii,  2323 

duty  of  certain  offlcers  to  i^ply  for  such ii,  2324 

petition  for  such ;  proceedings  on  presentation  thereof  ............ii,  2325 

when  foreign  committee  may  be  appointed  in  such  proceediuKs, 

II,  232S 

order  for  commission  or  for  trial  by  Jury  or  court. »  ....ii.  2327 

contents  of  such  commlvtion ii.  2328 

commissioners  to  be  sworn ;  vacancies,  how  filled ii.  2329 

Jury  to  be  procured;  proceedings  thereupon ii,  2330 

proceedings  upon  the  hearing  before  such  commission n,  2331 

return  of  Inquisition  and  commission ii,  2332 

expenses  of  commi-Hsion;  pay  of  Jurora,  etc n,  2333 

proceedings  upon  trial  by  Jury  In  court ii.  2334 

subject  ofinquiry  in  cases  of  lunacy „......ii,  233ft 

proceedings  upon  verdict  on  return  of  commission it,  2336 

security  must  be  required  of;  provisions  concerning  such  se- 
curity  « n.  233r 

compensation  of  such ii,  2338 

Is  under  control  of  court ;  limitation  of  powers „ ii,  2339 

of  property  may  maintain  actions,  eto n  2340 

to  tile  inventory  and  account n,  2341 

may  be  compelled  to  file  same  or  render  additional  account. 

u.  2342 

Ikow  discharged,  and  property  restored. n,  2343 

proceedings  in  case  of  death  of  lunatic,  etc ii,  2344 

application  for  sale,  etc.,  of  real  estate  of  lunatic,  etc ii,  2348 

by  whom  made ;  petition ^ .n,  2349,  2380 

tond  of,  on  such  application ..................n,  2361 

bow  prosecuted ..................................n,  2363 

agreement  for  such  sale ;  final  order;  conveyance............. ii.  2306 

report  of  such  sale,  etc...... .^..^............n,  2396 

security  for  costs  when  required  In  action  by.......... .............n,  32n 

OoianriKiiT: 

to  Jail,  of  person  disolieying  certiorari  or  habeas  corpus  to  in- 
quire, etc .11,  2028 
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proceedings  ia  habeas  corpus  case  when  cofDmitmest  ts  irrcfvUr 

warcant  for  contempt  cannot  lasne  when  accQsed  la  hi  costodj  on 

criminal.. ..«. ~... -..- ■-. lU  CM 

in  contempt  prucecdinga.    See  Contempt. 

on  proceedings  to  compel  executor,  etc ,  to  file  inTeotorj,  etc. . 

U,  TTli 

M.;  how  discharged...... . ....... ..^..........  ^,..^^.^^^ » JU  TiS 

of  recusant  witness  in  Justice's  court ...........^.^....ii,  3uul-Siu9 

bee«  also.  Wirmtss. 

OoMMov  CiuinK : 

mla-Jolnder,  etc,  of;  when  no  defence  in  aciioo  agaimtt., n.  IM 

GoMVOif  Law: 

of  other  state  or  conntry,  how  proved 1,   %i 

rules  as  to  documentary  evidence  saved ^ 1.   *  i 

writ  of  habea.s  corpus,  application  of  provisions  to ii.  ?»«5 

rale  of,  OS  to  strict  construction,  nut  applicable  to  this  act ii,  SAi 

CoMVoir  Plxas,  CotniT  of,  we  the  Citt  an©  Couiitt  or  Nrw-Yuat- 

Is  a  court  of  record — .«.. ^ i.      l 

proceedings  iMfore  one  Judge  oU  may  be  continued  before  auotber 

u     3 

attendants  upon......................^........... .i.     S8 

Judge  of,  may  issue  warrant  for  witness  before  sherilTs  J ur^- ;  mar 

tax  costs  of  trial ....~ ~ t,  lir*,   V9 

general  lurisdiction  of..« 1,  »\  a&t.  265,   !>« 

may  correct  or  discharge  certain  Judgments.... . . i,    24 

may  remit  a  fine  or  forfeited  recopixance i,   ai 

mayentertain  any  special  proceeding  cognizable  bya  county  court 

consists  of  six  Judges;  chief-Judge 1,   SSI 

clerk  may  appoint  special  deputies  and  assistants :  their  cumpen- 

saflon - - - .- 4,    >i 

Bt'iiojjraphers  for;  appointment,  duties,  fees,  ctc.~~«.,— .a,  2S9.    ::9t 

Judges  to  appoint  crier :  his  compensation ^.^ i.    SI 

See  Superior  City  Courtji. 
Judge  of,  may  take  ball  pending  appeal  in  habeas  corpus  or  rer- 

tiorarf ~ - -«..ii,  2i*a.  aofi 

petition  of  Insolvent  in  the  city  of  New-York  for  discharge  fhim 

his  debts,  must  be  presented  to ii,  r» 

may  exempt  or  discharge  insolvent  debtor  fVom  imprisonment,  n.  Si* 
application  may  be  made  to,  for  discharge  of  Judgment  debtor 

imprisoned  on  execution ~. ~-..«-. n,  Ty\ 

application  for  change  of  name,  maybe  male  to — ....^...n,  2i]M 

clerk  of,  to  make  annual  return  to  accroUu^-  of  State  of  all 

changes  of  name....... ~... ii,  "<W 

mpplementary  proceedings  may  be  Instituted  before  Judge  oLn.  2t2l 

OovrLAnvT.    Sec,  also,  Plxadiko. 

copy  of,  when  to  be  served  with  summons ;    oonaeqaenoe  of 

ftillure 1,  41f 

to  be  filed,  on  service  of  summons  by  publication  .........^... i.  40 

ia  the  first  pleading  on  part  of  plalntifll..................... ^.„j,  479 

to  be  served  on  demand ,.., ., t.  C^ 

may  be  dismissed  for  failure  to  ««»rvi>      r  r  .    .  ..,.--  ..  i,  4M 

contents  of .„ _i.  4-1 

when  final  and  interlocutory  Judgment  may  be  demanded  io^i,  v2 

causes  of  action  to  be  separatelv  stated  and  numt>ered i,  4*3 

what  causes  of  action  may  be  Joined  in i,  «* 

•rounds  of  demurrer  to........ T^-T....t..... ......  ...    ,  .  ■  f,  4» 
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certain  obJecUoiis  waived  unless  taken  by  answer  or  demurrer,  i,    499 

material  allegations  not  denied,  deemed  true i,   522 

for  arrest  in  contract  action,  must  contain  allegation  of  fraud,  i,    M9 

time  fixed  by  court  fur  supplemeutal,  cannot  be  enlarged i,   784 

dismissal  of,  for  disobedience  to  order  for  discovery i,   806 

for  neglect  to  serve  summons i,   821 

dismissal  of,  for  negli'ct  to  proceed  in  action i,    822 

Judgment  for  plaintiff,  on  failure  to  answer,  not  to  exceed  de- 
mand In 1,  1207 

disniisjial  o^  does  not  prevent  new  action,  unless,  ctc.i.  1209 

by  default  may  be  taki'n  for  amount  claimed  in,  veriHed i,  1213 

veriilcatiua  of.    See  Vkiuficatiox. 

In  action  for  real  property ;  what  it  must  slate n,  IMO,  IMl 

partition,  contents  of,  etc ..Ii,  1&33, 1M2.  IM3 

dower II,  1606 

foreclosure,  to  state  whether  other  action  brought ii,  1629 

to  determine  claim  to  real  property,  contents,  etc.....il,  1659,  1649 

for  chattoL.......^.. Il,  1720.  1722 

separation . — ii,  1764 

by  or  against  corporation ~. ll,  177A,  1777 

•gainst  executor,  etc.,  when  personal  and  representative  causes 

of  !ict  ion  Joined il,  1815 

Inert- 1 i tor's  action  against  heir,  etc. ,  must  describe  land. ii,  1851 

action  to  charge  Joint  debtors  not  served ii,  1938 

Ju;itlce'4  court.  Is  one  of  the  pleadings il.  2936 

what  causes  of  action  may  be  Joined... ii,  2937 

in  N.  T.  marine  court,  time  for  service  of. ii,  3168 

in  certain  marme  causes,  ma^'  be  oral  or  written,  etc ii.  3185 

service  of,  with  summons,  In  N.  Y.  didlrlct  courts,  and  Justices* 

courts,  Albany  and  Troy .....II,  3207,  8208 

injustices'  courts  of  Brooklyn........ .* .....n,  3128 

Composition,  bt  Joint  Debtor.    See  Joint  Debtor. 

Covnu)iiidE.    See  Offer. 

OOMPTROLLHl : 

may  require  searched  In  certain  public  ofllces  to  be  made  v/ith- 

out  fee 11,  3290 

OONORALmNT  : 

of  property  attached,  liability  of  oorson  for I,   708 

of  prisoner,  to  avoid  service  of  habeas  corpus,  etc.,  is  a  mis<le- 
mcanor;............ il,  2002 

Confession  * 

of  party  to  marriage  not  alone  sufficient  proof  in  action  to  annul 

marriage n,  1753 

of  Judgment,  made  after  filing  of  a  petition  for  voluntar}'  dhiso- 

lutlon  of  corporation,  is  void. ii,  2430 

of  Judgment,  when  Justice  of  the  peace  may  take  and  enter.  ...ii,  2864 

of  Judgment  before  Ju8ticc  of  the  peace « u,  3010 

mo<le  of  confessing  same ii,  3011 

when  such  confession  void «... ii.  3012 

Judgment  nponsuch  confession ..ii,  3015 

of  Judgment,  injustices' courts  of  Albany  and  Troy ii,  3224 

OomouDATioN : 

of  actions  between  same  parties,  in  one  court i,    817 

in  ditrerent  courts i,    818 

against  Joint  and  several  debtors,  by  plaintiff i.    819 

of  actions  In  favor  of  people  against  several  defendants ii,  1989 

of  proceedings  by  and  against  executor,  etc,  for  account. ii.  2728 

testamentary  trustee  for  account. y u.  2M9 
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not  to  practice  m  aUorner ... 

attending  coart  of  record,  when  to  act  as  cri^r.. 

sbcrifT  to  notify,  to  attend  court 

fine  oC  for  non-attendance  at  court 

limitation  of  action  against . ^i,  3n\.    

fees  to  be  paid  to,  and  undertaking  tendered,  on  serrlce  of  habeas 

corpus  for  prisoner  in  custody _ u,  an» 

fees  in  such  case  to  persons  not  offlcera...... ii,  2i<'l 

last  two  provisions  qualified n,  3^02 

who  served  summons  may  not  act  as  attorney  in  anion  bf  fore 

Justice  of  the  peace ii.  2S» 

duty  of,  in  executing  order  of  arrest  iMued   by  Justice  of  IK«> 

peace „ ., n,  2B* 

return  by,  of  such  order  of  arrest;  plaintllT  to  be  notaded,  etc  lu  '->^ 

must  keep  defendant  in  custody.,. ,. . ^ ii.  29.0 

duty  oC  In  executing  warrant  of  attachment  In  Jnstice's  court,  u,  29^ 
duty  of,  when  property  attached  la  bonded  by  third  person.... n,  292 
requisition  to  replevy  in  Justioe*s  court  must  be  delivered  to: 

execution  thereof « - « 11,  29a 

penalty,  and  liability  for  wrong  delivery  of  chattel  by n,  Si« 

proceedings  of,  on  claim  of  third  person  in  action  for  chatteUJi,  ^3 

action  against,     1  such  claim;  Indemnity  io...^^.. n,  2%9 

power  of,  under  execution  in  such  action  ..,„^..^^. n,  33 

return  of.  Is  presumptive  evidence  in  action  on  nnderiaking  gi  vrn 

in  such  action.......... ....... -^ . «....ii,  33 

return  of  service  of  subpoena  by.  Is  presumptive  evidence 11,  ar) 

how  to  execute  warrant  of  attachment  a^nst  deftaltlng  wu- 

nesa;  ffees .-..«.-..-.. 11,  2ST2 

Id.;  when  witness  is  in  adjoining  county..... — -..,.-„„.... 11,  tlCI 

▼enire  to,  on  trial  before  iustlce  of  the  peace n,  2y*i,  2*: 

duty  of,  in  executing  and  returning  such  venire 11,  2?^t 

must  keep  Jury  Injustice's  court:  bis  oath . n.  3<«S 

Justice's  execution  must  be  directed  to;  return  thereof n.  3P3 

Id.:  what  to  dlrect.....«« 11,  3lcS,  3B2J 

purchase  by,  at  sale  on  execut  ion  issued  to  him,  prohibited..  ..ti,  an\> 

return  of  execnlion  by,  to  Justice -.... .... n,  9031 

duty  of,  on  execution  by  Justice  of  the  peace  against  the  per- 
son, etc .. n,  3(T3 

action  sgalnst,  for  failure  to  return  executioi^  etc .^ 11.  3>^:} 

not  to  act  under  execution  after  return  day 11,  »•# 

action  against,  for  failure  to  pay  ovjt  money  collected n,  XM. 

duty  of,  in  collecting  execution  after  expiration  of  term  of 

office - . n,  SDa 

to  bo  designated  to  attend  Justices*  courts  In  Brooklyn.. n,  313 

rewards  to,  in  Justice's  court,  forbidden......... .......  ,...ii,  31X 

not  to  buy  claim  for  purpose  of  suit,  etc.....*........^............ n,  517 

penalty  for  violation  of  such  provision. .......,..^»...~.... ...... n,  SJS 

duty  of,  upon  transfer  of  action  fh>m  one  Justice  to  another; 

fees.... ..«...,«... ««.. .-..-. — ri.  sua 

when  private  person  ipay  be  deputized  by  Justice  to  actaa.ln 

serving  mandate..-.-...........^-..- - ~ ^ - .-.at.  SUi 

must  personally  execute  mandate  delivered  to  hlm.~ 11,  3U7 

may  deliver  mandate  to  sheriflT,  when  execution  thereof  is  re- 

dated .«...». . 11,  SIM 

compensation  for  attending  conrts;  fees  generally. ....._Ji,  .^313,  3333 

C0N8t7LTATI0!r : 

writ  ot,  abolished ......... n,  AM 

CovnirPT: 

criminal,  defined ;  courts  of  record  may  punish  for,  when —I.  8 

punishment  ot « r  f 

when  punishable  summarilv. i,  l« 

person  charged  with,  must  "be  noUfled '. 1.  M 
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crlmlnaU    commitment  for,    most    specify  circumstances   of 

oStoce ^ ~ ^ .......I,     11 

person  punished  for,  may  also  be  inUictcd .......i.     13 

parties,  officers,  etc.,  when  punishable  civilly  for i,     14 

m  certain  cases,  arrest,  etc..  as  for,  prohlbiieil i,     15 

prisoner  committed  for,  to  be  actually  confined ^ i,    157 

diaot)edlence  to  order  requiring  return  of  inventory  of  attached 

property ^^ ...«. i,    681 

for  deposit,  delivery,  etc.,  of  property i,    718 

disobedience  to  provision  forbidding  new  application  for  order 

orjudgment  refused i,    778 

to  order  requiring  discovery,  may  be  punished  as. i,    806 

arrest  of  witness  In  certain  cases  Is ..........i,    863 

disobedience  of  subp<pna  served  on  witness  is i,  853,  874 

withholding  of  possession  of  real  property  from  person  declared 

entitled  thereto  by  Judgment,  Is  a ii,  1675 

disobedience  of  order  restraining  defendant  from  committing 

waste,  is - ii,  1681 

■herlff  may  be  punished  for,  in  not  making  return.  In  action  for 

chattel. II.  1715,  1716 

when  disobedience  of  order,  etc.,  for  support,  etc.,  of  wife  or 

children  In  action  for  divorce  or  separation  deemeu., ii,  1773 

non-payment  of  costs  awarded  In   proceeding  commenced  by 

State  writ.  Is  a, ii,  2007 

prisoner  hold  for  criminal  contempt  must  be  remande<l  in  habeas 

corpus  procoftllnffs ii,  2032 

CaJlure  to  demur  or  make  return  to  nian<lamu8  Is  a ii.  2U73 

fudge,  etc.,  when  punishable  for,  in  not  making  return  to  writ 

of  prohibition ii,  2096 

other  than  a  criminal,  how  to  be  punished — ii,  2266-2292 

punishment  for  offence  committed  In  presence  of  court,  etc.,  may 

be  summary ii,  2267 

when  warrant  to  commit  for  contempt  may  issue  without  no- 
tice  II,  2268 

order  to  show  cause,  or  warrant  to  attach  offender ii,  2269 

notice  to  delinquent  officer  to  show  cause ii,  2270 

order  or  warrant  when  granted  out  of  court ii,  2271 

Id. ;  when  contempt  committed  before  nrferee ii,  2272 

effect  of  order  to  show  cause  and  warrant ii,  2173 

cony  affidavit  and  warrant  to  be  served ii,  2274 

Indorsement  upon  warrant  for ii,  2275 

warrant  for,  bow  executed ii,  2276 

undertaking  to  procure  discharge ii,  2277 

lial>eas  corpus  may  Issue  when  accused  already  In  custody ......ii,  2278 

sheriff  to  file  undertaking  with  return... ii,  2279 

Interrogatories  and  proofs. ii,  2280 

when  and  bow  accused  to  be  punished ii,  2281 

Id. ;  upon  return  of  habeas  corpus ii.  2282 

Id. ;  upon  return  of  order  to  show  cause ii,  2283 

amount  of  fine;  collection  of  same ii,  2284 

Iteration  of  imprisonment >....^..... ii,  2285 

when  court  may  release  offender .»...„..n,  2286 

ofiiender  liable  also  to  Indictment ..........ii.  2287 

procee<ltnR8  when  accused  does  not  appear ii,  22S8 

undertaking;  when  prosecuted  by  person  aggrieved........ ii,  2289 

Id.;  when  prosecuted  bv  attorney-general,  etc ii,  2290 

theriflT liable  for  taking  insufficient  sureties ...^..........ii,  2291 

punishment  of  misconduct  at  circuit. .^u,  2292 

panlshmentfor,  in  disobeying,  etc.,  order  In  suppleraentar}' pro- 
ceedings  II,  2457 

disobedience  to  order  requiring  transferee  of  cause  of  action  to 

pay  costs,  is  a........... ii,  3247 

fidkire  of  guardian  ad  litem  to  pay  costs  against  infant  plaintiff, 
l8  a. . ..« II.  3249 
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rorrogate  ma7  punish  for  contempt  ef  hb  ooort. n,  ma 

enforcement  of  decree  of  rarrosate's  court  tar  ptintohment  forju.  SSfift 
nnderUking  or  security  to  itay  execution  of  order  for,  on  appeal 

fh>m  surrogate's  conrt,........^ ...._. „. ii,  nf 

amount  of  such  undertaking...... ^....... .^......^..^^...^z,  ssn 

requisites  of  such  undertanng — ... .. ._».  25a 

disobedience  oforier  of  surrogate  as  to  custody  of  properly 

when  co-executors  disagree.  Is ........ii,  MB 

disobedience  of  decree  requiring  delivery  of  fH^perttt  «l«-«  ^ivh- 

held flnom  executor,  is  a................... — r„^..„„  r  -,-^....,..  ..n.  2714 

ConrxiffPT  BXFo&E  Justigb  op  thi  Pxaos: 

criminal,  justice  of  the  peace  has  power  to  pnntsh  for . ...........  ji,  SRI 

punishment  for > -^.........ii,  ssn 

ofTender  to  be  heard .ii,  jffi 

record  of  conviction ,....«,. — .......... . ...........n.  2F73 

requisites  of  commitment ........... .-..„..«...ii,  V7* 

fine,  to  whom  paid  ..........................................................  ......ii,  S&7S 

CoHTnruAHCi: 

by  one  Judge,  of  proceedings  commenced  hefore  another,  fai 

New-York l.     M 

in  superior  city  courts  In  Buffalo  and  BnH>ktyn«....-......»...j;   Tf 

of  action,  after  transfer  of  interest .......................... ., ....... j,   TM 

after  death  of  sole  party «....j,  n? 

See  ABA.TXMSBIT ;  AsaamuiiT. 

GONT&ACT : 

as  to  real  property,  county  court,  etc...»..« ..............    ■  ,  .... 1.  Mi 

action  upon,  when  to  be  brought  within  six  yean .. 
counterclaim  In  action  on  . 


for  real   property  may  be  reached  by  Juilgment    creditor's 

action .,.». ^-..««.. n,  WH 

how  applied ..........ii,  1S7S 

action  to  compel  conveyance  by  lunatic,  infisnt,  etc........_n.  SMS 

bow  sold  in  proceedings  to  pay  decedent's  debtaL..».....ai,  Z77»-ao 

OOJfTBIBUTIOH: 

action  for,  between  owners  of  real  property  after  sale  under  ex- 
ecution  ~ -~-i,  MM 

when  part  owner  redeems  from  sale  under  execution  ... — i,  1418 

order  oC...... — . — i,  1*3 

how  enforced  by  means  of  original  Judgmi^nt ...... 1,  l«8l 

lien  of  original  judgment,  how  preserved..... .-,...«...-,«.i,  IfS 

entry  to  be  made  on  docket...... —  .     ■  i.  UV 

OONTBOTXRST,  aETTUlUXT  OP.     Bee  SUBXISSIOH  OP  OonBovsuT; 

Arbrbaxion. 

OoifTBRTIOK : 

of  Judges  to  make  general  rules  of  practice.   SeeOBMiBAi 

OP  PRAOnCB. 

of  Judges  to  appoint  supremo  court  reporter. 

GOUBT. 

CoxvzBSioir: 

of  nubile  fands,  property,  etc.,  by  pabUe  offloer,  aetloii  Ibr.    Bm 

ComtTAHOB : 

of  real  property  by  sherilT.  court  may  order ■  t.   Tit 

•^oTOdged,  etc..  and  record  tbereoC  Is  evidence i,  fl» 

oertlflcate  of  acknowledgment  may  be  Tebutt«d  or  dlaprowl.  j;  «M 
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of  real  property  in  another  state,  evidence  of i,  94fi,   947 

on  Judicial  sale  of  real  property,  effect  ofi ....................i,  1242 

to  sUte  what  party^s  interest  soW- i,  1244 

efltectof,  under  Judfment  of  foreclosure ii,  1632 

in  proceedings  for  sale,  etc..  of  Infantas,  etc.,  real  esUtc ii.  2308 

not  necessary  to  pass  title  on  foreclosure  of  mortgage  by  adver- 
tisement.  „ ^ n,  2400 

made  after  filing  petition  fbr  voluntary  dissolution  of  corporation 

Is  vold..« „ ^ n,  2430 

under  order  to  sell  real  property  to  pay  decedent*s  debts ....  ii,  277^2783 
action  to  compel  of  real  property  of  Infant,  lunatic,  etc.    See  Ix- 
paut;  LuMATict,  Idiots,  A!n>  IIabrval  Dbuxkards. 

OomxoHT: 

of  statement  of  facts,  and  of  head-notes,  etc.,  in  court  of  appeals 
reports . .................................................... ...........j,   212 

Ooboiibe: 

punishment  of,  for  misconduct i,     14 

powers  and  duties,  where  sheriff  Is  a  party .........................i,    172 

mandate,  how  directed  to,  and  how  executed..,.........................!,    173 

arrest  of  sheriff  by i,    174 

duties  and  liabilities  thereupon l,  175-177 

mayprosecutc  or  assign  shcrllT's  bond  for  jail  liberties. ......i,    178 

datles  or  on  an  arrest,  when  sheriff  is  plaintiff. i,  179,    180 

liability  for  escape  - .............— .i,    181 

acting  as  sheriff,  to  obey  rules  as  to  outgoing  sheriff ........ ....i,    185 

limitation  of  actions  against ..a,  3"^,    3^9 

when  execution  to  Issue  to;  duties,  etc.,  thereon. ....i,  1382 

provisions  as  to  redemption,  etc.,  on  execution  sales,  when  to 

apply  to ......................I,  1477 

pTooeedinn  to  obtain  conveyance  In  case  of  death,  etc.,  of,  after 

sale  under  execution. .........................i,  1478 

fiees  of,  must  be  taxed  on  demand ..................^...ii,  S287 

amount  of .....................................«i..ii,  3310 

OomPOKAnow : 

raperior  city  court,  action  against  foreign. ..............i, 

domestic ;  Jurisdiction  ot  proceedings  to  sell  property,  or  to 
dissol ve .M.........I,    283 

when  deemed  resident  of  dty i,    284 

domestic  religious ;  Jurisdiction,  etc.,  of  county  court  over  prop- 
erty ot ^...^.,^ » 1,    940 

when  deemed  resident  within  Jurisdiction  of  county  court..!,   341 
moneyed ;  action  on  bills,  etc. ,  ot  not  limited...... ................!,   393 

limitation  of  action  against  director  or  stockholder  of........i,    394 

personal  service  of  sununoos  on. .................................i,  431,   482 

verlflcatton  of  pleading  by.  -     "^ 
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mode  of  aervioeof  injunction  order  upon.. 


(Umageamstained  by.  from  injunction  of  officer  of,  how  ascer- 
tained and  VBOovered. ..^....i,  624 

Ittachment  of  property  of. ........-.....^..^^.U,  838 

iwelgii,  subscriptions,  shares  of  stock,  eVc„,^.,.^.^,^.„.^l,  848 

defendant's  interest  in,  may  be  attached ..................^J,  647 

oOoer  tofhmish  certificate  of,  to  sheriff,................^.....!,  600 

"    ■   K  cerUficate,  to  be  examined. -.-l,  681 

lent  against,  when  enforceable  only  against  at- 

jnsaSiSi*mt.*"!!!!!I!IIII!!I.'jni.«....»..........M.M»....j,  791 

adnlMioa  of  memben  oC  when  evidence  against..............^.^,  899 

iKwka  and  papers  of,  production,  how  compelled,...............!,  867,  868 

tyysnbordlnatealBcerof.  when...........................^ ....J*  889 

'"7,dtrBctoi,etc.,  of,  deposition  may  he  taken.. .............. J,  872 
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foreign.  books  of,  when  evidence -^ ^  ^f^ 

forelgn,**requi8lte8*on'*appU^^^  by   *^*^°'^  ,..^t 

domes"fc  inunlciptt'Ci^uJiiy'on  norrcquirw!  ^itc-  u  l-i« 

may  be  a  party  to  acUon  to  compel  Uetenmnatian  of  cIauh  to 

real  property ;...... -...-... ~ — ]]-  \^: 

ActUmi  hv  or  against;  complaint- - u.    1.: 

when  proof  of  coriwrate  existence  unnecessary .~. — «.— ..n,  i_j^ 

misnomer,  when  deemed  waived. .«. ........^ lu  |-' 

extending  time  to  answer  in  action  agatnat^  oa  noie,  ctc^.,11,  i- ' 

order  to  try  issues  required . ^  Jt^ 

when  foreign  may  sue ~~ — . — ..-         "-  '••' 

be  sued - —.- .- •••— • — 

Action  aaaiud  director*^  etc,  of,  for  misconduct... 

bv  whom  to  be  brought 

Tlsltatorial  power  of  public  officer,  elc^  no^  aircctcd  by  juvc^l- 

ing  provisions .—.. • — -:~-..~. "-  }^ 

Action  hyjudmnent  creditor  oU  for  sequestration,  etc n,  l.*4 

Action  to  digioire: 

reference  by  consent,  not  of  course.. ...«....«-. — l  ija 

when  it  lies JL  h'i 

when  mav  ba  brought  by  attorney-general lu  J^ ^ 

stockholder  or  creditor.... ~~ lU  jj."* 

temporary  iuJunction it.  j:^ 

receiver,  permanent  and  temporar>- ...^ ~- — n.  r^e 

temporary,  additional  powers  may  be  given 11,  j. •?> 

stockholders;  making  parties n,  !■;« 

separate  action  against.... -:;••"-• — ^::— -"'  I^, 

J )TOceedlng3  in  either  case ;  misnomer  not  available...ti,  1.92,  1*  3 
udgmont;  corporate  property  to  be  distributed n,  I"^ 
Slock  subscriptions  to  be  recovered ^Ji,  IJM 

liabilities  of  directors  and  stockholders  to  be  cnlorc01l.11,  1  * 

effect  of  this  article  limited n.  ITM 

Action  to  annul:  ^       .     ,  .  ^        j.       ^  .-^ 

attorney-general  must  bring,  when  legislature  directa n,  1^ 

upon  leave  of  court. ~.~- iL  IT* 

how  obtained. n,  1^ 

triable  by  Jury ~ n.  J;** 

mdgnicnt -«. .-^.-. —  II,  I** ' 

injunction :•:'.'•'•"'. '^*  J"^ 

copyof  Jvulgment-rollto  betiledand  published 11,  W' 

certain,  excepted  from  forepolng provisions —  ir,  I^h 

offlcers  and  agents  of,  may  be  compelled  to  testify — 11.  1--^ 

creditors,  injunction  staying  actions.. — ~ -ii.  J-* 

how  maybe  brought  Into  action.^..—...-. — iL  1"*-^ 

when  attomev-neneral  must  bring  action . il,  I>^ 

When  stockholder,  etc..  may  require...., u.  l^-> 

general  restrictions  as  to  injunction.... ".  l"' 

appointment  of  receiver -. — >U  J"^.' 

Judicial  suspetislon  or  removal  of  ofncerB.....«......Hi>. — lU  l*^* 

application  of  last  three  sections .-~ ii,  1*1^ 

domestic,  not  subject  to  action  by  Judgment  creditor  to  com- 

pel  dipcoverv —  — n,  Wr» 

Actions  against  persons  unlai/^uUy  adino  aa,  by  allorncv- 

general ".  I '<^-  ^^ 

triable  by  Jury "    '"" 

when  irOunctlon  may  be  granted »..~~.., 

must  be  in  name  of  the  ix-ople 

Judgment  for  costa,  how  collected 

Dissolution  by  voluntary  proceedings  : 

when  a  majority  of  directora.  etc,  may  petition^ 11.  l^«l> 

when  they  are  equally  divided. « n,  20> 
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-^  petltioik,  contents  of,  schedolea,  etc ^. n,  2m 

affidavit  annexed.  ...^..^,... „ n,  2423 

preeentaUoQ  ot  etc. ;  order  to  show  cause ii,  2423 

order  to  be  published ., il  ^124 

serredon  creditors  and  atockhoiders il  2425 

hearing:  report  of  referee 11  2426 

original  papers  may  be  used.... „...^ n,  2427 

Anal  order;  application  for «, ^.11,  242* 

receiver  may  be  appointed ^.„ ..........11,  2429 

certain  sales, etc..  void 11,  2130 

certain  corporations  excepted  from  thiji  title. 11,  2431 

domestlo  municipal,  may  have  attachment,  without  secu- 
rity  ^..^ II,  1900 

Included  in  term  **body  or  officer*'  In  provisions  concerning 

certiorari 11,  2146 

having  properiy,  etc.,  of  Judgment  debtor  in  supplementary 

prococdinga 11,  2441 

provisions  concerning  supplementary  proceedings  not  appli- 
cable to  cert-al  n ..II,  2463 

■ervlce  of  citation  upon.  In  surrogate's  court.... n,  2506 

action  by  or  against,  in  Justlce^s  court.    See  Jusncs  or  tni 

PeACB,  KTC,  1,  2. 

municipal,  costs  when  recoverable  in  action  for  money 

^  against ^ ....11,  3246 

foreign,  when  may  be  required  to  file  security  for  costs... 

II.  3268-3270 
definition  of  **  domestic  **  and  of  "  foreifrn  **  corporation...!!,  3343 
action  to  recover  public  fhnds  held  by  domestic,  municipal, 
etc.    See  PuBUo  Vunns. 
Oo«T8: 

interlocutory,  arrest  or  imprisonment  for  non-payment  of,  when 

allowed .1,     15 

Judge  not  to  be  intere^^ted  in L.  47,     49 

of  trial  before  sheritrsjury .....i,    109 

county  court  to  impose,  on  remitting  fine,  etc i,    352 

defendant  served  with  notice  of  no   personal  claim,  when  to 

..I,    423 


irovislo 


provisions  as  to,  when  party  prosecutes,  etc.,  as  poor  person...!,    461 

4<?7 

guardian  of  Infant  defendant,  when  liable  for i,    477 

on  severance,  where  part  of  plaintilTs  claim  is  admitted..........!,    511 

of  application  for  Judgment  on  frlvoloun  pleading ........i,    537 

on  striking  out  saindalou-t  pleading ................L,    545 

exoneration  of  bail,  wh"n  imposed .........i,    601 

of  action  to  recover  attuchcd  properiy,  etc.,  sherllT,  when  not 

liable  for - i,    677 

may  be  awarded  against  plaintiff.. ..................................i,    677 

eflbct  of  tender,  on „...,!,  T.Vi,    73^1 

offer  of  Judgment,  on ...~ i,  T.'trt,    739 

of  motion,  how  collected i,    779 

fees  of  referee  to  superintend  discovery,  added  to i,    807 

on  onlor  for  new  trial  on  account  of  failure  to  file  decision. i,  1010 

decision  of  cotirt,  or  referee's  report,  must  award  or  deny ..i,  1022 

may  be  in9ertc<l  in  blank  left  in  judgment,  when j,  12^U 

on  confession  of  Judgment l,  1276 

what  may  be  granted  on  submission  of  controversy  without  ac- 

tlon ., J,  1281 

In  action  for  pariltion,  fees,  etc.,  of  commissioners  to  form  part 

of n,  law 

In  partition,  fees,  etc.,  of  commissioners  to  form  part  of. 11,  1555 

50 
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plaintifTs,  in  partition  to  be  awarded  and  fixed  by  iknal  Jod^- 

mcnt. ^........................^ ~, . ~. -H,  ISfli 

against  unknown  defendant  In  partition,  how  fixed ;  executioa 

in  partition,  how  paid „. n,  157* 

lu  action  for  dower,  fees  and  expenses  of  commlssionen  to  form 

part  of. « - ..-. n.  103 

in  action  to  determine  claim  to  real  property,  when  &lk>wed  oa 

defendant's  default -^ ti,  1«« 

may  be  awarded  in  Judgment  for  divorce  or  acparation 11,  179 

when  and  how  awarded  in  action  against  executor 11,  IvS 

in  Joint  action  against  legatees  by  creditor,  how  apportion r-<l  ..11.  l2J» 
in  action  to  charge  Judgment  upon  property  of  defenda,nu  Jotaily 

indebted  but  not  served. ^ u,  IMI 

Judgment  for,  may  be  taken  against  the  people,  etc -ii,  ISft 

how  coUectoa  In  action  by  pee^le  against  corporation  or  a:«irper 

of  franchi.so ~ u,  MP 

punishment  for  non-payment  of,  awarded  in  proceeding  com- 
menced by  Slate  writ «.. n.  38B7 

inmandamas  proceedings. n,  5** 

may  be  awarded  on  writ  of  prohibition  . ri.  H'* 

on  certiorari,  to  review,  etc ^ ri.  2M1 

may  be  awarded  on  opposition  to  insolvent's  discharge  from  hu 

debts - u,  2M7 

may  be  awanled  on  petition  of  insolvent  for  exemption  or  dis- 
charge from  arrest ~ ^ 11,  21S8 

amount  of,  in  summary  proceedings  to  recover  possession  of 

lands;  how  collected „ — n.  S9I 

and  expenses  incurred  in  contempt  proceedings  may  be  ordered 

paid  out  of  proceeds  of  suit  on  undertaking 12,  SSi 

in  proceedings  for  discovery  of  death  of  life-tenant n.  3Sif 

on  vacating  award  In  submission  of  oontroveny...... n,  ZSl 

of  Judgment  on  award ..».-... n,  STii 

liability  to,  of  party  revoking  submission  of  controversy .....^ii,  2X4 

on  foreclosure  of  mortgage  by  advertisement n,  S«a 

expenses  in  such  proceedings  allowed  . — ..... — . n,  2«3 

taxation  of  such  costs  and  expenses .— n.  S*fl 

in  supplementary  proceedings,  to  Judgment  creditor.. .. n.  24jft 

id.,  to  Judgment  debtor,  etc..............^................... .n.  SiS 

Costs  nr  Jcsnos's  Oou&t: 

on  discontinuance  after  answer  of  title  in  Justice  a  court..... n.  SB4 

of  Just  Ice,  and  fee  for  return  to  be  paid  on  service  of  notice  of 

appeal 11.  SN7 

and  recovery  may  be  set  off  on  appeal  from  Judgment  to  Jostloe.  11,  ft^ 

what  may  be  Included  in  disbursements  on  such  appeal il  AM 

when  awarded  on  appeal  from  Justice  of  the  peace,  when  tiew 

trial  not  had  in  appellate  courL n,  9nM 

amount  of  costjs  in  such  case n.  JBO 

recoverable  In  ca!*€  of  offer  of  compromise  before  return  to  ap- 

peal  from  Justice,  for  now  trial  In  appellate  conrt n,  3B61 

recoverable  in  case  of  such  offer  after  return « u,  sa»t 

amount  of,  on  appeal  for  new  trial,  from  Justlce'8)uilgment.....ji,  30n 

when  prevailing  party  to  recover ;  what  costs  taxable....... n,  JSfi 

when  neither  party  to  recover... .^ ........ ....■ii.  3C?5 

amount  of  costs  limited.........,........^.................... a,  9S% 

coats  upon  d«>mnrr»»r,  „■,,,,    ,-,,.,,.,. ,■.■■..,,,■■,,■■■. .^^.a,-.,  ,11,  3057 

taxation  of  costs -   - ,  -,,,,,,.,  --  ...,,    -.     .         n  jgn 

double  and  treble  costs.... . ".  3CT 

ooata  on  Judgment  for  one  or  more HAfcnrfytivi .,.,,,  .,.,,,,.  . ,..,,  n^  aM 
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cocts  wrongAiIlr  collected  may  be  recovered  t>ack n,  3061 

in  proceedings  relative  to  animals  straying,  on  decision  in  favor 

of  person  answering n,  aoM 

when  plaintiff  entitled  to  costs  of  course ii,  3228 

-when  defendant  entitled  to  costs  of  course ;  rule  as  to  two  or 

more  defendants.... ii,  3229 

when  costaare  discretionary 11,  3230 

when  several  actions  are  brought  on  same  Instruntent 11,  3231 

where  there  are  issues  of  fact  and  of  law 11,  3232 

how  interlocutory  costs  collected 11,  3233 

where  there  are  several  issues  of  fact 11,  3234 

after  discontinuance  upon  answer  of  title n,  3235 

of  a  motion,  how  awarded 11,  3236 

the  foregoing  sections  limited 11,  3237 

on  appeal  (yom  final  Judgment 11,  8238 

on  appeal  from  interlocutory  Judgment  or  order 11,  3239 

In  a  special  proceeding 11,  3240 

against  the  State,  how  paid ii,  8241 

where  action  brought  by  people,  on  relation  of  private  person.  .11,  3242 

Id  an  action  for  the  benefit  of  a  county,  etc 11,  3248 

Id.;  against  a  school  officer 11,  ^44 

Id.;  against  a  munici|ial  corporation ..11,  3245 

Id.;  by  or  against  an  executor,  etc n,  3246 

In  case  of  transfer,  etc.,  of  cause  of  action 11,  3247 

certificate  entitling  party  to  costs  or  increased  costs 11.  3248 

against  Infant  plaintiff,  how  enforced 11  3249 

certain  provisions  of  this  act  not  to  affect  special  provisions  of 

law 11,  3250 

amount  of,  generally n.  3251 

court  of  appeals  may  award  damages  by  way  of  costx,  on  affirm- 
ance, etc II,  3251 

additional  allowance  to  plaintiff  in  foreclosure,  etc 11, 3252,  3253 

additional  allowance  to  either  party  In  dllUcult  cases,  etc n,  3253 

allowances  under  certain  sections  limited ^ 11,  3254 

onac^oumment  of  trial 11,  3255 

dlsbursementato  be  included  in  bill  of  coets 11,  3256 

Increased  damages  not  to  carry  increased  costs 11  3257 

when  defendant  entitled  to  increased  costs  in  action  or  special 

proceeding 11,  3258 

Increased  disbursementa  not  allowed 11,  8259 

costs  on  a  settlement 11,  326U 

article  concerning  amount  of  costa  not  to  affect  special  pro> 

visions  of  law...........^..... 11,  8261 

TaxalUm: 

by  whom  taxed ;  allowances,  etc.,  how  computed. .......... ..n,  3262 

notice  of.  ..............m.. » ~....ii,  3262 

re-taxatlon .....................................................................11,  8264 

review  of  taxation. 11,  3265 

dnty  of  taxing  officer 11,  3266 

affidavit  respecting  disbursementa. .....11,  8267 

SeoKrilv/or: 

when  defendant  may  require.  .„ n,  8268 

after  action  commenced 11,  8869 

can  only  be  required  where  all  the  plaintiffs  are  suttject  to 

the  requirement ....11,  8S7o 

inactions  by  and  against  executors,  etc.........».. n,  3271 

order  to  give  security 11,  8872 

secarlty  to  be  in  form  of  undertaking 11,  8273 

notice  of  exception ;  Id.;  of  Justification 11,  8274 

JnatiflcatioQ  of  sureties ;  allowance. ........... .........................U,  8275 
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Older  to  give  addlUonal  •ecmitr ;  proceedtogi. n,  £J 

eflfcct  of  Mlare  to  file  secarity  alter  order. -.- n,  »J 

MabllttF  of  •ttomcy  for  co«U.. ......  .. -... JJ.  ^ 

foregoing  proTlBioDS  apply  to  special  proceedluics  — ..™^«n  1S9 

OO0n  DT  Subkooate's  Codbt: 

on  appeal  from  order  on  motion  for  new  trial — n,  »l 

upon  order;  how  made  payable ^.... n,  ^ 

award  by  decree  in  such  court,  bow  payable. ^  » 

when  costs  will  bo  awarded  by  «mch  opnrt  .... ^  3» 

amount  of,  in  snrrogate's court,  how  fixed,  etc.« Ji,  »» 

when  thesame  as  in  supreme  court -^ . — n,  ^•» 

when  to  be  fixed  by  surrogate. — .. .- -JU  =« 

additional  allowance  on  settlement  of  accounts Ji.  ^'- 

id.;  in  contested  cases  in- ^. -^  -'i 

allowance  onaale  of  real  property .r,-— • "-  :;S\. 

of  appeal  from  surrogate's  court,  how  awarded u,  »» 

OOUVTSBCLAIM : 

when  seizin,  etc. ,  of  real  property,  etc. .  neccOTary  fer i.   W 

rules  of  llraiution  apply  to T-ii-S 

grounds  and  requisites  of  demurrer ...«.....«^.~...~.~.J,  Vn!S 

answer  may  set  up.......~^~.. — ......~..^...-....-. _ — .-l  »w 

defined - ?•  *' 

rules  respecting  allowance  of........~- .. --^  22 

Judgment  incase  of. ...................;~^-.. 1.  >".   -J 

In  action  bv  and  against  executors,  administrators,  etc 1,  ^A,  » 

defendant  may  set  up  several  legal  and  equitable J,   a^ 

demand  of  ludgment  on,  when  requisite •j*"v;:v .*   5S 

for  less  than  plalnUtt's  claim.  Judgment  upon,  admitting -i,   gj 

reply  allowed,  to  answer  containmg. «-   >^* 

Judgment  on  failure  to  reply  to  ........... J.   {ti 

several  replies  allowed  to  same . —[•   *^ 

veriflcatlon  appljring  only  to riT"" VUi;riU~ ' ,     ^ 

defendant  setting  up,  may  have  provisional  remedy 1,   7» 

may  be  stricken  out,  for  disobeying  Older  for  dlMoveiy 1,   sas 

offer  of  Judgment  on.    SeeOFFtt. 

in  action  for  divorce  or  separation  ..-.«...^- — .. «.  \**^ 

against  defendant.  Jointly  Indebted  but  not  served  •—"--' VI22 

In  answer  in  Justices'  courts  ..~. ~.. — "«  *»»•  »*>■»" 

See  Jdbtxcc  of  tbs  Psacc,  era 

kOOUNTT : 

actions  against  officer  of ~ ...,.....,..-....--.  n,  !?»-«■ 

Jurisdiction  of  surrogate's  court,  in  case  of  new  or  altered..ji,  »g 

action  to  recover  for  conversion  of  public  ftmds,  etc-    See  Pc»- 

uo  Funds.  ^ 

power  of.    See  Pown  of  Oouktt. 

OOUNTT  COAEaE  : 

expense  of  books  for  records,  etc  ..... ....-^ "■  *52 

compensation  of  clerks  In  surrogate's  court.  ........................  ..Ti.  »» 

as  to  stenographer  in  certain  cases .  ...............~^..~»«mh..»»^      n,  »u 

.OouwTT  Clerk.   Sec,  also,  Clekk  ;  Jdpoksics. 

to  destroy  certain  papers  when  court  dlrects..........^^^....^ ^     9 

seal  kept  by,  to  be  the  seal  of  certain  courts  and  of  the  oovBbr. 

1.  »•     ■ 
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lav  appoint  special  deputy  to  attend  courts i,     89 

to  attend  general  term  of  supreme  court i,    242 

certificate  of,  required  to  make  transcript  ofjustfce^s  docket 

evidence...^ ^ i,   939 

must  search  flies,  and  certify  papers i,    961 

duties  of,  with  respect  to  trial  Jurors.    See  Trial  by  J  ury. 

to  keep  Judgment  book;  must  enter  Judgment i,  1236 

docket-book ;  must  docket  Judgments,  etc i«  1245-1272 

to  enter  on  and  file  assignment  of  judgment i,  1270 

duties  of,  on  confession  of  Judgment i,  1275,  1276,  1278 

to  keep  hook,  and  to  reconl  designation  of  exempt  homestead...i,  1398 
■ale  of  real  property  under  execution,  to  record  certificate  of...i,  1439 
file,  etc^  satisfaction  of  Jutigment  or  mortgage  on  redemp- 
tion of I,  1463 

notice  of  pendency  of  action,  to  retorU,  index,  etc ii,  1672 

cancel ii,  1674 

In  foreclosure  by  advertisement,  to  aftlx  notice  of  sale ii,  2390 

his  fee  for  affixing  same ii,  3304 

to  note  record  of  affidavits,  on  record  of  mortgage. u,  2399 

must  tax  costs ii,  2403 

to  make  annual  retuni  to  secretary  of  State  of  all  changes  of 

names „ „.,..ii,  2418 

to  record  orders,  etc.,  in  supplementary  proceedings ii,  2470 

penalty,  for  neglect n,  2170 

wills  of  real  property,  etc ^ ii,  2tvn 

to  index  same ;  fees ii,  2634 

filing  and  docketing  transcript  of  Justice's  Judgment ii,  3ui7,  3U21 

fsisuing  execution  thereupon ii,  3022,  3043 

of  New- York  district  court,  and  Issue  of  execution ii,  3220 

of  justices*  courts  of  Albany  and  Troy ii,  3225 

receiving  a  salary,  must  account  for  and  pay  over  fees ii,  8285 

fees  of.  must  be  taxed,  on  demand  of  party ii,  3287 

certain  State  officers  may  order  searcnes  made,  etc.,  in  office  of, 

without  fee ii,  8290 

fees  generally  (see  Feiss) ii,  8304 

Oomrrr  Court.   See,  also,  County  Jitdoe. 

Is  a  court  of  reconl i,  2 

seal I,  27 

•      jurisdiction  of. i,  340 

domestic  corporation,  when  a  resident  for  purpose  of  Jurisdic- 
tion  ......r. 1,  341 

provision  in  ca»c  of  disability  of  county  Judge i,  342 

removal  of  action  by  supreme  court,  and  change  of  place  ox 

trial I,  343 

eflfect  of  order;  filing  entry,  etc.,  of  papers;  appeal i,  344 

stay  of  proceedings},  for i,  345 

stay  not  to  Impair  procetw.  etc i,  346 

may  send  its  process  to  any  county,  when i,  347 

when  jurisdiction,  etc.,  co-^xtensive   with  that  of  supreme 

court I,  348 

fines,  forfeited  recoRnizances,  etc.,  whcu  and  how  remitted,  i,  3S0-35ri 

who  may  make  order  in i,  35i 

always  open;  terms i,  Si.' 

appointment  of  terms  to  be  filed  and  published i,  3.V> 

Jurors  for,  how  drawn  and  notitled i,  357 

stenographers  for,  in  certain  counties i,  358, 359,  361 

may  appoint  receiver  in  c-rtaln  canes I,  713 

power  of,  as  to  transfer  of  money,  etc..  In  court J,  74S 

mtqr  order  additional  Jurors  drawn;  proceedings  thereupon,  i,  1058 

discharge  of  levy  of  execution,  on  appeal  fVom  judgmenL..!,  1311 
.  app«U  from,  lies  to  supreme  court  (see  Supreme  Court) 

1, 1340-1345. 1357-1361 
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may  entertain  application  of  Knardlan,  etc. ,  to  agree  to  fartl- 

Uon - . Ji,  IWO 

dlsirict-tittomey  must  render  account  to -.n.  ISM 

petition  of  insolvent  for  discharge  from  his   debts  must  h*  pro 

'    aented  to ~ ii,  T.^ 

may  exempt  or  discharge  insolvent  debtor  from  impri-ionm^ni,  u  Jlal 
application  for  discharge  of  Judgment  debtor  imprisoned  on  ex<^ 

cution » — . — iL  2« 

may  appoint  trustee  for  the  care  of  prisoner's  property  duhnf 

imprisonment. — ..-» ii.  231 

Jurisdiction  of,  over  person  and  property  of  lunatic,  etc il  iii" 

duty  of  such  court  exercising  such  Jurisdiction .11.  I'Ji 

.application  for  change  of  name  may  be  made  to 11.  2» :",  -ill 

'new  action  may  be  brought  in,  aaer  plea  of  title  in  justices 

court « ~ « — lu  2S 

appeal  fh>m  Judgment  of  Jtutioeof  the  peace.    See  JrirriCB  or 

TUB  Peaok  Airn  his  GontT. 
provisions  of  Code  relating  to  general  terma,  etc..  of  courts. 

bow  applied  to................... ................. — .,...„ u,  33*3 

■OouiTTT  JuDoi.    See,  also,  Couktt  Coukt. 

may  appoint  temporary  court-house „ i,    CI 

may  issue  warrant  for  witness  before  aherift's  Jury,  and  tAx  fe-^ 

on  the  trial .,..« ., „ _i,  !•■%   li» 

to  perform  duties  of  Justice  of  supreme  court  at  chambers. l    :4l 

may  make  order  In  superior  city  court - ««..»... 1,  27 

has  same  powers  as  justice  ot  supreme  court .-^...-......j,  Si-*,    ^ 

may  make  orderjn  county  court  of  another  county. ....... l    xa 

to  appoint  terms  of  county  court .. . l   3ii 

power  to  grant  provisional  remedy.    See  Ab&xsT{  Attachx£>t. 
ETC.;  IsjuNcnox. 

ex  parte  order,  out  of  court,  may  be  made  by .—....^ i,  772,  7n 

order  made  by.  by  whom  reviewed ^-..-..............-,..^ ..u   77* 

may  order  discharge  of  witness  arretted  ......  ...^.««... ^ u   «: 

grant  order  to  take  deposition,  when..^.....™....^...^ __i.    <n 

commission,  when ~.«...... u   §89 

issue  subpoena  for  witness,  on  deposition  to  be  iLs«d  without 

the  State ....~... .«-..... ......^..^ i,  91  J.   ST 

to  attend  drawiug  of  trial  Jurors ...............^ i,  i«>44,  lot* 

may  order  additional  Jurors  to  be  drawn  for  term  of  count  v 

court  or  sessions i.  irei 

Juror  to  attend  term  on  particular  day  ...^ « i.  i-*s 

may  issue  habeas  corpus  to  testify,  when ..n,  2lm.*-jj  :i 

habeas  corpus  or  certiorari  to  inquire,  etc., application  for,  u.  Ji: 

may  issue  without  application . «,.....«, ~....... n,  ?i:5 

penalty  for  refusing,  etc.,  to  IsRue. ...-,.....- ^ u.  JJ*) 

may  issue  warrant    proceedings  thereon......^. n,  2  f^i-sJ! 

take  bail  pending  appciU «... .....^  11,  2r»y>,  jot=l 

Bimimary  pi-oceeuings  to  recover  land :  application  .. n,  :r:v» 

when  to  grant  order  8ta>ing  warrant -....«« m  2Xi 

supplementary  proceedingslmay  entertain.. .~«...~.,... il  -♦34 

when  based  on  decree  of  surrogate's  court. ^ 11,  j.\M 

when  acting  as  surroKate.  compensation  oC .............. u,  iij 

acts  and  proceedinKS  before,  where  recorded „ _..ii,  2i'4 

may  direct  order  of  business «, lu  23o< 

COUITTT  THEASnitEE: 

money  in  court,  paid  over  to,  etc «. i     715 

powers  of,  la  nWatJon  to ^^.,1., i^    7« 

transfer  of  securities  for,  upon  death,  etc j     TJO 


accounts  of. 


to  report  annuaiiy  to  court.'""..***"".  ...*.'"!^^^ l 

court  may  compel  farther  security  from ' "..   ..„.."l*j. 
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dtotilci-aiiorney  to  pay  orer  moneys  collected,  to ii,  1967 

to  receive  money  paid  Into  surrogate's  court  and  securities.  ...ii,  2537 
when  may    apply  for  order  appointing  temporary  adminis- 
trator  II,  2670 

action  upon  oltldal  bond  of.    See  OFriciAL  Bond. 

fees  of  (See,  also,  Faa) - n,  3321 

Cou&T  or  Appeals.    See,  also.  Appeal. 

ia  a  court  of  record ^ i,      2 

general  rule  or  order  of,  to  be  published i,     18 

seal  of,  to  remain  the  same ~ ..........i,     27 

governor  may  change  place  for  holding i,  38,     99 

Judge  o^  may  decide  cause,  though  he  has  not  heard  argument,!,     46 
rules  of,  as  to  admission  of  attorneys  and   counsellors,  how 

changed,  etc...«. i,     67 

jurisdiction  of, 1, 190,    191 

appeals  from  certain  orders,  heard  as  motions i,    192 

may  make  rules  of  practice,  and  for  admission  of  attorneys  and 

counsellors i,    193 

Judgment  or  order  of,  to  be  remitted  to  court  below. ....i,    194 

absolute,  when  to  be  rendered,  etc i.    194 

*  cause,  where  placed  on  calendar,  in  second  and  subsequent  ap- 
peals.  I,    199 

terms,  times  and  places  of  holding i,    196 

may  be  held  in  any  building ;  adjournments........ i,    197 

nay  appoint,  etc. ,  cleric,  reporter  and  attendants i,    198 

derk  to  take  oath  and  execute  bond. i,    199 

office  of,  where  k«*pt i,    199 

to  appoint  a  deputy  ami  assistants;  their  powers i,  200,    201 

Is  successor  of  clerk  of  former  court -...« i,    202 

custody  of  money,  etc.,  by,  rcjnilated i,  202-20tt 

nay  allow  amendment  or  new  pleading,  after  decision  of  de- 
murrer.  „....!,    497 

papers  to  be  transmitted  to  clerk  of.  on  appeal I,  1315 

Appeal  to,  maybe  taken,  in  what  coses i,  1324 

limiution  of  time  for i,  1325 

security  to  perfect i.  I32fi 

stay  execution  on i,  1327-1331 

ftom  Judgment  or  order  of  affirmance,  security  on i,  1332 

foregoing  provutions,  as  to  security,  not  to  apply  to  certnin 

cases,.... I,  1333 

general  rules  as  to  the  sufficiency  of  undertakhiKs i,  1331 

exception  to  sureties  in  undertaking  on ;  Justiflcatlon  i,  1335 

finom  flnal  Judgment  rendered  after  interfocutory  judgment 

affirmed,  or  new  trial  denied i,  1.336,  1390 

what  questions  brought  up  for  review  on i,  1337 

review  of  qnestions  of  fact  on ;  presumption,  etc i,  1337,  1338 

case,  whenronnired  on i,  1339 

reporter  of.    See  State  Reporter. 

amount  of  costs  on  appenl  to ii,  3291 

court  may  award  damages  for  delay ii,  3252 

clerk^s  fees,  amount  of ii,  330O 

clerk  to  account  for  and  pay  over ii,  3283 

OotniT'HousK : 

sale  of  liquors  In,  prohibited i.  32,  83 

trial   elswhere  than  at,  may  bo  by  stipulation,  in    non-jury 

causes i,  37 

when  county  judge  to  appoint  temporary i,  43 

terms  of  courtsto  be  held  at i,  238,  395 

OomiTa.   See,  also.  Courts  kot  of  Record  ;  Coitrts  of  Record. 

referred  to  in  this  act i,    1-8 

Jurisdiction  and  powers  of,  preserved ^.^.^™u.j,      4 
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C0UKT8— ConUnned.  ToL  8m, 

sfttlngn  of,  are  public,  czoepi,  etc  . ^.^^ ^      ■!>      S 

not  to  Bit  OQ  Sunday,  except,  etc ,         f.      • 

adjournment  of,  on  Satnraar,  to  be  to  what  day ■  ,  -.1,      • 

wcitB,  process,  etc.,  of,  reoulsltes  of. ..»      .  ■   .....       i.     a 

seals  of.    (See,  also,  Bsal) -....- — i,  Tt-m 

adjournments  of — .♦.......« — .1,  34-S 

change  of  place  for  holding „^.    ,   ,.      i,  am 

abatement  not  produced  by  failure  or  adtournmeni  if^  *.     44 

Judges  not  to  practice — ............      ■   .  .      ,.         ,        T.     O 

attendants  on — — . . — ...^.^».      ■    ,  I.  IMi 

what,  Included  in  expression  "  body  or  officer,**  In  {kotIsIoiis  as 

to  certiorari  to  review,  etc . .«.. —  ■        n,  XMi 

punishment  of  misconduct  occurring  at  a  term  of  ttie  drcuiUn,  SB 

JurlsdicUon  of.    See  titles  of  the  several  courts. 

common  pleas,  New-Tork.   See  Nkw-Toik,  OoumT  or  Ccuonv 

Pleas  of,  bto. 
supreme.    See  Surftsm  Covkt. 

superior  court  of  Buflklo.    See  Buffalo,  Supkbior  Court  or. 
superior  court  of  New>Yofk.    See  Nbw-York,  BurwMiom,  Corns 

KTC. 

Brookh-n  city.    See  Brookltw.  Citt  Court  of. 
tustice  s  court  of  Albany.    See  Albakt,  Ju8nox*0  Court  of. 
Justice's  court  of  Troy.    See  Trot,  Jcsttok^s  Oocrt  or. 
marine  court  of  New-Toric.    See  Nkv-Yorx^  Marixb  Ooosi^ 

ITC. 

district  court  of  New«7ork.    See  Nkw-Tork,  I>I9TRIct  Cocrs, 

«TC. 

county.    Sue  Couhtt  OorRT. 

municipal,  of  Bochester.    See  Rochbsrr,  Muxicetaz.  Court, 

KTC. 

.  city  court  of  Tonkers.    See  Yorkkrs,  Citt  Court  of. 
recorder's  court.  Oswego.   See  Oswxoo,  Rboorbkr^s  Court  of. 

Utica.   See  utica,  kboordbr's  Court  of. 
mayor's  court  of  Hudson.    See  Hudson,  xtc. 
circuit  court.    See  Circuit  Court. 
of  a  Justice  of  the  peace.    See  Jusnoi  of  thx  Pbacb,  avr  bis 

Court. 
of  a  surrogate.    See  Surrooati:,  arp  his  Court. 

Courts  rot  of  Record  : 

enumeration  ot J,      9 

limitation  of  action  on  Judgment  of. ... — .......... — ....— i.   SB 

attempt  to  bring  action  in,  when  deemed  commenoemeot  of 
action ,  -i.   4B 

Courts  of  Rxoord  : 

enumeration  of. « — —.«......—......•.... ~  J.      J 

may  issue  subpoenas  and  administer  oaths „. ..............^i,      7 

make  new  process  and  forms  of  proceedings  . — ................J.      T 

punishment  for  criminal  contempt,  when  ......................... ..i,      ^ 

ofldcera  and  others,  for  misconduct,  «tc...............~.....-«i,     U 

general  rules  of  practice  In.  how  made..............................^..... J,     H 

certain,  may  order  calendars  printed. — ^.........^...........^....i,  19,     w 

teste,  form,  and  return  of  process  in........... .......................i,  2MJ 

seals  of,  to  continne  the  same I,     a 

rooin.s,  fuel,  etc.,  for,  how  furnished.  ......................>.... — . 1«     » 

adjournment  of. .........i.  S4-36»  41-44 

when  governor  may  change  place  for  holding... 1,  38,     B 

when  (uiiees  mav  change  place  for  holding ~.l,  40, 42.     4S 

trial  In,  when  cont{nu(>fl  beyond  term ......~......-..~....~«..— I,     4» 

Judffo  of,  to  lile  cortillcate  of  age,  etc ~,.— J.     M 

adniiiision  to  practice  In .... — .-~a,  S*^ 

sheriflT  to  notify  constables  to  attend  certain - 1,     W 

officer  of,  when  privileged  from  arrest... 
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eertoin,  may  direct  dlBCorery  of  books  and  papers i,   803 

wben  and  how  many  trial  Jurors  to'bo  drawn  for 1. 1042, 1098,  1140 

powera  of,  over  dockets  of  their  judgments  kept  by  county 

clerk ......! :. I,  1269 

See,  also,  the  tittles  of  the  sereral  courts. 

Obzditok: 

wben  action  by,  lies  aealnst  debtor's  next  of  kin,  etc ii,  1837 

such  action  may  be  Joint  or  several n,  183» 

neglect  of,  to  present  claim  to  executor  does  not  impair  right  to 

such  action „ ....Ii,  1837 

la  such  Joint  action,  recovery  and  costs  to  be  apportioned ii,  1839 

amount  of  recovery  when  such  action  Is  several ji,  1840 

roqnlsiten  to  recovery  against  legatee  in  such  action n,  1841 

against  preferrefl  Ipjrntee n,  1JM2 

llabtllty  of  heirs  and  devisees  for  debt  of  deceilent ii,  1843 

when  action  to  enforce  such  liability  may  bo  brought n,  1844 

eflbct  of  application  to  sell  real  property  ou  such  action ;  stay  of 

proceedings n,  1845 

action  by.  againnt  hf  if!*  or  deviiseea,  niu.st  be  Joint ii,  184d 

recovery  in  such  action  to  be  apportioned it,  1847 

requisites  to  recovery  by,  against  heirs ii,  1848 

against  devisees „ n,  1849 

deduction  flpom  debt  for  prior  recoveries n,  1850 

ooniplaiiit  in  such  action  must  describe  land ........ii,  1851 

Indgment  in  such  action  to  be  satisfied  out  of  land n,  1892 

when  not  a  lien  on  land  aliened <. ii,  l.'^sa 

how  taken  when  land  aliened ii,  ISM 

classification  of  debts  to  be  enforced  by  such  action ii,  Ihja 

defence  to  such  action  by  reason  of  other  equal  or  prior  claims,  ii,  ISM 

when  such  claim  is  paid ii,  1^7 

action  against  heir  or  devisee  not  auspende<l  bv  Infancy n,  1838 

these  provisions  not  applicable  when  will  charges  real  prop- 
erty  II,  1859 

one  action  where  same  person  is  heir  and  devisee,  etc ii,  WfiO 

penalty  upon,  for  swearing  falsely  in  proceedings  for  insolvent's 

discharge ii,  21» 

may  notiiy  debtor  to  ^)ply  for  his  discharge  from  imprisonment 

on  execution ii,  2216 

may  apply  for  appointment  of  trustee  of  property  of  criminal 

during  imprisonment n,  2220-2222 

Older  to  show  cause,  in  proceedings  for  voluntary  dissolution  of 

corporation,  to  be  serve<l  unon n,  242ft 

notice  to,  of  motion  for  appointment  of  receiver  in  supplement- 
ary proceedings n,  246* 

Tights  of,  under  extension  of  former  receivership ii,  2464 

notice  to,  must  be  published  by  temporary  administrator ii,  2673 

citation  to,  on  application  for  ancillaiy  letters  testamentary  or 

of  administration ii,  2666 

may  compel  return  of  inventory  by  executor,  etc ii,  271ft 

may  petition  surrogate's  court  to  compel  payment  of  debt ii,  2717 

may  be  cited  to  attend  settlement  or  executor's,  etc.,  accoimt, 

11,  2729,  2781 
may  apply  for  disposition  of  real  estate  of  decedent  for  paj-ment 

of  debts,  etc ii,  27.10,  2751 

notice  of  pendency  of  action,  filed  in  action  between  creditor 

and  executor,  eflfpctof ii,  2751 

not  cited  may  contest  settiemont  of  account  of  testamentary 

trustee,  etc « n,  2810 

definition  of  Judgment  creditor ll,  334S 

definition  of  judgment  creditor's  action xx.  8343 

action  by  Judgment  creditor.    See  Judomzmt  Creditor. 
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CmBR :  ToL  See. 

of  conrt,  not  to  pnietice  as  attornej. . .^...^ i,    a 

how  appointed..^....^ ^.^....^.^^...^...^ l.  91,   91 

sherlflr  or  constable,  when  to  act  as..„ ^ «...,., i.     fli 

to  attend  general  terra  of  snpreme  coart . „ . i,   3tt 

See,  also,  the  titles  of  the  several  oourta. 

attorney  gnfUy  of,  sospension  or  removal  of. i.  ^-*§ 

limitation  of  action,  etc,  how  aflbcted  by  Impriaonmrat  for 

I.  375.  '»s   131 
conviction  for,  does  not  exclude  witness.  In  civil   or  criminal 
canse ~ ^...^^..^ u   sa 

prosecatton  not  to  affect  or  delay  civil  action.. . n,  Iti 

nabeod  corpus  to  bring  up  prisoner  to  testify. „ii,  :in^  sai 

provision;)  as  to  certiorari  In  civil  cases  not  applicable  in  crim- 
inal cases ~ n.  34i 

Imprisoned,  may  be  required  to  file  security  for  co«ts lu  c« 

dednltion  of  "criminal  action" lu  tm 

punishment,  for  crime  under  Code  of  Civil  Procedure il  Stt 

proceedings  for  review  of  criminal  cause,  not  ai^«ted  by  thia 

Co4le n,  ru7 

care  of  property  of.  during  imprisonment.    See  Piu8o:«nu 

Crimisal  Acnow: 

trial  of,  when  commenced  may  be  continued  beyond  t^rm i,     «5 

pleading  In  civil  action  cannot  be  used  as  evidence  in i,    523 

preferred  to  civil  action  on  calendar ^..« i.   Tit 

Sending  without  state,  etc «....~. ^.i,  914-WI 
eflned  ...^.« ii.  IBi 

review  of  proceedings  in.........«...^ ^... n,  x*4J 

Oeimiital  Contempt.    S^e  Coittkicpt. 

KJRUnXAL  COKTXRSATIOH  : 

court  may  exclude  public  from  trials  for .....^,^^^1,      i 

competency  of  husband  or  wife,  as  witnaM^!*-         ,      ,  U  F^ 

no  Jurisdiction  injustices'  courts  of  action  for ..^_ n.  3*1 

district  court  of  New-York.^.., .^.....- n.  riJ 

Justices'  courts  of  Albany  and  Troy tt  sjs 

included  In  term  **  personal  injury  "  in  this  Code....«...^^.^i2,  ac3 

Ouktkst: 

tenant  by.   See  Bstatb. 

CtSTODY  : 

of  prisoner,  pending  appeal  in  habeas  oorpoa,  until  hafl  Is 
Riven ..^ n,  2DO 

surrogate  may  direct  as  to  custody  of  property  when  co-execn- 
tors,  etc,  disagree. — ~ . — -....^.^ u,  aHB 

D. 
Bamaoes: 

action  for,  limitAtion  of. I,  382-3« 

defence  of  mitigating  circumstances...... _. .._i,  i3A.    i« 

arrest .„ ^..|.  54«,    ijD 

sustained  by  Inlunctlon,  how  ascertained i,  617,  fi:i\  »C« 

motion  for  new  trial  for  exces^ivp,  etc ..- ^..^ i,  Wy.  loc 

Jury  to  ositeds.  in  actions  for  moncr ..............«^..„ i,  lL«a 

angle,  only,  to  be  found,  when  increase  allowed. i,  loao,  ll«4 

rate  of;  to  be  reoovexed  la  acUon ..... i,  taot 
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bow  ucerUlned,  when  JnOginent  fa  by  default,  on  application  to 

the  court..........^ „ « I,  1216 

oflfer  to  Uouidate.    Bee  Ofpek. 

In  action  tor  real  pTY>perty  include  rents  and  proflts n,  1497 

what  to  consist  of. ii,  lasi 

for  dower u,  1600-1603 

to  determine  claim  to  real  property ii,  1644 

for  waste,  when  plaintiff  may  recover  treble.. .ii,  1635,  16M 

plaintiff  may  elect  to  take,  or  partition n,  16&8 

for  nuisance ii,  1662 

against  trustee,  etc..  holding  over  without  consent ii,  1664 

for  cutting  trees,  treble..... ii,  1668 

for  forcible  entry,  etc ii,  1669 

for  chattel,  when  chattel  injured,  etc..  by  defendant ii,  1722 

must  be  fixed  by  verdict,  etc ii,  1726 

how  ascertained  on  deCsnlt ii,  1729 

in  name  of  another,  etc _ii,  1901 

for  penalty,  part  only  may  be  awarded  as n,  1898.  1964 

for  death  caused  by  negligence,  etc ii,  1903,  1904 

slander  of  a  woman „.........ii,  1906 

on  penal  bond .....................it,  1915 

against  usurper  of  office ii,  1998 

on  forfeited  recognizance ii,  1966 

for  public  moneys  vest  in  the  people ii,  1972 

when  chattel  ii\|ured,  etc.,  lii  Justice's  court II,  2931 

must  be  fixed  by  verdict,  etc il,  2^ 

defaulting  witness  injustice's  court,  liable  for ii,  2979 

bow  determined  when  caused  by  several  animals  trespassing,  n,  3109 

to  recover  back  illegal  fees  paid il,;  3282 

when  relator  to  recover,  in  mandamus  proceedings. ...............n,  2068 

Increased  damages  do  not  carry  increased  costji........................ii,  3257 

writ  of  assessment  of.    See  Assessment  of  Damaqbs. 
In  jusUces'  courts.    See  Justice  of  the  Peack,  etc. 

Dkath: 

or  disability  of  Judicial  ofllcer  in  special  procee<ling i,  52,     6S 

attorney,  procee<UnM  npon I,     66 

of  pensons  entitletl,  or  liable,  etc. ;  effect  of,  on,  limitation.     See 
LiMiTATiox  OF  Action. 

of  party  or  parties,  continuance  of  action i,  757-760 

plaintiff  court  may  order  action  abated T,  761,    762 

Sarty,  after  offer,  verdict,  etc. ;  entry  of  Judgment i,  763,    764 
efendsnt,  before  venllct,  etc  ,  no  Judgment  to  be  entered. i,    765 

public  officer,  etc.,  not  to  abate  action  Drought  by  hini i,    766 

partv  after  testifying ;   what  testimony  competent  on  new 

trial I,    830 

presumption  of.  In  certain  cases i,    841 

of  Justice  of  the  peace,  proof  of  proceedings i.    940 

Jnagment  against  party  after,  effect  of.  etc i,  1210 

on  confession,  not  to  be  enterwl  after  defendant's i,  1275 

motion  to  set  aside  Judgment,  mnv  be  made  after  party's i.  12B4 

appeal,  how  taken  after;  substitution  of  parties;  undertaking, 

1, 1297-1299 

ponding  an  appeal,  proceedings  on i,  1298,  1299 

of  attorney,  notice  of  appeal,  how  served t,  1308 

oxecution,  bow  obtained  after,  of  ludgment  creditor i,  1376 

debtor i,  1379-1381 

of  sheriff,  how  execution  enforced i,  1388 

bomestead  exempted  from  execution,  how  far  continued  after, 

«f  tberiff;  conveyance  of  real  property  sold  tinder  execution, 

f,  1475 
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of  coixHier,  etc^  after  Mle  nnder  execalioo  ;  oonveyaiioe,  bow 

oWained. :.^ -^ j,  i^ 

of  person  in  cnstody  under  execution,  new  execuuoo  against 

property  may  issue. ............. — — 1.  W* 

action,  for  real  property,  aererance  of,  after  plaintiflTs  or  dH-n-i- 

ant's -n^  l^ii.  1S3 

for  parttUon,  proceedings  In  case  of -~-ii,  liH 

for  chattel  survives  after  deatb  of  party n.  \T36 

Gttused,  by  neglufence.  action  by  executor,  etc  — . n,  19-2 

damages  and  distribution . u.  l'-**\  1^4 

disposition  of  property  of  lunatic — n,  Z^ 

ellfect  ot,  upon  arbitration ^ ~-. — «,  ^^ 

in  surrogate's  court,  appeal  after ^ii,  -'5 

proceedings  when  parly  dies  pending  appeal it,  25.5 

absent  witnesses  to  be  accounted  for» n.  y*9 

or  disability  of  witness  to  will Ji.  2?»i« 

proof  of  handwriting  of  testator..... .~...... n,  a^ 

of  executors,  etc.,  remaining  may  acu.. — ..... u,  3F^ 

successors  to  be  appointed .-,.— .....^ ii,  afe3 

not  to  affect  execation  of  decree...... n.  zrf% 

of  Justice  of  the  peace,  undertaking  on  appeal,  bow  tileu.. n,  IBS 

proceedings  where  Justice  dies  before  return... ...» n,  3Ki 

proof  of  Judgment -n.  3136 

proceedings  to  discover,  of  life-tenant.    See  Lm-TsaiAVi. 
See,  also,  Abatuixitt. 

Dm  IKD  DsBTOBS : 

general  Jurisdiction  of  surrogate'n  court  as  to  deMa  of  decedents 

provisions  conoeraing  Jurisdiction  of  such  court ........... Jt,  ?<ri-2i;3 

definition  of.  as  used  in  chapter  on  ftnrrogates*  conrto.......... — jo,  914 

payment  of,  by  temporary  administrator,  when  may  be  allowed 

or  enforced .- — ~~ -ii,  2CI 

due  to  executor,  etc.may  be  provedT)n  aBettlementofaccount.il,  S^ 
petition  and  proceedings  to  compel  payment,  etc.,  by  trttani^-nt- 

ary  trustee ......... — n.  3StH-a 

due  to  testamentary  trustee  may  be  proved  on  settlement  of  ac> 

count . ~ ..~.~.. ~...- II.  Ml 

of  debtor  of  J  udgment  debtor  may  be  paid  to  sheriff  lu  loppk'meBt- 

ary  proceedings .«.„..... — „.~~.... — -H  Ml 

disposition  of  real  property  of  decedent  for  payment  of.    See 

KbAL  PbOPERTY,  JJIBPOSITIOM  OF,  ITC. 

discharge  ut  Insolvent  from  his  debts.    See  Iitsoltbjvt  Dnvoft, 

DiscnAKGB  or,  feom  his  Debts. 
discharge  ol  insolvent,  ftom  arrest.    See  lH80<.yxjrT  Dsbtok,  Ss- 

EMPTION  FROM  ArREST. 

discharge  of  Judgment  debtor,  from  imprisonment  on  execu- 
tlon.    See  Judomxiit  DunoR. 

])BOKDSNT*S  ESTATK  : 

generally.    See  Surrooats  aivd  his  Court. 

action  by  creditor  against  next  of  kin,  legatee,  etc n,  la37 

may  be  Joint  or  several ...- — ~. — ~.. ii,  133* 

neglect  to  present  claim  to  executor,  etc.,  does  not  ImpAir. 

II,  i«r 

Joint  recovery  and  costs  apportioned ^ il,  1?3> 

recovery  in  several  action ~ --.. — . ii,  !'*<<> 

requisites  to  recovery  against  legatee _.—- .ji.  1^1 

against  preferred  legatee «,... — n.  15CS 

heirs  and  devisees,  when  It  lies. ~ il,  1343 

whcnnu^r  be  brought u.  laM 

effect  of  application  to  sell  real  property ;  stay  of  pn>- 

ceedlngs n.  Hi* 

must  be  Joint.....,....^ ri.  tM 
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heirs  and  deviseen,  reooverr  to  be  apportioned ....n,  1847 

requisites  to  recovery  against  heirs ii,  1844 

devisees n,  1M9 

deduction  from  debt  for  prior  recoveries ii,  ififiO 

complaint  must  describe  laud ii,  1851 

Judgment  to  be  satisfied  out  of  land ii,  1S52 

whennota  lien  on  land  aliened ii,  I853 

how  token  when  land  aliened 11,  1854 

claaaiflcatlon  of  debu  to  be  enforced  bv  such  action 11,  1855 

defence  bj  reason  of  other  equal  or  prior  claims 11,  I8M 

when  such  claim  is  paid 11,  1897 

action  against  heir  or  devisee  not  suspended  by  infancy n,  1858 

these  provisions  not  applicable  when  will  charges  real  propepty, 

II,  1850 

one  action  where  same  person  is  heir  and  devisee,  etc 11,  1860 

dispo^on  of  real  property  to  pay  debts.    See  SuBBOCiATa  and 

HIS  CX>UBT«  23. 

Dxcht: 

when  defendant  may  be  arrested  In  action  for«  before  Justice  of 
Pe*ce II.28» 

HmoiaoH : 

of  motion  to  vacate,  etc.,  provisional  remedy,  how  soon  required 

I.    719 

of  court,  rendered  against  party  after  his  death,  is  void i,    76ft 

on  trial,  when  Increased  damages  are  allowed  ...... .........i,  1020 

of  demurrer,  requisites  of. i,  1021 

of  issue  of  fact,  requisites  of i,  1Q22 

Judgment  upon,  after  trial  of  issue  of  fact  (see,  also,  Judomsnt), 

I,  1228 
of  board  or  officer  Included  in  term   **  determination,**  in  cer- 

definition  o^'^I.«^L^v.«"^".™.3.^7.v.^^"^v^*l"^^^^^  sais 

ItaKIAKATION  : 

of  party  not  alone  sufficient  proof  in  action   to  annul  mar- 
riage  ~..ii,  1753 

surrogate  may  open,  vacate,  etc..  decree,  in  or  out  of  court.  ...11,  2481 

In  surrogate's  court,  definition  of....... ..........u,  2550 

settling  account  must  contain  summary  thereof. n,  2561 

when  evidence  of  assets n,  2553 

for  money,  how  docketed,  etc ...11,  2553 

enforcement  of. 11, 2554-2555 

of  surrogate's  court  maybe  affirmed,  reversed,  etc., on  appeal,  11,  2587 

contents  and  effect  of  decree  revoking  letters 11, 2G03,  2604 

Talidity,  etc.,  of  will  must  be  determined  before  decree  on  pro- 
bate  Ti,  2fi24 

of  surrogate  on  probate  of  will 11, 2625-2627 

on  application  for  revocation  of  probate 11,  2652 

on  probate  of  heirship;  record  and  effect;  vacating  same...ii,  2656 

on  application  for  administration ir,  2666 

ior  revocation  of  letters 11, 2684-a6ln» 

In  prooeedinga  fbr  discovery  of  property  withheld  from  executor, 

etc II.  2TIJ 

on  petition  to  compel  payment  of  debt  or  legacy  by  executor 

etc , ii,2718-27iy 

on  Judicial  settlement  of  account  of  executor,  etc.,  may  award 

relief  for  not  setting  apart  exempt  property............. 11,  2721 

of  surrofate's  court  lor  pajrment  and  distribution  by  executor, 

etcofaasets C .. 11. 274^-2748 
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in  proceedings  to  dispose  of  decedent**  real  property  for  p*y- 

ment  of  debts. . C^'VIZ: — ^^  27»-3W 

in  proceedings    to  compel   payment,   etc.,   by   l«stanKnt*ry 

tmstee*. .••••••• .,,,,,,.,..,..,„......»......»»...~»— •«——•———•••—•—— H-  *8B» 

of  surrogate's  court,  for  payment  and  distrlbatioa,  or  delivery  of 

property,  by  testamentary  trustee;  share  of  Infant ii,  2m 

made  on  judicial  settlement  of  account  of  testamentary  truste* ; 

effect  thereof. ^...-«..«: .--. '*- S^ 

that  guardian,  appointed  by  will  or  deed,  give  security,  etc.^ai,  2Sa 
effect  of,  for  settlement  of  account  of  guardian  appointed  by  deed 

or  will « .. — ----" ii,3S» 

appeal  from,  in  surrogate's  court.    See  Appeal  and  JuniXKirT. 

Deed.    See  Cokvetasce. 

appoinUng  guardian  must  be  recorded^............- 

for  provisions  relating  to  such  guardianship. 
and  bis  ooukt,  36. 

Default  : 

relief  firom  consequences  of  failure  to  plead.  ....^...... 1,  7^ 

effect  of  Judgment  by,  in  ^eciment..^-........ .. — .-  ; — ~-Ji,  li« 

in  partition,  court  must  ascertain  rlghU  of  parties  before  Jtidg- 

ment,  when  defendant  is  In - ~.... —  -'-. ii,  *5*» 

recovery  of  dower  against  infant,  by  coUnsioa  or  defanlt  of 

guanlian,  does  not  pr^udlce  rights -. u,  l«6 

proceedings  on  subsequent,  after  payment  into  court  of  amount 

due,  in  foreclosure — - n.  |f« 

where  part  only  of  property  sold.  In  foreclosure n,  l^is 

Judgment  by,  in  action  to  determine  claim  to  real  properly n,  1«5 

damases,  how  ascertained  on,  in  action  for  chattel ..Ji,  Ha 

Judgment  annulling  marriage  not  to  b©  rendered  by,  without 

proof,  etc V v •.— . — :t "^  1^ 

regnlatlons  concerning  Judgment  by,  in  matrimonial  acti<»ia.-ii.  1774 
in  action  before  Justice  of  the  peace :   what  plaintiff  must  prove 

to  obtain  Judgment  by  default,  after  arrest  of  defendant n.  SO 

Judgment  how  taken  by  default  before  Justice  of  the  peace ii,  2» 

In  not  appearing  on  return  of  summons,  may   be   opened  in 

Justice^  court  of  Brooklyn...... ^ — .n,  Sa 

For  special  provisions  as  to   Judgment  by  default  In  particular 

a'-tions  or;  particular  courts,  see  titles  of  thoae  actions  mad 

courts  respectively. 

Defect  : 

in  process,  pleadings,  etc.,  when  disregarded.^. — « 1, 721-73 

ceitain  provisions  relating  to,  apply  to  proceedings  In  sorrogate  s 

court — -^^  *"* 

certiorari  or  habeas  corpus  to  inquire,  etc.,  shall  not  be  disobeyed 

for  any  formal • .,»..♦.■  ....ii.  » 

Jurls'llction  of  surrogate's  court  not  lost  by  defect  in  record,  .^ii,  3« 
certain  provisions  relating  to,  apply  to  proceedings  in  surrogated 

In  proceediiigs  on  appeia  *  flri^^  court,  how  remedied. 

See  AXXKDMEKT. 

Defskcb.    See  Answer. 

in  action  on  bond  for  Jail  UberUes.    See  Bo3n»  worn,  Jau.  Lnair 

ties. 
of  sheriff.  In  action  for  escape.    See  Escape. 
want  of  Jurisdiction  of  superior  cityjcourt  most  be  pleaded  la^t,   Sn 

rules  of  limitation  apply  to ..^...^^  SH.    ^ 

in  action  where  summons  served  by  publication,  etc...^..^ i.    4i5 

of  mitigating  circumsunces,  in  certain  actions.  ..^^.....^.....i,  saiw  A* 


Digitized 


byGOOgl< 


INDEX.  799 

—  Contlnoed.  Vol.  Bee. 

Sluun.  stricken  oat  oo  motion.  .....^.............^.........................^..i.   B38 

In  Action  against  ball ^.«...........»....i,    099 

on  nndertaklng  to  obtain  attachment ^ ....i,    M3 

discbarge  of  domestic  vessel i,    665 

by  creditor  against  deceased  debtor**  next  of  kiu,  etc...n,  1896 

1857 

on  sheriflTs  official  bond ^ ii.  1884 

on  other  official  bonds...........................................^......ii,!1886-]889 

to  charge  Joint  debtor  not  summoned.^ ii,  1939 

of  Joint  debtor  not  alTfected  by  composition  of  co4efendant„..ii,  1944 
improper  Joinder  of  parties  not,  In  action  against  carriers.  ..^..ii,  1946 
to  action  npon,  claim  bought,  etc.,  by  justice  of  the  peace  or 
constable Il,  8139 

I)KFiin>A!rT : 

appearance  by,  when  and  how  made i,    421 

bow  designated  in  summons,  when  person  or  name  nnknown...i,   4AI 

KTerally  liable,  action  against 1, 454-496 

Jointly  liable,  action  against .1,    457 

mfanL  must  appear  by  guanllan  ad  litem i,    471 

only  pleading  oi,  is  demurrer  or  answer ........^............i,    487 

airest  of.  In  an  action,  when  alloweil ..„ ...1,549-606 

■ettlnff  up  counterclaim,  etc., entitled  to  provisional  remedies, 

as  If  plaintifT. i,    729 

may  demand  that  place  of  trial  be  changed  to  proper  county...i.    966 
Judgment  may  be  rendered  against  one,  ana  action  proceed 

against  others i,  1206 

in  action  for  real  property,  who  may  be  made ............Il,  1502,  1503 

proof  of  ouster  in  action  against  Joint-tenant ii,  1515 

severance  of  action  against  two  or  more............. ii.  1516,  1517 

alter  death  of. . -«.... «...ii,  1382,  1523 

may  apply  for  new  trial .........................ii,  152S 

for  partition,  who  muRt  be  made ii,  1638 

who  may  be  made ii,  1539 

creditors  holding  liens  may  be  made ...........ii,  1640 

served  by  publlcntion,  concluded  by  Judgment ....Ii,  1507 

for  dower,  who  mui^t  be  made ii,  1507 

who  may  be  maile ..........ii,  1598,  1099 

for  foreclosure  of  mortgage,  who  may  be  made............  ....ix,  1627 

to  determine  real  property  claim,  corporation  may  be  a 

party «.........n,  1600 

for  waste,  who  liable  as. ...............ii.  1651 

guardian  liable  to  wani  in  action  for  waste  ..................iL,  1663 

against  joint-tenant,  etc ...................ii,  1606 

ibr  nuisance,  who  may  be  made ....................Ii,  1661 

notice  of  pendency  of  action,  when  may  file ii,  1673 

cancellation — n,  1674 

who  may  be  joined  as.  In  action  by  creditor  against  legatees  ...ii,  183B 
action  to  charge,  Jointly  indebted  but  not  served  with  sum- 
mons  .;.....„. :. JI.  1937-1941 

Jointly  Indebted  may  compound  separately  with  creditor.... — ii,  1942 

Sec,  also,  Joiwt  Dbbtok. 
officer  or  person  against  whom  SUte  writ  Issues  shall  beatyledJi,  1994 
in  Justice's  court.    See  Jcbticb  or  thi  Pbaci  and  his  Couet.       ^^ 
when  parly  is  styled  defendant  in  civil  actlon....M.................~..n,  8888 

jMvnnTioxs : 

criminal  contempt .................«»...............m...~...«...............x  8 

general  rules  of  practice.. ....................................«^...................J,  17 

Jodidal  departments. ...........................................i,  Zlf 

trustee  of  express  trust..................... .............^^..J,  449 

eoonterelaim ....................i,  901 

property,  as  used  in  provisions  relating  to  receiver..... i,  71S 

order...... .........J,  767.  ii,  3348,  subd.  20 
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PsnnnoxB  —  CoQUnued.  ToL  See. 

motion  .. ............„.«.....,.«^.— ,..^-._,~. u    7W 

general  and  special  verdicts.......... — ~..-^ . . 1,  lUi 

Judgment ~ .— 1,  130O,  U^SSO,  snbd     J 

next  of  kin.  In  particular  sections. .-^...^ ... n,  1570.  i^flj 

certain  terms  used  in  chapier  on  mrragates*  oaoii*  ..^ n,  SU 

General d^fituHom in ehapUr  23: 

action -.^ II,3»V  8343^  •obd.  9 

action  of  ejectment ...................... .....^........u,  3343w  sabd.  3i 

annulment  of  warrant  of  attachment...., ii,  334X  snbd.  13 

clerk n,  aao.  ssbd.    4 

decision....... «..~. ii,  3343,  ssbd.    5 

distinct  parcel  of  real  property. ...................     . . .  n.  3M1.  smCmI.  K 

domestic  corporation..... — ... . .- ii,  X^\  sbNI.  IS 

folio II.  XMX  s:abA.  2* 

foreign  corporation n.  3.u\  Mibd.  U 

heretofore  and  hereafter........................... ii,  3341,  sabd.  2S 

holiday,  public — .............. ii,  3343.  MitHl.  21 

injury  to  property .................. ii,  334-1,  subd.  N 

Judge ......n.  3343.  'SUbd.    3 

Judgment,  relates  to  civil  action ii,  3343.  sabd.  Ii 

Judgment  creditor . .«-. n,  3:143.  sut»>l.  13 

Judgment  creditor's  action..... . u,  334,\  »«bd.  14 

lunacv ri.  .1343.  sabd.  15 

lunatic..^ . . II,  3343.  mbd.  15 

mandate .u,  3343.  sabd.  » 

notify,  as  used  with  respect  to  Jurors ....... u,  3MX  mabd.  n 

now ....... .11.  3343.  anbd.  := 

order,  relates  to  civil  action  ....................... u,  Si«3.  mbd.  S 

personal  injury.............^..... .......... ii,  3343,  mbd.    9 

public  holiday n,  3343.  subd.  a 

report .... ............... .ii,  334\  snbd.    5 

special  proceeding  ............................ai,  3334,  3343.  wbd.  Ji 

superior  city  courts. ......ii,  3343,  snbd.    I 

territory — ... n,  3343,  sabil.  n 

trial  Juror ............ai,  3343,  sabd.  1» 

trial  Jury Ji,  3343,  sabd.  » 

Dblat: 

dismissal  of  complaint  for.    See  Complaint. 
Dbuveka.xck  : 

writ  of  second,  abolished ... n,  liei 

Dili  VERY : 

of  money  or  property  to  party i,  717.   71< 

See  Deposit. 

of  real  property  under  Judgment,  how  directed  and  enforco>l.  ii.  Ip^} 

of  personal  property  by  testamentary  trustee,  how  compelled  . 

II.  2M4-3S8I 

complaint  must  contain .... i.    iSL 

when  complaint  may  demand  interlocutory  and  Una]  Jndgrment, 

I,     4.9 

In  answer,  when  requisite «.. i,    S/U 

demandof  Judgment,  in  complaint  and  in  answer  inaction  to 

determine  claim  to  real  property it.  169 

proc«:?edings  to  determine  claim  for  dower . .    — tr  ]64f 

notice  I'f  demand  of  Judgment  for  return  of  chattel  by  Weicna- 

«nt _„,  I72S 

when  necessary  before  action  on  ofllclal  bond u.  IStH 

or  notice  necessary  in  summary  proceedings  for  recovery  of  pos- 
session of  real  property.  In  case  of  non-payment  of  rent ii,  2231 
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of  poBOCWlon  of  animal  in  proceedings  relative  to  animal!*  found 

straying ii,  8097 

when  animal  wilfully  set  at  large  by  third  person n,  8098 

how  may  be  made  atter  final  order,  etc ii,  31U1 

aeparate  owners  may  severally  demand  possession  in  such  case, 

II,  SHU 
DnnrBus.    See,  also,  Issvis,  iif  Pueadino. 

sevice  of  copy  of,  is  an  appearance  »..........~ i,    421 

must  be  subscribed  by  attorney i,  06,    421 

to  be  served  before  expiration  of  time  specified  in  summons i,    422 

or  answer,  the  only  pleading  of  defendant .............i,    4H7 

to  complaint.  groundlB  of i,    48S 

must  distinctly  specify  objections ...............j,    490 

grounds  of  objection,  how  stated  in ....i,    490 

to  part,  and  answer  to  part  of  complaiut i,    492 

to  reply,  when  allowed- ~ -. ...J,    4M 

to  counterclaim,  etc..  In  answer,  for  in^iufficicncy^ i,   494 

demanding  al&rmalive  Judgment...^. J,    495 

requisites  of. l,    496 

pleading  over,  or  amendment,  after  decision  of.....».................i,    497 

severance  of  action  after,  when  ordered- I,    497 

ottlectlons  mav  be  taken  by  nnswer.  Instead  of,  when. i,    498 

when  waived,  unless  taken  by  answer  or. i,    490 

to  partial  defence l,    508 

need  not  be  veritte'l i,    523 

frivolous,  application  for  Judgment  upon;  costs i,    637 

or  answer  to  amended  pleading,  effect  of  omiillng i,    543 

Issue  of  law  arises  only  on i.   9W 

where  triable « i,  976,    990 

interlocutory  or  final  Judgment  must  be  rendered  on  decision 

of I,  1021 

Judgment,  costs  on,  how  awarded ii,  3232.  3233.  S239 

amount  of. ir,  32j1  sub<l.  4 

In  mandamus,  to  first  writ  of n,  2U73 

to  alternative  writ ii,  2ii76 

to  return  to ~ n,  2078 

to  writ,  and  return  must  be  served  n,  2061 

injustice*s  court - n,  2935 

to  complaint  or  answer  injustice's  court. n,  2<<39 

general  rules  of  pleading  in  such  court. ii,  2*>I0 

I>BnAL.    See  AifSwsE;  Rbplt. 

I>SPAST1U5T8 : 

Judicial  (sec  Sumnix  Coukt) - i,   219 

DSPosiT : 

by  sheriff,  of  proceeils  of  property  attached....... i,    €75 

on  obtaining  Injunction.    See  Injojcctiox. 

of  money,  etc..  in  court,  or  deliver^'  to  parly,  court  may  order...i.    717 

diflobeillence  to  such  order,  punished  as  contempt....... i,    718 

court  ni.iy  order  sheritl  to  make  such  deposit  or  aelivcry i,    718 

in  lieu  of  undertaking  on  appeal  from  surrogate's  court n,  2575 

of  securities  to  reduce  penalty  of  bond  of  executor,  etc li,  2995 

of  money  by  temporary  administrator;  depositary  to  file  bond, 

etc II,  2678-2680 

of  money  to  secure  payment  of  debt  not  due  on  settleiueut  of  ex- 
ecutor's account. il,  2745 

application  of  certain  provisions  concerning,  on  and  after  Sep- 
tember 1. 18T7 II,  3347 

of  money  in  place  of  bail.    See  Bail. 

of  money  in  court.    See  Payment  into  Court. 
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Dxposmoir  taken  ahd  for  usk  withii*  the  State  :  Vol.  S«- 

of  a  party  before  trial,  or  of  expccUnt  party  to  be  broosht 1,  ^ 

of  a  person,  not  a  party- -'^  "~1 

order  lor  examination ;  application  for ;  contents  ot  artldaTiL...i.  s : 

contents  of;  service  of,  etc ^ ^ ~ ™i.  ST\  n5 

obeUieuce.  how  compelled « U  K"« 

examination,  when  and  where  taken;    punisbnttnit  for  recs*-  _ 

ancy ^  '^ 

by  consent — i.  *' ' 

manner  of  talcing  and  returning ^ — t,  *-» 

when  to  be  read  in  evidence ^ i,  '^•*1.  ^'*~ 

effect  of ;  objections  to.  at  trial u  '^"' 

original  affldavits  are  presnmptive  evidence  of  fact-*  all.-se  1 ..  -i.  ^M 

to  be  used  on  motion,  how  taken,  etc 1,  •*•-■ 

place  where  deponent  may  be  compelled  to  atten«L i.  •** 

this  arUde  applies  to  surrogates'  courts ii,  2M& 

Deposition  taeew  withiii  the  State,  itoe  use  klsewhe&x  : 

In  what  cases  maybe  taken. ...- - -— ~- »,  ^|| 

how  taken ;  subpoena  to  witness  where  commission  has  t*soed_  i,  15 

contents  of  subpoena,  In  such'a  case.. — i.  ^IJ 

place  where  witness  required  to  attend  ,. -,..  i,  -\ 

subpoena  when  no  commission  is  issued ^ i,  'l 

Justice  of  the  peace  may  take,  when — — i,  ^i* 

taking  and  returning -  - »-  ^ 

punishment  of  recusant  witness^ -i,  a» 

DEPosmoM  taken  without  the  State  : 

in  what  cases  commission,  with  written  Interrojcatoriea.  niA* 

issue •.•■••;•• -I,  AN.  w 

applicant,  or  other  party  may  be  thus  exammed. 1.  •^- 

appllcation  for  order  for  commission ;  order 1,  *«.  fp 

Interrogatories,  how  settled  _.. •••••••••; >• : ^  ^ 

to  1x5  annexed  to  commission  ;  directions  for  return i,  HE 

when  commission  may  issue  to  examine,  whoUy  or  partJ>.oa 

oral  questions .:•"•• •,—  •.• -.J,  « 

open  commission,  or  order  without  commission  granted  — i,  ^ 

by  consent • -• ..—...... ..l  *« 

last  two  sections  not  applicable  where  adverse  party  is  infafU. 

lunatic,  etc ••-.. Vw ;— -*'  ^ 

applicant  cannot  be  so  examined  except  by  consent _J,  *'5 

notice  of  examination  on  oral  questions ^ 1,  ^ 

form  of  open  commission ~ ».  ^ 

order  to  lake  depositions,  contents,  etc.,  oi „i,  r« 

before  whom  executed U  ^^ 

mode  of  examination  on  oral  questions.. ^ -.t.  <»* 

commission,  or  order,  how  executed  and  returned- i,  9f'W6 

returned  papers  to  be  Indorsed  and  filed i,  *j6,  *v 

commission,  or  order,  may  issue,  by  consent i,  ^ 

papers  on  flic  to  be  open  to  inspection i.  ^ 

when  suppressed - ^  :^'".' 

ia  evidence ~ .-.J.  '|» 

when  Interrogatories  and,  may  be  In  foreign  langnaee i.  • . 

letters  rogatory  may  issue,  with  written  interrogatories x.  ^n 

See.  also,  CoMMi.'WioN. 

this  article  applies  to  surrogates*  courts n.  253S 

Dbputt-Clbrk,  and  Special  Deputt-Clebe  : 

appointment,  powers,  etc I,  89,  200,  284,  283,  299,  308.  S*-3» 

DEPUTr-SoEKiFP.    Sec  Sreeifp. 
Descc^tt  Cast: 

rights  not  to  be  affected  by ~ i.  ff* 
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l>s8xaiCATiON:  Yol.  Sec. 

by  reiddent  for  tervice  of  summons  dorin«r  his  absence  Trom 
United  SUtes i,    430 

by  foreign  corporation,  of  person  on  wbom  summons  may  be 
served i,    432 

of  referee  In  action  for  divorce i,  1012 


of  general  term  Justices.    See  Sdprbmb  Court. 
-'  rjall.    See  Jail. 

corporation  or  express  company,  of  person   upon 

whom  process  issued  by  Justice  of  the  peace  may  be  served,... 


of  temporary  Jail.    See  JaiLc 

by  railroad  corporation  or  express  company,  of  person 

II,  2880,  2881 
revocation  of  such;  service *n  such  case «ii,  2882 

Bktaiker  : 

forcible.    See  Bntrt. 

DXTBEMnrATION  : 

aa  used  in  provisions  concerning  certiorari,  etc.,  what  to  in- 
clude  II,  214ft 

of  claim  to  real  property,  action  for.  See  Olauc  to  Rkal  Prop- 
sett,  Action  to  Dkterminx. 

Drtus: 

may  be  attaclced  in  action  for  partition,  when ii,  lfl37 

complaint  In  partition  must  set  out  ownership  dependent  upon 

executory ii,  1542 

when  purchaser  ftt)m  heir  protected^otwithstandlng ii,  2828 

action  to  establish  or  impeach.    See  Will. 

Detuee  : 

action  to  enforce  liability  of,  for  debts  of  decedent.    See  Decx- 

dbnt's  Estate. 
action  against,  by  child  bom  after  will,  or  witness  to  will ii,  1868 

Dirbctor: 

of  money  corporation  or  banking  association,  limitation  of  action 

against i,    394 

must  produce  books  when  subpoenaed,  etc i,    868 

may  be  examined  before  trial  in  action  against  corporation i,    872 

offlcera.  etc.,  of  corporation  may  bo  sued  for  misronduct ii,  17S1 

may  be  restrained  in  action  to  dissolve,  etc.,  corpoatlon ii,  17S7 

mar  be  Joined  as  defendants  in  action  against  corporation,  when 

II,  1790 

when  separate  action  may  be  brought  against  them ii,  1791 

proceeding!!  in  either  of  last  named  actions ii,  1792 

Judgment  in  such  action:  as  to  liabilities  of. n,  ITM 

of  corporation  mav  be  compelled  to  teKtify ii,  1^(»5 

Judicial  suspension  of  ofHcer?,  etc.,  of  corporation ii,  1811,  1812 

Judgment  forcostnln  favor  of  people,  against  Illegal  corporation, 

when  may  be  orderwl  collected  by  attachment  against ii,  IWT 

when  may  petition  for  diiisolutjon  of  corporation ii,  2419,  :»120 

petition  therefor  and  proceedings  thereon.    See  Corporation. 

DiSABTLrrr: 

of  Judge  who  is  a  party,  or  interested,  etc i.     46 

Justice  of  the  ix^acc,  on  certain  appeals  to  court  of  sesslon.^^.  i,     46 
officer  before  whom  special  proceeding  is  landing,  proceed- 
ings on I,  62,     53 

general  term  Justice,  in  snprenie  court i,    231 

Judges  of  superior  city  court,  removal  to  supreme  court  in 

case  of. I.    273 

county  Judge,  who  to  act  In  cone  of. i,    342 

removal  of  action  in  case  of. i.    JM2 

effect  of,  on  limitation  of  action.    See  Limitation  op  Action. 
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eflfect  of,  on  limitation  of  time  to  move  to  vacate  Judgment. z.  ia» 

when  time  of,  not  to  form  part  of  ItmitaUon.    See  LuirTATD  !<:. 
action  against  widow  to  determine  dower  right  cannot  be  main- 
tained, while  under u,  UC 

proceedings  in  case  of  disability  of  surrogate ii.  2484-3fle 

testimony  taken  on  probate  of  will  may  be  used  on  hearing  lor 

revocation  of  probate  where  witness  under ii,  sei 

revocation  of  letters  testamentary     tc„  on  ground  of. __*fi^:'-3fi9J 

procee<lings  on  appeal  fh>m  Justice's  judgment  where  Ju»Lloe 

unable,  etc.,  to  make  return ii,  Xi 

removal  of  action  from  mayor's  court  of  HudBoo.  and  recurder'^ 
courts  of  Utica  and  Oswego,  in  case  of  diaabiLity  of  tudge^u,  SBO 

DXSBCBSEMENTS  : 

on  appeal  ftt>ra  Justices'  courta ...., ti,  aoM 

what  allowed  on  amotion ^ — ri,  E51 

to  be  included  In  bill  of  costs ii.  iri< 

increased,  not  allowed,  when  increased  costs  allowed ^ u,  2^ 

affidavit  of,  on  taxation  of  costs „ — n,  257 

DlSCHAROE : 

of  person  imprisoned  for  non-payment  of  fine  for  crimtnAl  con- 
tempt   - -. u     f 

by  creditor  of  debtor  In  custody  under  execution i.  i«m.  liS 

of  prisoner  on  habeas  corpus,  or  certiorari.    Sec  H&bejls  C<«- 

PUS  TO  I-VQUIRB.  ETC.;  CERTIORARI. 

writ  of,  abolished  :  order  substituted  ;  service  and  effect n,  2MB 

for  general  provisions  concerning  dischaT>i»\  etc..  of  insolvent 
from   Imprisonment.     See   I.xsolve.vt   Debtor;    Exexptios 

FROM  ARR£8T    ETC. 

for  general  provisions  concerning  discharge  of  insolvent  from  his 
debts.    See  Insolvent  Debtor. 

of  Judgment  debtor  from  imprisonment  on  execution.  See 
JuDOMBirr  Debtor. 

property  of  prisoner  to  be  delivered  to  him  on  his it  SSf 

of  offender,  from  imprisonment  in  contempt  proceedings :  when 
ordered « ~ — ii,  2S» 

motion  lor  discharge  ot  defendant  fVom  arrest,  in  action  in  Ju^ 
tlce's  court ~ — n,  2W 

eflbct  of  such  discharge  of  defendant, _ii,  see 

of  privileged  i)er8on  from  arrest  in  Justice's  courts ,ai,  SO* 

of  Judgment  debtor  imprisoned  on  execution  upon  Justice's  Judg- 
ment  - II,  soas-wj 

ttom  Imprisonment,  by  N.  Y.  marine  court,  of  person  unable  to 
endure  confinement n,  SO 

person  discharged  from  debts,  etc,  may  be  compelled  to  file  secu- 
rity for  costs — II.  33» 

Discovert  : 

action  for,  in  reference  to  Judgment  debtor „ i.  SO 

of  books,  et«.,  certain  courts  may  order _ —  .i,  m3 

general  rules  to  prescribe  cases  for. „ .-.....-. ......«^^i.  ** 

petition  and  order  for ~ ~.._- I,  .** 

order  for,  when  and  by  whom  vacated . — „ I,  «« 

proceedings  on  return  of  order  for .1,  3fT7 

penalty  for  disobedience  of  order....... i,  A.*? 

eflfect  of  books  and  papers,  as  evidence,  when  produced J.  «SS 

ancillary  action  for,  abolished .,.„. ii,  mi 

of  books  and  papers,  ccrUln  provisions  relative  to.  apply  to  sur- 
rogates' courts ^ «..........,.-. lu  2M8 

oforoporty  withheld,  proceedings  by  executor  or  admlnistrXor 

[     «>f — ....II,  Tm-mi 
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I>uooTBBT  — Contlnxied.  Tol.  See. 

action  to  compel,  of  property.   See  Judomiiit  Can»noB. 
petition  in  proceedings  for  discovery  of  death  of  tenant  for  lifiB, 

when  and  where  preBented. ii,  2302 

contents  of  such  petition ......ii,  2303 

service  of  petition  and  notice ii,  2301 

proceedings  upon  presentation  of  such  petition.............. ii,  2309 

service  of  order ;  powers,  etc.,  of  referee ii,  2306 

habeas  corpns  for  production  of  life-tenant ii,  2307 

report  of  referee  in  such  proceedings...... .Ii,  2308 

dismissal  of  petition  when  order  complied  with ii.  2309 

when  life-tenant  deemed  dead  and  petitioner  let  into  posses- 
sion  11,  2810 

commission  to  be  issued  if  life-tenant  is  without  the  State ii,  2311 

See  SUPPLEMEMTAaT  PaOCKEDINGS  AMP  CUPIT0E*8  AOTIOM. 

Dismissal  ov  Complaim  t  : 

for  neglect  to  proceed.    See  Com plaivt. 

DlSQUAUFlCATICX  : 

of  Judge  generally I,  i6-A9 

special,  of  surrogate ii,  24185,  2195-2496 

beciuesi  does  not  disqualify  witness  fW>m  testifying  as  to  execu- 
tion of  will „.. II,  2544 

See  Dbatr;  Disabiutt. 

Dissolution  op  Cobporation  : 

by  action  or  voluntary  petition.    See  Gobpo&ation. 
DisniccT  Parcxl  : 

of  real  property  deflned.............«^.....^».. ii,  3343 

DlSTUBCTIOM  : 

of  estate  of  decedent,  general  Jurisdiction  of  surrogate's  court  as 

to II,  2473-2482 

See  SUBROOATB,  BTC. 

of  surplus  money  arising  on  foreclosure,  etc.,  and  paid  into  sur- 
rogate's court II,  2799 

DlBTBXCr-ATTOBirET  : 

partner  of,  or  person  who  has  been,  not  to  defend  certain  prosecu- 
tion  .......1,78-^ 

to  be  notified  of  application  to  remit  fine,  etc » i,    352 

may  bring  action  for  penalty,  etc,  given  to  prosecutor i,    387 

limitation  of  such  action....... ~ i,    387 

must  render  account  of  such  actions,  etc ii,  \9C)S 

may  apply  for  State  writ  In  action  by  the  people ii,  1993 

In  habeas  corpus,  payment  of  fees  and  undertaking  not  required 

from .« II,  2002 

to  testify,  powers,  etc ii,2011,  2012 

when  to  act  as  surrogate,  when  that  otDcer  disqualified,  etc....  n. 

2484-2494 

BisTBiCT  CouBTs  OP  Nxw-ToBX.    See  Kxw-Tobk,  Distbios  Oodbts 
Of  THi  City  op. 

District  op  CoLoifBiA : 

included  in  the  word,  territory ii,  3343 

DxTOBCB,  AonoR  POB.   flee  Matbimomial  Aonoifs. 
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Justice  miut  enter  fine  Imposed  on  defiuiltlnfr  vitneas  in  bfe^.n,  *«7S 

justice  of  the  peace  must  keep  entries  therein — « ,.,  .it,  i\¥\  3141 

alphahettc&l  index  thereto  mnst  be  kept. .» ii.  21C 

'     deposit  of,  with  town  or  dty  clerk  on  removal,  etc.,  of  Jastloi^, 

II.  ii44-r:«» 

of  Justice,  when  presumptive  evidence ^Ji,  il» 

of  Judgment,  when  evidence.    See  DocumiTTART  EnikCfsrE. 
regulations  concerning.    Sec  Couxtt  Clulk  ;  JriMnsr. 
book  of  Justice  of  the  peace.    See  Jcstick  or  thx  Pkacl 

DOCUETIHO  : 

surrogate's  decree.^.... .............. . n.  235 

Judgments  of  Justices  of  thepeaoe.    See  JiTivncs  optkxPeacx 

A!»D  HIS  OOCRT,  13. 

Judgments  of  local  courts.    See  the  titles  of  those  ooarts,  respect- 
ively. 

DOCUMKMTA&T  ETTDINCI  : 

certain  official  certificates...... 1.  « 

certificate,  etc,  of  officer  on  file  ...~. -.~ u  ?— 

notary's  certificate  of  protest,  etc,  presumptive — .«.«_^ i.  »3 

protest  and  memorandum L  W 

proof  of  presentment  or  pro«est  ia  foreign  state  or  coaotry ,  bow 

made ...-...—. r.  55 

affidavit  of  printer,  etc,  presumptive .».— u  93 

service  of  notice  presumptive — . _i.  ♦r 

marriage  certificate  or  entry  presumptive 1,  «5 

books  of  foreign  corporations  presumptive 1.  •3 

when  copy  may  be  used _ _.i.  y«.  <R1 

statutes  and  legislative  uroceedings,  how  proved 1,  932 

coi^es  of  papers  In  certain  offices  presumptive i.  soi,  <rH 

conveyance  acknowledged,  etc.... ........~....«. — .„.i.  st^ 

record  or  transcript  of. i.  «5 

certificate  not  conclusive  ;  may  t>e  rebutte<U  etc j,  93& 

what  instruments  may  be  thusmade  evidence 1,  ST 

docket  book  of  Justice,  or  transcript  thereof _ _.i,  ««*.  939 

other  proof  of  proceedings*  before  justice  of  the  peace. i.  9*0 

charter,  onllnance,  etc^  of  cities  and  villages,  how  proved i,  Ml 

resolutions,  etc.,  of  boanl  of  supervisois  of  county,  bo  w  proved, 

I.  HI 

statute,  etc.,  of  other  state  or  foreign  country,  bow  prorerl i.  «2 

common  law,  etc. ,  of  other  state  or  foreign  coantry,  how  prov<^ 

I  9C 

records,  etc.,  of  United  States  courts,  how  proved i*  «h.i 

departments  of  United  States  government 1.  **» 

of  U.  S.  signal  service u  M 

record  of  bill  of  sale,  etc.,  of  vessel — _~..i.  hn 

conveyance  of  land  without  the  State i,  -h^ 

exempllflcation  of  conveyance  recorded  in  other  state,  etc i.  'X' 

docket,  ludgmcnt.  etc,  of  luslico  of  adjoining  Mtate. i,  «4.S-»51 

record  and  judicial  proceedings  of  court  of  foreign  countr>\  how- 
proved  .~ 1,»2.  K3 

effect  of,  not  declared 1,  *j4 

copy  of  documpnts.  etc.",  of  forelffn  offices,  how  authenticated— i,  «G6 

certiflcates  to  documents,  general  form  of .,..- i.  x>7 

mnst  be  under  seal,  except,  etc ., i.  56*«,  •/» 

corporate  or  official  seal  may  be  stamped.... l  W 

certain  officers  must  search  and  certify  Qpon  request i,  9H 

fon^goincT  provisions  not  to  prevent  proof  according  to  common- 
law  rules,  etc ^ r^  IS 

Down.    See.  also.  IUal  Property  Actio!»«. 

action  for,  may  be  brought  fn  superior  city  court .    t,  SO 
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"Do^rmsL  —  Continued.  Yol.  Sec. 

action  for,  may  be  bronght  In  county  court i,    340 

undertaking  to  8t«y  by  ln|nncUon i,    616 

damages  thereupon i,    617 

preferred  on  calendar,  in  certain  case i,    791 

mode  and  place  of  trial i,  968,    982 

where  maintainable,  ^ectment  cannot  be ii,  1499 

In  partition,  when  dowreas  mnst  be  made  defendant ii,  153S 

right  of,  not  admeasured,  how  treated ii,  1553 

court  may  direct  sale  of;  sale,  proceeds,  etc ii,  1567-1570 

inchoate,  married  woman  may  release  to  husband ii.  1571 

Investment  of  proceeds ii,  1563-1585 

action  for,  limitation ii,  1596 

against  whom  brought ir,  1597 

who  may  be  made  defendants .ii,  1S98,  1599 

damages  may  be  recovered;  how  estimated ii,  1600 

against  alienee,  etc n.  1601 

to  be  awarded  against  defendant,  only  for  property  held 

or  claimed  by  him ii,  1602 

against  heirs,  etc.,  aliening  land ii,  1603 

barred  by  assignment  of ii,  ]60( 

collusive  recovery,  not  to  pn^udioe  Infant n,  1606 

<x>mplalnt.  what  to  state ii,  1606 

Interlocutory  Judgment  for  admeasurement  of. ii,  1607 

commissioners  to  admeasure;  removal,  etc ii,  1606 

how  to  admeasure ii,  1609 

meetings;  report,  etc ii,  1610 

report,  may  beset  aside ii,  1611 

fees  and  expenses ii,  1612 

final  Judgment  on  oonflrmation  of  commissioners*  Teport...n,  1613 

plaintiff  may  recover  damages ;  court  may  modify u,  1614 

Junior  Incumbranoes  not  affected  by  admeasurement  of. ii,  1615 

gross  sum  in  lieu  of,  plalntlir  may  consent  to  receive ii,  1617 

defendant  may  obtain  leave  to  pay ;  proceedings,  etc.ii,  1618 

interlocutory  Judfcment  for  sale,  plaintiff  consents ii,  1619 

directing  distinct  parcel  to  be  admeasured ii,  1620 

Hens  to  be  ascertained  before  Judgment  for  sale ii,  1621 

payment  of.  or  sales  aublect  to ii,  1622 

report  of  sale. ii,  1623 

flnallndgment « ii,  1624 

provisions  as  to  sale,  etc. ,  in  partition,  made  applicable  to 

action  for « ii,  1625 

claim  for,  cannot  be  made  basis  of  action  to  determine  claim  to 

real  property.. ii,  1638 

action  against  widow  to  determine  her ii,  1M7 

proceedings  where  right  admitted ii,  1648 

denied ii,  1649 

Tight  of,  how  affected  by  Judgment  of  divorce ii,  1759,    1760 

may  be  included  In  sale  of  real  estate  of  infant,  lunatic,  etcii,  2362 

when  belonging  to  infant,  etc ii,  2363 

when  barred  by  sale  on  foreclosure  by  advertisement ti,  2395 

in  lands  of  decedent  held  under  contract  and  sold  to  pay  debts... 

II,  2794-2796 

DftuirKARU,  Habitual.   See  LuNAnos,  loiors,  Avn>  Rabitval  D&ukk- 

AKPS:  COMMITTBS. 

DCTCHESsOouimr: 

crier  for  courts  of  record  In « i,     91 

Jail  Ubertles  for « i,    145 

stenographer  for  supreme  court,  county  oourt,  etc„  in i,  266.    257 
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XARimcas :  Vol-  fi«c. 

of  debtor,  when  exempt. n,  ISt,  MS 

Editor: 

when  action  for  libel  cannot  be  maintained  acaind.. ex.  I9rr 

when  It  can  be  maintained .«~. ..-.^  »» - k.  liQt 

Effect: 

when  the  various  provisions  of  this  Code  take  effect n.  S» 


SxECTXEirT,  Action  of.   See  Kkal  PmoFSRTT,  Acnoy  to  Rxcotik. 
when  may  be  brought  in  superior  city  court- 


undertaking  to  stay  by  iAjunctlon 1,  *;> 

damages.^. ~ u   <■'' 

interpleader,  by  order.  In  — . ^ i,   -o 

mode  and  place  of  triaL.. «. i.  v^^v    ^- 

Judgmeut  enforced  by  execution..... l  l>:> 

dcflnitlon  of  action  of. .-«. 1.  i**s 

damages  In  action  of.  what  to  Include  .„ — ii,  l«v..  li."3 

who  may  maintain  action  <rf.. ii,  l«j>-i*4 

against  whom  action  must  be  brought n.  l^^ 

who  may  be  Joined  as  defendants  in  action  of n.  1  *)! 

ma>'  be  brought  for  non-payment  of  rejit,  when u.  UM 

may  be  brought  when  right  of  re-entry  is  reserved  for  want  of 

distress — «. n.  IXb 

against  tenant,  how  prooeedlngs  may  be  dianusaed  on  payment 

or  tender,  eto.........~..~ ............ — u,  ISK 

against  tenant*  amount  in  arrear  must  be  llxed  by  venUct  co- 
report  and  stated  In  judgment,  etc — ........ TT.  IX 

■gainst  tenant,  when  possession  to  be  reatored  after  Judgment 

and  execution...... .~~ ~. . ~ji,  1J0 

when  use   of  property  set  off*  against  rent  accruing  after 

judgment.~....~........~~ ...- ,■■....- il  15« 

what  complaint  must  state,  in  action  of..... . n.  1.540.  15U 

when  ouster  to  be  proved  in  action  of..... ........... ii,  UIS 

action  of.  to  be  severed  when  there  are  distinct  occnpaota.  n,  1516,  1317 
plaintiff  may  recover  a  portion  only  of  property  claimed,  n,  i.li 
verdict,  etc.,  where  plainttfl^s  title  expires  befofv  trial       n.  ISS 

abatement  of  action  of...... ........ ~ ....n.  ISl 

action  oC  to  be  severed  when  diflerent  persons  succeed  to  the 

property, etc...... — u,  1522.  ISS 

effect  of  Judgment  after  trial...... ... ii.  u:« 

new  trial  nuy  be  granted,  when,  etc.. .il,  US 

efl^t  of  Judnnent  by  default,  etc. ...<»..... .... — n,  143 

X>os8e88ion  <n  plaintiff  under  Judgment  not  to  be  affected  by  va- 

catingjudgment,  except,  etc n.  IS 

evidence  on  new  trial  or  action  in. — ... —  . . n,  1^* 

damages  recoverable  inaction  of. ^.. lu  ua 

permanent  improvementa  by  defendant  may  be  set  off  agaturt 

damages ..ii,  150 

may  be  maintained  in  case  of  infant  against  whom  collusive  re^ 

covcry  of  dower  Is  made....... -.— — n,  M* 

provisions  as  to,  are  applicable  to  action  to  determine  claim  to 

real  property -...^..-...... u,  l&Q 

reversioner  may  bring  action  for,  after  default  of  tenant,  etc  n.  VUO 
defendant  may  be  restnsined  fh>m  committing  waste  during  ac- 

liabiiity  of  pun^iim  lOB 
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XjacnuiTT,  Action  OF— Continued.  Tol.  Sec. 

action  of,  not  barred  l>7  final  order  In  uimmary  proceedings  for 

possession  of  land ~ ~ ~ II,  2264 

order  in  procet^ings  to  discover  death  of  life-tenant  not  evidence 

in  action  of. n,  2319 

by  the  people  to  recover  rea^  property  escheated  or  forfeited  for 

treason.    See  Esohbat;  Trbasok. 
for  provisions  generally  applicable  to  real  actions.   Bee  Rial 
Profbrtt. 

Bmbracsbt: 

IKnalty  for.... « 1,  IIM 

action  to  recover  real  property  by  landlord  having  right  of 

entry Ii,  1504 

for  want  ofdlstress...^........ ...................Ii,  1505 

See  Bhal  Propkrtt,  Action  to  Bkcovkr. 

possession  of  real  property  awarded,  how  delivered ii,  1676 

entry  on  another's  properly  for  a  survey,  etc IL,  1682,  1684 

See  SuRVBT. 

forcible  entry  and  detainer  ;  forbidden......... .......................il,  2233 

treble  damages  for..~.. ......................n,  1669 

application  to  remove  wrongdoer...... Ji«  2234,  2235 

issues  thereupon ...................ii,  2245 

how  tried n,  2247 

costs  thereupon ii,  2250 

Bee,  also.  Summary  PROCBBDiNas  to  Rboovbr  Possbbbion  of  Bxal 
Profbrtt. 

Emforgembnt  of  Juoqxbnt  : 

mode  ot............. ...................i,  1240,  1241 

Bquxtt  : 

distinction  between  actions  at  law,  and  suits  In  equity,  and  forms 
of  actions,  aboliahed..............................~».....~.......~..............u,  3339 

Sbib  County: 

Jail  llberUes  for. - i.   145 

sheriff  to  attend  Buflklo  superior  court .............i,    302 

notify  Jurors  for  superior  court w........ » i,  806,  306 

Brsor: 

in  fact,  vacating  Judgment  for i,  1282-1292 

writ  of,  in  civfl  cases,  abolished i,  1293 

See  Appbal  ;  Casb  ;  Bxobption  ;  Trial. 

E8CAPB: 

of  prisoner  going  to,  etc.,  or  returning  from  ho^tal ;  rc-<arrest, 

etc ., 1,  127 

what  is,  and  effect  thereot................................... .........m.....!,  165 

sheriff  liable  to  action  for ;  mode  of  service  of  summons....  i«  158,  426 

penalty  fur  connivance  of  sheriff,  etc.,  at..................................j,  159 

Judgment  against  sheriff  for,  evidence  against  sureties i.  161 

damages  in  action  for,  by  assignee  of  bond..... .........I,  167 

stay  of  proceedings  under  Judgmeo  t  against  sheriff,  for i,  170 

defence  of  sheriff,  in  action  for...~ i,  171 

of  sheriff,  coroner  liable  for. i,  177 

of  prisoner  in  action  by  sheriff:  coroner^s  liability  for 1.  179,  161 

Itmltatlon  of  action  against  ofBcer  for. „ i,  385 
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EsoAPK-Oontinned.                                                                       Vcd.  8ac 
of  defendant,  after  arrest  in  action,  renders  aherlflT  Uabte  as  balL,  I.    SB 
ofexecntlon  debtor,  new  execution  afalost  penon  or  propertj 
may  issue  after. -.«- .  ~ ~.— . 1,  MS* 


^ectment  for  real  property,  attorney-general  moat  brine ".  1*T 

notice  of  object  to  be  punished.. ^^.......^ .~-.— , — JX  1S73 

unlcnown  claimanti  made  defendants ^ u,  197i 

effect  of  Judgment  against.  «... ^ lU  !«• 

must  be  in  name  of  the  people — ^. , n,  H» 

Bbtate: 

action  for  partition,  llffe  holder  In  fee,  when  made  party ...ix,  13».  liiJ 

rights  of  holders  of  ftiture  estates  protected,  etc n,  1S?0 

in  vestment  of  proceeds  of  sale  of. Ji,  13*9,  liO-Ii«5> 

in  action  for  dower,  defendant « n,  139i*,  net 

to  determine  claim  to  real  property,  what  barred  by  Judg- 
ment  -II,  ie«5. 1«« 

for  waste,  holder  liable « ii,  lei 

Ju'lgment  against  tenant  of  particular  estate n.  Mtt 

owner  of,  who  holds  over,  etc.,  a  treaspasser,  etc > ii.  IfiM 

In  remainder,  etc.,  holder  of,  may  maintain  action,  when lu  J6B 

;  particular  tenant  of,  may  be  removed  by  summary  proceedings 

etc If,  gg 

how  included  In  sale  of  real  estate  of  infant,  lunatic,  etc.  ..it,  338 

23fa 
submission  of,  to  arbitration ..n,  S36ft 

EXAMIKATIOir : 

of  insolvent  debtor  applying  for  discharge  fh>m  his  debts ii,  217S 

of  insolvent  debtor,  applying  for  exemption  from  imprlaonmenc. 

n.  a9S 
of  person  cited  on  proceedings  for  discovery  of  property  withheld 

from  executor,  etc ii,  2310,  gll 

of  executor,  etc.,  in  proceedings  for  accounting. ii.  27» 

of  testamentary  tmstee,  in  proceedings  for  accounting n.  2S11 

of  Inventory  and  accounts  of  guardian  must  be  made  annually 

by  surrogate. ii,  9H 

of  guardian,  etc..  In  proceedings  for  accounting. »...ii,  SBM 

of  Judgment  debtor,  etc..  In  supplementary  prooeedlngs.    See 

SUPPLUUITTA&T  PROCXKDIK68. 

SriDEirci : 

in  criminal  action,  pleading  not  to  be  used  as....  ..^ ^i.   SOS 

certain  testimony  competent,  on  new  trial,  where  party  testify- 
ing at  former  trial  isdead „ „i,   530 

admission  of  member  of  corporation,  when  competent  against 

corporation i.    8S 

of  consideration,  how  far  seal  Is,  upon  executory  Instrument...!.   840 
common  or  unwritten  law  of  foreign  country,  etc,  liow  prove<l, 

I.    94S 
sherifTs  return  is  presumptive.  In  action  on  undertaking  given  lii 

action  for  chattel ii.  1734 

when  inventory  may  be  contradicted  In  action  against  executor. 

^       .  II,  1SM-1»« 

on  trial  of  action  to  annul  marriage ii,  1735 

Judgment  annulling  marriage,  how  far  conclusive ii,  17M 

to  obtain  Judgment  esUbllshing  lost  or  destroyed  will.  .^ u.  1»J 
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SnDXKCB—CoDUiraed.  YoLSee. 

secondary.  In  action  upon  loat  negotiable  i>aper ii,  1917,  1918 

Judgment  against  Joint  debtors  la  conclusive,  of  liability  of  those        « 
served Ii.  1933 

how  far  dlscharKc,  record,  etc.,  is  evidence  in  proceedings  for  dis- 
charge of  insolvent  from  his  debts ii,  2181 

aflldavlu  of  sale  on  mortgage  foreclosure  by  advertisement,  and 
record  thereof,  are  presumptive ii,  2398 

answer  of  witness  in  supplementary  proceedings  cannot  be  used 
as  evidence  against  bim n,  2460 

order  for  execution  and  decree  for  payment  against  executor, 
etc.,  is  conclusive  evidence  of  assets ii,  2&S2 

Airther,  may  be  received  by  appellate  court  on  appeal  from  sur- 
rogate's court .11,  2586 

letters  testamentary,  etc.,  arc  conclusive  evidence  of  auihorltv, 
etc 11,  2W1 

required  on  probate  of  lost  or  destroyed  will..... ii,  2iV2l 

will,  etc.,  certified  by  surrogate  may  be  read  in ii,  2629 

probate;  how  far  conclusive ii.  2626,  2627 

record  of  csrl^ia  wills  heretofore  proved,  how  far  evidence, 

II,  2631,  2632 

record  of  wilfof  real  property  to  be  received  in ii.  2633 

when  testimony  of  witness  taken  on  probate  of  will  may  be  used 
as  evidence  on  revocation  of  probate ir,  2651 

decree,  etc.,  for  probate  of  heirship  Is  presumptive,  etc ii,  2657 

record  of  will,  proved  elsewhere  in  the  u  nlted  States,  is  presump- 
tive evidence ir,  2703 

on  examination  In  proceedings  for  discovery. of  property  with- 
held from  executor,  etc_ ii,  27U 

of  pagrmenta  made  by  executor,  testamentary  trustee,  guardian, 
etc..  In  case  of  absence,  low,  etc..  of  voucher ii,  2734,  2t(ll.  2850 

Judicial  settlement  of  account  of  executor,  etc.,  is  conclusive  or 
what. If,  2742 

Judgment  or  decree  is  presumptive  evidence  of  debt  before  surro- 
gate in  proceedings  to  dispose  of  decedent's!  real  property, 
etc II,  2756,  2757 

constable's  return  Is  presumptive,  in  action  on  undertaking 
given  Inaction  for  chattel  injustice's  court ii,  2931 

entries  in  docket-book  of  Justice  deposited  with  town  or  city 

cleric,  are  presumptive  only ii,  3148 

See,  also,  CoiuuBaoii ;  DiPosinoN ;  Docuxiktabt  Erxpuf cx  ;  Oatbs  ard 
ArriaMATiONS :  Withxss. 

SzoBPTioir: 

settlement  of.  by  |udge  out  of  office,  allowed i,     25 

In  causes  tried  at  certain  circuits,  etc.,  in  New-York,  before  whom 

settled I,    236 

what  rulings  may  be  excepted  to i,    992 

reftasal  of  court  or  referee  to  make  finding i,    993 

taken  after  trial  by  court  or  referee i,    994 

during  trial  and  to  charge  of  Judge i,    995 

ruling  excepted  to,  how  reviewed _ l,    996 

to  be  stated  in  case  on  appeal  or  on  motion  for  new  trial i,   997 

when  may  be  ordered  beard  in  first  instance  at  general  term....i,  1000 
motion  for  new  trial  on,  at  general  term,  after  interlocutory 

Judgment l,  1001 

not  to  stay  proceedings,  unless  order  made i,  1U05 

not  to  pr^udice  certain  motions  for  new  trlaL. i,  1006 

Sea,  also,  Gab>;  Tbial. 
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Tol.  fi««. 
EzscirnoN  (fftneraUy).   See,  also,  Exbcctiox  agaiitbt  pKOPKair ; 

EXKCTTTION  AOAIirST  THK  PERSON. 

'      on  Indgmcnt  on  counterclaim,  against  ezecaton,  etc.,  wtaen 

allowed ~ - 

when  necessary,  before  action  againat  bail 

Judgment  may  be  enforced  by _. — 

return  of.  by  sheriflT.  satisfied  or  unsatisfied,  etc _..i.  126i.  13^ 

sherifT  to  Indorse,  and  deliver  copy  on  payment  of. l  12fi4 

on  Judgment  for  money,  certain  provisions  apply  only  to l  vrz 

by  confession,  when  whole  amount  not  doe ..j.  irr 

to  whom  directed ;  provision  where  sheriflT  is  party.^ ^i.  I  v:; 

time  of  receipt  to  be  indorsed  on . 1.  i >;^ 

the  different  kinds  of ;  Is  process . 1.  \^ 

to  what  counties  may  issue ~ „i,  1*15 

requisites  of,  generally 1.  IX 

when  issued  out  of  another  court ^.— ....„ l,  I'd 

for  collection  of  money,  otc- — ................ ...^ ,...— ■,■,... i,  l>> 

deliverv  of  property ...i,  \rn 

and  iMiyment  of  money i,  \m.\ 

separate,  may  Issue  where  sepamte  sums  awarded... 1.  1174 

within  five  years  may  issue  of  course,  etc L  ITS 

after  death  of  Judgment  creditor,  court  may  allow. i,  ir-i. 

after  five  years,  how  issued — — . — ... ....  ...j.  IXT 

notice  of  application  for -.. ....~. 1.  l~* 

how  enforced  when  sheriff  dies  or  Is  cllsquaUfled^.... 1.  i  w* 

on  docketed  Judgment  of  Justice  of  the  peace u,  a»iT-:*M2 

district  court  of  New-York ii.  su? 

Albany  or  Troy  Justice's  court. — ii,  Ea> 

ftt>m  N.  Y.  marine  court,  issuing,  direction,  and  enfon^ment  oL 
See  New-Yo&k,  Mauxs  Coubt,  etc. 

SxBCDTiox  AOAiTtsT  Propbrtt.     8e«,  also,  ExxcunoH;  Kzicmox 

AQAIirST  THE  PeRSO.H. 

return  of,  partly  satisfied ;  efl^t  on  presumption  of  pa>nDent  of 

Judgment - — _..i,    XT 

after  attachment  to  issue  to  sheriff  levying. ^ i,    :<« 

how  collected ~ - i,  7«C,    T  i* 

may  issue  to  collect  fines  of  Jurors  In  New-York 1,  lii7 

Kings  county —.« ...i,  ir»l 

how  levied  on  real  property  after  ten  years  from  ju<!gnient. i.  IZ'C 

when  court ma>'onlcr  levy  of,  discharged  on  appeal i.  I'li 

requisites  of,  generally - i,  lo6S-l^ 

where  attachment  has  l>een  levied  by  the  sheriff. 1,  l.'-» 

against  executors,  etc ~... - 1.  i  ri 

deceased  Judgment  debtor 1,  137^>-1>1 

when  three  years'  delay  after  letters  required. i,  IS9 

surviving  Judgment  debtors  may  Issue ;  notice  tbereupoo. 

I,  15KJ 

sale  under,  etc. .  to  bo  made  at  auction,  and  in  day  time..., i,  }m 

penalty  for  taking  down,  notice — 

vall<lity  not  affected  by  omission  to  give  notice,  etx%. 

sheriff  not  to  purchase  at... 

personal  property  bound  by,  fVom  time  of  issulmt... 
order  of  preference,  where  two  or  more — 

executions  and  attachments  both  ii^sned.... .. 

issued  out  of  court  not  of  record,  and  levied.. „.. 

levy,  title  of  bona  fide  purchaser  before,  not  affected 

current  money ~.-«....... «. 

bills,  bonds,  etc 

Interest  of  bailor  In  goods  pledged 

f        partnera  may  apply  for  release  of  goods.  „„„... 
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■xaoonoir,  iTC.  —  Contlnned.  Vol.  Sec. 

leT7,  iMtrtnen,  notice  of  application  and  undertaking  to  be  given. 

I.  m5,  696,  1414 

when  attachment  elso  levied i,  1415 

undertaking  enures  to  benefit  of  other  creditors i,  1416 

how  partner's  interest  sold  ;  rights  of  purchaser i,  1417 

third  person's  claim  of  title  to  be  trie<l i,  |418 

proceedings  thereupon ;  effect  of.  pending «».i,  H19.  1420 

Indemnitors,  substituted  in  action  against  officer  for  levy,  etc... 

I,  1421-1427 

Stay  of.  on  appeal  fVom  fndgment  In  action  for  dower u,  1616 

on  Judgment  Ibr  defendant.  In  action  to  determine  claim  to  real 

property ., ii,  ifi43 

Inaction  for  a  chattel n,  1731 

sherlflTs  power  under n   1732 

against  executors,  separate  executions  upon  personal  and 

representative  causes  of  action ii,  1816 

when  some  only  appear > ii,  18I7 

leave  to  issue,  onler  for,  etc r....ii.  IftS,  1826,  1827 

on  Judgment  recovered  by  former  executor n,  1S29 

in  action  on  sherifTs  bond ^ ^.^ ii,  1S83-ISH9 

against  uninoorporHte<l  association ii,  1921 

certain  puMIe  officers,  when  not  to  Issue ii,  1931 

defendants  jointly  indebted,  where  all  not:«erved_ii,  1934,  1935 

on  judgment  charging  property  of  joint  debtors  sorvwl ii,  IWl 

shall  not  be  issued  against  the  people  of  the  State ii,  19XA 

bow  stayed  In  summary  proceedings  to  recover  land ii,  2254 

to  what  county  must  issue  to  authorize  supplementary  proceed- 
ings  II,  2456 

enforcement  of  decree  of  surrogate's  court  by;  how  issued,  etc. 

II,  2554 
In  justice's  court.  See  JnsncB  or  thr  Pcacs  and  his  Couht,  14. 

sale  of  perishable  property  on.  in  N.  T.  marine  court ii,  3175 

on  docketed  Judgment  of  hi sttce  of  the  peace ,i,  9017-^902 

district  court  of  New-York ll,  3220 

Justice's  court  of  Albany  or  Troy ii,  3225 

on  original  Judgment,  to  enforce  contrlbntlun.    See  CoirrRiBC- 

TION. 

property  exempt  from.    Bee  Exrkptiok  krok  Executiow. 

sale  of  property  under.    Bve  Svle. 

redemption  after  sale  under.    See  RjtnsxpTioiT  op  Bsal  pROPiRTr 

BOLD  DNDBB  EXXCUTION. 

fczxcuTioir  AQATxsT  THE  PERSON.    See,  also,  EXECUTION ;  Execution 

AGAINST  Property. 

prisoner  arrested  under,  custody i,    110 

entitled  to  Jail  liberties „ i,    149 

requisites  of. i,  1366,  1372 

in  what  cases  may  be  issued i,  1487 

when  affoinst  a  woman i,  1*S8 

execution  against  property  must  be  first  issued... i,  1 169 

and  against  person  not  to  be  simultaneous i,  1490 

no  other  execution  while  defendant  in  custody,  except,  etc i,  1491 

new  execution  may  l:«»uo  after  escape i,  1492 

against  property  after  death  of  prisoner....  - i,  1493 

creditor  may  disihartfe  debtor  In  custody  under;  effect i,  1494 

new  execution  not  to  be  enforced  against  real  property  sold.  In 

certain  cases « i,  1495 

against  Joint  debtors,  when  all  are  not  served Ii,  1U31,  19^ 

new,  after  discharge  of  debtor  from  imprisonment  on ..-ii,  2214 

Injustice's  court.    See  Justice  op  the  Peace,  etc. 

party  imprisoned  on,  may  be  discharged  by  M.  Y.  marine  court, 

when ....« n,  8163 
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ExECVTiox  AOAmsT  THB  Putsoif — <}onUiiiied .  Vol.  Sec 

on  Judgment  in  certain  coarta,  in  favor  of  woman  for  lerfficea^ii.  SIC 

discharge  of  Judgment  debtor  imprisoned  on.    See  JinMXixr 

DCBTOR. 

XZXCUTO&  Axn  Admixisteatok: 

actions  by  and  against,  limitation  of..^.. i,  3S3, 3)0-390. 402,  4D 

may  sue  without  Joining  person  interested 1  U9 

counterclaims  in ~-. 1,  SOa,  508 

cannot  be  arrested,  except  for  personal  act 1.  s» 

secnritr  upon  appeal  by,  ma>-  be  dispensed  with,  or  limited.. u  i  ^li 

execution  against  property  In  hands  of,  eU..  what  to  require.  „i,  1X1 
of  deceased  judgment  creditor,  how  to  obtain  ezecntion  wiihin 

five  years ^ 1.  VZi 

redemption  of  real  properly  sold  under  execnUon i,  14W-H*6 

conveyance  by«herlfrto.  when  person  enlllled  is  dead 1.  l<n 

action  by  or  against,  to  be  brought  in  rew-eftentaUve  capacity,  ti.  1>U 

personal  and  representative  causes  of  action-  .— .«„« ii,  ISIJ-l*!* 

where  some  are  not  served,  etc . ii,  1»IT 

not  qualirlod  Is  not  necessan'  party — ._rL  l-i? 

against,  to  recover  higacy  ;  limitation,  ctc......^.^ Ji,  1«H 

by  Infant;  guardian's  bond,  etc. ....-.^. ... .ii,  }^'2i 

limitation  of,  by  creditor  on  claim  rejected- . lu  1<Z2 

sufficiency  or  want  of  assets  not  to  be  pleaded... lu  l--'4 

execution  against, how  procured;  order,  etc — ii,  lS2i.  1^ 

security  mav  be  required  of  a  legatee . n.  It: 

action,  etc.,  not  to  abate  on  death,  removal,  etc,  of. u,  l^ 

execution  upon  Judgment  recovered  by  former. — n.  liZJ 

action  against,  who  has  been  superseded ... n.  liQB 

not  liable  rorfalM  pleading n,  l.<a 

liability  of,  for  uncollected  demands. ii,  ij^^l&H 

may  bring  action  for  causing  death  by  negligence^ iL  WrC 

consent  of,  to  discharge  of  insolvent  debtor ii.  2135 

mav  maintain  action  to  compel  conveyance  of  real  estate  of  luna- 
tic, etc n.  2S« 

genera]  Juris  llction  of  surrogate's  court  as  to .ii,  2i73 

provisions  concerning  Jurisdiction  of  such  court  over  executor*, 

etc II,  24T.V?in 

additional  allowance  to,  by  .surrogate u,  2a<t:-330 

decree,  etc,  suspending,  not  staved  by  appeal ii,  SS3 

as  to  letters  testamentary  and  of  administration.     See  those 
titles. 

official  oaths  of. _ii,  2W 

deposit  of  securities,  to  reduce  penalty  of  bond «n.  ^WS 

provisions  concerning  bond  of. « - ii,  S3i96-369 

See,  also.  Official  Bond. 
surrogate  may  direct  as  to  custody  of  property  when  co-execu- 
tors, etc.,  disagree n,  Seffi 

application  of  foregoing  provisions  to  executors,  etc. .  heretofore 

appointed ....ii,  SBW 

as  to  revocation  of  letters  to.     See  Rktocation. 
as  to  settlement  of  account*  of.    See  Accounts. 
remaining  executors  may  act,  when  one  disqualified,  or  his  let- 
ters revoketl ~ ii,  2fi« 

in  other  coses,  successor  to  be  apiiolnted- ii,  303 

general  provisions  relative  to,  applied  to  person  to  whom  ancil- 
lary letters  are  is.<raed il,  27W 

proceedings  by,  to  discover  property  withheld,  etc ti,  ST* 

when  person  withholding  Is  in  another  county ii.  2JVr 


d  by  Google 


INDEX.  815 

XxxouToa  AiTD  ADxnnsTKATOB— GoQtiiraed.  Vol.  Sec. 

order  accompanyinff  citation;  how  citation  and  order  aerved. ii,  2706 

certain  officers  may  act  io  surrogate's  ataence ii,  2709 

examination,  decree,  etc ii,  2710-2713 

warrant  to  seize  property « ii,  2714 

executor,  etc.,  how  compelled  to  return  inventor/ ii,  2715 

how  diacharged  from  commitment „ Ii,  2716 

proceedings  by  creditor  or  legalise  to  compel  payment ii,  2717-2719 

proceedings  against  executor,  etc.,  for  not  setting  apart  exempt 

property n,  2720 

upon  Judicial  settlement. ii.  2721 

fees  of,  when  personal  estate  exceeds  one  hundred  thousand 

dollars ii,  2736 

not  allowed  to,  when  speciflo  compensation  provided  by 

will,  unlem,  etc « ii,  2737 

only  once  allowed  on  dlflterent  letters ii,  2738 

proceedings  when  same  person  is  te&tamentary  trustee  and  execu- 
tor, etc n,  2819 

Justice  of  the  peace  has  no  lurlsdlction  in  action  against^. ...ii,  2863 

action  by,  may  be  brought  before  Justice  of  the  peace ii,  2S66 

auclllary  letters  to.    See  Lxttiks  Testamkntabt  ;  Lettxbs  of 

Administration. 
disposition  of  real  property  by,  for  payment  of  debts,  etc.    See 

RrvL  Propkrtt,  Disposition  of,  ktc. 
settlement  of  account  of.    See  Accouitt  . 
security  for  costs  when  required  in  action  by  or  agalnst............ii,  3271 

costs  In  action  by  or  against;  how  awarded;  how  collected... ii,  3246 
no  property  exempt  from  execution  on  Judgment,  in  certain 
courts,  in  fkvor  of  women  for  services ii,  3221 

XXKICPTION  : 

from  service  as  trial  Juror - i,  1029,  1030 

in  New- York - i,  1081 

in  Kings  county I,  1127 

See,  also.  Trial  bt  Jury. 

of  jperson  from  arrest  while  obeying  subpoena,  etc.    See  Arrrst  ; 

WITRRSS. 

XzxMPTiON  ITROM  XxKOtmoir: 

certain  special,  not  repealed  by  general  provisions  concerning.!.  1389 

of  certain  personal  property  owned  by  householder. i,  1390,  1391 

certain  property  not  exempt  from  execution  on  certain  Judg- 
ments   I,  1391 

woman  entitled  to  same,  as  householder I,  1.392 

ofmflitary  pay,  bounty,  etc. ;  arms,  equipments,  etc i,  1393 

right  of  action,  etc.,  for  seizure,  etc.,  of  exempt  property.  ..i,  1394 

land  designated  as  burying  ground i,  1395 

mode  ofdesignating  burying  ground  for...........«. i,  1396 

dr  homestead,  to  what  extent,  etc i,  1397 

how  to  bo  designated,  etc ....~ i,  1398 

of  married  woman,  when,  etc i,  1399 

when  to  continue  after  owner's  death i,  1400 

no  affected  by  temporary  suspension  of  residence i,  1401 

if  value  exceeds  |1,000,  lien  of  Judgment  attaches  to  surplus 

I,  1402 

how  proceeds  marshalled  after  sale  In  such  case i,  1403 

of  real  property,  how  cancelled i,  1404 

property  not  subject  to  Judgment  creditor's  action «....ii,  1H79 

may  not  be.taken  on  supplementary,  proceedings ....ii,  2463 

pioper^  exempt  from  execution  in  Justice's  court.... n,  3028 
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BxncntoN  FBOX  BzscunoH— Continiied.  ToLSe^ 

no  lyropertjr  exempt  on  certain  jn<](<menta,  in  fkror  of  wortsiag 

womea ..........^ .. ....—..«..«.>. .^.. . -.ai,  93 

ExxvPTioH  FROM  Proceeoikgs  bt  Crxbttors: 

earnlnffs  of  debtor — ~. n,  1S».  3«3 

trust  fund ~ - ^IL  3«S3 

Eziffrnio  L%w8 : 

exclusirely  relating  to  actions  against  mayor,  etc..  of  N.  T^  cat 

affected  by  Code ..^ — .- ^ -.-.—_ IL  3347 

See,  also,  Codb  op  Civil  PBoeu>out. 

EzowERATXON.    See  Bail;  Boin>  Foa  Jail  Ijbx&tdcs. 

ExTBxsiow  OF  Time.    See  Tiwb.     . 

ExTKA  Allowance: 

where  trial  Is  by  court.  It  mnit  fix  amount ».. ...  j,  193 


F. 
Failitrs  of  Title.   See  Sale  axd  Salx  Uimsa  BZECunoir. 

Falsb  Imprisonment  : 

limitation  of  action  for . i,   "¥4 

is  a  personal  injury ji,  xa^ 

Justice  of  the  peace  has  no  Jurisdiction  in  action  for.  . . jr,  2v3 

on  the  high  seas,  action  for.  in  N.  Y.  marine  court ...ji.  WTT-H'T 

action  for,  cannot  be  maintained  In  district  court  of  Nev^York 

in  Justices*  courts  of  Albany  and  Troy .,.. ^ n,  .12S 

Is  included  In  term  "  personal  IiOury  **  in  the  new  revision it.  33U 

Fees: 

Judge,  when  forbidden  to  take ...,...«. .......^.. .». i.     E 

of  stenographer,  how  paid.. — - i.  j5>5.  is«,     .<* 

of  officers  attending  supreme  court  general  term,  how  paid ..l   ^C 

of  supreme  court  stenographers  in  first  district i,  2ril-:vt 

of  superior  city  court  stenographers  In  New- York ». i.   2^ 

of  clerk  of  superior  court  orBufTalo .-~-.j,   35 

of  stenographer  of  that  court,  how  paid  in  certain  caiMS i.   3» 

city  court  of  Brooklyn,  clerk  may  charge -....., i,   ."!!» 

N.  Y.  marine  court,  clerk  to  account  for  and  pay  over...,.-.«.....i,    x& 

officers  not  to  receive  for  their  own  use i,   .i» 

marshal,  same  fees  as  sheriff. - ...i.   » 

party  prosecuting,  etc.,  as  poor  person,  not  liable  for.. i,  4i'.l,    t» 

referee  appointed  to  superintend  discovery,  etc j.    "^C 

failing  to  report,  not  entitled  to „..«. j,  km.' 

Judge  not  entitled  to,  as ., i,  i>u 

In  partition,  commissioners*,  to  be  taxetl  and  paid,  etc-.. ri.  iv^'» 

of  officers  on  sale,  how  paid, — ii,  vc? 

of  commissioners,  etc.,  to  admeasure  dower,  how  paid,  etc  ...ir.  If-ll 

of  sheriiTin  replevin,  how  taxed,  etc n.  ir«*J 

prisoner  ordered  discharged  cannot  be  detained  for ..ii,  SIS 

of  committee  of  idiot,  lunatic,  or  habitual  drunkard . u,  ?i^ 

of  arbitrators  on  submission  of  controversy it,  in 

surrogate  must  report  fees  to  supervisors n,  25M 

New- York,  must  file  report  of  fees ii.  2J«»S 

In  surrogate's  court,  appraiser „n.  V*& 

officer,  witness,  etc ,.^..^ ., .ii   3M» 

surrogate ;„.,  u   2S«T 

executors  and  administrators,  etc n.  27»-27» 
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in  0nrrof(ate*8  court,  eiecntor,  etc.,  onljr  once  allowed  on  diflbrent 

letters ii.  2738 

testamentary  trustees,  amount ;  bow  allowed,  etc ii,  2811 

of  Keneral  guardian ii,  2850 

of  Justice  (on  sale  of  aulmal  found  running  at  large  In  highway, 

etc.- II,  .V92 

and  constable  on  attachment  against  defaulting  witness... ii,  2972 

transfer  of  action  to  another  Justice  ii,  3152 

private  person  deputized  to  execute  mandate,  not  entitled  to, 

II,  3196 

prohibition  to  take,  not  prescribed  by  law ii,  3280 

for  services  not  rendered,  except  for  advance  payment n,  3281 

penalty  for  extortion ii,  3282 

certain  clerks,  registers,  etc. ,  to  account  for  and  pay  over  rocs, 

II,  3283-3285 

in  Brooklyn,  Justices  of  the  peace  to  account  for  fees ii.  3118 

clerk  of  justice  to  account  for  fpos ^^ ii.  3119 

general  provision  as  to  fees,  etc.,  to  be  accounted  for n.  32H6 

fwH  of  certain  officers  to  be  taxed  upon  demand ii.  32K7 

parties,  attorneys,  etc.,  not  allowo<l  fees  as  witnesses ii,  32SS 

no  fee  for  administering  certain  official  oaths. n.  :t289 

or  for  certain  searcnes ii,  32yo 

officer,  etc.,  may  charge  fee  paid  for  oaths,  postage,  etc ii,  3291 

of  officer  for  transmitting  paper  for  party ...^ ii,  3U92 

comptroller  to  audit  when  payable  by  State ii,  3295 

application  of  certain  provlslona. ii.  3347 

Amount  of  fees: 

of  referee,  generally......*. li,  3296 

upon  sale  of  real  property ii,  3297 

for  taking  oath  or  acknowledgment ii.  3298 

surveyors,  etc.,  in  action  for  partition,  dower,  etc ii.  3299 

clerk  of  court  of  appeals ii.  33«0 

clerks  of  courts  of  record,  in  civil  actions,  etc.... ii.  .3.KI1 

the  last  section  qualified ii.  3«>2 

on  naturalization ii.  :v^ 

county  clerks „ ii.  3.104 

the  last  section  limited ii,  .THIS 

reglHters  of  deeds  and  certain  clerks ii.  :»« 

sheriff^ II,  xvrj 

the  last  section  qualified ., ii,  XV» 

how  collected ii.  .'i.'ttJ9 

coronen» ii,  3310 

stenographers,  for  copies  of  notes ii.  3311 

constables  attending  court($ Ii.  3312 

trial  Jurora.  generally ii,  .1313 

extra  allowance  to  grand  and  trial  Jurors ii,  .3314 

pay  (if  trial  Jurors,  on  protracted  trials li,  .\315 

Jurors,  in  special  proceedings ii,  ;W16 

printers il,  3317 

witnesses,  generally ii,  3;U8 

on  deposition  for  ubc  in  another  Stale ii,  ail9 

receiver's  commission's ii,  3320 

county  treasurers  and  N.  T.  chamberlain ii,  3321 

Justices  of  the  peace il,  3322 

constables,  generally Ii,  3323 

affidavit  on  claim  for  travel  fees II,  3324 

lustices*  court,  on  a  commission Ii,  332A 

to  Jurors li,  3326 

to  witnesses,  generally u.  3327 

must  be  prepild n.  3338 

by  whom  lo  he  paid ii,  8329 
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Fibs  —  Contlnned.  ToL  See. 

ofooaTto(BcerB,noiaflteeted  byOode^  .  .,..«.^« c  ir^ 

certain  special  laws  excepted  from  this  Utlc.^.. m  3n) 

provision  as  to  change  in,  darlnc  perfMtnaxioe  of  wrricrs  lu  "^71 
this  chapter  applies  onlr  to  clvttcasei...^...^^ . ^  ii.  rm: 

FiionD  Issuxs : 

abolished,  and  order  for  trial  Bahalinit/M      ,  .    .  .  i.   »r 

how  setUed  and  tried. ...«.^...« . — . ...^  fr*?.    .jti 

Fblout: 

commissioner  of  Jnron,  eto^  gniicy  of. . 


habeas  corpus,  to  tesUiy  In  case  ot..^^..... n.  >Hl-34i 

FxcnnoTJs : 

bail.    See  Bail. 
name.    See  Naxs. 

FZRE.    See,  also,  PjBKALTTAiiDVoEnBTuma. 

for  criminal  contempt...^.. ..^.,.,.^..^.....,„...  ..^  j.      » 

for  practicing  In  N.  Y.  or  Kings  Co..  by  persons  not  attr.r- 

nejs, etc............» -  „  _,    . ,   i      s< 

permitting  such  practice -     -  -  .^     «4 

tallnre  by  constable  to  attend  conrt — ...... —  ..^..^ i     » 

neglect  of  shoriff  to  execate  mandate  In  spedal  proceeding. 

I    ic. 
N.  T.  common  pleas  and  Bnlfolo  snperfor  ooort  may  remit,  ythn. 

FiXB  A5P  Bbootxbt  : 

proceeding  by,  abolished, 


connty  court  may  remit,  etc ^.i.  ^> r.T 

fine  or  penalty,  arrest  in  action  for ^^.,..,^^^. ,       ,  ■  i.    b*9 

of  trial  Jurors.   See  Trial  dt  Just. 
against  defendant  in  action  for  usurping  office..^ 

punishment  of  contempt  by ......................... 

amount  and  collection  ot  In  contempt  proceedings.... 

See.  also,  CoxTEXPt. 
cleric  to  make  out  schedule  of  fines  Imposed  by  oonrt  of  recnr '. 

n.  a*  u  JL^ 

warrant  to  collect  same  to  be  Issued  by  clerk... ii.  s^-i 

when  delinquent  rerides  In  another  county — ....-.« ,  .n.  -J?*: 

execution  of  warrant ~.«.».. .^^..^....^..n.  :i?*f 

proceedings  if  fine  not  coliected.......-.-.-.........^..^— ...  ^^Jt,ZS*^  :rk 

for  criminal  contempt  before  fustice  of  the  peace...^  ^., n.  .*?l 

collection  of;  to  whom  paid — ~ -. ^.. — . — n.  >T3 

In  Justice's  court,  for  witness's  neglect  to  appear,  etc  ..-k.  2y7<  jl'" 
deemed  a  Judgment ;  execution  thereon  ............^..^ji.  ?*7S.  ^T 

of  defaulting  juror.. ..«.».-«ji  3U* 

application  of  provisions  of  this  act  to  fine  ImpoeeC  «a  gruM 

Trasr  Judicial  Dtsrsicr.    See  Niw-Tobx. 
Fouo; 

definition  of. ....  .^  tsl  SM 

WoBacLosvjLt  or  Chattel  Lncx: 

when  and  in  what  conrtu  action  maintainable , r..  ....  ....... n,  IT* 
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warrant  to  seize  chattel ;  proceedings  thereupon .*.*.il,  1738 

contents  of  Judgment  in ..............................ir,  1799 

action  in  inferior  court ~ n,  1740 

application  of  foregoing  provisions 11,  1741 

may  be  brought  in  district  court  of  New- York 11,  3215 

Justice's  court  of  Albany  and  Troy.... 11,  3223 

city  court  of  Yonkers 3303 

FOfBzcLOBiniB  or  Mo&voaoi,  Acnoir  Pom : 

when  may  be  brought  in  superior  city  court i.    26'i 

county  court  has  Jurisdiction  of. 1,    310 

guardian  for  absent  resident  infant  defendant i,    473 

place  of  trial ...........I,    982 

undertaking  on  appeal  to  court  of  appeals i,  1331 

final  Judgment,  what  to  contain......... n.  1626 

person  liable  for  debt  may  be  made  defendant 11.  1627 

other  actions  for  debt  not  to  be  brought,  etc u.  U2S 

complaint,  to  stale  whether  brought. ........u.  1629 

if  Judgment  recovered,  execution  must  be  returned 11,  1630 

notice  of  pendency  of  action  to  be  filed............ ji,  1631 

Judgment ;  efl^ct  of  conveyance  on  sale 11,  1632 

surplus  to  be  paid  into  court,  etc n,  1633 

proceedings  on  payment  of  amouut  dae,  etc .....u,  1634.  1635 

when  Judgment  must  direct  sale  of  parcel  only 11,  1636 

proceedings  on  subsequent  default 11, 163A,  1636 

when  the  whole  property  to  be  bold;  application  of  proceeds, 

etc .,...,.......- II,  1637 

additional  allowance  to  plalntllT  In  action  for 11,  3258,  3254 

fees  of  sheriff  or  relbree,  on  sale,  limited  to  $aO „...ii,  8297,  3307 

For  miscellaneous  provisions,  generally  applicable  to  real  ac- 
tions.   Bee  Real  Propebtt  Actions. 

FOBBCLOeURK  OP  MORTOAOB,  BT  ApTEBTISBiam  : 

when  mortgage  may  be  foreclosed  by  advertisement. 11,  2387 

notice  of  sale ;  how  given n,  2W.^ 

6er>'ed -...........—.-.............. 11,  2V9 

county  clerk  to  afllx,  etc............ 11,  23W 

contents  oi ~.. 11,  2301 

sale:  how  postponed 11,  2.'^2 

conducted 11,  2.T93 

mortgagee,  etc., may  purchase 11,  2.m 

efTect  of. Ii,  2.^.>.^ 

affidavit  of  sale,  and  of  posting,  serving,  etc.,  notices 11.  2.'K"6 

when  oncRiiftlcPs  ;  printed  notice  to  be  annexed 11.  2;R'7 

may  be  tiled  and  recorded,  eftect  thereof. « 11,  2:VjI 

note  upon  record  of  mortgage - 11,  L'.R*o 

deed  and  affidavit  not  necesiMirj' 11.  2I<m» 

costs* .- II,  2401 

expenses  allowed n,  2102 

taxation 11,  2103 

surplus  money  to  be  paid  into  supreme  court n.  2404 

application  for;  distribution,  etc n,  2405-2408 

when  paid  to  surrogate 11,  2798 

application  of  this  title  to  mortgages  to  the  State 11,  2409 

Jl0RBX«!t: 

country' :  oi-ten  commission,  etc.,  not  to  issue  to,  except  Canada, 

I.    895 

depositions  to  be  used  In  suit,  etc.,  how  taken i,  914-920 

statute  law  and  common  law  of,  how>t>rovcd I,    942 
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oonntry :  proof  of  records,  etc.,  of,  bow  proved. . ..  .  ,..— .l  9S2,    ses 

eflect  not  declared.. ... i.   /H 

copy  of  record  or  docnmcnt,  how  aathenttcated,,......., .1,   9SC 

wills  executed  in,  when  xnaj*  be  proved ..— .-~, n.  311 

ancillary  letters  may  be  granted ^^..-n,  3«i&-S"e 

letters  testamentary,  will,  etc.,  how  autheoUcatcd_.11,  JT-*.  I'd 

committee  for  Innatic,  etc.,  when  may  bo  appointed....... n.  ZX£ 

guardian,  ancillary  letters  to ......Ji.  >»SA 

people  may  matnUin  action  for  public  moneys  In  foreign  cocrts, 

n,  isn 
corporaUon.    See  OoRPOEATiost. 
Jur}'.    See  Trial  by  Jury. 

Fobfkiturk: 

action  for  limitation ..~... 1, 383,  SM,  3^,  » 

place  of  trial ~ X.   *B 

See  Penalty  A KDFoErBiTTRx;  Fnns  ^xoTssAsoy. 

Fraxchtsz  : 

action  a«ainat  umrper  of.    See  ATTomsfXY'QEmukL. 

Fraci>  : 

limitation  of  action  for  relief  on  ground  of. ........ .....  ...^.......j.  JB 

defendant,  when  not  excused  from  verifying  answer  to  chatseaC 

I.   » 

arrest  In  action  for. ~. — ....... — .—i,   Ss9 

In  contracting  debt ~.. ...........     ,  1.   M9 

undertaking,  etc.,  when  dispensed  with,  on  Injunction...... 1,  «f 

action  to  annul  marriage  on  ground  of................  >...— ii«  17^  I7M 

custody  of  issue  of  such  marriage ................        .    n.  172^1 

See  Matrimokial  Actions. 
witness  not  excused  in  supplementary  proceedings   becaose 
answer  tends  to  conviction  foi  .........................>.......  u.  StfiS 

Frxtolous  Plkamho  : 

application  for  ludgment  upon — T.    59 

motion  oosu  may  be  awarded..  ..................................^...-..i*  iSf 

Funeral  ExpsitSKS : 

disposition  of  real  property  of  decedent  to  pay.    8«e  Suxbosats 
and  his  Oouet;  keal  Profxrtt,  Bisponnoir  op. 


General  Rulkb  or  PRAcncs: 

definition  of;  convention  to  «^tabHsh....  ,.......»....^.. ..,^1,  17 

must  be  published... ..m.........m........~~..~....~.j.  IS 

may  regulate  payment  of  money  into  court ;  lis  Inveatment, 

etc. !Z 1,  T4f ,  7I« 

additional  caaes  for  discovery  and  inspection  of  books,  etc.  l  0M 

at  what  terms  Issues  of  law  shall  be  tried ......................x.  n 

preparation  and  settlement  of  ease  and  exceptioxw. ............J,  W 

appeals  in  special  proeeedlngH.....                                            •  '"* 


manner  of  giving  notice  of  application  for  execution  against 

property  of  deceased  Judgment  debtor..^^.. ^ ,— i,  DBI 

See  RcLn. 
Gemsral  SsssioNs: 

court  of;  in  Now- York,  is  a  coart  of  record... .... ^....o,      t 
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OnnauL  Tmi.   See,  iUm>,  Sutrkim  Oovrt.  ToI.  Sec. 

of  certain  courts  maj  order  papers  destroyed I,     21 

of  coarts  of  record,  a(Uonniincnt  or;  proceedings  thereupon...!,     34 

of  superior  city  court,  oy  whom  held,  etc i.  281.    296 

'  action  for  penalty,  when  not  maintained  for  act  adjudged  law- 
ftilby „ II,  196! 

mandamus  to  special  term,  when  granted  at ii,  2069 

peremptory  mandamus. - u,  2071 

onler  staying  proceedings ii,  2089 

writ  of  prohibition,  when  granted  at ii,  2093 

when  heard  at ii,  2090 

stay  of  proceedings  thereon. ii,  2101,  2102 

certiorari,  may  order  notice  to  be  served ii,  2137 

hearing  must  be  before il,  2138-2139 

authority  of  officer  to  act  as  surrogate  determined>t. ii,  24S7-24<$9 

See,  also.  Appeal. 

Ootzkitor: 

may.  In  certain  cases,  change  place  for  holding  courts  of  record. 

1, 38,     30 

may  order  out  military  to  aid  sheriff. i,    107 

to  designate  general  term  Justices  of  supreme  court ;  revoca- 
tion, etc -. ..............«.._ I,  219-223 

may  appoint  extraordinary  terms  of  courts i,    234 

Judges  or  certain  courts  to  hold  circuits,  etc. ,  in  New-Tork .  i,    236 

Justices  to  hold  court,  to  prevent  failure I,    237 

may  suspend  Justice  of  N.  T.  marine  court. i,    321 

may  cause  i^>pIlcation  for  writ  of  assessment  of  damages ii,  2104 

damages  asseiwed  to  be  paid  to ii,  2115 

to  be  paid  by  him  into  court. .... ». — ....ii,  2116 

0&A2n>  JuBOR : 

collection  of  flnc  Imposed  upon n,  329&-230I 

application  to,  of  provisions  of  this  act  concerning  fines.... ii,  33S1 

extra  allowance  to  (See  Fees) i,  3314 

Okrat  Britain  : 

will  of  personal  property  executed  in.  and  according  to  laws  of, 
when  may  be  proved  here....... ii,  2611,  2613 

Ovarpiax  : 

action  for  waste  may  be  brought  against ii,  1653 

trustee,  etc.,  holding  over,  etc.,  to  Do  deemed  trespasser ;  action 

afsuiiist - II,  1664 

of  infant  partv,  when  may  become  purchaser  at  sale  of  real 

property  under  Judgment ii,  1679 

proceedings  against,  to  compel  production  of  tenant  for  lifc....iL,  2303 
of  infant's  property  may  be  compelled  to  convey  same  in  action 

for  that  purpose ., ii,  2347 

application  for  sale,  etc. ,  of  infant's  real  estate u.  234{»-23ri6 

of  infant,  may  apply  on  his  behalf  for  change  of  name............ii,  2414 

general  Juriwllctlon  ot  Kurrogate's  court  as  to ii,  2472 

proviiiions  concemingJnrls<llctlon  of  such  court.....^.... il,  2473-2482 

special,  when  to  be  appointed  in  surrogate's  court. ii,  2530 

notice  of  proceedings  to  appoint ii,  2531 

Offlclal  oath  of.  In  surrogate's  court.............. ii,  2SM 

Application  of  foregoing  provisions  to  guardians  heretofore  ap- 
pointed  .:......:..... :. n,  2610 

as  to  bond  of.    Bee  Oprcial  Bo!n>. 
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special  for  defendant  who  Is  an  inlani,  liutaUc,  drankArd,  etc.. 

u  i^.  a 
generally,  appointment  oi,  for  Infant  plaintiff;  lUbla  for  coa«.„ 

I,  4oy.  «To.    472 

defendant ^ ^..-......„.,^.-.^ i,  471.    C.2 

absent  resident  defendant  -^....  ^-.^..-.^. — . ..^i,   4T3 

must  give  security ~,. — .. .^.._..i,  474,   <:« 

defendant  s,  not  liable  for  costs.......^... i,   CT 

In  partition,  how  appointed ~ ,..~.~...« n,  i-\"3 

security  o£ _ ^ » «.ii.  i\% 

for  Infant  plaintUOT  in  action  for  legacy ;  bond .....ii.  l«3» 

may  be  appointed  In  surrogate's  court...,.~«. it.  cf^T 

In  Jusiice^s  court,  for  infant  plaintiff . -— ^.^l  JseT 

of  infant  plaintifli'costs  agaioiC  how"oollect*edTr.r^ .T.  .*.V1~  ii.  i.« 

costs  allowed  for  procuring  appointment  of.foriniant  defgrntlant. 

when  must  give  security  for  costs.....^.....^........^ ..ji,  2Xes.  jr9 

GuARDiAiff  BT  Will  ok  bt  Dkkd: 

will  or  deed  containing  appointment  to  be  proved,  etc.  and  r>>- 

corded ^»....w.. ^ ^ ii.  >cri 

qualiflcatlon,  letters,  etc.,  of. « ...,^ ii.  i»2 

when  security  required  finom  guardian  so  appointed ;  nature  of 

security „ ii.  3rOi  Ti4 

inventory  and  Intermediate  account mav  Iw  required ii.  >.*> 

when  surrogate  may  compeljudiclal  settlement  of  account.  ..oi,  X 

efl'ect  of  decree ~ ~.... — .....»« ^i,  >fT 

removal  of  guardian  appointed  by  deed  or  will ». ii.  j?..* 

resignation  of  such  a  guardian.... _ — ^ „ ii.  .!<** 

appointment  of  successor............... .. u,  .:•«• 

OuARDiAif,  Gxkeral: 

of  infant,  may  apply  to  court  for  antbority  to  agree  to  panlrioR. 

U,   1390-1?^ 

may  apply  for  sale  of  Infant's  real  estate..^ ^ n.  j.^ 

f^irther  proceedings  for  such  sale ......ii,  233*>2iii 

may  apply  for  change  of  name  of  infisat.... . ...........  ...ii.  :^4U 

power  of  court  to  appoint .,...^. — ..«-.,,.„.» tr  >.! 

petition  for  appointment,  by  infant  over  founeen..-..«...,ii,  .>:^->z* 

appointment  of  gtiardlan .,...........—...—.. ii,  >X' 

guardian  to  be  nominated  by  Infant..................... >.. ii,  :>Jf 

appointment  of  temporary  guardian  for  infknt  under  ft)urt*^n  Ji.  r*--T 

tt'rm  of  ofDce  of  temporary  guardian iL  :>_"« 

inquiry  n^  to  value  of  property. ~ n,  *>J> 

qualification  of  guardian  of  property............. n,  20J 

of  guardian  of  person n.  i»^=l 

suspension  of  guardian  ;  eflect  thereof. ii,  Ts'A 

surrogate  may  direct  as  to  Infant's  maintenance i„  X* 

as  to  appointment  and  letters  of.    gee  Lkttxrs  op  €Iuasi>la»kip. 

as  to  accounts  of.     See  Accouxt. 

as  to  revocation  of  appointment  of.    See  RETocATiOJr. 

B. 
Habeas  CoRPrs  ajtd  Cbrtioiubi  to  Ixqcirb  raro  Oaitbb  of  DrrKmoir: 

State  writs  ;  these  writs  are ^.n,  lan 

service;  payment  offers,  and  undertaking,  when  reqidred ii,  aoB» 

when  writ  directed  to  a  person  not  an  officer n.  anoi 

when  attorney-general  or  difltrlct.attomey  a  partv n.  2B0 
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Berrice;  when  person  conceals  hlniaelf ii,  2C03 

person  served  must  obey  writ „ii,  2iM)4,  2005 

time  of  returning  writ...... u,  2006 

non-payment  of  coats,  a  contempt. ii,  2007 

who  entitled  to  writ;  may  be  issued,  etc. ,  on  Sunda}-. .ii,  2015 

when  writ  not  allowed il,  2016 

application  for,  how  and  to  whom  made ii.  2017 

in  another  county;  proof  required ii,  2018 

contents  of  petition ii.  2019 

writ,  when  must  be  granted;  penalty  for  refusing ii,  iar20 

form  of  habeas  corpua...^ ii,  2021 

certiorari ii,  2022 

when  returnable  before  another  Judge ii.  2023 

must  be  obeyed,  etc- n,  2024 

when  to  Issue  without  application ii,  2025 

return:  Its  contents ii,  2026 

body  of  prisoner  to  Iw  produced,  unless,  etc ii.  li027 

proceedings  on  disobedience ii,  2028 

prrcopt  to  bring  up  prlsoiier ir.  2029 

power  of  county  may  be  called ii,  2030 

proceedings onivturn  of. ii,  2031 

when  prisoner  to  be  remanded........ ri,  2(»32 

dischargjHl  in  civil  cases II.  203»-2034 

proceedings  on  irregular  commitment ii,  'JOSS 

when  prisoner  ma>'  bo  rcniande»l  to  another  officer ii.  3>36 

custody  of  prisoner,  pending  the  nrmeedlngs ii.  2t»37 

notice  to  perHons  interested  in  deti'ution ii,  2033 

prisoner  may  controvert  return;  proofs  thereupon ii,  2039 

proceedings  upon  sickness,  etc.,  of  prisoner ., ii,  2040 

certiorari,  when  granted  on  application  for  habeas  corpus ii.  2(Hl 

pnKsecdings  upon  return ii.  2042 

when  discharge  granted  ;  when  proceedings  to  cease ii,  2043 

when  certiorari  does  not  prevent  habeas  corpus  and  vice 

versa..... ii,  2044 

bail,  when  and  how  onlered n.  2045 

by  whom  and  how  taken it.  2046 

discharge  of  prisoner  balled ii.  2047-2049 

when  discharged  prisoner  may  and  may  not  bo  re-imprisoucd...ii,  2050 

penalty  for  violation  of  last  preceding  provision  - ii.  2051 

concealing,  etc.,  prisoner  for  purpose  of  avoiding  writ ii,  3052 

aiding,  etc.,  in  such  concealment,  etc ii.  2053 

warrant  To  bring  up  prisoner  about  to  be  removed- ii,  2054 

offender  may  be  arrested ii.  2055 

execution,  proceedings,  etc.- ii,  2i»56-2057 

appeal  from  onler  in  such  proceedings.    See  Appeal. 

provisions  as  to,  applicable  to  common  law  writ,  etc n,  2066 

when  may  issue  in  contempt  cases  in  lieu  of  attachment ii,  2278 

in  contempt  proceeding.    Bee  Contempt. 

Habeas  Corpus  to  testify  : 

is  a  State  writ- il,  1991 

when  allowed  by  court  or  byjudpe- ii,  20u<*-2009 

in  suit  before  Justice  of  the  peace- ii.  2010 

when  allowed  and  when  not,  for  prisoner  confined  under  sen- 
tence forfrlony ii,  2011 

application  for  writ ii,  2012 

return  to ;  certain  prisoners  to  be  remanded ii,  2013 

officer  to  ot)ey  and  return  writ ii,  2014 

Habitual  Brunkabd  : 

committee  of,  nwy  apply  to  court  for  authority  to  agree  to  parti- 
tion  II.  \-^ 

contents  of  petition  on  such  apyacatiou... n.  l'<91 
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court  may  authorize  such  aoreement. . IT,  l.'-^. 

cflfectof  releaaea  executed  thereander... ~.     ...     lu  l'"*^' 

action  to  compel  conveyance  of  real  property  oL 

who  may  maintain  such  action..^ — . 

Judgment,  effect  thereof.......... 


submission  of  controrersy  to  arbitration  cannot  be  made  where 
one  party  is -. ~ — n,  336J 

effect  of  appointment  of  committee  for,  upon  prooe^'dlngs  to  esb- 
mit  controversy  to  arbitration;  proceedings  therrapon n.  rs 

service  of  citation  upon.  In  surrogate's  court...- n,  2536,  SfJT 

special  guardian  of,  m  such  court,  when  to  be  appointfd  n.  Zt^yi 

notice  of  proceedings  to  appoint... n.  2J1 

for  proceedings  for  appointment  of  committee,  and  for  proceed- 
ings for  sale  of  real  property  of.    See  ComirrTKB. 

Haarixg  iir  SuRB0GATK*8  Couet: 

surrogate  may  adjourn,  in  or  out  of  court... .~..>...... n.  2**1 

testimony  of  aged,  sick  or  InOrm  witness  for. .. ».. n,  2^:s 

In  another  county. . n.  2^4»> 

surrogate  may  refer  question  of  fact,  or  account .Ji.  i>« 

trial  by  Jury;  when  ordered — ..,.»... .Ji.  2^47 

how  reviewed. „ ~... n,  2M»,  r-*? 

on  i4)pIication  for  revocation  of  probate . «.. ..ii.  JSM 

on  application  for  probate  of  heirship ........ ».- — ri.  Ji^ 

and  decree  on  application  for  administration...^......... ».-  _n.  J»<> 

on  return  of  citation  for  revocation  of  letters -..-... jl  a^ 

on  application  for  ancillary-  letters  testamentary  or  of  adminl-^ 

on  petition  to'compcr payment  of  debt  or  legacy  by  executor.' 

etc n.  n? 

on  settlementof  account  of  executor,  etc ii,  27:^'.  'JT* 

on  proceedings  for  dis|>r>siilon  of  real  proiwrty  of  decedent  f^^^r 

payment  of  debts ~ - n,  27  w^^sS 

on  distribution  of  pr<)cee<ls  of  sale,  etc.,  in  such  proceedings ii,  -7» 

in  proceeding  to  compel  payment,  etc,  by  testamentary  trus- 
tee  2=«- 

on  settlement  of  account  by  testamentary  trustee^. n,  a?lu,  >l : 

controversy  arising  on  hearing  in  settlement  of  such  account, 

how  determined ^..........^.—......^ii.  1^1- 

for  revocation  of  letters  of  guardianship — ..Jl,  2KS3--^  >' 

on  Application  for  ancillary  letters  of  guardianship... .-«ii,  -Sf-^ 

See,7ilso  Trial. 

Hkir: 

probate  of  heirship;  generalj  Jurisdiction  of  surrogate's  court  as 

to — II,  2fr. 

of  testator  to  be  citod  on  probate  of  will,  when ii,  jt-l 

heir.  etc.,may  apply  to  surrogate's  court  for  probate  of  heir^hipji.  .?<-» 

citation;  appearance  of  persons  interested ^ n.  ivic 

what  facts  to  be  ascertained  ;  decree  thereupon n,  .*v»i 

tlecreo  to  be  recorded  ;  effect  thereof  « n.  :V-' 

pftii ion  to  vacate  or  modify  It . n.  5^«-> 

when'granted — . u,  ij? 

nctjon  by  creditor  against,  for  debt  of  decedent.    See  C&xpiToa. 

HluRKItfER  COUKTV  : 

Jnll  lilKirties  for „_ X,    145 

HOLIOAT  : 

public,  when  cxclnde<l  in  coniputinj?  time i     7^ 

deflne<l jl*  ^m 

sale  uinlcr  mortgage  not  legal  uu....V....'.V.....V...V..'.V.V.V..'jri"il  U^.'Z.  ji,  2W 
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Homcstkad:                                                                                Tol.  Sec* 
exemption  of,  from  execntlon i,  1397 

Hudson,  Mayor's  Gouet  of  : 

acourtofrpcord i,      2 

wards  of  city  of i,  KMl 

dvU  lurlsdlctlon  prescribed ii.  3196 

pending  actions  to  be  transferred  to  Kupreme  court ^ n,  3197 

papers  to  be  transmitted  to  county  clerk u,  319A 

power  of  supreme  court  in  action*  so  transferred ii,  3199 

proceedings  In  case  of  Judge's  disability ii,  33t*) 

nervlce  of  subpoena ii,  3201 

Jurisdiction,  etc.,  of  Jadges,  In  certain  cases,  not  adfected ii,  .'%»2 

H CSBAND  AND  WlFE  .* 

hasband  not  a  proper  party  to  proceeding  aflbcting  wife's  prop- 
erly  I.    450 

when  witnesses  for  or  against  each  other..„ i.    82i 

when  not 7. i.    S"il 

In  partition,  wife  may  release  to  husband   Inchoate  right  of 

dower ii.  l'»7! 

not  Included  In  term,  "  next  of  kin  " ii,  1870 

may  proceed  against  executor,  etc.,  for  not  setting  apart  exempt 

property -.ii,  2720 

on  Jnaicial  settlement  of  account ii,  2721 

mnst  be  cited  on  application  for  general  guardian  of  infant  mar- 
ried woman .~ II.  2824 

action  by  creditor  against  deceased  debtor's  husband.  See  Cbcd- 

ITOB. 

as  to  matrimonial  actions.   SeeMAUiAOi;  Bxtobck;  Skpara- 
noH. 

I. 
Idiots  : 

superior  dty  court  has  care  of  person  and  property  of. i,    263 

county  court  has  care  of  personal  prop<»rty  of I,    340 

effect  of  insanity  on  limitation  or  action.     See  Luiitation  op 

ACTIOX. 

service  of  sammonson i,  426-429 

appointment  of  special  guardian  ad  litem  for,  when  defendant.!,    423 

cannot  be  arrested  In  an  action i,    .Wl 

open  commission,  etc. ,  cannot  issue  where  ad vers<»  party  Is i,    895 

time  of  lunacy  not  considered  part  of  the  time  limited  for  cer- 
tain motions  to  set  aside  Judgment i.  1291 

committee  of,  may  apply  to  court  for  authority  to  agree  to  par- 
tition   « II,  law 

contents  of  partition  on  such  application ii.  1-^1 

court  may  authorize  such  agreement ii,  1592 

effect  of  releases  executed  thereunder..... ii.  1593 

action  to  annul  marriage,  by ii,  174.'M748 

Issue  of  such  marriage,  when  entitled  to  succeed n,  1749 

how  next  friend  of,  allowed  to  sue  in  action  to  annul  marriage,ii,  1755 

action  to  compel  convovance  of  real  property  of. ii,  2345 

■who  may  maintain  such  action ii,  2."M6 

Judgment,  cITect  thereof Ii,  2347 

sabmlssion  of  controversy  to  arbitration  cannot  be  .made  where 

one  party  is - n,  2366 

effect  of  appointment^of  committee  for,  upon  proceedings  to  sub- 
mit controversy  to  arbitration ;  proceedings  thereupon ii,  2382 

service  of  citation  upon,  in  surrogate's  courts ii,  2526,  2527 

special  gnanllan  of.  In  such  court,  when  to  be  appointed ii,  2530 

notice  o'  proceedings  to  appoint ii,  2531 


Digitized 


by  Google 


926  INDEX. 

IOI0T3  —  Continued.  ^^  •* 

tentimony  taken  on  probAte  of  will  may  b«  tiwd  on  bewtac  for 

revocation  of  probate  when  wltnew  has  become, — n.  » 

not  included  In  definition  of  "  lunatic  " -.-.  -.. — ^ -r«.  *» 

application  to  sell  real  property  of.  and  application  foe  appoiat- 
raent  of  commiUee.    See  Comjottue. 

Impeach  MEjcTs,  Cocet  for  the  Teial  o»  : 

is  a  court  of  record. ...«. -~- 7 ~.^.~« -l.      S 

not  governed  by  general  rulea  of  |H:acilee  ..^.,^.^^^..    ■■        t.     n 

Imprison  MEXT : 

for  criminal  contempt -,.«.............—....-; — «~~- — -~.-~-l,      5 

non-payment  of  interlocutory  costs,  not  allowed,  except,  etc 

money  atyudged  due  on  contract,  etc.,  forbiddea... l   J* 

effect  of,  on  limlUtlon  of  action  for  real  property — sJ*   2 

certain  other  actions. ................... — — 1- «»  ^ 

time  for  motion  to  Set  a«dc  Jutonent.........-^...-...;-w^— i,  rai 

second,  on  same  execution,  afler  discharge.  Is  noC  aUowed n.  ^ 

punishment  of  contempt  by .....---,.- -.- n.  »• 

See,  also.  CoHTKifPT,         ,.       ^.  .^ 

of  executor,  etc.,  is  ground  for  summary  revocation  of  Irtters.  a  » 

for  criminal  contempt  before  Justice  of  the  peace...... n.  .S71-3S4 

in  marine  court  of  N.  Y.,  when  party  unable  to  endare  may  be 

discharged - — «-  ™ 

of  defendant  arrested  in  marine  cause. —..^ ryvz:^ 

under  execution  In  certain  courts  on  Judgment  In  mvor  of  wort- 

ing  woman« ~ — Ji.  32a 

persons  exonerated  fh>m,  when  may  be  required  to  file  aectinty 

for  coats • — -.—.^—.-11,  ^ 

can;  of  property  of  criminal  during.     See  Prisoner. 
discharge  of  Insolvent  from.    See  Insolvent  Debtor. 
discharge  of  Judgment  debtor  from,  on  execution.    See  Jrw:- 
MENT  Debtor. 

Improvexexts  : 

permanent,  when  may  be  set  off  In  action  for  real  property      ji,  153 
In  dower,  not  to  be  included  in  damages.  If  made  after  liasboDd  6 

^^nili ....« .,..„-.,-— .—«il.  ff*V 

alienation  by  husband ~~ n.  j^^ 

to  be  considered,  in  admeasurement...^ - n,  i«» 

IXSEMNITORS  : 

may  be  substituted  as  defendants,  in  action  against  aberifr,  i,  1421-lC 

Ijipictment  : 

for  oflfence,  not  barred  by  punishment  for  contempts 1,     1^ 

ISFA.NT : 

Rale.  etc..  of  property  of,  superior  city  court  has  Jnrifldlctlon  of  ^ 

ctSnTv  couSh^Vurist'lVc^^^^^^^  ^^'  ^    *• 

eJrect  of  Infancy  on  limitation  of  acUons.    See  Limitation  op 
Action.  .        ^  ,  ,,^-sj 

drfemlant,  service  of  summons  upon L  ^^ 

riK-ht  of  to  bring  action.. ""'"'zd'    % 

plalntlfT.  appointment  of  guardian  for ~ I.  «>.    «w 

defendant,  must  appear  by  guardian :  appointment,  etc 1, 471,    47i 

non-resJdent  defen«fant.  guanJian  for i.  S 

party,  guardian  for,  must  give  security ~.i,  «7#-r» 

dofendrtnt.  guardian  for,  when  liable  for  costs „ i.    ♦77 

under  fourteen,  cannot  be  arrested  in  an  action i.    AM 
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may  be  examined  bv  coart  to  ascertain  capacity  as  witness i,    850 

open  commission,  etc,  cannot  issue  where  adverse  party  Ls i,    a03 

reference  by  consent  not  made  of  course  where  defendant  U.  ...i,  1012 

cannot  be  trial  Juror i,  1027, 1079,  1126 

Judgement  against,  not  to  be  taken  until  20  days  after  ffuardluu 

apx>oint«d i,  1218 

In  partition,  consent  of  surrc^ate  required ;  Judjsment ii,  15^1 

guardian  ad  litem  for ii,  lj;J3-lM6 

court  must  ascertain  rights  of  parties  before  Judgment ii,  1545 

disposition  of  share  of, In  proceeds ii,  1581 

compensation  to  equalize  p.irtltlon,  when  awarded ii,  1587 

guardian  may  apply  for  authority  to  agree  to  proceediuK^... 

II,  l.vjo-1393 

lower,  collusive  recoverv  of,  not  to  prejudice  rights ii,  IGta 

Mtion  to  determine  claim  to  real  property  cannot  be  brought 

against ...^ tt,  1638 

dower  right  to  real  property,  cannot  be  brought  against  ...ii,  1647 

may  bring  action  for  waste  against  guardian ii,  1653 

guardian  or  trustee  for,  holding  over,  etc.,  deemed  trespasser  .ii,  1664 

may  maintain,  etc.,  real  action  in  hia  own  name ii,  16S6 

action  to  annul  marriage  for. « n,  1743-174M,  1755 

application  in  behalf  of,  to  care  for  property  of  criminal ii,  2220 

action  against,  to  compel  conveyance  of  real  property ii,  2315 

who  may  maintain ^ ii,  2316 

Judgment,  effect  thereof .....Ii,  234/ 

application  to  sell,  etc..  real  property  of,  in  what  cashes ii,  2348 

by  whom  may  be  made. ii,  2349 

contents  of  petition ii,  2350 

bond  of  guardian  on  such  application ii,  2:i52 

how  prosecuted...... ii,  23&3 

reference  to  inquire  Into  application ii,  2354 

final  order,  on  report  of  referee ii,  2355 

report  of  sale,  etc ii,  2356 

certain  sales  prohibited ii.  2357 

effect  of  conveyance ii,  2358 

Sroceeds  of  sale  deemed  real  property n,  2359 
eemed  a  ward  of  court,  from  commencement ii,  2-Via 

disposition  of  proceeds  of  sale ;  accounting Ii,  2361 

particular  estates,  when  included  in  sale ii,  2362 

belonging  to  infant ii,  2;i63 

debts  of. To  be  paid  equally n,  2364 

■ubmission  to  arbitration,  cannot  be  made  when  one  party  l3...n,  2365 

application  on  behalf  of,  for  change  of  name n,  2414 

general  Jurisdiction  of  surrogate's  court  as  to ii,  2472 

See  SURROOATK,  AND  HIS  CoURT. 

coaU  against  Infant  plaintiff,  how  payable » I,  469,  ii,  S249 

iHroMfXB : 

common,  action  by,  for  penalty  or  forfeitun> ii,  1.<<*^M-1898 

IllBKRITAXCB : 

definition  of,  as  used  in  chapter  on  surrogates*  courts ii,  2514 

iRJUHCTioir: 

against  suing,  etc.,  efT^ct  of.  on  limitation  of  action r,  40« 

writ  of,  aboifshed,  and  order  substituted i,  602 

where  plainttff*a  right  to,  depends  on  nature  of  action i,  603 

on  extrinsic  facts i,  604 

restraining  State  offlccrs,  restrictions  on i,  605 

by  whom  granted,  in  other  coses i.  6o6 

proof  to  procure i.  607 

at  what  stage  of  action i,  •><« 

notice  of  application  for,  when  require<l .^. i,  608 
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defendant  may  be  ei^oined,  pending  applic*Uon - -U   ^ 

must  recite  grounds;  service  thereof. .-.„ ....i,   cw 

security  on,  staying  proceedings  in  actions  for  money,  before 

trial ~~ - •  " -f   f" 

after  tnal „...«.- - \-    :\: 

after  Judgment - —- ^     \l 

disposition  of  money « ^   y* 

when  undertaking  cancelled ^   '  '^ 

after  verdict,  etc.,  in  electment  or  dower ~i,   "-i 

damages  on  vacating,  include  vrastc ^ « — »,   •;-• 

undertaflng  in  lieu  of  deposit,  on  grantinij. — 1.   ••;' 

all  undertakings  may  bein  one  instrument - i.   •  i^ 

when  deposit  and  undertaking  dispensed  with ^-—i.   '  r** 

In  general,  underUking ......; 1-   '  - ' 

special  cases  excepted  from  certam  of  above  provisions. — i,   ■  - 

definition  of  "  final  decision  "  against  party  obtaining 1.     -^ 

undertaking  upon,  when  deemed  forfeited —  . — i-    '  - 

damages  by  reason  of,  how  ascertained — -J.   '- ■ 

sustained  by  third  person,  by  reason  of r    :;.♦ 

action  on  undertaking  given  on  obtaining -i     '-' 

application  to  vacate  or  modify,  without  notice -i    '^ 

upon  notice „ — ......—. — .^ '    '"-' 

when  prior  motion  to  vacate,  etc..  not  to  prejudice  sub^cfjueiji 

application ~ .-;:  ■•••; -- ; '    '^ 

new  undertaking  maybe  required  upon  application  to  vacant . 

etc....... - — '•     -^ 

motion  relating  t^,  efftect  of  verified  answer  on i.   ';* 

merits  of  action,  when  litigated  on 1.  <»->l     •^3: 

e-xtrinslc  facts  to  be  decided  on. .~ ~ >      -;^ 

proofs  upon  questions  of  fact  on ~ — 

arrest  and  atUchment,  when  not  granted  together 

application  to  obtain,  vacate,  etc.,  how  soon  decided. ^  ....  x,    -* 

time  of  stav  by,  is  not  a  part  of  ten  years  to  which  hen  of  Judg- 
ment Is  hmlted „ - ••  )->; 

cannot  be  granted  in  controversy  submitted............... ...i   l^i 

time  of  stay  by,  etc.,  is  not  part  of  time  hmlted  for  issue  of  ex-      ^ 

ecntion.M ~ ~ '■  ^^"t 

order  lo  restrain  defendant  from  committing  waste ., ii,  J--] 

temporary.  In  action  against  corporation... ii   J  ' 

requisitesof,  against  corporations  In  cerUIn  caws ii.  j-** 

In  judgment  creditor's  action  to n     -^*' 

In  notion  to  charge  Joint  debtors  not  summoncfl n.  i.w 

people,  public  officer,  etc.,  not  required  to  give  security  to  ob- 

when  granS'toTtay  BUii^^^  to  recover  poK»es»lan 

of  land •- "•-    "•  -^ 

In  supplementary  proceedings,  restraining  tranHfcr,etr..of  prop- 

surrogate  may  enjoin  executor,  etc — .-. "   -'*' 

certain  provisions  as  to,  not  applicable  to  N.  ^  .  niarln.^  i  uurt,  it,    !  •■ 

amount  of  costs  (or  procuring  order  of. "•  -  -  i 

applications  of  certain  provisions -"•  •*>*' 

Injury  : 

lo  person  or  property;  arrest  in  action  for -...i.    ^ 

wilful,  woman  may  be  arrested  in  action  lor. i.    *J 

to  person  or  property,  action  for,  nuy  be  brought  before  Justice      ^ 

of  the  peace 1'.  2*. 

when  in  district  court  of  New-York -, .ii,  ?^iJ 

Justices'  courts  of  Albany  and  Troy — Ji,  32^ 

definitions  of"  personal  iiUury"  and  "injury  to  property  "  ....n,  3M 
XnrKXEPER: 

fustice  of  the  peace  who  is,  has  no  power  or  Jurisdiction,  except, 
etc n,  S88I 
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foreclosure  of  Hen  of,  upon  chattel.  See  Forkclosurb  of  Chat- 
tslLixm. 

INQUSST : 

when  not  U>  be  taken,  for  want  of  aflSdavit  of  merits .i.    960 

iNQUTSiTioir.    See  Bhbrifv'b  Jubt. 

for  appointment  of  committee  for  lunatic.  Idiot,  etc.    See  Luna- 
tics, Idiots,  KTC. 
on  writ  of  assessment  of  damages.    See  Assesbmeht  of  Dam- 
Aass. 

IlTBOLTUrCT  : 

of  tenantfWhen  ground  for  summary  proceedings  to  recover  land, 

II,  2231 
Ikbolyent  Debtor  : 

Discharge  frcm  hU  debts  : 

who  may  be  discharged.......^ ii.  2149 

application,  to  what  court............ ii,  2190 

contents  of  petition n.  21.'H 

consenting  creditor,  consent  to  be  anncxcl ii.  21'>2-2167 

must  relinquish  security ii,  2158 

penalty,  if  swears  falsely ii,  2159 

afDdavit ii,  2160 

when  non-resident  to  annex  account,  etc ii.  2161 

schedule  of  petitioner  to  be  annexed  to  petition ii,  2162 

afDdavit  to  be  annexed  thereto ii,  2163 

order  to  show  cause  thereon ii,  2164 

publication  and  service... ii,  2165 

hearing «- rr,  2166 

opposition  to  discharge,  putting  cause  on  calendar ii,  2167 

creditor's  specifications  and  demand  of  Jury  trial ii,  2168 

to  file  proofs  if  not  nam«d  in  schedule. ii,  2169 

Jroceedings  if  Jury  do  not  agree ii,  2170 
vent,  when  required  to  produce  his  non-resident  wife, 

II,  2171 

examination  of. .,- ii,  2173 

when  cannot  be  discharged............... ii,  2173 

assignment,  when  directed................ ii,  2174 

contents;  to  whom  made » n,  2175 

designation  of  trustees............................ if,  2176 

effect  of. II,  2177 

discharge,  when  granted ii,  2178 

proceedings  where  trustee  refuses  certificate ii,2179,  2180 

to  bo  recorded n.  2181 

effect  of. 11,2182-2184 

insolvent  to  be  released  from  imprisonment. ii,  2185 

discharge  when  void ii,  21S6 

invalidity  may  be  proved  on  motion  to  vacate  order  of  ar- 
rest  n.  2187 

when  imprisoned  debtor  who  neglects  to  apply  is  barred. ..ii,  2217 
discharged  debtor  may  be  required  to  file  security  for  cost8,u,  3269 
SxttnpUotit  etCtfrom  arrest  and  imprisonment  i 

who  may  be  exempted  or  discharged,  and  by  what  court...ii,  2188 

petition,  contents  of. « ",  2189 

schedule  to  be  annexed - n,  2190 

affidavit  to  accompany ~....ii,  2191 

order  to  show  cause ii,  2192 

hearing;  opposition;  trial,  etc ii.  2193 

order  directing  assignment ;  assignment  pursuant  thereto.. n.  2194 

discharge,  when  granted ;  eflbct  thereof. ii.  2195 

to  be  recorded,  etc n,  2196 

petitioner  to  be  released  fVom  Imprisonment ii.  2197 
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debts  notaiftcted  hr  th«'d 

discbarg:e  when  void... 

debtor  exempted  firom  arrest  inaj  be  required  to  file  secnrity 
for  costs......................... — -,»....».....■■■■■»■■■■.,  n,  881 

iNB^BOTlOir  : 

of  boolcs  and  papers.    See  DlsooTSiT. 
Iktchest  : 

io action, «tc.,  diaqmalifics  Jads«.      . ,   ,    ,  ..  ■      ..■■. t.    « 

does  noidisqaaliiy  witness  ................... .. ......         ,..     .i.  SS 

Judgment  to  be«r...>»....«......M......>^«^...».....^~......»....— ....,..— T.  1311 

on  sum  awarded  by  verdicip  etc,  to  be  computed  and  inserted  In 

Judgment..... i  n   .i.  ■ 1. 13^ 

parlies  united  In,  most  be  Joined,    see  pAEnss. 

IirTKRLOcDTOBT  O08T8.    See,  also,  Oorb. 

how  collected. .................. — ..........^...  , ,       ..  ■  ,    ■       T.   77* 

Intzrlocutobt  Ji7i»omifT.    Bee,  also,  Appkal;  Jusemn, 

or  final  Judgment,  must  be  rendered  on  demttTwr*  ,.„   i.  HSl 

costs  on  appeal  from.    See  Go8X8« 

IirTE]tPLSA.Dn: 

by  order  in  certain  cases......... r,  SB 

Isterpritkr: 

for  N.  T.  marine  court.   Bee  Nxw>Yobk«  Mabihs  Ooubt,  nc 

for  courtsMf  record  In  Kings  county. ...........  ■■ ^.^^,.^,..^^^1.    9« 

for  Justices'  courts,  Brooklyn.^. ..■ n.  S12I-SB4 

Ihtxrsooatouss: 

for  examination  of  vitaeM.    Bee  OMonanoir ;  DiP06tnox«  xrc 

Intestatb: 

definition  of,  as  used  in  chapter  ooncenilng  surrogates'  couita.zi,  2511 
ImnirroRT: 

on  atUchmeut.    See  AnACHXKXT  or  PBOPnrr,  WABSAitror. 
v,h{in  may  be  contradicted,  in  action  against  execator.....n,  18XX  IS^M 

when  executor  not  chargeable  with  debt  Rt«ted  !n «... 11,  iv;! 

proceedings  to  compel  executor,  etc.,  to  make  and  file ix,  zn\  77H 

and  account  of  general  guardian  to  be  filed  yearly  in  surrogate':^ 

office . 11,  xs 

affidavit  to  be  annexed  thereto............................. ...........11.  ^MS 

to  be  annually  examined  bv  surrooate................. ....11.  2^44 

proceedings,  when  not  filed,  or  defectlTe...... ......11.  2ms 

of  guardian  appointed  by  will  or  by  deed;  proceedings,  etc..~«.ix.  aSiS 

Ierxoclaritt.   SeeDxFECT. 
Isstrs: 

of  marriage  dissolved  because  former  husband  orwii^  Ilyiiig..n.  1745 
on  ground  of  idiocy  or  lunacy .................. ................^..ji.  1749 

annulled  on  ground  offraud,  eto...........MM............... 11,  1751 

action  for  divorce,  legitimacy;  when  notaffbcied  by  Judgment, 

n,  1759,  ITW 

support  of. «....r «— ^.........-...n.  1T» 

In  action  for  separation.. «............,.....«..w....-~.^«.ir,  176i 

in  matrimonial  actions,  court  to  direct  as  to  support ii,  1771-1771 

order  enforced  by  punishment,  as  for  contempt ....... n.  ITTJ 

bom  aftpr  will  may  bring  action  to  recover  his  share  of  propertr. 

II,  isn 
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presented  by  the  pleadings,  arise  when,  kinds  of. ^ ^ i,    963 

when  need  not  be  tried. ^..«. i,  W5,    975 

filing  note  of „..l,    977 

how  arranged  ou  calendar - « , i,    978 

how  brought  to  trial i,    960 

Antet  qf  lav  and  <^/<ici  ; 

how  they  arise ;  Issne  of  law  on  demurrer  ...^. ...^.....i,  963,    964 

must  be  regularly  tried,  unless,  etc ................1,    965 

issue  of  law  and  fact  arising  in  same  action,  how  disposed  of, 

I,  966.    967 

must  be  tried  by  a  Jury,  when - i,   966 

See  Trial  bt  Jury. 

must  be  tried  by  the  court,  when......... j,    969 

See  Tbul  bt  tbi  Court  or  a  Rkfbrkk. 
provisions  relating  to,  applied  to  counterclaim  when-.........i,    974 

at  what  terms  to  be  tried i,  2u7,    976 

notice  of  trial  and  note  of  issue «, i,    977 

order  of,  on  calendar i,    978 

issue  of  law  has  preference,  when  no  Jury  In  attendance i,    979 

decision  of  court,  or  report  of  referee  on  trial  of... i,  1022 

of  fact  and  of  law  arlsiug  !n  one  action ;  court  may  order  sev- 
erance, etc.- ., 1   1220 

tudgmt* nt  on „ I,  1221-1223 

triftblebyjury  in  action  for  partition^ ii,  1514 

costs  when  issue  of  law  and  of  fact  are  Joined ii,  3232,  3233 

several  issues  of  fact  Joined II,  3234 

costs  when  issue  of  fact  and  law  are  Joined ....i,  323S^  3233 

^cial  iuuMfCT  trial  by  jury: 

feigned  Issues  abolished,  and  order  substituted^ , I,    823 

when  trial  must  and  may  be  ordered i,  970,   971 

not  embraced  in  ortler.how  tried i,    972 

how  settled  and  tried,  in  action  to  annul  marrUga»............ii,  1763 

to  be  prepared  and  settled.  In  action  for  divorce ii,  1757 

on  opposition  to  Insolvent's  discharge  from  debts ii,  2168 

on  petition  for  exemption,  etc.,  from  ljnpriioiuiie&t....ii,  2193 

J. 
Jail: 

custody  of  civil  prisoners  in.    Sea  Prisoxrr. 

{>ri:«oner  may  be  conveyed  to,  through  another  county i,  li9 

or  civil  prisoners  to  remain  the  same  in  New- York i.  I2n 

in  other  counties  until  changed. i,  121 

sh»*rlfrmay  use  either  of  several  Jails « r,  122 

separation  of  civil  and  criminal  prisoners i,  123 

male  and  female  prisoners. i,  124 

physician :  how  appointed,  etc i,  126 

removal  of  sick  prisoners  to  hospital,  from i»  127 

sale  and  use  of  liquors  in,  regulated i,  12.s-i » 

service  of  papers  on  pri'ioner  in « i,  131,  132 

prisoner  committed  by  U.  8.  courts,  received  Into i,  133 

change  of,  when  unsafe,  destroyed,  etc i,  135-144 

Jail  liberties I.  1  W-HO,  142 

revocation  of  such  change,  and  itseflVcts , i,  136,  H1-H4 

removal  of  prisoners  In  case  of  tire I,  143 

liberties  of.    Soo  Jail  Libf.rties. 

Elace  of  sherlflTs  Impri8onni«»nt  deemed  a- I,  176 

>  be  delivered  to  new  sheriff  with  prisoners .............m I,  Ht 

how  delivery  enforced ...« ........I,  1S8 

Jail  LiBERTXis : 

tn  case  of  temporary  change  of  Jail ....I,  138-140.    142 

*    in  the  Bereral  conntles,  what  are i,  14.'>,    lt6 
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how  laid  out 1,    W 

copy  of  dedgnatton  of,  to  be  kept  posted  In  Jail — . l,    Itf 

who  are  entitled  to ^ i,    1# 

bond  for.    See  Bohd  roB  Jail  LnBanss. 

departure  from.  Is  an  escape „ i,    ISA 

prisoner  for  contempt  or  misconduct  not  entitle*!  to i,    157 

escjipe  from,  sherlfTs  Nability  for. ^...i,  ij*s    la 

tiummons,  bow  serred  In  action  agaiu«i  «berl{rfor i,   <3 

when  person  admitted  to,  deemed  imprisoned _ ji,  i\y<,  '.2u» 

party  not  entitled  to,  on  execution  for  penalty. n,  ms 

In  fiftvor  of  working  woman  in  certain  courts n,  XIU 

Jailbe: 

Judgment  debtor  imprisoned  on  Justice's  exeration :  Jailer's  duty. 

n,  MS 

when  must  discbarge  prisoner n.  3W2 

penalty  fur  lallure ~ u,  »s 

action  tolcharge  defendants  not  summoned ;  complaint n,  r>?.  X'iV 

answer:  defences  and  counterclaims .^.~-. ii.  '«§ 

provisional  remedies ii,  h^ 

Judgment  and  execution ~ ~. ^ ~. ii.  I?41 

may  compound  separately  with  creditor ii,  !■« 

mode  of:  effect  of  release ii,  19C 

satisfaction  of  (udgmeiit  thereby - il  1^h3 

rights  of  others  not  affected...-....,.,-,......- ^ n,  \f*i 

action  against,  when  carriers n,  1<4S 

partner  not  sued  remains  liable ^ ~ ii,  1S<I 

continuance  of  partnership  business,  during  action  for  accoant- 

consent  to  insolvent's  discbarge .........I..JL...U..11,  si^ 

Joixt-Stock  A88OCUTIOH.   See  AssociATioir. 
JoncT  Temakts: 

action  for  real  property,  msintainable  separately  by .n,  1x0 

between,  ouster  to  be  proved.^ n,  iii5 

sRalnst,  when  severed „ ~...ai,  131S,  1M7 

for  partition,  when  ma^  maintain ^ 11,  1:^2.  liS 

claiming  by  heirship.. — ....n.  liS" 

iniant's guardian  may  agree  to:  proceedings. n.  1390-K^ 

for  waste  may  be  maintained  by;  Judgment  therein... 11.  16.^^1&38 
one  may  malnUin  action  to  recover  his  proportion  from  ci>- 
tenant. ~ .....11.  IM 

Judge: 

of  Inferior  court  may  be  punished  for  misconduct i.  u 

convention  of  Judges  to  make  general  rules  of  practice i,  17 

vacancy  or  change  in  olBce  of,  or  re-election,  etc,  not  to  pr<  • 

duce  discontinuance..... — 1,  a 

out  of  office  may  settle  case.  etc. ,  or  make  return .„ i,  25 

may  in  certain  cases  change  place  of  holding  courts i,  4«>,  41.  43 

not  to  sit  where  a  party,  or  interested,  etc. .........i.  4» 

deride  where  he  has  not  heanl  argument,  except,  etc. ..i.  4( 

W  interested  In  costs  of  action,  etc..  In  his  court,  etc r,  47.  49 

of  court  of  record,  in  general  not  disqualifled  by  residing  In  lo- 
cality interested ~ „i.  iS 

not  to  practice  in  certain  cases ~ 1.  49,  M 

partner  or  clerk  of,  not  to  practice  in  certain  ca^es. 1.  49,  M 

not  to  take  fees,  in  certain  caj*es ..„ i.  M 

disability  of.  In  special  proceeilmgs ., i.  ii  » 

of  court  of  record,  to  file  certlflcafeof  age,  etc L  M 

violating  law  as  to  attorneys.  In  New-York  and  Kings  counties 

guilty  of  misdemeanor i,  «4 
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xunst  subscribe  order  of  arrest. „ i,    561 

must  subscribe  warrant  of  attachment i,    641 

granting  warrant  of  attachment  controls  subsequent  warrants, 

except,  etc r.  6W,    700 

oaths  may  be  taken  bi'foro i,    842 

subpoena  in  certain  cases  before,  how  issM<'<l  nml  served i,    854 

to  open  returnefl  commission  In  certain  cases i,  904.    905 

to  indorse  and  file  returned  commission i,    906 

cannot  be  referee,  in  action  in  his  own  court,  except  bv  coiHent.i,  1024 
may  view  proijcrty,  on  trial  ofactioii  for  wasle,  when  and  how.ii.  1659 

when  may  allow  habeas  corpus  to  testifj- il,  aJ'iS-2011 

OS  to  issue  and  return  of  certiorari  or  habeas  corpus,  etc.ii,  2017-2031 

penalty  on,  for  illegally  re-Imprisoning  dHchanfed  prisoner ii.  2051 

when  may  issue  warrant  to  bring  up  prisoner  about  to  be  re- 
moved; proceedings  thereon ii,  20M,  2057 

what,  may  take  ball,  pending  appeal  In  habeas  corpus  or  cer- 
tiorari  11.  2060.  2061 

aathority  of,  by  common  law,  to  grant  habeas  corpus,  how  to  be 

exercised ii.  2066 

what,  may  entertain  supplemenury  proceedings ii.  24.11.  2462 

definition  of  "Judge" n,  3343 

this  act  does  not  affect  designation  of,  under  existing  laws ii,  33&3 

writ  of  prohibition  to.    See  Prohibition. 

for  money  on  contract,  disobedience  to,  not  punishable  by  im- 

nnsonment i,      id 

of  court  of  record,  presumption  of  payment. i,  376-378 

or  decree  of  court  not  of  record,  limitation  of  action  on i,    382 

may  be  taken  against  one,  etc.,  of  defendants  alleged  to  be  sever- 
ally liable I,    456 

In  cose  of  counterclaim.    Si'c  Counterclaim. 
lemand  of,  in  pleading.    See  Answer;  Coxpl.uxt;  Counter- 
claim. 

>f  court  of  inferior  Jurisdiction,  how  pleaded i,    532 

■when  enforced  only  against  attached  property i,    707 

where  attachment  has  iK'cn  levied,  satisfaction  of. i.    708 

defects  cured  by „ i.    721 

referee's  omission  to  be  sworn  does  not  vitiate i.    721 

obtained  by  mistake,  etc.,  relief  fh)m i,    724 

on  oflfer.    See  Offfr. 

entry  of.  in  case  of  death  after  verdict,  etc i,    763 

cannot  be  entereil  aKaiust  party  who  dies  before  verdict,  etc....i,    765 

application  for,  cannot  bo  withdrawn  without  permission i,    777 

subsequent  application  to  another  Judge,  after  refusal  of,  for- 
bidden  I,    777 

action  upon,  of  court  of  record,  regulated ii.  1913 

of  a  justice  of  the  peace IL,  31M,  31&5 

decree  of  surrogate's  court  docketed  has  effect  of  a  |udgment...n.  2553 
word  "Judgment."  as  used  in  this  act,  refers  to  a  clvifaction.!!.  3343 

rate  of  damages  to  be  recovered i.  1208 

final,  dismissing  complaint  does  not  prevent  new  action,  unless, 

etc I,  1209 

against  party  after  his  death,  efl'ect  of;  memorandum  to  be  en- 
tered In  docket,  etc i.  1210 

to  bear  interest,  etc i,  1211 

D^/mUions  and  entry^  gtntraUy : 

final  and  Interlocutor}',  defined i,  1200 

may  be  entered  in  term  or  vacation i,  1203 

to  be  first  entered  at  term  held  by  one  Judge I,  1209 

may  be  for  or  against  anv  of  the  parties,  etc i,  12M 

taken  against  one  defendant,  and  action  proceed  as  to 
others v 1. 1205 
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for  or  against  married  wonum.  how  rrndered  and  enforced,  i.  \2>j6 

in  niatnmonial  actions  only  by  the  court — « 1,  iJi'^ 

book  to  be  kept  by  clerk  for  entry  of. 1,  1-* 

Judffmemt  bv  defavU: 

for  money  when  only  on  application  to  court ..\,    «l? 

summons  served  by  publicatioa,  defence  allowed  after 1,    445 

for  plaintlflTon  admission  of  part  of  his  claim — 1,    ^il 

for  excess  over  counterclaim « .«... i.    lAi 

on  failure  to  answer  not  to  exceed  demand  In  complafut.  i.  13C 

by  default,  In  actions  on  contract,  bowtaken i,  l_ij 

amount  of.  how  determined  when  entered  by  clerk i.  i:^' 

by  default,  application  to  court  for.  when  necessary,  eur i.  \ia 

damages,  how  ascertained i.  i.:s 

application  for,  in  case  of  service  by  publication.  ctc.„ i,  l.H 

proof  of  attachment  and  undertaking,  when  required. „u  UIT 

by  default,  against  infant,  not  until  twenty  days  after  guani- 

Ian  appointed ^i,  121'' 

assessment,  defendant  In  default,  when  entitled  to  notlc»»  t»f, 

etc.:  demand  of  notice -.«. — l  lil"* 

by  default,  In  action  forachattel ii.  i"*J!* 

in  matrimonial  action. « i,  1223,  u,  ITil  1774 

Judgment  u/ton  verdict,  rtftrtt^t  report,  or  dtcititm  <^  ixtufs  bv 
the  court : 
Interlocutory  or  final,  must  be  rendered  on  decision  of  de- 
murrer  I.  I'c: 

to  be  entered  In  conformity  to  general  verdict ...i.  11-9 

how  taken  after  Jury  trial  of  specific  questions  of  fact. i.  li3 

trial  of  Issue  of  fact  by  court  or  referee ._ i,  1J> 

special  verdict i,  1233 

verdict  subject  to  the  opinion  of  the  court..._ i.  Uji 

such  a  verdict  may  be  set  aside,   and  Judgment  onJere«l 

at  trial  term i.  11"«5 

must  Include  interraton  amount  of  verdict,  decisioa,  or  re- 
port  „ I,  lisi 

Final  Judffmenl  o/trr  inleHoaUonf  Jud^wtenL,  or  otk*^  mtrrlM-u- 
lory  proeeoainff : 
when  issues  of  law  and  fsct  arise,  action  may  be  severed  anc{ 

fliml  Judgment  taken,  etc i.  I22»* 

final,  how  taken  nfler  Issues  of  fact  and  law  tried i.  uzl 

on  Issue  of  law i,  i^i^ 

powers  of  court  on  application  for,  under  last  two  »et.-- 

tions - ~ _i.  ITT> 

general  term  may  render,  on  afflrmonce,  when ^.i,  ijui 

after  reference  to  determine  specific  questions  of  fact-„i,  IJLS 

motion  for  new  trial  at  general  terra  denied ^i.  IZT 

how  obtained  after  decision  awarding  interlocutory  judg- 
ment  1.  lit* 

Interlocutory,  may  direct  settlement  of  final i,  I,  : 

reference,  writ  of  Inqulr>\  etc.,  how  reviewed 1.  izn 

motion  for  new  trial  after i,  yi>\ 

appeal,  after  final,  what  questions  reviewed.....^..i,  133S.  IS» 
Jildffnif'Ht-roll: 

when  copy  of  paper  raav  be  used  for  original. „ i.    4^ 

ailiuission  of  counterclaim  must  be  made  iwrt  of... „i,    mj 

memorandum  of  tender  and  acceptance,  to  be  annexed  lo.i.    T'4 

certain  orders  of  substitution,  to  oe  annexed  to „ 1,    Tne 

exception  taken  after  trial,  to  be  inserted  in i.    «*^ 

how  to  be  imlorsefl,  in  case  of  Judgment  entered  after  death 

of  doljior [,  lj»« 

to  be  fllci ;  of  what  papers  it  consists » _.    i]  I'jX 
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how  prepared  and  indorsed i,  1238,  1239 

on  confession « i,  1276 

on  afBnnanoe,Qpon  appeal  to  general  term i,  13M 

In  action  for  chattel,  replevin  papers  to  form  a  part  of. ii,  1717 

to  annul  corporation,  must  be  filed,  etc ii.  1803 

to  vacate  letters-patent,  copy  of,  fl1e<l  with  Secretary'  of 

SUte n,  1959 

what  papers  constitute.  In  mandamns n,  2082 

on  award  in  arbitration ii,  2:ff9 

on  appeal  tVom  Judgment  of  Justice  of  the  peace ii,  3061 

Dodeetinff  a  judanunt ;  casigninenl  and  tati^facUon  : 

clerks  to  keep  docket^books  of. i,  1245 

docket,  on  filing  of  Judgment-roll i,  1246 

most  ftimlsh  transcripts ;  filing  transcript  and  docketing, 

1,  1247 

penaltv  for  neglect i,  1248 

docket  to  be  public „ i,  1249 

not  a  lien  until  roll  filed  and  Judgment  docketed i,  1250 

Hen  of.  on  real  proptirty  for  ten  years  from  time  of  docket- 
ing  I,  1251 

how  real  property  levied  upon  afterwards i,  12.^3 

interest  in  contract  for  real  property  not  bound i,  ISM 

inferior  to  subsequent  purchase-money  mortgage i.  1254 

stay  bv  inJtincUon,  etc.,  not  a  part  of  the  ten  years i,  1255 

order  that  lien  be  suspended  on  appeal;  entry  on  docket, 

I,  1286 

Arom  what  time  It  suspends  lien. «..............i,  1257 

how  suspended  in  any  otber  county.............. i,  1258 

how  restored  when  appeal  dismissed,  etc. ...I,  1259 

docket  of.  how  cancelledL............. ..I,  1260 

person  entitled  to  enforce,  must  execute  satitifaction  on  pa>'- 

mcnt,  requeflt.  etc.......M « i,  1261 

assignor  of;  must  acknowledge  assignment  of,  on  request...!.  1262 
notice  may  be  filed  by  assignee  or  receiver,  in  lieu  or  assign- 
ment  .V 1,  1263 

how  satisCactlon  entered  upon  return  of  execution i,  1264,  1266 

entry  on  docket  of,  on  return  of  execution  unsatisfied....... i,  1265 

docket  of,  how  discharged  on  filing  clerk's  certificate,  etc.i,  1267 

against  bankrupt,  how  diiKharged... i,  126S 

power  of  court  of  record,  over  docket  kept  by  county  clerk, 

I,  1269 
assignments  of,  clerk  to  file  and  enter  on  docket,  upon  pre- 
sentation  I,  1270 

for  money,  proviuons  as  to  docketing,  etc..  apply  only  to...i,  127^' 

cancelling  or  correcting  docket  of,  after  reversal,  etc i,  1  el 

lien,  cxtenHlonof.  where  debtor  dies. i,  1  W» 

against  executor  not  a  Hen  on  decedent's  real  property. ii,  l^'i.) 

personally  charged,  to  be  dockctcil  separately...^ ii,  1M6 

in  creditor's  action  against  heir,  not  a  lien  on  land  altened.ii,  1X53 

when  assignable :  effect  of  assignment  if  reversed ii,  l'.M2 

lien  where  defendant  is  a  Joint  debtor  not  summoned......ii,  1936- 

19«1 

separate  satlafactlon  against  one  Joint  debtor. ii,  1943,  1944 

Mow  jndgmeiU  en/creed  : 

when  by  execution «., , i,  1240 

serving  copy  and  punishing  for  disobe<Uenco i,  1241 

real  property  sold  under,  form  and  effect  of  conveyance... 

I,  1242,  1244 

Bale  to  be  at  auction  and  In  day  time ......i,  i:)84 

mortgaged  property  cannot  be  solfl  on  exfculion  for  mortgage 
debt. I,  1432 
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how  enforced  alter  afflrmanoe  on  appeal..^ .._^ l,  1S19 

SeeCoNTaMPT;  BxscunoN,  etc.;  Halk. 
^mdameiU  fry  cor^essum  amd  mtbminion  <^  comtroMrtw  : 

confMsion  of,  without  action ;  married  woman  maj  confess, 

I,  in 

contenta  of  statement  for...^. ^    ...^ i.  i.T4 

filing  of  statement  lor ;  entry  of  Judgment  thereupon.  .1.  ir3 

docketing  and  enforcement....^ — . .. i  1274 

when  whole  amount  not  due ;  collection,  etc 1.  ITl 

hy  Joint  debtors . ^.. j,  in 

on  submission  of  controversy  without  action. _i,  Ual 

Settinff  atitU^  vneattHO,  ftc.: 

reference,  writ  of  inquiry,  on  talcing  Judgment,  how  re- 
viewed ~....- ^..........^.....^ ~_.........^ I.  L2S 

motion  to  set  aside,  for  irregularity ;  when  it  may  be  heard. 

etc * 1,  12a 

for  error  in  fact,  not  arising  on  trial ;  by  whom  made i.  1:>3 

after  death  of  party;  by  whom  made L,  12St 

by  a  person  not  a  party ;  when  jpermitt4>d 1.  lJ!^i 

where  several  persons  are  entitled  to  move i.  12* 

to  whom  notice  must  be  given i.  1287,    IJS) 

for  Irregularity,  or  for  error,  notice  of,  how  given ..i.  12«» 

for  error  in  fbct,  limitation  of  time  for. . — i,  ise 

exception  In  case  of  disability i,  120. 

court  may  enforce  restitatian,  on  seUlng  aside  for  any  cause, 

I.  ue 

l^peeial  rtffuiatUmM  <ifjndameiU»  in  particular  aoUcnt.    See  the 

titlea  of  the  several  actions. 
Speded  rtgulaiiotf  in  parUetilar  eourff  <if  record.    See  the  titte 

of  those  courts  respectively. 

Jud(/mmi  0/  ahutice  qf  tk§  peooe,  and  in  oAer  eomrtt  not  <^ 

reeord.    See  Jusrici  or  vmi  Peaob,  stc  ;   AiBAsrr.  Jc»- 

tick'8  Oodbt  op;  Trot,  JnsncK^s  ComiT  of;  Nkw-Yobx, 

DisTBiCT  Court  op,  nc. 

original,  how  used  to  enforce  oontrlbatlon  after  sale  nnder 

execution.    See  CoNTUatrnoN. 
exemption  (Vom  arrest,  etc.,  of  person  attending  p«rsn«iit 

to.    See  WiTNKsa. 
receiver  appointed  by,  befhre,  or  after.    See  Bkckitsr. 
for  money,  stay  of  proceedings  on,  by  ix\|unction.    See  la- 

JUNCTlOIf. 

JuDajmiT  CRDiToa: 

action  by,  for  discovery  of  property,  when  may  be  brought n,  isn 

to  what  county  execution  must  have  issued n,  l?n 

what  property  may  be  reached .*. 11,  isi 

interest  of  defandant  in  land  contract ......n,  1^4 

how  applied - 11,  \^i 

temporary  injunction  may  issue..................... n.  i<c* 

receiver  may  be  appointed n,  i<n 

how  discovery  compelled — ji,  \?7i 

what  property  cannot  be  reached »....~ ai,  isfj 

definition  of  ^'Judgment  creditor  "  and  of  **  judgment  creditor's 

action  '• - « u,  S3U 

proceedings  supplementary  to  execution.    See  StrrPLSiaarTAST 

Procbedixos. 
action  by,  to  charge  property  of  Joint  debtora,  not  sammoDed. 
See  JoiitT  DxBTORS. 

JunaacxirT  Dsbtor: 

discharge  of,  imprisoned  on  execution,  etc.;  who  may  be  dla- 
chaiged   ^_ jj,  aOI 
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JUMMXNT  DiBToa  —  Continued.  Tol.  Sec 

to  what  court  application  to  be  made » .......ii,  2201 

petitioa, whenDreaented „ ii,  2202 

contenta  of;  schedule ^m..^.. ii,  2208 

affidavit  of  petitioner ii,  2201 

notice  to  creditors u,  2200 

when  lenrlce  cannot  be  made il,  2206 

8tate  ia  a  creditor » „ ii,  2207 

imiceedlngs  on  pret>entation  of  petition......^ ^ ii,  2208 

adjournment  of  bearing  thereupon „ ii,  2209 

proceedings  on  adjourned  day ^ ii,  2210 

aaiignroent  to  trustee;  effect  thereof......... ...................ii,  2211 

discharge,  when  to  be  granted............ ii,  2212 

property  of  debtor  still  liable « ii,  2213 

when  creditor  may  i»9ue  new  execution  against  person ii.  2214 

powers  and  duties  of  trustees ~ il.  2215 

when  creditor  may  notify,  to  apply  for  his  discharge n,  2216 

effect  of  failure  of,  to  so  apply ii,  2217 

debtors  to  United  States  and  State  not  to  be  discharged ii,  2218 

See,  also,  Insoltxnt  Debtor. 

JuDOMEXT  or  Justices  or  thi  Peace  : 

Judgment  of  nonsulu.. ii,  3013 
udgment  upon  verdict,  etc • ....ii,  30H 

when  Judgment  to  be  rendered ii,  3015 

Judgment  against  Joint  debtors. ii,  3020-3021 

when  action  on,  may  be  brought  before  Justice  of  the  peace  ...ii,  2862 
of  nonsuit  mav  be  granted  on  failure  of  plaintifT  to  appear  after 
notice  of  defendant's  arrest  in  an  action  before  Justice  ul  the 

peace :. ii,  2899 

in  lustice's  court,  when  defendant  not  personally  served,  and  at- 
tachment has  issued Ii.  2918 

final  Judgment  in  action  lor  cJuittel ii,  2931 

on  counterclaim  In  Justice's  court II.  2949 

in  Justice's  court,  when  accounts  exceed  $400 il.  2900 

Justice's  minute  of  fine  imposed  on  defaulting  witness  is  deemed 

a ~ II.  2976 

on  trial  before  Justice  of  the  peace ii,  2988 

of  Justice  of  the  peace  can  be  reviewed  only  by  appeal ii,  3044 

final  order,  in  favor  of  person  answering  in  proceedings  relative 

to  strays  to  be  deemed  a n,  3096 

how  taken  in  justice's  court  In  Brooklyn,  when  copy  of  com- 
plaint served  with  summons it,  3126 

dditional  costs  in  Justice's  court  of  Brooklyn,  when  over  9100, 

II.  3129-3130 
certificate  of  Justice  as  to  Judgments,  in  docket-book  deposited 

with  town  or  city  clerk ii,  8146 

costs,  when  not  recoverable  In  action  on  Justice's  judgment.. n,  3154 

proof  of  Judgment  of  Justice  in  such  action  ~ ^.«.» u,  3155 

as  to  confession  of  Judgment.    See  Oom pession. 
See,  also,  Trambcupt. 

JUDiaAL  SSTTLDflirT  OP  ACCOUNT: 

definition  ot,  in  surrogate's  court il,  2514 

See  Accounting. 

Jurisdiction  : 

and  powers  of  courts,  preserved 


pin 
addii 


of  magistrate  may  be  exercised  on  Sunday,  when i«  6 

of  civil  action,  when  and  how  acquired  and  divested l,  416 

in  action  for  chattel,  when  replevin  preceries  summons. ii.  1698 

of  court,  in  action  to  foreclose  lien  upon  a  cliattel ii,  1787 

for  divorce ii,  1796 

for  separation ^. .i..ii,  1763 
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JmLiSMCTioN  —  Continued.  To;,  See. 

of  courts  for  appointment  of  committee  of  looatic  tuc,..^ .11,  J&9 

duty  of  court  excrciaioK  such  Jurlsillciloiu^.....^....^,  .m^...  .il  nn 

of  surrogates'  courts.    See  Subrogate  and  his  Cotot. 

of  Justice  of  tbe  peace.     See  Justice  or  tbs  Pe.%ce  ax»  his 

Court. 
of  certain  courts  of  cities.    See  titles  of  those  courts. 
for  the  Jurisdiction  of  the  severed  courts,  see  ihe  title  of^-^rh 

court. 

JuKiSDionox  OF  8unR00ATB*s  Court  : 

general  ....- .,......, — .....„.......>........«.. 

such  Jurisdiction  to  be  prcKumed....... ...... 

not  lost  by  defect  in  record................ ........ 

efitet  of  exercise  of.  by  surroKate'a  court .. 
exclusive  Jurlsiliction  of  such  court.......... 

when  two  or  more  KurroKHtca  hare  concurrent. .-.— , 

of  surrogate's  court  ou  application  for  probate  of  htli^Lip... 

JuRiSDicTzox  OP  Justice  of  the  Peace  : 

must  be  Rpcclally  conferred  by  law..... .......... — ,.,.»..- ij,  >£1 

general  civil - ..i;.  l.'«»T 

no  Jurisdiction  in  ceruin  cases........^...^.. .... . 11.  .-^1 

confession  of  Judgment — 1:.  ^r*i 

actions  by  and apainst  oiHcers,  etc.;  and  by  execntiw*.  etc 11,  >t5 

tavern  keepers  duqualllled» r.  .«»< 

members  of  the  legislature  not  compelled  to  met ^.. — *t.  2-tT 

Justices  to  hold  courts ;  general  powers .....~. n.  .-.* 

in  what  town  action  must  be  brought ..--«......,. :i.  i:-** 

not  adfected  by  discharge  of  defendant  from  am»t«..~...-..- — n.  2^*? 

when  not  aflfectetl  by  vacating  warrant  of  attachment... 11.  ir*:: 

of  Justice  of  the  peace  in  Brooklyn....... ....^...-.............^ — .^..ii.  3.17 

Jurisdiction  of  certain  courts  of  cities  -. 

of  the  mayor's  court  of  Uudson,  and  recorders*  courts  of  Utioa 

and  of  Oswego ...~ Ji.  -^-S 

of  Judges  of  those  courts,  in  certain  cases,  not  afl^cted. .. ir,  .%r'u 

of  city  court  of  Yonkers  In  civil  action n,  o3  \  yj>-% 

of  such  court  in  special  oroceedlngs.  etc..  not  all^ted j  1.  3j^<9 

district  courts  of  New- York  and  Justices*  courts  of  Albany  aii«l 

Troy,  eflTectof  this  act  upon.....^ — .... .— n,  .tu 

of  district  courts  of  New-York  in  civil  actions it.  xiis 

of  Justices'  courts  of  Albany  and  Troy  In  civil  actions ^..ii.  im 

upon  Judgment  by  confession. — -«.... — . it.  .iLt 

of  municipal  court  of  Rochester - ....11.   crj*.,  VT! 

Jurors: 

misconduct  of.  how  punished. — .,...,.. ^ i.     II 

how  drawn  and  notified  for  adjourned  terms............ :.     H 

for  county  court,  how  drawn  and  notlfled ....  .... i.    357 

See,  also, Jury;  Tri\l  JrnoRs. 
not  to  be  auesUoned  as  t  o,  nor  liable  for  verdict....^............. . . .  u  1 1« 

penalty,  where  Juror  takes  gift,  etc_ 1,  n.^ 

embracery, penalty  for «.... ...................... i.  ilH 

neglect  to  attend  by  Jury  or  sheriff. i,    liai-U» 

what  actions  and  issues  are  trinble  by.    See  Trial. 

See,  also.  Jurors  ;  Trial  Jurors. 
how  procured,  etc.,  on  commission  fvr  i4>polntment  of  comiuit* 

tee  of  lunatic , — ^  r Tt.  2^10 

compensation  of  ^""^  ...l.,  ,,...,■ ,.  -j.»..i...i  ,__ n,  333 

See  Trial  Jdrore  :  Oeahto  Jubore. 
Jubt: 

may  be  discharged  on  Snnday.. 
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JimT— Continued.  Yol.  8«o. 

speelal,  when  court  may  anler  stnick ;  content«  of  order. ..i,  1063 

party  obtaining  order  for  striking,  must  glre  notice,  when,  i,  ]06i 
ofBoer  before  whom  may  be  struck ;  mode  of  striking,  i,  1064,  1065 

mast  be  notified  to  attend ., i,  io66 

to  be  formed  as  in  other  cases i,  1067 

provision  where  clerk  or  eomnilssloner  interested i,  1068 

party  applying  for,  to  pay  expenses  of. i,  ioe9 

ftnnelgn,  order  for ;  proceedings  thereupon ii,  i(/70.  1071 

proceedings  tolmpose  fine  for  non-attendance ii,  1072-1076 

no  objection  to,  on  trial,  that  none  of  original  panel  are  on ..i,  1175 

challenges  of  persona  drawn  oo,  in  civil  action. i,  1176 

causes  of  chaUenges  to  the  array i,  1177,  1178 

challenges  in  penal  actions...^  ..^ i,  1179 

how  tried;  ezceptiousto;  review,  etc^............ i,  liso 

discharge  of,  failing  to  agree. i,  116I 

plaintiff  need  not  be  called  when  verdict  of,  about  to  be  deliv- 
ered, etc...... „ I,  1182 

to  assess  amount  of  damages  In  actions  for  monev. i,  ii83 

single  damages  only  to  be  found  by,  except,  etc .1,  1184 

verdict  of.    See  Verdict. 

bow  trials  by,  of  issues  of  facts,  etc.,  must  be  had i,  1190 

partly  of  aliens  abolished i,  1190 

venire  for,  not  allowed,  except  as  specially  prescribed r,  1191 

when  court  may  direct  view  of  property  by,  in  action  for  waste, 

II,  1699 
how  procured  on  execution  of  writ  of  assessment  of  damages..  11,  2109 

■nch,  to  be  sworn..... 11,  2110 

such,  must  make  inquisition „ 11,  2111 

auch,  may  bo  discharged.  If  cannot  agree,  an<l  new  Jury  pro- 
posed.....  II,  2111 

for  trial  before  commission,  on  application  for  committee  of  luna- 
tic, etc.;  how  procured:  proceedings  thereupon 11,  2330,  2333 

definition  of  term  "  trial  Jnr>'" 11,  3343 

how  selected  after  May  2L.  1877 11,  3360 

trial  by.   See  Trial. 

JvBT  Trial: 

may  be  continued  beyond  term............ ........i.     45 

clerk  to  prepare  ballots  for i,  1163 

draw  ballots ;  mode  of  drawing i,  1164,  1165 

Kreons  drawn  for.  etc.,  to  form  Jury i,  1166 
Hots  drawn  for,  bow  disposed  of. i,  1167.  1168 

ballots  of  absent  Jurom  to  be  returned,  etc i,  1169 

new  Jury  may  be  drawn  while  first  empanelled........ .........i,  1170 

when  talesmen,  etc.,  to  be  procured ;  mode  of  procuring,.!,  1171-1174 
See,  also,  SHERirF's  Jurt;  Trial. 

Justice: 

is  included  in  the  word  "Judge  ".  as  used  In  this  act........ 11,  3343 

jTJfnCX  OF  TDK  PKACB,  A2f D  BIS  CoURT  : 

court  not  a  court  of  record.. « i,  3 

whenjustice  not  to  sit  as  Justice  of  sessions. r,  48 

punishment  for  violation  of  law  as  to  attorneys.  In  Kings  county, 

I,  64 

appeal  to  court  of  appeals  in  actions  commenced  in  court.........i,  191 

in  suffalo,  real  property  actions  to  bo  brought  In  superior  court, 

I,  294 

oaths  may  be  taken  before 1,  843 

Justice,  subixrna  and  witnesses  before,  e.xcepted  from  certain 

provisions ...i.  800 

may  compel  production  of  books ......^.......^..i,  667-'860 
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JosUw  may  Uke  deposition,  for  use  withoat  the  Sut«,  wteen^-i^ 

docket-book  ol  or  transcript,  wh«i  evidence . U  -J^^ 

other  proof  of  proceedings  before,  in  certain  ca«« --L   «b 

of  atyoining  sUte,  docket,  Jodgmenl,  etc..  of,  bow  proT«<_^_, 

ftc  ~~- — — ~. L  yv-^i 

whcnio  attend  drawine  of  trial  jurors.. rrJ.  ]_f 

habeas  corpus  to  testify  before,  when  issued...- — n.  2C«lfl.  2»ii 

aDDlicatioQ  to  and  proceedings  before,  in  siimmar>-  prowedings 
for  real  property.     See  Sumuamt  P«ocKn«ifos  to  Rkovb 

feesof  Justices  of  the  peace J-  »:.  ^ 

coiMtablea °-  -^^  J^ 

upon  a  commission . ^  t;z 

Jurors — — "'  ^ 

witnesses........— •••.••••.••.*>~*"**«*~— •••••~""'~~"*'***""~***~~**"  — '*»  ^~ 

to  be  paid  before  service  rendered Ji,  ^ 

by  whom  paid ^  ^ 

exception  to  these  provisions .. ...~ j^^— ^— ii,  »» 

provision  as  to  sUtntory  change  of  fee*  after  services  bes&B. 
■^  II,  ^a 

these  fees  In  civil  cases  only.....»«.~. — "-  33E 

Jwruriiction  and  gtneral  powers :  ,       ^  w    -^  *_.         --ci 

Justice's  Jurisdiction  must  be  specially  conferred  by  statnte-ii.  3fi 

general  in  civil  actions -^  ^ 

no  Jurisdiction  in  cerUln  cases — n,  ^ 

on  confession  of  |udgment..~ -.~...~.. — ii,  s*» 

actions  by  and  against  of&cers,  etc.;  and  by  execntorv,  etc 

II,  9flo 

tavern  keepers  disQuaUfled. „.. • n.  ^ 

members  of  legislature  not  compelled  to  act — — « a,  =^ 

lustice  to  hold  court:  general  powers .«..,._ ii,  » 

in  what  town,  etc.,  action  must  be  brought.- —n,  "^ 

criminal  contempts ;  Justice's  power  to  punish JU  J|i.' 

how  punished ..~.~  ....« ■— **-  ^^^ 

offbnaer  to  be  heard »-. n,  -^ 

record  of  conviction — ~. ^  ^^ 

requisites  of  commitment. ~ .-  -  .~-.ii,  ».« 

flne  to  be  paid  to  overseer  or  superintendent  of  the  poor, 

II.  3873 

action  commenced  by- -".  3^ 

contents  of ...; ............—.. Ji.  -j.- 

personal  service  of.  on  an  individual — ... — ~. — n,  ^ 

upon  a  corporatioiu™.-. :~ -lU  S^ 

special  provision  relating  to  railroad  corporations ii.  2**' 

express  companies - iL  2^ 

where  designation  has  been  revoked,  etc - n,  xc 

second  and  third  :  effect  thereof. ",  >^ 

how  defendant  designated  where  name  unknown...... -ii.  >^ 

return  of. — — ^  2i>5 

Appearattce  qf  parties :  ».      *»  ,,  «m 

panics  may  appear  In  person  or  by  attorney n,  ^ 

guaniianad  litem  for  infant  plaintiff. n.  »^ 

defendant .-• n- ^ 

anv  poreon,  except  the  constable,  may  be  attorney n.  ^ 

authority  of  attorney  ;  how  proved ii.  ^' 

SInintiff  to  prove  his  case •• n.  ssn 
etendant  may  oflfer  to  compromise;  proceedings  thereupon. 

Justice  t<>  wait  one  hoar n.  i<9S 

ord«T  of  arrest :  cases  in  which  it  may  be  granted il,  »» 

in  what  actions - ii.  ^^ 

affidavit  and  undertaking  required  ... — ii,  :59s 
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order  of  arrest ;  its  contents ii,  2897 

constable  to  arrest  defendant,  notify  plaintiff,  etc ii.  2898 

make  retnrn ;  when  plaintiff  notined  must  appcar...ii,  2899 

keep  defendant  in  custody,  unless,  etc...~ n,  2900 

dlscbarge  from  arrest;  motion n,  2901 

effect  of „ 11,  2902 

when  plaintiff  must  prove  factti  extrinsic  to  cause  of  action, 

II,  2903 

privilege  from  arrest;  discbarge  of  privileged  person ii,  2904 

Attachment  qf  prvperty : 

warrant  of  attachment,  in  whatactions  it  may  be  granted. ..ii.  2905 

affidavits  to  procuro ^ ii,  2906 

ninst  accompany  summons;  fumi  and  contents Ii.  2907 

undertaking  to  be  given - ii,  2908 

how  executed ^ ir,  2909 

service  of  summons  and  warrant  upon  defendant ii,  2910 

undertaking  by  defendant;  redelivery  to  him ^....ii,  2911 

tlaim  by  third  person ;  bond  and  delivery  thereupon.. ii,  2912 

action  upon  bond ;  judgment ii,  2913 

when  defendant  may  prosecute ~ ii,  2914 

warrant,  return  of ii,  2915 

motion  to  vacate  or  modify ii,  2916 

elftct  of  vacating ii,  2917 

proceedings  where  fummons  not  personally  served ...ii,  2918 

Action  for  a  chattei,  and  rrplevin : 

action  for  a  chattel,  when  may  be  brought ii,  2919 

replevin:  affidavit  and  undertaking  therefor ....ll,  2920 

requisition ii,  2921 

how  executed;  serviceof  summons,  etc... ii,  2922 

return  of  constable ii,  2923 

defendant  may  except  to  sureties ;  proceedings  t  hereon .  n,  2924 

may  reclaim  chattel ;  proceedings  thereon. ii,  2925 

Justincation  of  sureties ii,  2926 

when  and  to  whom  constable  must  deliver  chattel ii,  2927 

penalty  for  wrong  delivery  by  constable ii,  2928 

claim  of  title  by  third  person ii,  2929 

defendant  may  demancf  Judgment  for  return ir,  2930 

proceedings  in  the  action;  action  uixm  undertaking.  ...ii,  2931 

when  summons  not  personally  sorved u,  2932 

when  action  not  aflbcted  by  failure  to  replevy ii,  2933 

docketing  Judgment:  execution  on  Judgment  so  docketed,  ii,  3019 

execution,  contents  of,  etc ii,  *)38 

costs  in II,  3074-3076 

liability  of  officer,  etc.    See  post,  Exfcutions. 
Pleadings^  incli$dini/  coumttrclaxtM : 

when  Issue  to  be  Joined li,  2934 

what  pleadings  allowed ii,  2935 

complaint,  requisites  of. ii,  2936 

what  causes  of  action  may  be  joined  In ii,  2937 

answer,  requisites  of;  counterclaim. ii,  2938 

demurrer ii,  2939 

costs  on «..n,  3077 

pleadings  may  be  oral  or  wriltt-n  ;  gtMieral  rules  of, ir,  2940 

pleading  an  account,  or  InstrunxMit  forpayment  of  money. ii,  2941 

court  may  n-*quire  items  of  demand  lo  be  exhibited ii,  2942 

immaterial  variance  to  be  disregarded il,  2943 

amendment  of  pleadings u,  2944 

counterclaim  ;  general  riles ii,  2945 

where  executor  or  trustee  is  a  party ii,  2946 

consequence  of  neglect  to  plead ii,  2M7 

the  last  section  quallfleii ll,  2948 

Judgment  upon ii,  2949 

lodgment  when  accounts  exceed  flOO .<^....^....i...ii,  2950 
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Antwer  <J  Wle,  and  proceedinffM  thrreupon  : 

answer  of  tiile;  requisites  of. ~ ~ -n.  3M 

undertaking  therenpon ii.  ~'^2 

in  what  court  new  action  to  be  brought — i,  2^4.  ;i.  2sa 

action  before  Justice  discontinued;  costs;  action  on  ua-l*-r- 

taWng — -    n.  SM 

effect  of  failure  to  give  undertaking .n.  2»u 

proceedings,  if  tiUe  comes  in  que^on  on  plaintitTs  owa 

showing — I'-  2»« 

in  new  action:  undertaking  before  Jnrtlcc,  when  apil:- 

cable — --"   2^ 

answer  of  title  as  to  one  of  several  canoes  of  action _-il  iStto 

AcitottmmenU:  ^  ^ 

a4)oumraent  by  Justice — u.  2*^ 

on  application  of  plaintiff...... ii,  i«t' 

defendant - lU  ^5:^1 

undertaking  thereupon -i-,  :^^- 

to  procure  discharge  of  defendant  from  custoly.  ii.  -2»'3 

If  by  consent,  defendant  to  be  discharged ..ii.  -2*4 

second  and  subsequent il  3*3 

Justice  may  impose  conditions — .- u,  "^^^f 

when  warrant  to  attach  absent  witness  iii  issued :i.  2y^7 

trial  not  to  be  adjoumeti  more  than  ninety  da}**. ....  n.  2**^ 

adjournment  to  procure  return  of  conimi>ution ai.  :?*'? 

when  recusant  witnesai  committed — ii,  *«B 

OmpeUinff  the  nUmdanre  ufa  witnea: 

subpoena  aui  subpcena  duces  tecum,  when  and  where  Justice 

may  Issue ~ n.  T^ 

how  served ~ ".  i-^-f 

warrant  of  attachment  against  defaulting  wiineas — ii.  ir\ 

how  executed  :  fees  thereupon . — ii,  2?"^ 

when  witness  is  In  adjoining  county -ii,  2vr3 

fine  for  refu^ilng  to  attend,  or  to  testify ;  amount  ol ii.  ITA 

liow  Impose^i - n.  ^^^ 

ralnnte  of  conviction - n,  :>2f 

execution  thereupon — u.  s.-  • 

money  collected  ;  how  applied ii.  J^ 

defiiultlng  witness  liable  for  damagea. — il  2«?» 

Commiggion  to  take  testimony: 

communion  to  examine  witness  upon  interrogatories. ii.  29W 

orally >u  ^^ 

when  and  how  granted. ii.  ^5^2 

adjournment  to  procure  return ii.  ^f^ 

execution  and  return  of  commission — ii.  iJ-H 

receipt  thereof  by  Justice ~ ~ n,  2^55 

when  deposition  evidence ~ ~.,ii,  :^*» 

powers  of  commissioners. ~ ^.,.... -..ii.  2»S 

Trial  and  Us  incidents  : 

Slalntitr  to  proct  ed  ex  parte  on  defendant's  default. n,  296* 
iBue  of  fact,  when  Justice  to  try it,  Ji^ 

Jury  trial,  when  may  be  demanded. „ ii.  2ft« 

venire,  to  procure  |ury IL  2f?l 

in  action  between  two  towns,  etc . — ii,  2y»2 

delivery,  execution,  and  return. ............^m n,  25^ 

ballots;  how  prepared. „.... .....^.«...,~«...«-.,fi,  2994 

drawingjury „ „ .....*«.. — n,  29W 

talesmen .« ...- n.  25«* 

new  venire ^ ^ u,  2W 

furor's  oath „...U,  298* 

Jury  to  hear  prooin ..-^.... ii.  29» 
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Jxnvnci  OF  THB  Peacb,  etc.  —  Continued.  Vol.  Sec. 

^  witness's  oath ii,  3000 

refusing  to  be  sworn,  etc.;  warrant  thereupon ii,  3001 

contents;  Imprisonment  of  witness ii,  3002 

a4)oumment  thereupon , ir,  3003 

ex  parte  afflflavit:  when  evidence.. ii,  3004 

competency  of  witness ;  how  determineil ii.  3001^ 

constable  to  keep  Jur>* ;  his  oath ii,  3006 

rendition  of  verdict:  plaiutlflT  need  not  be  called ...ii,  3007 

Jury  when  to  be  dlscnarfcod :  new  veniro ii.  3008 

fine  to  be  Imposed  on  defauUing  Juror ii,  3009 

J'fidmMnt  I  and  docketing  the  same  : 

Judgment  by  confession ^  .».. ii,  3010 

mode  of  confessing ii,  3011 

when  void ii,  3012 

where  accounts  exceed  9400 ii.  29fl0 

of  nonsuit - « . ii.  3013 

upon  verdict,  etc n,  30U 

when  to  be  rendered « ii,  3015 

on  party  remitting  part  of  verdict,  etc....«- ii,  3016 

transcript  of  Judgment :  docketing  the  same  ;  effect  of;  exe- 
cution only  by  county  clork ii,  3017 

See  post,  Executinnt. 

to  state  when  execution  may  Issue  against  person ii,  3018 

In  action  for  a  chattiM ii.  3019 

Judgment  against  Joint  debtors;  part  not  sunimoncil ii.  3000 

transcript  and  docketing ;    action  to  charge  those  not 

summoned n,  3021 

docketing  judgment  in  another  county ii,  3022 

iQstice  may  give  transcript,  after  expiration  ot  his  terni....ii,  3023 
Judgment  on  appeal.    See  post.  Appeals. 

to  specify  items  of  costs ii.  3077 

when  no  costs  in  action  upon ii,  3154 

how  proved «,.......  ii,  3155 


county  clerk  to  Issue  upon  docketed  Judgment ii,  3017-3019 

Justice's  execution,  when  may  issue n,  3024 

general  requisites  of. ii,  3025 

upon  Judgment  for  monoy ii,  3028 

renewal  of. ir,  3027 

property  exempt  fh;m ii,  3028 

Indorsement  of  levy;  notice  of  sale u,  3029 

mode  of  levy  and  sole ii,  3030 

return  of  execution u,  3031 

against  the  person ;  imprisonment  of  Judgment  debtor,ii,  sa^S 

Judgment  debtor's  discharge  thercfVom ii,  3033 

affidavit;  discharge n,  3034 

penaltyfor  not  discharging ii.  3035 

affidavit  a  defence  to  action  for  escape ii,  3^6 

discharge  not  to  afftct  Judgment ii.  3037 

upon  Judgment  In  action  for  a  chattel ii.  3038 

action  against  constable  for  not  returning  execution ii,  3039 

constable  not  to  act  under  execution  after  return  day ii,  3040 

action  against  constable  for  money  collected ... — ii,  3041 

duty  of  constable  whose  term  of  office  has  pxplred ii,  3042 

exocutlon  upon  ludgment  docketed  with  county  clerk n,  3043 

Jspeals: 
generally : 

Justice's  Judgment  reviewed  only  by  appeal ii,  3044 

who  may  appeal :  to  what  court  appeal  to  be  taken ii,  3045 

appeal;  when  and  how  taken ii,  9046 

service  of  notice  upon  Justice ;  payment  of  costs  and  fee, 

II.  9047 

respondent ii,  3048 

amendment, etc.,  when  allowed,  etc.g..^...g.g.^00^|^n,  3049 
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generally:  stay  of  execution  upon  Judgment,  undertaking ^ii.  ?iOfi 

tioir  proceedings  stayed . „ .,    ii,  ."sil 

when  Justice  is  dead,  ctc.„ — ..  -. n.  aci 

retnm ;  when  made ;  what  to  contain.^» ■...„ il  !« 

Justice  has  gone  out  of  office ..„ ..^ il  S"i4 

further  return :  how  compelled ih  au^: 

how  appeal  heard  when  Justice  is  dead,  etc ii.  *65 

error  m  fact  is  alleged... —.-......-.^ ii,  'jot 

restitution  upon  reversal — . ... ji.  3/^ 

settinR  off  costs  and  recovery _ _..-_- .  .._il  ^"-^ 

certain  sumsmiiy  be  iucludeu  in  dbibursciuent^. ......... lu  .i'^> 

Jndgment-roU n,  5tl 

where  a  new  trial  is  not  had  In  the  appellate  court : 

hearing  of  appeal ;  dismissal  thereof. n.  viQ 

judgment. u,  .t^ 

new  trial  In  Justice's  court,  whon  niav  be  directeil il  ^tM 

proceedings  before  Justice  thereu)>on r:.  itti 

costs;  when  awarded .- 11,  a»< 

amonnt  of  _ « ........ li.  iiST 

for  a  new  trial  in  the  appellate  court : 

when   appellant  may  demand  new  trial  In     appellate 

court - a  "w? 

undertaking  tobtj  given ., „ii.  iie- 

offer  to  compromise  before  return  ;  effect  of  accej><aace 

proceedings  In  appellate  court...... -......, 11!  ^"1 

offer  to  compromise  after  return „ 11.  3":: 

amount  of  costs. - ji,  ^rj 

Cbsti: 

when  prevailing  party  (0  recover;  what  costs  allowed u,  5*r* 

neither  party  to  recover.. _ 11,  ,VJ 

amount  of,  limltetl „ „ ii,  j»r« 

upon  demurrer „ 11.  .irc: 

taxation „ jt,  ^'» 

increased - .ri,  "i*- 

on  Judgment  for  one  or  more  defend^mts n,  3iip<> 

WTongTOlIy  collected  may  be  recovered  back 11,  .i*^! 

when  none  allowed  in  action  on  Justice's  Judgment ji,  51^ 

on  appeal.    See  ante,  ^joipMb. 

special  provisions  relating  to  costs  in  Brooklyn,    Sec  post, 
JtuHce*.  ftc. ,  in  Brttokhjn, 
Justices  qf  the  wjice  in  the  city  qf  BrooHifn  : 

Justice  in  sixth  district  must  be  an  attorney  . .... il  J11« 

Justices'  Jurisdiction  in  Brooklyn  extended 11.  311* 

to  receive  salaries  in  lieu  of  fees ;  to  account  aiid  pay 

over  lees - ...« ji,  ?r.- 

clerk;  how  appointed  ;  salary;  bond. ..... ..ii,  .%ii5 

duties  of- u.  il* 

Interpreter  for  police  court,  and  for  first,  second  and  third 

dlstrlcU n.  ^3 

fourth  and  flfth  districts 11.  "Mj: 

sixth  district. 11,  ?i -. 

common  council  may  appoint  additional. 11,  .';  j* 

common  council  to  designate  attendants,  etc il  iLS> 

when  complaint  served  with  summons  ;  proceedings  there- 
on  IL  3135 

Jury  trial :  when  and  how  demanded;  fee«  to  bo  paid ...it,  .^1.7 

setting  aside  default,  etc „ n.  3LS 

costs,  additional,  upon  recoven'  of  flOt) . n.  si3 

when  defendant  recovers  Judgment iK  JI » 

In  action  by  working  woman n.  31 U 

upon  second  and  subsequent  adjournment i'.  312 

application  of  other  provisions ;  holding  court  open n.  3133 
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JUBRCB  OP  TBS  PEACE,  ETC.  —  Continued.  .Vol.  Sec. 

Misodkmanu  provisiom : 

mode  of  application  of  certain  provisions  of  this  act ii,  3134 

general  reqalaiteB  of  mandates n«  3139 

reward  to  constable  forbidden zi,  3136 

pnrchaae  of  claim,  etc.,  by  Justice  or  constable  forbidden...!!,  3137 

penalty.. n,  3138 

a  defence  to  the  action ir,  3139 

docket-book  to  be  kept  by  Justice ;  entries  therein ii,  3140,  3141 

index !!,  3142 

lapers  to  be  tiled  and  kept  by  tustice. ii,  3143 

•oka  and  papers  deposited  with  town  or  city  clerk ;  when, 

II,  3144 

certificate  In  docket-book. ii,  3145 

clerk  to  demand,  upon  death,  etc.,  of  Justice. ii,  3146 

delivery;  how  compelled. ii,  3147 

entries  to  be  evidence ir,  3148 

Justice  to  fbmish  copies  of  papers n,  3149 

transfer  of  action,  when  Justice's  term  expires,  etc ii,  31&0 

Justice  la  a  witness !i,  31M 

proceedings  upon. .....ii,  31fl2 

penalty  for  Justice  not  paying  over  money  collected. ii,  3153 

action  on  Judgment  of  Justice;  when  no  costs  allowed ii,  31M 

proof  of  Judgment,  etc ii,  3155 

execution  of  mandate,  private  person  may  be  authorized...!!,  3156 

by  constable,  to  be  in  person............... ii,  3157 

sheriff  to  act  if  resisted !i,  3158 

Aanmarj/  proceedinffs  to  recover  the  po$geuion  qf  real  property. 

See  BumcABT  Piu)C£BD!NaB,  etc. 
AcHan  to/orectoK  a  Hen  on  a  ckaUei,  See  FoKECi^sinu  of  Chat- 
tel LiXK. 

JusnoxB*  Courts  of  Albaitt  and  TSot.    See  Albaxt,  Jdbtxces* 

OOUKT  of;  TeOT,  JU8TICS8*  COUBT  OF. 

Justification  : 

of  snretles  in  bond  or  undertaking.    See  Bonb  ;  UNDEBTAKcro. 
bail.    See  Bail. 

K. 
KlXQS  COUKIT  : 

none  but  attorneys  to  practice  in  courts  in  , i,  63,     64 

interpreter  for  courts  of  record  in i,     94 

court  attendants  in,  how  appointed,  etc.,  their  duties i,  95,     96 

support  of  civil  prisoner  In I,    111 

laii  i)h)'Bician  In ;  terms  of  office i,    126 

fail  liberties  for „ i,    145 

stenographer  for  supreme  court,  circuits,  and  oyer  and  terminer 

in ~ 1,254,    255 

sheriff;  etc..  of,  to  attend  city  court  of  Brooklyn j,    311 

expenses  of  city  court  of  Brooklyn  are  a  charge  upon i,    312 

stenographer  for  county  court,  sessions,  and  surrogate's  court 

in ....« « » 1, 359,    360 

certain  provisions  as  to  trial  Jurors  not  opplicable  to.i,  1034, 1062,  1078 

Jury  fines  In,  lien,  and  execution  to  collect i,  1156 

clerk  of,  to  docket  transcript  of  fines  of  trial  Jurors,  etc i,  1156 

how  Hens  of  sucb  fines  dtscharged....^....» !,  1157 

stenographer  for  surrogate's  court  in ir,  2512 

publication  of  citation,  etc..  In  surrogate's  court  of «....ii,  2536 

•upreme  court  in,  may  exerciM  powers  of  surrogate  in  case  of 
J     lability  of  that  officer ii,  2486-2489 
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Kings  Couxtt  —  Contlnaed.  ToL  See. 

proGoedings  in  such  court  acting  as  surroffate'B  court  regrilaleiS, 

tranafer  of  such  proowdlnga  to  snTrogafce's  oovri  .«^. -^.ix,  3«; 

application  of  provisions  concerning  trial  jvron  in,  on  and  aftpr 
May  1, 1877 n.  SK 

L. 
LA.XD.    See  Real  PftOPKRTT. 
Laxdlord  aio)  Tewaitt  : 

eOect  of  relation  of,  on  limitation  of  action j;  S3 

For  pTocee<lin^  to  recover  possession  of  real  property.  &«?  Re^ 
PsopEETT,  Action  to  Rkotxh;  SumrABT  Paoccxnixos,  etc 

Lanb  Office.    See  OoMmaaosna  of  the  Lajtv  Opvick. 

Law- Schools: 

graduates   of  certain,  court   of  appeals  may  modify  mles  tor 

Lease : 

mortgagee  of,  raaj  obtain  possession,  after  Jadgment  in  eject- 
ment ;  how ^^n,  IS^P 

cancelled* by  warrant  in  summary  proceeding .^ ...^ n.  233 

landlord  may,  nevertheless,  recover  back  rent,  etc ti,  ifJ 

redemption  by  Ifcssjee,  sfter  warrant,  in  such  cases — ^.n.  iij^22» 

effect  of,  in  proceedings  for  lease,  etc. «  of  real  estate  of  infant,  1 1  <-. 

temporary  administrator  may  be  authorized  to ..,  ^^.^^ji.  JC5 

In  proceedings  to  dispose  of  real  property  of  decedent  for  jtay- 
ment  of  debts,  that  such  property  be  leased iL  TM 

taken   in  such  proceedings,  must  be  in  name  of   the  cocntv 
treasurer u,  SM 

of  real  estate  of  Infknt,  lunatic,  etc.,  proceodings  for.    S«e  C<um- 
mTTBE;  Infant. 
Leasehold  Pbopeutt  : 

what  Included  In  provfstons  concerning  sale,  redemption,  etc. ,  of 

real  property  under  execution.... ».. „. «„ii,  l» 

Lkavb  of  Court: 

to  bring  action  to  annul  corporation....... n,  ITM.  v^ 

rnubt  be  obtained  to  bring  action  on  sherlff^s  bond — ^„.... ii.  Iva 

OS  to  bond  of  other  officer. -..-.-.^.n,  isy-k* 

required  for  compromise  of  action  for  penalty  by  conunon  in- 
former  — . n.  1^ 

Legatee : 

action  by,  against  executor,  when  may  be  o>mmencod....^ n.  i»'  - 

bv  Infant:  guardian's  bond,  etc n.  1\J 

security  may  be  required  ftom,  before  execution  granted  ajrafnst 

executor „ ..  ..,«.ai,  VS 

action  by  creditor  of  decedent  atrsinst.    See  Ckeditob. 

action  against,  by  child  bom  after  will,  orwltneeses  to  wflU  who 

is  entitled  to  share ..« ii,  iv;? 

general  Jurisdiction  of  surrogate's  court  as  to  legacies ri,  :Ci 

provisions  concerning  Jurisdiction  of  such  court «.n,  217^-24--: 

may  petition  surrogate's  court  to  compel  payment  of  legacy ...ti,  rriT 

proceedings  :  lioarfng  and  decree  thereon...., .u.2n-*^n» 

legacy  to  unknown  person  mnst  bo  paid  Into  State  treasury; 

claims  thereto ,  ,.  ,n.  TC 

when  legacy  to  be  paid  over  tx>  county  treasurer ~ ji,  27** 

petition  and  proceedings  to  compel  paj-mcnt,  etc.,  by  testament- 
ary trustee .:.. ;.._. n,  2*>*-S9M 
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liBTTias  or  Adminimtbatiox  :  Vol.  8ec. 

seneral  jarisdiction  of  sanoffatc's  court  u  to ii.  2472 

provisions  concerning  Jurisdiction  of  such  courL ii.  2473-24^ 

liurrocaie  to  send  oertttfed  copy  of,  Issoed  on  estate  of  non-resl- 

(leni.  to  secretary  of  State ^............-........^..^ ii,  25n.'t 

detinltioa  of.  as  used  in  chapter  on  surrogatea'  courts Ii,  2514 

requisites  of;  must  he  signed,  sealed,  etc ^..^ il,  25{n> 

efTfct  of  such  letters. _ li,  2591 

priority  among  dltt'erent ^ ^...^...^.^....^ il<  2502 

time,  how  reckoned  upon  successive ii,  2593 

with  will  annexed ii,  2643-2M6 

revocation  of  letters.    8ee  RavocvTiOM. 

oncillnry,  upon  furelRU  grant  of  aUnilnldtrat Ion..... ii,  2696 

to  whom  such  letters  granted........... li,  2filiT 

petition  and  citation  lor n,  269« 

hearing  and  security  for ...........ii.  2699 

persons  acting  under  such  letters  must  transmit  assets ii,  2700 

when  they  may  be  directed  to  pay,  etc.,  without  transmis- 
sion  II,  2701 

general  powers  and  duties ii,  2702 

I«c*t:    s  op  Guardianship: 

r^uiaites  of;  must  be  signed,  sealed,  etc ~......... n,  2S90 

eflect  of  such  letters ir,  2991 

Sriorlty  among  different ll,  2592 
ime,  how  reckoned  upon  successive > ti.  2993 

ancillary,  to  foreign  guardian ;  application  for ii,  2838 

proceedings  upon  stich  application ;  efl^ct  of  such  lettere 

II,  2fl39-2841 

where  guardian  appointed  by  will  or  deed.......... n,  2852 

for  revocation  of.    Seo  Rbyooatiom. 
I.STTZR8  PATxirr: 

Umitatlon  of  action  by  person  claiming  under........... i,    363 

after  annulment  of...... i,    364 

action  to  vacate,  by  attorney-general n,  1957 

triable  by  Jury if,  1858 

copy  of  jndgment-roU  to  be  filed  with  secretary  of  State.  ...ii,  19ftU 
transcript  to  be  sent  to  county  clerk,  etc n,  1960 

liVrms  BooATORT : 

how  and  when  issued,  etc .......i,    913 

JjMTmS  TUTAXEXTART : 

general  Jurisdiction  of  surrogate's  court  as  to ......n,  2472 

provisions  concerning  Jurisdiction  of  such  court...... il,  2473-2482 

on  will  of  non-resident,  surrogate  must  send  certlAed  copy  to 

secretary  of  SUte ~ n,  2.'508 

decree  far,  etc.,  how  far  suspended  by  appeal n.  2582 

decree  revoking,  etc.,  not  stayed  by  appeal ii,  2583 

requisites  of;  niuht  be  signed,  sealed,  etc. ii.  2:^* 

eflbctof  such  letters - n,  2591 

priority  among  different. ~ - ii,  2592 

time,  how  reckoned  upon  successive......... ii.  2.'i93 

when  may  be  issued if,  2636 

objections  to  issue  of :  how  stated:  hearing  thereupon ii,  2637 

bond  upon  issuing  of;  when  required ii,  2638 

when  retraction  of  renunciation  Is  made  by  executor. ......ii,  2830 

issue  of,  to  person  sclocted  under  valid  power ii,  2640,  2641 

issue  of,  to  person  falling  to  renounce  or  qualify  as  executor; 

when  made................. - .........ii,  2642 

•adllary  letters  upon  foreign  probate ii,  2695 

to  whom  such  letters  granted ......li,  2697 

petition  and  ciUtlon  for. il,  2698 

nearing  and  security  for ii,  2b09 
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Lmns  TmAnKTAKT  —  Cominaed.  ToL  8b«. 

ancillary  letters:  penoiiA  actinia  under  nichletteTmmiisttrmBSBi& 

asseti. „ — . . n,  2ni 

when  they  may  be  directed  to  pay.  etc.,  wittioat  tranimis- 

don ~ n.  53 

general  powers  and  duties ~ ~— — n,  27« 

letters  of  texnporary  administration,  when  granted.    See  AstMor- 

X8TRAT0K,  TkMPOAAJLT. 

as  to  revocation  of  letters.    See  RxrocATioir. 
L«rr: 

under  warrant  of  attachment.    See  Attacbmkbt  or  PnorafttT. 

Warrakt  or. 
under  execuUon.    See  Bxscunoir ;    l£xscuTio:r  AaAisn  PB0^• 

XKTT. 

Libkl: 

action  iur,  hmiUUon ^ l  W 

pleadings  and  proofe ^.i,    ii'..   53i 

when  cannot  be  maintained n,  l»C,  YM 

Justice  of  the  peace  no  Jurisdiction. n,  2*3 

nor  district  court  of  New- York — , . n,  334 

iustlces'  courts  of  Albany  and  Troy — -n.  323 
cd  in  term  "  personal  iixjury  "  In  this  Code . — n.  3a3 

LiBXKTns  or  Jail.    See  Jail  Libkaths. 

Lisn: 

of  attorney  not  affected  by  client's  settlement — u    « 

on  real  or  personal  property ;  N.  Y.  marine  court 1.    T15 

of  Jury  lines  In  New-Yoric L  HIT 

Kings  county ^ 1,  U?* 

iudinnent  not  a  lien  until  roll  filed  and  Judpmcnt  dock«ted -i.  123 
nterest  of  contract  for  purchase  of  real  estate  not  bound  bv  dock- 
eting Judgment. L  BS 

of  purchase-money  mortgage  superior  to  that  of  pre-vious  JuUs- 

ment i,  13« 

of  Judgment,  certain  time  excluded  from  ten  years i,  135 

how  suspended  on  appeal K  l:r«i-ir^ 

how  restored  when  appeal  dismissed ^ u  L3B 

by  confession Ji,  VSf'-M^ 

when  exempted  homestead  exceeds  Sl.uuu  In  value i.  \& 

of  execution  on  personal  property,  when  acquired u  1*» 

order  of  preference  when  several  Issued i.  l40&-l-i8i 

of  ludgment,  how  preserved  for  purpose  of  enforcinjc  contribu> 

tlon  after  sale  on  execution i,  H» 

clerk  to  make  entry  in  docket  in  such  ca&c 1.  148( 

on  property  in  action  for  partition,  holder  oC  may  be  made  de- 
fendant  .- n.  15.-^.  1^ 

effect  of  Judgment  in  partition  upon .~.- ii,  l-^ 

reference,  in  partition,  before  sale,  to  ascertain ji,  I&ol.  13fi 

interlocutory  Judgment,  in  partition,  must  direct  mooej  to  be 

paid  into  court  to  satisfy ~ n.  IJB 

upon  property  sold,  in  partition,  when  barred  by  final  Judgment. 

n,  15» 

how  paid .- n.  U* 

Junior,  to  dower  interest,  how  afltected  whem  portion  of  property 

Is  set  off  in  action  for  dower -. — n.  Wl* 

must  l>e  ascertained  before  Judgment  fur  sale,  in  dower  . n.  l€3i 

Judgment  in  action  for  dower  may  direct  sale  subject  to,  or  free 

from;  pa/ment of. „. ..,..n.  MS 

efftct  of  filing  notice  of  oendency  of  action  upon .ji,  1C7I 

taxes,  etc.,  to  be  paid  from  proceeds  of  sale  of  real  propertr, 
•*c „ „ „ _n.  j«7* 
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must  be  stated  at  time  of  sale  of  real  property  under  Judgment, 

II,  1673 

Judgment  against  executor  not  a,  upon  real  estate,  unless,  ctcu,  1823 

Judgment  in  creditor's  action  against  heir,  etc.,  when  not  a,  on 
land  aliened «....il,  1853 

consenting  creditor  to  discbarge  of  insolvent  must  relinquish, 

II,  21A8 

bolder  of.  upon  whom  notice  served,  U  barred  by  sale  in  foreclos- 
ure by  advertisement ii,  2995 

foreclosure  of,  upon  a  chattel.  See  Action  to  Foebclosb  Lien 
UPON  A  Chattel. 

JilTETKNANT: 

JHacovery  qf  death  of : 

petition,  when  and  where  presented ii,  2302 

contents  of...... - n,  2303 

Ber\ice  of,  and  notice „ ii,  2304 

proceedings  upon  presentation  of. ..ii,  2305 

8er\'ice  of  order;  powers,  etc.,  of  referee ii,  2306 

habeas  corpus  for  production  of  life  tenant ii,  2307 

report  of  referee  in  proceedings «.... ii,  2308 

'dismissal  of  petition  when  order  complied  with ii,  2309 

when  life  tenant  deemed  dead  and  petitioner  led  into  possciS' 

sion.. „ II,  2310 

commission  to  be  issued  If  life  tenant  is  without  the  State.n,  2311 

general  provisions  respecting ii,  2312 

petitioner  to  give  notice  of  execution ii,  2313 

execution  of. ir,  2314 

proceedings  on  return  of. ii,  2315 

costs  of  proceedings ^...„ ii,  2316 

possession  of  property  when  retttorefl ii,  2317 

remedy  of  persons  evicted,  for  profits,  etc ii,  2318 

final  order,  not  conclusive  In  ejectment „ ii.  2319 

in  partition,  when  made  party ii,  1539,  1553 

investment  of  proceeds  of  sale ii,  1569, 1583-1585 

waste,  action  against ii,  1661-1659 

holding  over  arter  determination  of  estate,  a  tresposser  ....n,  1664 

may  be  removed  by  summary  proceedings ll,  2231 

provisions  for,  on  sale  of  property  of  infant,  lunatic,  etc. — . 

11,2382,2363 

LlifiTABov  OF  Action: 

for  real  property :  by  the  people i,  362 

by  grantee  of  State ~ ^.•. ...i,  863 

after  annulling  of  letters  patent l,  364 

seizin  within  twenty  years. i,  366,  366 

after  entry - i,  367 

rules  of  adverse  possession 1,868-373 

effect  of  relation  of  landlord  and  tenant l,  373 

right  of  owner,  not  affected  by  descent  cast i,  374 

effect  of  disability i,  375 

In  other  cases :  presumption  of  payment  of  Judgment  of  court 

of  record  of  the  Slate i,  37ft-378 

presumption  of  payment  of  former  decree  of  surrogate's 

court  of  the  State.. ^ «. i,  376-378 

to  redeem  from  a  mortgoge^..^,.. ^^^ — i,  379 

on  sealed  instrument  .^......... i,  881 

for  breach  of  simple  contract i,  382 

for  liability  created  by  statute,  except  a  penalty  or  forfeiture, 

I,  382 

for  injury  to  property,  except,  etc „ i,  382 

for  personal  fnJury.  except,  etc i,  382 

to  recover  a  ctaaltei z,  382 
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In  other  cases :  for  relief  on  ground  of  fraud —J.  >*= 

to  esUblish  a  will - 1.  .'^ 

on  Judgment  of  court  not  of  reconl 1.  /[^ 

on  decree  of  court  not  of  record,  except,  etc. -L  >- 

against  officer  for  non-payment  of  money  c«>lltct«^ u  ---. 

aealnst  constable,  except  for  escape,  etc _          i.  >5 

upon  statute,  for  penalty,  etc,  given  to  perK»n  a^gnt-vr-i. 


etc.. 


acainst  an  executor,  etc. ,  In  certain  cases  . 

for  personal  injury  from  negligence...... -U    >^ 

for  libel,  slander,  assault,  battery,  or  fah-w  imprisonment.  -L    >4 

upon  statute,  for  forfeiture  or  penalty  to  the  j>eopl*._ U    *« 

against  sheriff  or  coroner,  except  for  nou-paymeni  of  muurv, 

against  any  other  offlccr.for  escape - -i,    >^ 

when  cause  of  action  accrues  on  current  account 1.    5^ 

for  penally  or  forfeiture  given  to  prosecutor L    3v 

not  previously  provided  for i.    ft 

by  people,  same  as  of  private  actions. —  -     i.    » 

against  non-resident,  upon  a  demand  barred  by  law  of  m^ 

residence - "•---; ^    r^ 

eflfect  of  death  without  the  SUte,  of  person  liable -l    v. 

within  the  State,  of  person  liable L    « 

cause  of  action  accruing  between  death  and  letters — l    ^'. 

on  bank  notes,  etc,  against  moneyed  corporaUon... u    ^ 

against  directors,  etc.,  of  banks,  etc 1.    « 

acknowledgment  or  new  promise  must  be  in  writing l    ;» 

effect  of  disability  on,  in  certain  cases _.. .,._ — l    tft 

rules  as  to,  apply  to  defences  and  counterclaims — u    ^ 

action,  when  deemed  commenced,  for  purpoae  of. -  ^   ^ 

attempt  to  begin  action............ 1-  ^    ^ 

absence  from  State,  of  person  liable,  excluded u    ♦^ 

effect  of  death  of  person  entitlotl. l   •; 

of  person  liable,  within  the  Mate - 1-    •- 

time  of  war  deducted.  In  suits  by  «Ueua,  when — 1.    *^ 

provision  where  judgment  is  reversed. L    ♦f; 

stay  by  Injunction,  etc.,  to  be  deducted —^ u   ^  ^ 

by  principal  for  misconduct  of  agent. — . ».   *^ 

disability  must  exist  when  right  accrues..... •.... 1.   «> 

ifseveral  disabilities,  no  limitation  until  allremove<i i,    *.* 

provision  when  action  cannot  be  malntaiaed  without  a  domarxi, 

in  case  of  submission  to  arbitration 1.   <'^ 

where  action  is  discontinued,  etc.,  alter  answer u   <- 

objection,  how  taken  in,  pleading -- J-   «;; 

cjises  to  which  rules  of  linuutlon  apply  ;  exceptions. 1,   < 

mode  of  compuUng  periods  of. .............;.. ...^ .i.   ♦'- 

of  action  for  dower;  time  of  certain  disolnhtlcs  excepted Ji.  l'» 

against  widow  to  determine  claim  for  dower... — :i.  ^ 

sheriff,  on  claim  of  third  person  In  action  for  chatl<?l. ..  iL  i    ' 

by  legatee  against  executor - "•  '•"  j 

creditor  against  executor,  on  claim  rejected n.  i- 

to  enforce  liability  of  heir  or  devisee  for  decedent  s  debt..,.n.  1-+4 

for  causing  death  by  negligence,  etc .........^ lu  l«s 

effect  of  action  against  as-sociation, upon  action  against  mtni- 

bers -. - -— "-  i*^ 

of  action  for  public  moneys  by  tho  people ii-  '^ 

in  case  of  disability ~ • - ^t.  J-*- 

offlnie  for  instituting  supplementary  proceedings. ^ n,  -i^ 

petition  in  surrogate's  court  is  commencement  of  proceeding. n.  -i 
of  time  for  presenting  petition  for  revocjiUon  of  prolate  of  will,  n,  3^* 
etlbct  of  statute  on  claim  of  executor,  etc.,  against  the  estate,  ii,  r*« 
defence  of,  in  proceedings  to  dispose  of  deoedent'a  real  estate,  n,  2^ 
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eflbctofstatatflonclaim  of  tesUmenUry  trnstee  agdnst  esUte, 

11,  2811 
of  action  forseixing  animals ii,  3107 

IjQUOits : 

wine  and  certain,  not  to  be  told  In  court-honae i,  32,     33 

Jail ~ - I,  128-130 

Iab  Pendens: 

notice  of.    See  Notice  of  PEin>EifCT  op  Action. 
I«iyiN68TON  County: 

stenographer  for  connty  coart  and  Besslons  in. i,    361 

Loss: 

proof  required  for  Judgment  In  action  to  establiah  lost  or  de- 
stroyed win „ II,  1866 

action  upon  lost  negotiable  paper n,  1917-1918 

proof  required  on  probate  of^lost  or  destroyed  will ii,  2621 

on  aetttement  of  executor's  account,  voucher  lost ii,  2734 

surrogate  may  allow  executor  for  loss,  etc..  of  property ............ii,  2741 

testamentary  trustee  for  loss,  etc.,  of  property .................... n,  2811 

guardian  for  loss,  etc.,  of  property Ji,  2850 

proof  of  Judgment  of  Justice,  in  case  of  loss,  etc.,  of  docket-book,  ii,  3155 
LuKATics,  Idiots  and  Habitual  Drunkards  : 

efR^ct  of  insanity  on  limitation  of  action.    See  Livitatiox  or 
Action. 

service  of  summons  on l,  426-429 

appointment  of  special  guardian  ad  litem  for,  when  defendant,  i,    428 

privileged  from  arrest. i,    654 

open  commission,  etc. ,' cannot  issue  where  adverse  party  Is  com- 
mittee  I.    895 

time  of  lunacy  not  part  of  time  limited  for  motion  to  set  aside 

Judgment i,  1291 

committee  of.  application  to  court  for  authority  to  agree  to  par- 
tition  II,  ingo 

contents  of  petition....... ii,  1591 

court  may  authorize  agreement .ii,  1592 

eflTect  of  releases  executed  thereunder ii.  1503 

action  to  annul  marriage,  by li,  1743-1748 

issue,  when  entitled  to  succeed ii,  1749 

next  friend  allowed  to  sue ii,  1755 

Proceeding*  to  appoint  committee : 

Jurisdiction  and  duty  of  court. ii,  232n.  2321 

exercised  through  committee ii,  2322 

committee  of  person  and  property  may  be  the  same  or  dif- 
ferent  II,  2322 

application :  by  whom  made. ii,  2:)23 

duty  of  certain  offlcers ii.  2324 

petition  ;  proceedings*  on  presentation ii,  2326 

when  foreign  committee  may  be  appointed Il,  2326 

order  for  commission  or  for  trial ii,  2327 

commission,  contents  of. ii,  2328 

commissioners  to  be  sworn  ;  vacancies,  how  filled ii,  2329 

Jury  to  be  procured  ;  proceedings  thereupon ii,  2330 

proceedings  upon  the  nearing ii,  2331 

return  of  Inquisition  and  commission ii.  2332 

expenses  of  commission  ;  nay  of  Jurors,  etc ii,  2333 

proceedings  upon  trial  by  Jury  In  court ii,  2334 

subject  of  Inquiry  in  cases  of  lunacy ii,  2:05 

proceedings  upon  verdict  or  return  of  commission ii,  2T16 

committee ;  security ii,  2337 

compensation....... ii,  2338 
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LmrATio  —  ConUnned.  

nnder  control  ftf  ooart ;  llmttatioti  of  powers,.  — . 
of  property  may  maintain  actions,  etc..— . 

to  aic  inventory  and  acconot. ~ ---  -_ 

may  be  compelled  to - . k.  ^ 

how  dijscharKed,  and  property  restored -u,  ^ 

proceedings  In  case  of  death  of  fanatic,  etc — -3,  34* 

AdkM  to  eompd  ecnvnfonce  of  real  property  : 

when  maintainable ~ • ~.— ,.  n.  ^ 

who  may  maintain — "-  :^ 

Judgment ;  effect  thereof. — ^  -*♦ 

lYocetdifvs  to9eU,ete.,  real  prepertg  : 

application :•.. V;*';^  ^ 

by  whom  made;  petition u.  »«.  r^ 

bond  to  be  given "» -=^'  :^ 

how  prosecuted n.  --J 

reference  upon  application — JL  -^h 

agreement:  final  order;  conveyance... U-  rjn 

report,  etc — -"— — — "-  r^ 

ait>itration  cannot  be  made  where  one  party  is n,  ^ 

eifect  of  appointment  of  committee  afl«r ~-vl  -J^ 

in  surrogate**  court ;  service  of  ciUtlon  upon.. Ji,  ixSv  -^^ 

special  guardian  to  be  appointed - -u,  ;,»• 

notice  of  proceedings  to  appoint - n.  -•.; 

when  witness  has  become ... — : "-  ^  ' 

remaining  executors,  et^;. ,  may  act,  if  one  bewmes  lunatic,  etcai,  >^ 
proceedings  on  appeal  from  Justice  who  ha«  become  a  lunatic. ii.  -^^ 

security  for  costs  when  required  m  action  by  committee... u.  --i, 

definition  of  "  lunatic  "  and  '*  lunacy  "..... 'Sl^t^ 

See  JusTici  oi  ihb  Pkacb  k»»  his  Coom  ;  SuBAOOAn  Am  ns  C&css. 

M. 

MaiLt 

when  sheriff  may  return  mandate ...- —.. -—z^  1- 

service  of  papers  on  attorney,  by « ~~ i,  w.».  ^ 

time  of  service... - ^  •** 

Malicious  pROSKCtjriow : 

Justice  of  the  peace  has  no  Uiriadictlon  in  action  for n,  5*J 

nor  have  district  courts  In  >Iew-Yorlc n,  S.15 

Justices'  courts  of  Albany  and  Troy .-«,  3--^ 

included  in  term  "personal  injury" - -n,  33*3 

liAKDAMUS  : 

from  general  to  special  term,  preference  on  calendar. 1,  T3 

is  a  SUte  writ :• .--v «^  }^ 

kindH  of  writ :  how  alternative  writ  granted ii,  Sff .; 

when  writ  granted  at  special  term iL  ^ 

at  general  term,  supreme  court - n,  J*f 

when  peremptory,  lo  issue  In  first  Instance n.  ?w 

alternative  writ ;  how  served w,  3''l 

writ,  how  returnable - - ~ rD,  a^- 

return  or  demurrer  to  first. .....^—..n,  :Jji3 

how  made -- n,  Aj* 

motion  to  set  aside — — IL  S^ 

alternative,  contents  of,  demorrer  thereto ..-.-..-.....-.... — n.  aK* 

form  and  contents  of,  return «ai,  ^^ 

further  return  cannot  be  compelled ;  demurrer  to  return,  .it.  30fS 
Issue  of  fact  in,  when  it  arises;  how  and  wh««  trlab!e...Ti.  an. 

20(3,  iM 
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ulternalivo,  certain  provisions  as  to  pleadings  apply  to.ii,  2076,  2077, 

a08O 

servlco  of  notice  of  filing  return  and  demurrer ii,  2061 

Rubsequpnt  proceedings,  the  sanie  as  in  action .....II,  2082 

final  order,  when  inasl  award  peremptory  mandamus ii,  20B2 

issue  of  law  upon  general  term  mandamus ;  how  and  where  tri- 

ahlo II,  2085 

costs II,  2086 

appeals  In.  how  taken .........ii,  2087 

proceedings  not  stayed,  except,  etc ii,  2067 

when  relator  to  recover  damages ii,  2088 

stay  of  proceedings:  enlargement  of  time ll,  2089 

fine  may  be  imposed  In  certain  cases .......ii,  2090 

MAin>ATE : 

of  court  of  record,  disobedience,  etc.,  a  criminal  contempt......!,      8 

duties  of  sheriflT,  as  to  service  and  execution  of. i,  100-119,    186 

See,  also,  Sumirr. 

reqnisitlon  in,  replevin  deemed  a..... ...........ii,  16M 

certain  mandates  conclusive,  on  habeas  corpus.... ...cm .....ii.  2035 

penalty  for  revising  copy  of,  on  which  person  is  detained.. Ji,  20M 

in  surrogate's  court,  how  executed  and  returnable ii/2515 

of  Justice  of  the  peace,  how  Issued ;  blank  prohibited.. ii,  3135 

may  be  executed  by  private  person,  etc il.  31*i6 

when  directed,  etc.,  to  constaole.  must  be  executed  by  him.ii.  3157 

sheriff  to  act,  when  execution  of  mandate  resisted. ii,  31.^ 

definition  of ii,  3343 

certain  provijfions  concerning  execution  of,  apply  to  civil  prison- 
ers only 11,  3347 

Mabikk  Coubt  of  thx  Citt  or  New  York  : 

appeal  to  court  of  appeala,  In  an  action  commenced  In t,    391 

is  A  court  of  record i,  2,    314 

Jurisdiction  of. i,  315-317 

cannot  naturalize  an  alien i,    318 

removal  of  action  to  supreme  court,  from i,    319 

number  of  tustlces,  their  general  dutleM i,    320 

Justices,  when  and  how  suspended  from  otllce i,    321 

chief-Justice,  how  designated ;  his  general  powers  and  duties...i,    322 

Justices  may  make  rules  of  practice i.    323 

when  open  ;  routine  of  business,  etc.,  at  terms i,    324 

terms,  when  held;  publication  of  appointment  of  terms.... i,    325 

Justices  may  take  oaths,  acknowledgmeniN,  etc i,    32^ 

order  or  warrant  of  attachment  in,  who  may  grnnt i,    327 

clerk,  deputy  clerk,  and  assistants r,  328-331 

stenographers. i,    332 

Interpreter ~ i,    333 

when  guilty  of  perjury i.    XH 

court  may  appoint  attendants,  etc i.    3.1') 

clerks.  Interpreter,  etc. ,  not  to  receive  fees ., i,    3,Tfi 

suspension  of  an  ofllcer  of  the  court — ..i,    337 

what  mandates  may  be  executed  without  the  city i,    .T38 

direction  and  execution  of  mandates i,    339 

powers  of,  as  to  transfer  of  money,  etc.,  in  court. i,    748 

may  order  discharge  ot  levy  of  execution,  on  appeal  from  Judg- 
ment  - 1.  1311 

clerk  of,  general  duties  of.    Bee  Clerk  ,  C-ountt  Clerk. 
application  of  provisions  concerning  courts  of  record,  Umited..u,  S159 

certain  provisions  not  applicable  to  the  court. n,  3160 

time  for  service  of  notices  In ii,  3161 

service  of  notice  of  trial :  note  of  issue ii,  3162 

when  court  may  relievo  firom  imprisonment. ii,  S163 

money;  how  paid  into  the  court ii,  3164 
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MABUn  CouBT,  KTC— Contimied.  Tol.  See- 

Bummoiu «...^..»....«.»-..— — n,  saj 

time  for  service  of  copy  of  pleAding -. — -^_ii,  ^l-« 

enforcement  of  certain  JudjgmenU  for  worlcing  women. n,  M'^ 

time fornon-accepf4Uice and Justiflcatlon  of  bail — IL,  vm 

proof  necessary  to  obtain  warrant  of  attachment. ii.  Z',e^ 

service  of  summons  witliout  the  city  or  by  pabllcatfon ii,  ti:* 

commission  to  take  testimony ~ iL  31TI 

court  may  refer  question  arising  upon  a  motion...- „ ii.  51T2 

time  for  filing  decision  upon  a  trial  by  the  court;  id.:  when 

sufficient ~ - - n-  ^P 

counterclaims - — - »l  -i  ♦ 

i>erishable  property  may  be  sold n,  j    ^ 

portion  of  verdict,  etc.,  may  be  remitted™ il  3".> 

arrest  In  certain  marine  causes ;  may  regulate  by  rules. — u,  ^a 

contents  of  order  of  arrest _ .-^-ii.  :^* 

Eroceedings  on  arrest .- il  3n» 
ail  or  deposit  before  return^ ^ -ii,  3l"!»*,  Xi-L 

bail  or  deposit  after  return ^...,.01,  Si-^ 

when  and  how  defendant  to  remain  in  custuO^- u,  JK^ 

return  of  summons,  etc ^ n.  Vini 

Sroceedings  after  return ^..~. .~ ~ iL  5  >5 
■lal — - i^  --^ 

action  may  be  conducted  in  the  ordinary  manner „ji,  3is 

^>peal  to  general  term,  from  a  Judgment 11.  '!•<* 

from  an  order ~ - lu  "i-9 

time  to  appeal  from  order;  proceedings  thereupon 11  ^i« 

oDDeal  from  general  term  to  common  pleas ;  In  what  cases ;  pro- 
ceedings   II,  31VI.  11  »2 

within  what  time:  where  heard — 11.  3J^ 

determination  upon  appeal,  how  enforced ;  Id.,  wher.'  n«iw  tnal 
has  been  properly  granted :  appeal  to  court  of  appeals...ii.  515^  31» 

amount  ot  cosU  for  procuring  onler  of  arrest  in 11,  x::\ 

amount  of  costs  on  a<Uournmont  of  action  !n ~ IL  3^ 

when  non-resident  of  city  may  be  required  to  flic  s**curity  for 

costs  In  action  in ii.  -ta^S  S2S9 

application  of  portions  of  this  act  to  actions  in  tbi^  court  on  and 

after ~ — 

ICakriagk: 

arrest  In  action  for  breach  of  promise  of . i.    M» 

of  plaintiff,  court  may  order  action  abated,  upon. — ~ ^t,  761.    7rC 

certificate  record,  etc,  of,  is  presumptive  evidence — i.    •  > 

reference  by  consent  not  made  of  course  in  action  to  annul 1.  h>ll 

referee,  to  whom  all  parties  object,  may  be  appointed  in  such 

action ~ -J.  l'"^* 

Judgment,  how  taken  In  action  to  annul,  etc « „-j,  li''» 

action  to  annul,  when  maintainable  by  woman  under  U  years-ii,  r»- 

in  what  other  cases  may  be  annulled „ i,  i:« 

form  and  requisites  of  action  to  annul,  when  party  under  o^  of 

consenu.. -,.-.,.~..-....ji,  174< 

where  former  husband  or  wife  living — 11,  1'43 

where  party  was  idiot. ~ — ^-..- lU  r** 

where  party  was  lunatic ~ — . 11,  1T4T 

action  to  annul,  by  next  friend  of  idiot  or  lunatic . ....u.  Ki* 

issue  of  such,  when  entitled  to  succeed — ,.^.. — . 11,  i:« 

action  to  annul,  on  ground  of  force  or  fraud n.  1T» 

custody,  maintenance,  etc.,  of  Issue  of  such  marriage. lu  vn 

action  to  annul,  on  ground  of  incapacity ...............~^........,» 11,  V^2 

certain  proceedings  regulated,  in  action  to  annul ...... ..~.... il,  ir:3 

Judgment  annulling,  how  far  conclusive 11,  ITM 

now  next  friend  of  infant,  etc.,  allowed  to  sue 11,  17» 

after  divorce  for  adultery — -— ii,  r^^l 

regulations  respecting  Judgment  by  default  in  action  toannoL.!!,  1774 
See,  also,  Divorcjb  ;  SaPARATioN;  Issue. 
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action  by  and  asalnst,  how  brought. ^ r,    490 

when  may  and  may  not  be  witness  for  or  against  her  husband, 

I,  828-831 

Judgment  for  or  against,  how  enforced i,  1205 

may  confess  Judgment  as  If  single i,  1273 

entitled  to  same  exemptions  ft-om  execution  as  a  householder...!,  1392 

exemption  of  homestead  of,  etc. i,  1309-1404 

may  release  to  her  hu8ban<l  inchoate  right  of  dower.  In  property 

in  partition it,  ISTI 

appointment  of  general  guardian  for  Infant  married  woman...n,  2824 
general  guardian  of  the  person  of,  not  to  be  appointed ii,  2825 

Matbimonial  Actxoks  :  _ 

JlctuM  to  annul  a  marrictge  : 

when  maintainable  by  woman  under  14  yean ii,  1742 

In  what  other  cases ii«  1743 

form  and  requisites  of,  when  party  under  age  of  consent 

II.  1744.  17M 

where  former  husband  or  wife  living it,  1745 

where  party  was  idiot ^ ii,  1746 

where  party  waa  lunatic it,  1747 

by  next  friend  ot  idiot  or  lunatic ii.  1748,  17» 

issue,  when  entitled  to  succeed...^ ...........ii,11749 

on  ground  of  force  or  fk-aud ii,  1750 

custody,  maintenance,  etc.,  of  issue. ii,  1751 

on  ground  of  incapacity ii,  1752 

certain  proceedings  regulatetl. if,  nr^S 

Judgment ii,  1764,  1774 

now  next  friend  of  Infant,  etc.,  allowed  to  sue ii,  1755 

AcUon/or  a  divorce : 

court  may  exclude  public  Arom  the  trial i,       5 

evidence  of  husband  or  wife ..........i,    831 

In  what  cases  action  may  be  maintained..... ii,  1736 

answer:  mode  of  trial ;  Judgment  by  default ii,  17.'>7 

when  denied,  although  adultery  proved ii,  17.^8 

regulations,  when  action  brought  by  wife ii,  I7.'i9 

husband ii,  17fk) 

marriage  after  divorce  for  adultery ii,  1761 

Adionfor  a  §eparation  : 

for  what  causes  may  be  maintained ir,  1762 

In  what  cases  may  be  maintained ii,  1763 

complaint ",  1764 

..IT,  1765 


support,  etc. ,  of  wife  and  children......^ ii,  1766,  1772 

Judgment  for.  may  be  revoked ii,  1767 

lYmnttont  gtmrraUy  applicable  to  matrimonial  actionM  : 

'    service  of  summons  by  publication i,    438 

not  referred,  of  course,  upon  consent;  court  to  designate 

referee i,  1012 

referee  to  whom  all  parties  object  may  bo  appointed i,  1024 

Judgment,  how  rendered i,  1229 

married  woman  plalntifT,  when  deemed  resident n,  1768 

alimony:  costs;  execution.... - n,  1769 

what  is  deemed  counterclaim  for ii,  1770 

court  to  give  directions  as  to  custody,  etc.,  of  children ii,  1771 

support,  etc.,  of  wife  and  children ii,  1772 

when  enforced  by  punishment  for  contempt ii,  1773 

regulations  respecting  Judgment  by  default;  summons  to 

certain  notiflcation  of  nature  of  action,  etc ii«  1774 

M&TOft: 

of  city,  except  In  New-York  and  Kings,  may  act  on  surrogate's 

absence  on  petition  of  discovery  of  property  withheld n,  2709 
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Matok's  Court  of  Hx7M09.   See  Humotc.  MATcnt'a  Oounn  or  «■■ 

ClTT  OT. 

MBCHAiric:  

lien  of.  upon  chmttel.    See  Fobsclostsx  or  Chattsl  Lxcf  oa 
actiox  to  foeeclosk. 

Mxmbxr: 

of  unincorporated  association,  action  asainst.  .^ 

of  leglslatara,  not  obliged  to  act  as  Justice  of  peace 

MlUTART : 

sherlfrmay  require  aid  of,  to  overcome  reaiatance  to  process.  .J.   9* 

governor  may  order  out.  to  assist  sheriff. .- U  1* 

pay.  bounty,  arms,  etc.,  when  exempt  from  exccutaon.._ 1.  X» 

exemption  from  Jury  duty.   See  Tkial  bt  Jumt. 

MiSAPPaOPRlATION  : 

of  public  funds  by  officer,  action  for.    Bee  Pubuq  Fuans. 

MlBCOKDUCT  : 

of  officer,  party,  etc. ,  court  of  record  may  pnniah.  ...-^. .  — i.    -• 

in  offloo  or  In  professional  employment,  arrest  in  action  for.  ..^.i.   » 
See,  also,  Arbist;  ▲ttouict. 

MXSDEMRAMOB :  , 

sale  of  liquor  in  court«house  of  court  of  record        .  — .- —I,     38 

person  not  attorney,  uractlcing  in  Ne  v-TorIc  or  Khigs  county — V,  M 
fudge  permitting  such  person  to  practice....... — ..—...-.■  ■    ■  ,  .f,     « 

attorney  may  be  removed  or  suspended  for ■...^... — . — .....i.     « 

misconduct  by  attorney,  etc — ~ — ^ ~— — .— ~i-  >«.75,     ■ 

defence  of  prosecutions  by  district-attorney,  attoraey-seaeiml, 

partner,  etc.................. ............~ .«..,— . . — x,     ■ 

reftiMl  to  assist  sheriff;  when  commanded ...... u    W 

violation  by  officer,  of  rules  as  to  arrests.  Jails,  etc .i.    13 

Illegal  sale,  etc^  of  liquors  injall. — .- 1,    19 

sheriff',  etc. ,  suffering  priMner  for  contempt,  etc. .  to  go  at  large,  i,    IS 

conniving  at  escape .„........«..- 1,    la 

refusal,  ete^  of  public  officer  to  search  and  cerufy....^... ......L   9(1 

physician  giving  false  certificate  as  to  juror  In  New-York 1,  1» 

bribery,  false  representation,  etc..  as  to  Jurors  in  J«ew-York u  IE! 

officers  receiving  bribes  as  to  trial  lurors,  etc.  In  New-York — i.  112 

concealment  of  offer  to  bribe,  by  trial  Juror  in  New- York ..u  lOi 

certain  wiiftil  omissions  of  duty  by  commissioner  of  Jarors  for 

Kings  county ........... ~. 1.  119 

giving  false  information  as  tojnrons.  etc..  In  Kings  county 1.  IX 

physician  giving  false  certiflcate,  etc..  sa  to  Juror  in    Kings 

county .....~ — u  11*1 

suing  in  name  of  another,  etc ., •. .. — >........»... n.  I«» 

refusalof  usurper  of  public  office  to  deliver  books. n,  I9r«2 

rc-im prisoning  prisoner  discharged  on  habeas  corpus. ....ii.  ViA 

concealing,  etc.,  prisoner  to  avoid  service  of  habeas  corpus. ...iL  3i'4 

aiding,  etc.,  in  such  concealment «.w,....-..ii,  ai^ 

Justice  of  the  peace,  not  pai'ing  over  money  collected. u.  dlS3 

officer  receiving,  etc.,  illegal  fees ~.. — . .-.^ — ii.  32*2 

punishment  for,  under  this  act... — .^....................ii.  S3tf 

MlSTAKS : 

or  omission  in  seal,  teste,  etc. ,  not  to  Invalidate  process. ....j,     M 

in  process,  pleadings,  etc.,  when  disregarded i.  721-73 

court  may  relieve  against.....^ .«-. ~ ............ i.    TJl 

provisions  relating  to,  application  of,  to  surrogate's  court. 12,  B3S 
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BCiTZOATiNO  CntcciiSTAifcss :  Tol.  Sec 

may  be  pleaded  and  proved  In  certain  actions i,  r>35,    &3ft 

lAomr: 

ordered  paid,  non-payment  of,  how  punishable,  where  execution 

cannot  issue i,     14 

current,  of  the  United  Stales,  how  levied  on,  etc i,  1410 

bank  bills,  bonds,  etc.,  how  levied  on,  etc i,  1411 

deposit  of.    See  Dkpobit. 

action  to  compel  discovery  and  application  of,  by  Judgment  cred* 

Itor.    See  JuDOMKifT  Crbditoe. 
paid  Into  court.    Boe  Patmbnt  iiito  Coubt  :    Bubiumiatb  and 

HIS  COUKT,  8. 

HoNMi  Couirrr: 

Jail  liberties  for i,    145 

stenographer  for  county  court  and  sessions  in i,    361 

SioxTOAGi  OF  Real  Pbopkrtt.  See,  also,  FoKBotofiuaB  or  Mort- 
OAOB,  Action  roa. 

for  purchase-money  is  superior  Hen  to  Judgment  previously 
dockete<l « ....I,  12M 

of  exempt  bomrsiesd,  how  far  elTectual I,  1404 

equity  of  redemption  not  to  be  sold  under  execution  on  Judg- 
ment for  mortgage  debt i,  1432 

direction  to  be  Indorsed  upon  such  execution i,  1433 

creditor  holding,  redemption  by,  of  real  property  8<ild  under 
execution i,l+i9-1471 

<^ectment  will  not  lie  upon ^...u,  1496 

made  after  flling  of  a  petition  for  voluntary  dissolution  of  cor- 
poration, is  void ^ II,  2430 

tnortfEoffce  of  lease,  may  obtain  possession  after  Judgment  in 
ejectment........ -,. ii,  1508.  1809 

from  heir,  etc.,  when  not  affected  by  sale,  to  pay  decedent's 
debts II,  2777 

of  real  estate  of  infant,  lunatic,  etc.;  proceedings  for.  See  In- 
fant; Lunatics,  xtc. 

Motion: 

appeal  to  court  of  appeals,  when  heard  as i,    192 

definition  of. i,    768 

in  supreme  court,  where  to  be  made ■> l,    769 

in  New- York,  may  be  made  to  Judge,  out  of  court i,    770 

hearing  of.  when  transferred  to  another  Judge i,  26,  279,    771 

subse<iuent,  not  allowed,  after  denial  of  first - 1, 776-778 

costs  of,  how  collected. i,    779 

time  of  notice  of i,    780 

deposition  of  witness  to  be  used  on,  how  taken,  etc i,    685 

for  change  of  place  of  trial i,  9S6,    989 

for  leave  to  Issue  execution  after  death  of  Judgment  debtor i,  1381 

provisions  as  to,  in  action,  apply  to  proceedings  Instituted  by 

State  writ ii.  1997 

costs  of,  how  awarded ii,  3236 

amount  of  costs  on  ;  disbunM-ments  allowed ii,  3251 

to  set  aside  Judgment.    See  Jitdomcnt. 

to  vacate  order  of  arrest ;  to  increase  plaintiflTs  security ;  and  to 

reduce  ball.    See  Arrest. 
to  vacate,  or  modiiy  attachment.    See  ArTAcmurr  or  Prof- 

RRTT,  Warrant  or. 
li\}unction  order.    See  Tnjonction. 
for  new  trial.    See  Trial. 

MuHioiPAL  Court  of  Bochbstbr.  See  RocBSsrsa,  MumoiPAi 
Goukt  or  thb  Cttt  op. 
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flcUttoas  party  whoae  name  is  anlmowxi  may  be  designated  br,  i,   iSL 
who  l8  unknown  may  be  designated  by — ~. 1.   4a 

action  for  suing  in  another's;  also  a  misdemeanor.. il.  l<m 

treble,  etc^  damages  recoverable ,.n,  lai 

certiorari  or  habeas  corpus,  etc.,  to  be  obeyed  though  directe^i  iu 

wrong «. ~ — u.  :K4 

direction  of,  to  boartl.  body,  etc ..^ — n,  X3 

application  for  change  of,  where  made -. u,  i4ia 

In  Bufluioand  Brooklyn « ii.  .mm 

petition u.  2iU 

order ~ — ii,  :*ii 

by  an  infant —.11,  2*14 

order  to  be  published :  papers  to  be  recorded 11,  34li 

when  new  name  to  be  assumed „.. ......... _u.  ^M 

action  not  to  abate,  etc.;  amendment ...-...«, 11.  M7 

re  turn,  etc..  to  secretary  of  State,  publication 11,  24li 

when  defendant  may  be  designated  by  flcUtioua,   in  Justi(>-'s 
summons ~................ u,  2W4 

of  this  Code n,  3»4 

Nc  ExKAT  : 

writ  of,  abolished -. -_- L  54# 

Bee  Aerut. 
Nkqucct  : 

to  prosecute  action,  dismissal  of  complaint  for — ....... i,  ftzu   SS 

Nkgligbncb  : 

limitation  of  action  for  personal  injury  resulting  from. 1.   an 

action  for  causing  death  by,  when  ft  lie8,rproceedlngB ^.1,  I^CS-UM 

Nmotiadlb  Papkk.    See  Bills  op    Excnakob  aim    pKOMxmoiT 
Notes. 
action  upon  lost . — «.... -.......« „n,  1917.  I91S 

Kaw  Mattxr.    See  Akswbr  :  CoDNTXRCi.iiM  :  Rbplt. 
Nkw  Tblal.    See  Trial. 

Inaction  for  real  property,  when  grantetl,  after  trial n,  l.^ 

after  tudgraent  by  default,  etc n.  Ix* 

disabilities  not  to  form  a  part  of  time  for n,  1527,  1J3 

evidence  on ri,  li» 

when  granted  in  action  to  determine  claim  to  real  propcrtr.  ...n.  1;^ 

in  surrogate's  court  and  on  appeal n.  Sisl 

on  appeal  from  tustice  of  the  peace.    See  Justicb  op  tub  P^ick 

AND  niS  COITRT. 

Nlw-YoRK : 

Judge  of  court  of  record  in,  may  continue  proceedings  com- 
menced before  another  Judge  of  same  court ..«.. i,  3R.    771 

courts  in.  change  of  place  for  holding «.... i,     42 

none  but  attorneys  to  practice i,  fii,     M 

attendants,  how  appointed ^.....« i.     S^ 

Jail  for  civil  prisoners  in,  to  remain  the  same t,    13) 

physician  in i.    136 

temporary,  when  and  how  designated ...i,  i.Vi,    144 

liberties „ ^ _^ .......i,    145 

several  circuits  may  sit  at  same  time . l    232 

Ucflignation  of  other  Judge.i  to  hold  terms  oi*  supreme  court; 
their  powers ;  may  act  after  expiration  of - i.    2» 

stenographers  for  circuits  and  oyer  and  terminer  In- i,  251-35 

persona]  service  of  summons  In  action  against  dty. « ....i     4.^ 
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chamberiain.  money  In  court  paid  to i,   745 

governed  by  rules  for  county  treasurer. ^ i,    7M 

motions  In  courts  in 1,26,767-771 

certain  actions  relating  to,  have  preference  on  calendar r,    791 

calendar  practice  In i,  794, 799,    977 

sen-ice  of  papers  through  branch  post-office. i,    801 

notice  of  sale  of  real  proixTty  in  ;  how  published ii,  1678 

rule  of  construction  as  to  special  provisions  relating  to ii,  3341 

superior  city  courts  In.    See  New- York,  Common  Pleas,  etc.; 

New- York,  Superior  Court,  etc. 
other  local  conrts  In.   See  New- York,  District  Courts,  etc.: 
New-York,  General  Sessions;  New- York,  Marine  Court, 

ETC. 

trial  Jurors  In';  commtasloner  of  Jurors  In i,  1079-1125 

Nsw-ToRK,  Court  or  Common  Pleas,  por  the  Citt  and  Countt  of. 
Bee,  also,  Superior  Citt  Courts. 

Is  a  court  of  record i,       2 

proceedings  before  one  judge  may  be  continued  before  another,  i,     26 

attendants  upon i,     93 

Jarisdiction ....I,  263-266,    2H6 

Clerk  must  appoint  deputy i,    284 

may  correct  or  discharge  certain  Judgments i,    2R6 

may  remit  a  fine  or  forfeited  recognizance i,    286 

may  entertain  any  special  proceeding  cognisable  by  a  county 

court ~ I,    2H6 

consists  of  six  Judges  ;  chief  Judge l,    287 

clerk  may  appolnst  special  deputies  and  assistants :  their  com- 
pensation   ~..... I,    288 

stenographers  for ;  appointment,  duties,  fees,  etc...... i,  289,    290 

Judges  to  appoint  crier:  his  compen.«Ation i,    291 

application  of  insolvent  for  discharge  from  debts ii,  2L'H> 

imprisonment ii,  2188 

for  discharge  of  Judgment  debtor  imprisoned  on  executlon.n,  2201 
clerk  of,  to  make  annual  return  to  secretary  of  State,  of  all 

changes  of  name .......n,  2418 

rapplementary  proceedings  may  be  Instituted  before  Indgc  of...n,  2434 
may  exercise  powers  of  surrogate.  In  case  of  disability  of  that 

officer 11,2486-2491 

angplementary  proceedings,  on  decree  of  surrogate's  court .  ...ii,  2&&4 
when  Jury  trial  awarded  In,  on  reversal  of  surrogate's  decree.ii,  2fl88 

appeal  to,  from  general  term  of  N.  Y.  marine  court ii,  3191,  3192 

within  what  time;  where  heard n,  8193 

determination,  how  enforced  ;  order  for  new  trial ii,  3194 

court  of  appeals ii,  3195 

removal  of  cause  to,  from  district  court  of  New-York ii,  3216 

clerk  of,  must  account  for,  and  pay  over,  fees ii,  S2M 

la  Included  among  superior  dty  conrts n,  3343 

Niw- York,  District  Courts  op  the  Citt  or : 

are  courts  not  of  record i,      2 

appral  to  court  of  apiM>al8,  In  a  cause  commenced  therein i,    191 

habeas  corpus  to  testify  before,  may  be  l&Miod n,  2010,  2011 

tummary  proceedings  to  recover  land.    See  Summary  Proceed- 
ings, ETC. 

Mrvlce  of  copy  of  complaint  with  snmmons n,  3207 

proof  of...... » «....» II,  3308 

action,  how  commenced ;  arrest:  attachment ;  replevin...ii,  3209-3211 

prooeedlnga  when  title  to  real  property  Is  In  question n,  3212 

appeals  fh>m ii,  3213 

eflect  of  this  npon  proceedings,  etc........... ii,  S214 

JuriadlcUon li,  3215 

removal  of  certain  actions  into  common  pleas. .». Ji,  3216 
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Nfiw-YoRK,  DiSTKicT  GouRTS  OF  THB  CiTT  OF  —  Continued.  VoL  Sec 

order  of  arrest  may  be  grantetl ;  proceedings u,  mT-SCI 

requisites  of  certain  undertakings ^.. — ii.  S2\f 

docketing  Jndinnents ;  execution  thereupon ^ ^ JU  531 

enforcement  of  Judgment  in  favor  of  working  woman;  co^t«. 

n,  iiu,  sa 

New-Yori,  Marine  Court  of  thr  Citt  of.    See  Marivk  CotJRT. 

New-Vork,  Superior  Court  of  tbx  Cttt  of.    See,  also,  BrrcRioB 
City  Courts, 

is  a  court  of  record - ~. ^i,      X 

proceedings  before  one  Judge  of.  ma>'  be  continued   l)efore  an- 
other   1,     31 

attendants - . U     *3 

general  Jurisdiction - «..- i.  3£S-S^ 

consists  of  six  Judges  ;  chief-Judse 1,   2S 

clerk  may  appoint  special  deputies  and  assistants :  their  compen- 
sation  1,   » 

stenographers  for ;  apitolniment.  duUcs.  foes,  etc 1. 2«,   2h 

Judges  to  appoint  crier ;  his  compensation 1,   291 

clerk  of,  must  account  for  and  pay  over  feea. .... . ii.  S>4 

is  included  among  superior  city  courts  . . a,  3:h5 

Kext  of  Kin  : 

definition  of,  as  used  In  certain  sections n,  !<?•.  W5 

chapter  on  surrogated*  courts ..ii,  SjL* 

action  by  creditor,  against  decedent's  next  of  kin,  etc.     See  Da- 
crobmt's  Estate. 

Niagara  County: 

stenographer  fbr  county  court  and  court  of  seastons  In I.   381 

Non-Resident  : 

attorneys  and  counMlIora,  certain,  may  practice  In  the  State  ...i.     tt 

when  action  against,  may  be  brought  in  superior  dty  court, i.    JES 

action  against,  limitation  on,  if  barred  by  law  of  hia  rcaidenoe,  z,    l»i 

publication  of  summons 1.   4* 

attachment  of  property  ;  Judgment,  bow  cnforoed.^...^  (3&,    T<C 

service  of  papers  on  clerk,  for i,   im 

place  where  may  be  compelled  to  attend  for  examination,  beicre 

trial,  etc u    *< 

jurisdiction  of  surrogate's  court  over  eatate  of„ ii,  2I7&-2C* 

surrogate  must  tranixmit  will,  letters,  etc.,  to  secretary  of  StAte,  ii.  2:*'l 

executor,  being  non-resident,  may  act  without  tK>nd.  when ii.  3^> 

letters  testamentary,  etc.  to.  when  revoked  without  citation,  n.  ^i 
provisions  as  to  testamentary  trustees  apply  to  will  made  by...ii.  ^^ 

ai>polntment  of  general  guardian  for  infant,  who  is..„ ii,  >j: 

in  action  before  Justice  of  the  peace,  may  be  arrested. ii.  y^ 

attachment  against ii,  z** 

of  New- York  city,  who  deemed.  In  marine  court „.il  '^^ 

ma>'  be  required  to  file  security  for  costa....,,... ..— ,.ai,  3»*?-.i::^ 

Nonsuit  : 

plaintiff  cannot  submit  to.  after  cause  submitted  to  Jnty  ,  ,,  ,    t   u^ 

Notary  Public: 

oaths  may  be  taken  before , 

certiflcatc  of  protest,  etc.  when  evldenco 

original  protest,  etc^  when  ovideaco....,.^... 

Note  of  Issue 

in  New. York,  of  cause  called  and  passed. 


contents  and  filing  of -...,.....,.... .^, "'"    .r    ^ 
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NOTX,  Pbomissokt  :  Vol.  8ec. 

action  upon  lost, u. .^ «. ii,  1917,  1918 

Sec,  al«o,  Pbomimort  Notk. 
Notice: 

of  substitution  of  officer.  In  special  proceeding. «. i,     53 

may  be  served,  Instoa-.l  of  copy  complaint  in  cerUiln  acllons_...i,    419 

of  application  for  ItOunction  order,  when  required i,  «e,    609 

of  altachnieut  of  real  property,  to  be  tiled ;  re<iulKUes  of....~....i.    6i9 

of  application  to  discharge  attachment ^ i,  fi>t«.»,    fi96 

of  attachment  of  real  ^)roperty ;  cancellation  of i,    711 

of  application  for  n'cfiver.  In  an  action i,    714 

of  payment  Into  court  of  amount  tendered,  etc - i,    7.Q 

of  acceptance  of  ofler  of  Judgment ^ i,  73K,    7.T9 

of  motion,  time  of. „ ^ i,    780 

time  for  publication  of,  how  computed i,    7X7 

mode  of  ser\'lce  of. i,  7yfi-w»2 

iniblication  of,  where  no  newspaper  In  county i,    826 

of  trial,  service  of.  _ ^ i,    977 

party  serving  may  bring  cause  to  trial „ „....i,    980 

of  sale  of  personal  property i,  1429 

defendant  In  default,  when  entitled  to i,  1219 

of  object  of  action  to  unknown  defendants  In  partition ii,  IWl 

to  creditors,  on  reference  in  partition,  to  be  published ir,  l.'i62 

of  application  for  moneys  in  court.  In  partition ii,  13f>4 

of  sale  of  real  properly i,  1434,  ii,  1678 

of  nature  of  action  to  bo  given  with  summons  In  matrimonial 

actions II,  1774 

by  defendant,  of  demand  of  return  of  chattel.  In  action  for  chat- 
tel _... II,  1725 

of  object  of  action  by  people,  to  recover  property  eHcheated....ii,  1978 
to  creditors,  of  application  for  discharge  of  imprisonment  on 

execution ii,  2205 

when  service  cannot  be  made  within  the  State ii,  22f)6 

when  the  State  is  a  cre<iltor ii.  22(7 

to  quit,  before  application  In  summary  proceedings  to  recover 

land II,  22.'?6 

by  neighbor  U|)on  lamilonl,  etc,  of  bawdy  house,  in  summary 

procee<llngs  to  recovor  land ii,  2237 

foreclosure  by  advertisement,  how  published  and  posted,  etc., 

11,  23S8-2390 

of  application  for  surplus  moneys ^ ii,  24<i6 

publication  of  notice  to  crr.liiors  by  temporary  administrator,  ii,  2073 

required,  in  surrogate's  court ;  how  given ii,  2<'k'<l 

of  sale  of  real  property  for  payment  of  decedent's  debts ii,  2772 

of  arrest  of  defendant  In  Ju>tlce's  court  must  be  given  to  plaint- 
iff.  „ 11,  2897-2899 

penalty  for  taking  down,  etc.,  notice  of  sole  on  execution,  in 

Justice's  court- ii,  30.10 

of  object  of  action,  contents  and  elTect  oL ., i,    42.^ 

of  no  personal  claim,  contents  aud  elTect  of. - l,    423 

to  be  publitihed  with  summons i,    442 

of  object  of  action,  to  bo  published  or  served  on  unknown  de- 
fendant in  partition ii,  1541 

to  be  published  when  action  is  brought  by  people  to  recover 
real  property  escheateil  or  forfeited ii,  1978 

Nonoi  or  Pnn>B!roT  or  Action  : 

judgment  relates  to  filing,  in  action  for  real  properr>' ii,  1526 

In  partition ii,  l.w? 

In  action  to  determine  claim  to  real  property ii,  1645,  1646 

la  foreclosure,  when  to  be  fll<'<l :  contents  of;  effect,  etc.li.  16.')l-1632 
In  action  relating  to  real  property,  to  be  filed  by  plaintiff;  effect, 

II,  1670-1671 
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Nonoi  OF  PiSBUfCT.  rrc.  —  Conlinued,  ToL  Sec. 

fn  Action,  to  be  recorded  and  indexed... n,  1C3 

when  defendant  may  We;  effect  of. n,  l«rs 

may  be  cancelled .......... — u,  l«?4 

liability  of  parchaaer,  after  fllln« n,  l3» 

raapenda  limitation  between  creditor  and  execotor,  etc ii,  TS. 

MuiSAircx: 

action  mav  be  brought  in  a  tnperior  city  conrt,  when —  i.  aB 

when  maintainable « n,  l«» 

who  may  be  defendants  In . u,  2*« 

final  Judgment,  what  to  award - ii,  ISG 

for  damages  only  not  alRscted  by  provliions  as  to n.  )Si 


Oatbs  AXik  Afitrmatioks  : 

court  of  record  may  administer  to  witness x.     7 

failure  of  referee  to  take  oath  does  not  avoid  Jadgment x,  73 

before  whom  may  be  taken ~ — ... i,  sc 

taken  In  special  cases. « l  MJ 

without  the  8ute L  >44 

mode  of  administering  oaths. i,  ?45 

when  kii>slng  of  gospels,  etc.,  may  be  dispensed  with u   *«« 

afllnnation  may  be  made ;  form  of L  m7 

peculiar  mode  of  administering,  when  re»t»rted  to u   «? 

bow  administered  to  persons  not  Christiana a.   w 

court  or  officer  may  examine  witness,  as  to  capacity,  etc i,   fOd 

of  commissioners  in  partition,  flUiig.etc ., n,  ia» 

to  admeasure  dower:  filing,  etc «.. u.  i^os 

of  Jury  on  writ  of  assessment  of  damages — _..n.  2l» 

commissioners  in  proceeding  to  appoint  committee  of  lan*- 

tic,  etc ..^11,  2329 

arbitrators,  on  submission  of  controversy — _ii.  *» 

referee,  in  supplementary  proceedings,  required  unless  ex- 
pressly waived — n,  2M5 

office  of  person  appointed  by  supervisors  to  act  as  surrogate, 

11.  2« 

executor,  administrator,  etc ii,  23M 

temporary  adminiiitrator  must  take ^ ii,  aci 

by  guardian  of  property  of  infant. — ii,  2K» 

of  Infant's  person ~ „ ii,  2sa 

in  lustlce's  court,  of  Juror — _m  ;» 

witnesji ~ -^- n,  WS 

consUble  to  Uke  charge  of  Jury ii,  ■*•« 

no  fee  for  certain  official  oaths ., ii,  rs» 

fee  for  administering,  etc......... — ^ n,  SSi 

Object  of  Action: 

notice  of.    See  Nonet  of  Objkct  of: 

Offer : 

to  liquidate  damages,  in  action  on  contract;  effect  of  accept- 

ance ......~... i,  7* 

enrect  of  refusal i,  737 

of  Judf;ment  by  defendant,  before  trial ~.-....«..j.  738 

effect  of  acceptance  or  refhsal — — „ l,  7.« 

of  Judirment,  by  plaiutlfT,  where  counterclaim  Is  set  up ...i,  739 

effect  of  acceptance  or  refhsal i,  739 

and  acceptance,  subscribed  by  attorney,  affidavit  must  accom- 
pany  „ .„!  7^0 

of  judgment,  death  of  party  does  not  sUy,  after  acceptance i'  TO 
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OrFBK  — Continued.  '       Tol.  Bee. 

Iu8tlce*8  court,  by  defendant ;  proceedings  thereupon n,  2892 

of  compromise  belore  return  on  appeal ii,  8070 

after  return  on  appeal ii,  3072 

Officb: 

of  Justice  of  the  peace  or  constable,  buying  claim  for  prosecu- 
tion  Is  forfeited...^ ^ 1,  8138 

Justice  of  the  peace,  neglecting  to  pay  over  collections,  forfeits 
office. ~ II,  3153 

effect  of  this  act  upon. ~ ............n,  3394 

action  against  person  usurping.  See  Ubukfer  and  Attobwxt- 
Geiteral. 

OrriciE: 

of  court  of  record,  may  be  punished  for  misconduct.........M..~...i,     14 

to  subscribe  or  indorse  process i,     24 

disability  o(l  in  special  proceeding ;  substitution,  etc...... i,  62,     ft3 

certain  not  to  practice  as  attorneys  or  counsellors....... i,  61,     62 

to  attend  general  terms;  fees,  etc. i,  242,    243 

of  court  of  record,  when  privileged  from  arrest........ i,   065 

public,  attachment  and  arrest  In  action  against,  for  peculation, 

I,  549.    637 
Bee,  also,  Pubuo  Ofhcse. 

purchases  by,  making  sale  prohibited,  etc.... ^..........n,  1679 

of  corporation  may  be  sued  for  misconduct ii,  1781 

vintatorial  power  of  public,  over  corporation,  not  aflccted  by 

certain  provisions ii,  1783 

may  be  restrained  in  action  to  dissolve  corporation,  etc ii,  1787 

may  be  Joined  as  defendant  In  action  against  corporation,  when, 

II,  1790 

when  separate  action  may  be  brought  against... — ....ii,  1791 

procccdinRsln  either  of  twolaxt-namea  actions ii,  1792 

Judgment :  property  to  be  distributed,  etc > ii,  1793 

Judgment  in  such  action :  as  to  habllltlps  of. ii,  1795 

of  corporation  may  be  compelled  to  testify ii,  1805 

Judicial  suspension  of  officer  of  corporation ii,  1811,  1812 

Judgment  for  costs  In  favor  of  people  against  unauthorized  cor^ 

poration,  when  may  be   ordered   collected   by  attachment 


Xinst  person  of. ii,  1987 
1  against,  by  tax  paper,  to  prevent  waste,  etc ii,  1925 

action  by  and  against  certain  county,  town  and  municipal.  ...ii,  1926- 

1928 
designation  of  such  in  summons  or  other  process ii,  1^ 


successor  of.  to  be  substitute!!  in  action,  etc il,  1930 

when  execution  not  to  issue  against  public ii,  1931 

designation  of,  by  official  name  in  certain  writs,  is  snfflcient...ii,  2U24 
to  whom  precept,  etc.,  delivered,  on  disobedience  of  habeas  cor- 
pus or  certiorari,  may  call  out  power  of  county ii,  2030 

"  botly  or  ofDcer  ",  in  provisions  as  to  certiorari  to  review,  what 

to  include ^ li,  2146 

not  returning  mandate;  notice  to  show  cause  why  he  should 

not  be  punished  for  contempt il,  2270 

collection  of  fine  imposed  upon ii,  22W-2301 

duty  of  certain,  to  apply  for  committee  of  lunatic,  etc ii,  2324 

whf'n  malorlty  of,  may  petition  for  dissolution  of  corporation,  ii,  2419 
petition  therefor  and  procecilings  thereon.    See  DissoLirrioir  op 

COEPOEATIOIf. 

of  town  or  county,  action  by  or  against,  may  be  brought  before 

Justice  of  the  peace u,  2865 

certain,  required  to  file  security  for  costs,  when ii,  3268-<)?70 

when  entitled  to  fee  for  administering  official  oath ii,  3281 

majr  charge  fee  paid  for  oath ;  postage,  etc...............^... — ......ii,  3299 
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Officke  —  Continued.  Tol .  Sec 

comptroller  to  audit  fees  and  charges  of  officer  when  charg^&bie 

toStaU' - — -IL  S» 

effect  of  this  act  upon  olWce<<  ami  officers. « ii.  ZX4 

certiorari  to  revle-w  proceedings,  etc.,  of.    Sec  Coltio&a&x  tv  Ke- 

TIKW,  KTC. 

as  to  mandamus  to.    See  Maicdvmus. 

ofllcial  l>ond  of  public,  or  of  officer  appointed  by  comrt.    See  Of- 
ficial BONI>. 
•Official  Assiq.nez.    See  Assiqitee,  OFnciAL. 

Official  Boxd  : 

sheriff's,  application  for  leave  to  sue  upon . — ^ n,  U-'C,  l*! 

8ucce«isive  actions iL  Vv>r 

indorsements  on  execution  against  sheriff  and  sureil^j» ji,  i'«5 

collection  of  execution  when  a  defence  to   KubJ»c»iucDt  ■< - 

tion - It.  l-*! 

when  claimants  entitled  to  ratable  dlsTributlon _ a,  i^-i 

action  upon  surroKate's;  forejfoinK  provisioun  apply  to .ri,  l--* 

county  treasurer's;  foregoing  provisions  opply  to..- ii,  L>*»T 

of  other  public  officers « ii.  l>v<,  i^^ 

receivers,  trustees,  and  assignees  are  public  officers  under  la<t 

section -~..„ n,  1*^ 

application  to.  and  action  in,  court  by  which  appointed .„.ii,  l-'.o 

application  for  leave  to  sue,  demand  when  necessary m  1-  I 

may  be  made  ex  parte ~ ~..~.-„ '. „i^  l-^-^i 

officer  or  surety  may  apply  to  vacate  onler _ii,  i*  c 

sale  of  real  estate,  bond  of  committee  of  lunatic ii.  uvi 

of  ^uanlian  of  infant. ..._ ^..^.^ ii,  Z-'l 

how  such  bonds  prosecuted ^ ii,  z'-^* 

of  executor,  etc.,dei>osit  of  securities  to  reduce i:,  2'  i'i 

sureties,  liability  of. i;,  2'*^ 

new  bond  or  new  sureties,  when  required ^.^.^^^ ji,  7'n: 

how  principal  may  Im?  required  to  glve..~....^ u,  jr  •<< 

decree  revoking  letters  for  failure _ ii,  .je-i 

sureties  may  apply  for  release  as  to  future  breaches ii,  i--t» 

release  on  giving  new  bond ^.~.~ ii,  :>i'i 

when  may  be  prosecuted...... «. n.  .>■<: 

by  successor  of  executor,  etc..~ «... ii,  :>.t^ 

when  no  successor  appointed „ ii.  jt.m 

of  executor,  against  whom  certain  objections  are  made it.  'J>  •"• 

of  administrator  with  will  annexed................ m  yi> 

of  administrator ~- ii.  ^c 

of  temporary  administrator ri,  _>"~i 

of  depositary,  to  receive  money  of  temporary  administrator.. .ii.  j>  "■« 

of  person  to  whom  ancillary  letters  are  issued -. ti.  jk» 

testamentary  trustee,  surety  on,  may  apply  fur  settlement  ot  ac- 
count  ....>......« « II.  >■* 

may  be  comi>eIled  to  give ii.  j- 

form  and  contents «, ..„ ii   :-:■ 

of  puardianof  property  of  infant ~. ii.  r-  ♦• 

person  of  infant ii.  i*^  i 

appointed  by  will  or  deed fi.  2<-4 

surety  on,  may  petition  for  settlement  of  accouni  of  excriii.>r. 

etc .......M........... 11.  2731 

on  decree  or  for  sale,  etc.,  of  real  property  for.p«yment  of  detit*, 
^  -  n,  27f* 

C'rONDAOA  CouwTT : 

Jail  liberties  for .„ „.i,  1*5 

Opinions  : 

of  court  of  appeals.  Judge*  to  deliver,  to  State  reporter i.  210 

not  to  be  copyrighted „ I,  212,  Jlf* 

btate  reporter  to  deposit,  with  clerk,  when....... ~. i.  2JA 
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Oral:  Vol.  Sec. 

pleadings  allowed  In  certain  cases  in  N.  T.  marine  conrt n,  8185 

testimony,  how  taken  before  Justice  of  peace^See  Commission. 

O&AlfQK  GOUNTT  : 

stenographer  for  sapremc  cimrt,  county  court,  etc.,  In i,  256,   257 

Obosb: 

to  pay  money  on  contract,  not  enforceable  by  arrest.~ i,  16 

appeal  to  court  of  appeals  from,  when  allowed i,  190,  191 

heard  as  a  motion i,  192 

In  superior  city  court,  when  county  Judge  may  moke i,  277 

in  N.  Y.  marine  court,  who  may  maikc. ^................. i,  327 

of  N.  Y.  marine  court,  may  be  servetl,  where i,  338 

in  county  court,  who  may  make .....i,  354 

for  publication,  etc. ,  of  summons.    See  Summons. 
of  arrest.    See  Arkest. 

obtained  by  surprise,  mistake,  etc.,  relief  from. ...............i,  724 

of  court  or  Judge,  must  be  in  writlzig...^.. i,  767 

deOnition  of ^ ....^..« i,  767 

to  show  cause,  transferable  to  another  Judge i.  771 

ex  parte,  out  of  court,  who  may  moke i,  770, 772,  773 

by  whom  vacated  or  modified. i,  772 

made  byjud^e  of  another  court,  by  whom  reviewed i,  774 

staying  proceedings,  when  not  to  exceed  twenty  days.... i.  775 

new  motion  not  allowed,  after  refusal  of i,  776-778 

when  time  to  appeal  from,  may  be  enlarged i,  785 

pnbKcation  of.  In  certain  actions  for  benetlt  of  creditors i,  786 

for  discoveiT  or  books,  etc.,  how  obtained ., i,  805-1^ 

how  and  when  vacated i,  806 

for  prosecution  of  bond,  etc.,  to  people,  etc.,  for  benefit  ot  pri- 
vate suitor r,  814 

for  trial  of  specific  issues,  substituted  for  feigned  issue i,  823 

in  special  proceeding,  where  to  be  entered - i,  825 

to  change  place  of  trial ;  motion  to  set  aside :  appeal  from i,  989 

provisions  as  to,  in  proceeding  instituted  by  State  writ,  are  sumo 

as  in  action ~ ~ ii,  1997 

for  discharge  substituted  for  writ ;  service  and  eflect ......ii,  2048 

enforcing  such  order;  penalty,  etc ii,  2049 

of  board  or  ofllcer,  included  in  term  "  determination,*'. In  provis- 
ions concerning  certiorari n,  2146 

for  commission.    See  Commission. 
to  take  depositions.    See  Depositiok. 
Injunction,  etc    See  Ikjumctiox. 
appeal  from.    See  Appeal;  Spbcial  PftoczEDiiva. 
to  compel  production  of  books  of  account,  or  boolu  of  corpora- 
tion, etc.    See  Discovert  ;  Subp(ena. 
Bee,  also,  titles  of  the  various  actions,  special  proceedings,  and 
courts. 

Oswxoo,  Reooiu>ks*8  Court  of  : 

is  a  court  of  record i,      2 

civil  Jurisdiction  prescribed ii,  3196 

pending  actions  to  be  transferred  to  supreme  coart....M............ii,  8197 

payers  to  be  transmitted  to  county  «lerk..»..«....................ii,  S198 

power  of  supreme  court  in .......ii,  3199 

proceedings  in  case  of  Judge's  disability........... ii,  8200 

service  of  subpoena ................ii,  8201 

Jurisdiction,  etc.,  of  Judges  In  certain  actions  not  affected ii,  8202 

OVBBSBXB  OF  HlQHWATS; 

his  order  a  protection  in  action  for  cntting.'etc. ,  trees n,  1668 

^n«7  seise  animals  running  at  large,  etc..................M.„....«...«.MXi,  8064 
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Onssm  or  thb  Poor:  ToL 8ec 

most  apply  for  appointment  of  committee  for  hmaiic,  wben.^ii.  2334 
notice  of  appllcatloa  for  appointment  of  such  commutes,  when 

must  be  given  to ~ — „ -«- ii,  33 

fine.  Imposed  by  Justice  of  the  peace  for  contempt,  most  be  pui 

to,  etc — — -»- .. II.  2-75 

Justice *ii  minute  of  fine,  impo:»eU  on  defaulting  vitncsis  deein^ 

a  ludgment  In  favor  of. n,  2ST« 

may  maintain  action  for  penalty  lor  animaU  atraylng  on  high- 
way   M ^.^^ .^ . „ II,  3082 

when  proceeds  of  sale  of  animal  found  straying,  etc.,  mav  ^ 

paid  to IT.  3*<  VH 

action  by,  in  case  of  animal  wilftally  set  at  larg«^ u,  Si-* 

may  be  allowed  to  appear  in  such  action  or  proceeding,  when. 

rights  oliwheiTprivate  pemon  faiis  to  prosecuted. .Zrri*l."JL..-ij,  5*13 

Otbb  Ain>  Tbrmihxb,  Oourts  or: 
ape  courts  of  record.. 


seal  kept  by  county  clerk  to  be  the  seal  of. 

appointment  of  times  and  places  for 

publication  of. -. _ 

governor  may  appoint  extraordinary  lerm  of i.   23* 

any  Justice  or  supreme  court  may  preside  at -. ..■».  ._j,   23& 

failure  of,  governor  how  to  prevent -,„..-.. r,   ^r 

places  for  holding,  within  the  several  counties,  prescribed i.   06 

may  order  additional  jurors  drawn  ;  proceedings  thereupon 

l,liBe,  l«3t 
stenographers  for.    See  Supsuu  Court. 

P. 
Papers: 

destruction  of  certain,  when  court  may  order  ..«.,       , . ..i,     O 

lost  or  withheld,  how  supplied .....i,    7* 

admission  of  genuineness  of,  may  bo  required i.    ns 

inspection  and  discovery  of.    See  Ducotxrt. 
service  of.    Sec  Sbrvics. 

oiDcial,  copies  of,  when  evidence.    See  DooTMRS'TaRT.STiDSsrcR. 
See,  also,  PuuDixo ;  Procrss. 

Particular  Sstatb.    See  Xstatr. 
Parties: 

may  bo  punished  for  misconduct .» .— «m^ -i.  M 

may  appear  in  person,  or  by  attorney ...^ i,  M 

appearing  by  attorney,  cannot  act  in  person ..«„ i,  » 

prosecuting  in  person,  subject  to  certain  provbions  m%  to  sttor- 

neys « a.  T 

who  may  be  Joined  aaplaintiflk- — 1.  m 

defendants . i,  iC 

united  in  interest,  must  be  Joined t.  4»J 

when  one  or  more  may  sue  or  defend  for  the  whole i,  4i' 

in  interest,  action  must  be  brought  in  name  of. i.  4»? 

e.xecutor,  administrator,  trustee,  etc.,  may  sue  alone i,  iO 

married  woman  appears,  etc.,  as  if  single;  Improper  Joinder  of 

husband ., i.  4V 

desiffnation  of  defendant,  when  name.  etc..  unknown i,  4il 

court  may  cause  to  be  brought  in ^ i.  4ii.  4'>^ 

liable  on  sanio  instrument,  may  be  foined i,  45* 

so  sued  may  apply  for  anv  relief. i,  435 

proceedings  against  defendants  severally  liable 1,  4J4,  437 

prosecuting  or  defending  as  poor  persons.    See  Poor  Pnaoiv. 

infant,  not  delayed  from  suing,  by  Infancy. ....... ...^^ 1.  4tS 
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Infant,  appointment  of  gnardian  ad  litem  for  ....................i,  409,    471 

need  not  Join  with  Bureties,  in  bond  or  undertaking i,    611 

change  of  parties  not  to  affect  bond  or  undertakiqg ...». i,    815 

all  executors  considered  one  party ii,  1817 

Improper  Joinder  of,  when  no  defence  in  action  against  carriers, 

II,  1945 

to  civil  action,  how  styled.......^ ii.  3338 

in  particular  actions  and  special  proceedings.    See  the  titles  of 

those  actions  and  special  proceedings, 
-when  to  be  examined  as  witness.    See  Witncm. 
deposition  ot    See  Depositio.i,  ktc. 
service  of  papers  on.    See  Skrvice. 
death  and  substitution  of.    See  Dk4tb  ;  SUBSTiTUTioir. ', 
in  a  Justice's  court.    See  Justicb  op  the  Psack,  ktc. 
In  a  surrogate's  court.    See  Surboqate,  xtc 

pARTiTioif,  AoTioir  tor: 

when  to  be  broua ht  in  superior  city  court..................................!,    26S 

county  court _ i,    840 

place  of  irial .................................1,    963 

giiardian  for  non-resident  infant  defendant  in i,    473 

may  be  brought  by  Joint  tenant  or  tenant  in  common^ ....ii,  1532 

by  holder  of  vested  remainder ....ii,  1533 

by  an  infant ii,  1534 

guardian  ad  litem  for  infant,  how  appointeiL n,  1535 

security - ii,  1536 

action  by  heir  to  attack  devise  of  property,  etc ii,  1537 

parties,  who  must  be «..« u.  1538 

who  may  be  at  plaintiff's  option ii,  1539,  1540 

provision  when  defendant  is  unknown...... ii,  1541 

complaint,  what  to  state ii,  1542 

title  or  interest  of  parties  to  be  tried ii,  1M3 

Issues  of  fact,  triable  by  Jury ii,  1544 

wh«*n  title  to  be  ascertained  by  court ii,  1545 

interlocutory  Judgment;  when  to  direct  sale,  etc. ii,  1540 

when  to  direct  partial  partition ~....ii,  1547 

shares  when  to  be  setoff  in  common n,  1548 

directing  partition  must  designate  commissioners ii,  1549 

commissioners*  oath;  removal;  appointment, etc ii,  1550 

when  to  make  partition ii,  1551 

how  to  divide  property ii,  1562 

where  there  is  particular  estate n,  1553 

duties  and  report ii,  1554 

fees  ami  expenses > ii,  1555 

court  may  conflrm  or  set  aside  report, ii,  l.'kSfi 

final  Judgment ;  effect  thereof. ., ..........n,  r.57 

must  direct  delivery  of  possession ii,  1558 

must  award  costs „ ii,  1559 

against  unknown  defendant ii,  1559 

sale  of  property,  when  directed , ii,  l.VM) 

reference  to  ascertain  creditors  before  Judgment. ....^...ii,  I'/il 

proceedings  on  such  reference n,  l.jC2 

Uens;  interlocutory  Judgment  to  direct  money  to  be  paid  into 

court 11.  1J63 

application  for  money  so  paid ii,  1504 

payment  of,  from  moneys  in  court ii,  1565 

such  proceedings  not  to  afffect  or  delay  other  parties... ii.'lSGO 

dower  interest,  sale  from ii,  1567 

sale  to  be  free  from  ;  disposition  of  proceeds ii.  1568 

gross  sum  to  be  paid  to.  or  invested  for,  dowrcss,  tenant  for 

life,  etc II,  1569 

interest  of  owners  for  ftiturc  estates  to  bt?  protected , ii,  lv570 

married  woman  may  release  her  right  to  husband ii,  1571 

protection  of  rights  of  unknown  owners ii,  1572 
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credit  on  wle,  terms  of. ., n.  un 

how  Mcured _ ... n,  ir« 

■epanite  secaritte^  may  be  taken,  etc n,  IT^ 

report  of  sale.. n,  i^ 

eflect  of  final  Judgment  after  cunArmation . n.  15:7 

after  Rale,  upon  incumbrance^..... . . n,  JS"? 

costSs  fees,  and  expense*,  how  paid .n,  1^9 

proc«e<is  of  sale,  distribution  of,  etc . . n.  VtH 

dlBpooition  of  share  of  infant ...n.  I>1 

unknown  and  absent  owners -..-i-.... ^n,  ISS 

tenants  of  particular  estates „ „ n,  I»i 

court  may  require  :^ecurity  to  reftind. n,  15« 

security  on  Investment  to  be  in  name  ot  county  treasarer. ^n.  li» 

action  on,  court  may  allow « «..»-«. u,  15* 

compensation  to  equalise  partition,  when  awarded jl  \^ 

proceedings  on  death  of  parties* — ...„«. n.  'J^ 

rents  and  profits  may  be  adlusted,  in  Jadgmenu ...-. ..n,  l>s 

petition  or  guardian,  committee,  etc,  for  leave  to  a^ree  to. n,  l»i 

\:m 

court  may  authorize ^n,  !5a: 

effect  of  release  executed .., n.  V^-fl 

proceedings  where  the  State  is  Interested ri.  l*^ 

exemplified  copy  of  Judgment  may  be  recorded,  etc. n.  lUfi 

provisions  as  to  sale,  etc.,  in,  made  applicable  to   action  f<x 

dower »„ „  u.  143 

Judgment  for,  in  action  for  waste ;  proceedings  thereon,  ctcn,  !•»:*- 

additional  allowance  to  plaintiff*  in  action — ii.  3252-J^ 

For  provisions  generally  applicable  to  actions  couoeming  real 
property.    See  Rial  FROPUtTr  AonoKS. 

Pakthek : 

may  obtain  discharge!  of  attachment  of  copartner's  Interest  tn 

property -., ~ ...i,  e93-fl» 

release  of  property  levied  on  under  execution i,  H13-i-i77 

how  one  may  compound  for  partnership  debt n,  1^43-j*m 

action  against  camera n,  IW 

when,  not  saed,  remains  liable n,  »** 

continuance  of  business,  during  action  for  accounting,  etc n.  I*ff 

may  execute  consent,  etc,  for  msol vent's  discharge......... n,  2iJS 

or  clerk  of  Justice  not  to  act  as  attorney ..........................ii,  359 

Patent,  Lxttbbs.   See  LsTms  Patcht. 
Path KNT : 

evidence  of  payment  by  executor,  when  voncher  not  tak^i.  or 

lost,  etc „ n,  2ni 

decree  for  payment  and  distribution  of  estate  by  executor,  etcii,  SU 
petition,  etc,  to  compel  payment,  etc,  by  testamentary  trustee. 

II,  280»-2S» 

pavment,  distribution,  etc.,  by  testamentary  trustee u,  yil 

evidence  ot  by  testamentary  trustee,  when  vouchers  loat.  etcn,  2S11 
evidence  of  payment  by  guardian,  when  voucher  not  t«k<m,  or 

lost,  etc.................. .- n,  SBSI 

J    of  debto.  etc. ,  by  disposition  of  real  property  of  decedent.    See 
Rkal  PaoPBRTT,  Disposmoir  or,  btg. 

PATimrT  JWTo  OotniT : 

must  accompany  tender  after  action  brooght.................*..........];  7S 

discharges  party  li-om  liability „ — -  .    ,    .   .  .  r  7fl 

general  rules  may  regulate. „  ..... ««.«. i  T44 

county  treasurer,  money  to  be  paid  to .,..«»*»......... ...i,  745 

securities  to  be  taken  in  hfs  name.. ....««......«, .... j_  74i 

deport  and  Inreetment  of  ftinds;  roles  may  direct,  ^m.......  «j,  7tf 
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county  treuarer;  court  may  order  to  traTisfer  funds  to  guardian,  - 

etc^. ^....^ «...!»    747 

certain  other  courts  possera  same  power.................. „.....T,    748 

hia  powersL  toucliinR  socuritSea....... .......i,    749 

transfer  ofnioney,  securttics.  etc.,  on  death........................i,    750 

money  paid  out  only  on  order. « .....i,   751 

accounts,  bow  kept i,   752 

to  report  annually  to  court. ..~...i,   753 

rules  govern  chamberlain  of  New -York ~ i,   754 

■  ment  directing,  bow  enforced « i,  1241 

..  surrogate's  court,  bow  money  and  securities  disposed  of...ii  2537 

decree  directing ;  now  docketed,  etc.... ....ii,  2553 

for  debt  not  due,  on  settlement  of  executor's  account^.....!!,  2745 
of  proceeds  of  sale,  etc.,  of  real  property  to  pay  debts, 

n,  2768,  278ft 

in  N.  Y.  marine  court,  fbnds,  bow  deposited................. ii,  2184 

of  surplus  on  foreclosure  sale ....ii,  27tf8 

distribution  of. ., ii,  27» 

-when  surplus  on  foreclosure  sale  to  be  paid  into  supreme  court, 

M.  2404 

disposition  thereof. .....-«.». ., ll,  2405-2408 

in  partition.    See  Pautitioiv. 

In  forecloeure,  surplus  money.......................... ................ii,  1633 

of  amount  due,  complaint  dismissed ii,  1834 

after  Judgment,  proceedings  stayed it.  1635 

on  writ  of  assessment  of  damages.......... > ii,  2U5-2116 

Investment ~...... ii,  2117 

bow  obtained  by  claimant n,  2118 

foreclosure  by  advertisement,  surplus  money ii,  2404 

application  for... ................ li,  2405,  2408 

order  for  distribution. ii,  2407 

not  applicable  four  yeara.'after  letters  issued n,  3408 

PscuLATioir : 

action  for,  against  public  officer.   See  Pitbug  Funds. 
Pkvaltt  AMD  FoBFKiTUEB.    See,  also.  Furs. 

by  attorney,  forfeiture  of  treble  damages  for  deceit,  etc I,  70,     71 

$50for  lendlna  name ~ l,     72 

by  sheriff;  etc.,  of  office,  for  illegal  sale  of  liquors,  etc.,  in  Jail, 

1,  125,    130 
connivance  at  escape i,    169 

action  for  penalty,  when  may  be  brought  in  superior  city  court..!,    263 

or  forfeiture,  limitation i,  383,  3^,  3P7,    394 

arrest ....« i,    549 

given  by  statute,  place  of  trial i,    983 

for  removing,  etc.,  notice  of  sale  under  execution i,  1385 

irregular  sale  of  real  property,  by  sheriff. i,  H36 

action  ror  forfeiture  or,  by  person  specially  aggrieved ii,  1893 

by  common  informer n,  1^^ 

cannot  be  compromised  without  leave  of  court ii,  1894 

service  and  fl ling  of  summons , tl,  1893 

not  barre<l  by  a  collusive  recovery ii,  l^m 

indorsement  on  summons ii,  1897 

when  part  may  be  recovered n,  1898 

action  by  officers  of  county,  town,  etc. ,  to  recover  statutory, 

n,  19£6.  1928 

cannot  be  recovered  for  act  declared  legal  by  general  term ii,  1961 

action  by  people  for.  how  brought ii.  1982 

money  recovered  therein,  how  disposed  of. ii,  196S 

indorsement  upon  summons;  Judgment  for  part  only  of, 
claimed n,  1984 

aetton  on  recognisance  forfeited ii,  1968 

money  received  bv  dl^rict>attomey,  bow  disposed  of ii,  1987 

1  be  brought  oy  the  people „ ii,  1984 
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for  neglect,  etc. ,  to  obey  habeas  corpua  to  testify. 
habeas  corpus,  etc..  Judge  or  court  refusing,  etc. 

disobeoience  of  order  lo  discharge  prisoner 

re-Imprisoning  discharged  prisoner - 

concealing,  etc. ,  prisoner  to  avoid  service — 

aiding,  etc.,  in  such  concealment,  etc 

reftising  copy  of  mandate  on  which  prisoner  detained it.  ?».i 

action  for,  barred  by  payment  of  fine,  in  mandamus il  3mj 

creditor,  swearing  falsely  in  proceedings  for  insolvent's  <lJacharg«. 

county  clerk,  not  recording  order  appointing  receiver u.  247y 

for  reftisal  to  be  sworn,  etc.,  on  proceedings  for  discovery  of  prop- 
erty withheld  from  executor,  etc .«-iu  rw 

for  refusal  to  deliver  such  property  after  decree — ^,, n,  n# 

for  disobedience  of  order  for  executor,  etc.,  to  account m  r.T 

for  taking  down,  etc.;  notice  of  sale ii,  2772.  "ii^^i 

for  disobedience  of  order  for  testamentary  trustee  to  account.^n.  >.^ 

guardian  to  account .-- ii-  2s» 

before  Justice  of  the  peace.    See  Justice  of  thb  Pe-ice  akb  hu 

Court. 
Ibr  refusing  to  discharge  Imprisoned  debtor  after  affidavit  mad^. 

etc ~ - »-  'W 

for  RufTering  animal  to  stray u.  5i^  3»'^ 

Justice  or  constable,  buying  claim  for  purpose  of  suing ii,  "jIT^ 

not  paying  over  money  collected ^ ii.  ?r3 

action  to  recover,  in  New- York  district  court ~ ^ii.  2-13 

In  Justice's  court  of  Albany  or  of  Troy......... .. c  c:5 

officer  receiving,  etc.,  illegal  tees ^ iL  ii2 

Penpenct  op  AcTiOH.    See  Nones  of  Peitoehct  of  Acnoir. 

People  of  the  State  : 

writs  and  process  to  be  In  name  of - 1.     S 

▼eriftcatlon  of  pleading,  on  behalf  of - ^.u    ^ 

certain  actions  by,  have  preference  on  calendar 1,  7^,    Tfl 

limitation  of  action.    See  Limitatio.v  of  AcTiojf . 

may  be  madepartv  to  action  for  partition..... ~ Ji,  15W 

in  action  by  or  against,  on  lost  negotiable  paper,  no  security  r&- 

quired ••. lU  191* 

as  to  actions  in  name  of  the  people.     See  ATTORNET-ilE>EE*u 

action  by, for  penalty,  etc.,  when  cannot  be  mainuined  «. n.  l**! 

action  by,  for  forfeiture,  etc.,  how  brought — ~,.ii.  Y*^ 

money  recovered  in  Kuch  action,  how  disposed  of.~ — ii.  1  *•'• 

certain  proceedings  in  such  action  regulated ii.  l*-« 

recognizance;  how  forfeited ^ ii.  1  •-' 

action  on  forfeited  recognizance,  etc.,  by  district-attorney ii.  '•**'■ 

money  collected  by  district-attorney,  how  disposed  of. „..IL  l:rT 

action  for  public  funds  Illegally  obulned  or  converted  (see  Pi  auc 

Fuxi>s) - n.  1^^ 

action  bv,  to  recover  personal  property  forfeited  for  treason.... ii.  l'^-- 

scire  facias,  quo  warranto,  etc«  abolished  .««.., ii.  l'«^ 

actions  to  be  brought  In  the  name  of..... - n.  1'*^ 

Judgment  for  costs  may  be  taken  against. « — « — ii.  li*^ 

execution  not  to  Issne  against «. ~ n,  l-*^ 

relator  when  to  be  joined  with,  as  plaintifT;  compensation  of  at- 

tornev-general ..^....^ - it.  l^** 

not  ohitged  to  give  security  to  obtain  prOTlsional  remedy.. ......n.  l^fM 

as  to  State  writs  In  action  by — ii.  1?S3 

See.  also.  State  Writs. 
provisions  relating  to  foreclosure  by  advertisement,  how  far  ap- 
plicable to  mortgages  to n.  2«n» 

Jarisdictton  of  Justice  of  the  peace  limited  when  pcK>ple  nre 

party  ....„ ii,  3SS3 

of  Justice  of  the  peace  in  Brooklyn, ,ai,  SilJ 
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what  action  In  name  of,  may  be  brought  In  digtrict  court  of  New- 

York n,  Sift 

what  action  In  name  of«  may  be  brought  in  Justice's  court  of  Al- 
bany or  Troy - ii,  3238 

coats  awarded  against,  how  to  he  ludd u,  8241 

in  action  brought  on  the  relation  of  private  person,  etc......n,  8242 

coats  not  to  be  awarded  against.  In  certain  actions  for  the  benefit 
of  county,  etc « ii,  8243 

PsBiSHABU  Pkopkrtt  : 

levied  upon  under  warrant  of  attachment.    See  Attachicbkv  or 
Propxktt,  Warsant  of. 

Pbuust: 

fUse  swearing  before  BherifTs  Jury  is. .•....^.....•. z,    108 

Interpreter  of  N.  Y.  marine  court,  when  guilty  of...........~.........i,    394 

•wearing  falsely  in  any  form  Is -«......!,    851 

swearing  falsely  relating  to  trial  lurors  inN.  Y.  is..........^........t,  112S 

Perpbtuatiom  of  Txstimovt  : 

proceedings  for.    See  Dxposxtzon,  sto. 

PSBflONAL  IHJTOT : 

limitation  of  action  for z,    882 

no  abatement  of  action  for,  by  death  after  verdict,  etc i,    764 

definition  of,  as  used  in  this  act... ....... ......................... ir,  8343 

PsBSONAL  Propkbtt  : 

,     action  TRlatlng  to,  may  be  brought  in  superior  city  court,  when,z,    263 
\    attachment   of  property.  In  action  for  conversion  of,  or  lu|ary 

to  - « I.    fi35 

how  warrant  of  attachment  levied  upon................... i.    649 

execution  to  be  first  collected  out  of,  etc i,  1369-1371 

requisites  of  execution  for  delivery  of. i,  1373 

what,  exempt  from  execution , i,  1390-1394 

right  of  action  for  seixure  of,  wheif  exempt i,  1394 

title  of  bona  fide  purchaser  of,  before  levy  of  execution,  not  af- 
fected thereby i,  1409 

definition  of,  as  used  In  chapter  on  surrogates'  courts ii,  2614 

probate  of  will,  how  far  conclusive  as  to ii,  2626 

ancillary  letters  may  issue  on  will  of,  proved  in  foreign  country, 

II,  2695 
levy,  etc,  under  execution  on  Judgment  of  Justice  of  the  peace, 

II,  3030 

definition  of,  as  used  generally  in  this  act ii,  8343 

action  to  recover.    See  Chattel,  Action  for. 
As  to  lien  of  execution  on,  and  levy  upon,  an<I  sale  of,  under 
execution,  see  Execution  aoautst  Pbopertt  ;  Salk. 

PsTZTZOH  vx  Surrooatr's  Court  : 

Jurisdiction  of  surrogate  In  new  or  altered  'county,  depends  upon 

locality  where  petition  Is  presented. ii,  3479 

commencement  of  proceedings  by,  in  surrogate's  court ii,  2516 

presentation  of,  in  such  court,  is  deemed  commencement  of 

special  proceeding,  when ii,  2517 

ai&davlt  of  persons  constituting  a  class,  to  accompany  such. ..  ji,  2518 
Phtsicum  : 

to  county  Jail,  how  appointed « .i,    126 

not  to  disclose  professional  information i.   834 

knowiDjely  giving  false  certificate  as  to  Juror  in  New- York,  guilty 

of  misdemeanor.............. ..........................i,  1120 

Kings  county,  guilty  of  misdemeanor. ~.......z,  1161 
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Pl^ck  of  Trial.    See  Tbiax.  VoU  Sac 

PLAiicnrr : 

Inftint,  appointment  of  goardian  ad  litem  for..~— , — i,   in 

rights  ofjunior,  in  case  of  attachment  against  foreign  vesMl^i.   fA 

abatement  of  action,  on  death  or  raarriase  of...^ — —^ 1. 761   T^ 

cannot  submit  to  nonimit  after  cause  submitted  to  Jorr 1.  1 1"? 

in  action  of  ^ectment,  who  may  and  may  not  be .^.^^u,  ir^^l^6 

In^ectment;  what  complaint  must  state.  ..^ n.  1:>K>,  i:il 

may  apply  for  new  trial  in  ^ectment  after  trial  of  Issue  of  la.  t. 

in  action  of  ejectment,  what  to  recover — . — n,  i  '4 

consent  of  surrogate  required  for  infant,  in  partition ii,  1^ 

only  Joint-tenant,  or  tenant  in  common,  may  b^,  in  action  fer 

partition... - « ^n,  n"^ 

complaint  of,  in  partition,  what  to  state. .„ii,  ix: 

in  partition,  and  party  claimini^  under  him,  are  bound  by  final 

Judgnnent  on  report  of  commissioners ~ .iL  15^ 

in  partition,  may  be  required  to  give  security  before  recesTimr 

proceeds  of  sale- ~ -.— n,  1364 

compensation  to  equalize  partition  between  parties,  when  di- 
rected, etc -. — II,  1  w 

proceedings  oil  death  of.  in  partition- ^..n,  lfc4 

who  may  maintain  action  to  compel  determination  of  daim  to 

real  propertv „ .......... — . — — n,  l«i 

complaint  of,  in  such  action .- ~ — n,  1*J9 

who  may  maintain  action  against  widow  to  determine  right  of 

dower -.« -...—. — -n.  UC 

corporation  may  be  party  to  action  to  determine  claim  to  real 

Property ^ — ....... ....... n,  !«• 
o  may  be.  In  action  lor  waste  — «. n.  16K^'16tf 

may  elect  to  have  partition  in  such  action ;  Judgment  therefor, 

™c- .C ~ —n,  1656.    KS7 

may  elect  to  take  Judgment  for  damages  in  such  action ;  pro- 
ceedings thereon,  etc ...........~........... ii,  1«8 

filing  of  notice  of  pendency  of  action  by,  or  against.........  ji,  1670-1^4 

in  action  for  divorce  or  septilratlon,  when  deemed  resident. ......xi.  17^ 

relator,  when  to  be  Joined  with  people  as  ... — ..-.-.-~.-. .Ji,  J*» 

party  prosecuting  civil  action  is  styled................................ u,  333S 

Plaiictiff  15  Jcotice'8  Court  : 

must  prove  his  case  before  he  can  recover  before  Justice  of  the 

peace — it,  SWl 

must  l>e  notified  of  service  of  order  of  arrest  on  defendant,  in 

Justice's  court... ~ — n,  2Wr 

must  appear  after  such  notice,  or  auflbr  Judgment  of  nonsnlt..  jx,  SSi 

Plkaoinos  : 

must  be  in  English :  abbreviations ... — .......... 

objection  of  limitation  of  action,  how  taken  in  . 

first,  on  part  of  plaintifT.  is  complaint — .. — ............ 

of  defendant  is  either  demurrer  or  answer — 

over,  after  demurrer,  when  allowed... 

amendment  of  after  demurrer,  wheaallowed 
form,  sufficiency,  etc- 


to  bo  liberally  construed — ._„.- 

to  be  subscribed  by  attorney :  time  of  service  of  copy  .. 

material  allegations  of.  when  deemed  true,... ... 

verification  of    See  VBBiriCATiojr. 

pleading  a  private  8tatute -,  .i,    5« 

account;  bill  of  particulars ................ j.    Ml 

Judgment  of  an  inferior  court ,.-,.. .i,    MJ 

conditions  precedent ...........i,    5S5 

instrument  for  payment  of  money  ...................... ....^   5M 
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slander  and  libel ;  mitigating  clrcamstancefi  provable,  though 

tastiflcatlon  pleaded ^ i,    sas 

Itlgatlnfr  cl^clIxnslance(^  In  action  for  a  wrong,  or  for  breach 

of  promise  to  marry X    036 

Ivolous,  application  for  ludgment  on ^.^ i,    SST 

tam  answer  or  defence  stricken  out,  on  motion i,    &38 

id  proof,  variance  between t,  SS9,   MO 

ilure  of  proof  of  allegation  of,  what  deemed x.    Ml 

nendments  of  course.. x,   542 

nended  for  delay,  may  be  stricken  out,  etc i.    542 

copy  of.  to  be  served »...,  i,   543 

effect  of  failure  to  answer,  or  demur  to i,    643 

ipplemental,  when  allowed;  effect  of. i,    544 

relevant,  scandalous,  etc.,  matter  in,  motion  to  strike  out ; 

costs  thereuDon i,    545 

•medy  for  indeflnlte.  etc.,  allegations  in i,    M6 

>fectti  in.  when  disregarded....... 1,721-723 

•St,  copy  may  lie  used  in  place  of........ i.   728 

hen  not  amended  without  order. i,    727 

ipplemental.  on  bringing  in  new  party. i,    760 

tlief  from  failure  to  make. I,   785 

>  be  filed  within  ten  days  after  service  of  copy ; i.    824 

ippl¥tmental,  in  action  for  waste,  when  Judgment  of  partition 

granted „ n,  1657 

dse,  does  not  create  liability  on  part  of  executor ......ii,  1831 

ral,  upon  writ  of  mandamus  abolished...........„.......................u,  2080 

srtain  provisions  as  to,  apply  to  mandamus..;....... .....ii,  2076,  2080 

ot  allowed  upon  writ  of  prohibition ii,  2099 

Titten.  may  oe  required  in  surrogate's  court « il,  2633 

eriflcation  of.  in  such  court n,  2534 

1  Justice's  court,  when  issue  to  be  Joined IZ,  2934 

what  are ..........n,  2935 

general  rules  ot. n,  2940 

court  may  require  items  exhibited  - ~....ii,  2942 

immaterial  variance  to  be  disregarded ..........ii,  2943 

amendment  of...... ....n,  2944 

Bee,  also,  Complaikt;  Ansvkb;  Puiusskb. 

•Gi: 

tersonal  property  subject  io^  how  levied  on  and  sold,  under  eze- 
cution.» I,  1412 

01  CousTS : 

irs  courts  not  of  record .....i,  3 

I  Pxbmn: 

nay  petition  for  leave  to  prosecute...... i,  AS& 

requisites  of  such  petition r,  4.'S9 

«rhen  and  how  such  leave  granted........... i,  460 

lot  liable  for  costs  and  fees i,  461 

irhen  leave  may  be  annulled i,  462 

nay  petition  to  defends  as .t,  463 

irontentsof  such  petition ~ ~ i,  464 

;)roccedinfn  upon,  and  subsequent  to,  such  petition i,  465 

ippeals,  when  party  prosecutes  or  defends  as «..«....!,  466 

v»\M  awarded  to,  must  be  paid  to  his  attorney  and  counsel  ......i,  467 

L   See  OvntssKR  ov  thb  Poob. 

}SS8I0N : 

of  real  property,  summary  proceedings  to  recover.    See  Sum* 

UXKt  PBOOUDDlOa,  KTO. 
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POWKE  OF  TH«  COUHTT:  "^t-l.  9«. 

When  sheriff  may  require,  to  overwrne  reoistance -i,   iw 

to  execute  mandate  ofJasUce  of  the  peace......  .^.....^^ n,  »l» 

I 
PBKmixcs: 

of  certain  actions  by  the  people 1.  ?« 

criminal  over  civil  actions — ..— .«.— .-~-— — i.   ^^ 

among  civil  actions. ~ - — — *'   '^ 

mandamus  and  prohibition  from  general  tenn,  to  speciat  term  «■  ^ 

ofaSonVetcI.*wiiVnortern^^^  — ^ •--•—^  2 

cause  called  and  passed,  in  New- York,  how  placed  on  calendar.].  ^ 

date  of  issue  of  such  cause,  how  afterwards  stated ^.-t  7» 

between  attachments.    See  ATTAcaicsTVT  or  Pkopbktt.  w%a- 

betwMn  executions.    8ee  BxKCirriOTr  against  Pboi«»tt> 
See,  also,  Gauhoar. 

PnESinixa  JnsTicE.    SeeScFR«K«  Court. 
pREsuMmoir : 

of  pavment  of  Judgment  of  court  of  record  of  the  State........J,  STfr-r? 

decree  formerly  rendered  in  surrogate's  court....~ .i.  T^r$ 

of  death  in  certain  cases — tr--* ^    ^^ 

Sea,  also,  Docuxsxtart  SrnkSKCz. 

Pbintzr: 

PRIBOSTKR! 

how  kept ..« — «.......- J,  110-112 

certain  charges  against,  prohibited  or  regulated .. « 1.  llJ-llT 

sheriff  may  convey,  to  Jail,  through  another  coonty . . .  .....^i.  1 1\  in 

civil  and  criminal,  to  be  kept  .wparate — -.... L    13 

males  and  females  to  be  kept  separate.. .. .- ... l   U 

removal  of  sick,  to  hospital,  from  Jail. . . . ......— 1     1^ 

escape  off  while  going  to,  etc,  or  returning  from  hospital i.    IS 

service  of  papers  upon ••V"-.-— "<  ^'J^  Hr 

cu8tx>dy  of,  in  case  of  temporary  change  of  Jail « i.  l.«-iu 

who  has  been  Indicted,  may  be  ordered  to  be  produced  in  eon ru,    1 » 

for  contempt,  misconduct,  etc.,  to  be  closely  confi ncd — ..-O.   'JS 

admission  of,  to  Jail  liberties.    See  Jail  Libxbtics. 

See.  also.  Jail. 
habeas  corpus  to  testify  when  to  issue  for,  cooflncd  under  sen- 
tence for  f»*lony - •• y ;—^'»  ~ —...n,  SRI 

certain  to  be  remanded  on  return  of  such  writ ,..«. — .  ,.  .  .n.  3R3 

when  may  prosecute  writs  of  habeas  corpus  and  certiorari,  ii,  a*l  vy;* 
on  return  of  habeas  corpus  to  Inquire,  etc, — ....................ii,  ?cr-Ji» 

proceedln!?s  upon  sickness,  ef.,  of...~ ~. 1-  J*** 

when  certiorari  may  issue  on  application  for  habeas  corpus  yr-  - 

ceedings - n.  J'^l-y-O 

ball  of,  on  certiorari  :  by  whom  and  how  taken,.............-.!!.  2M\  9m 

discharge  of, on  certiorari .~....  .....li.  3MT-34> 

when  discharged,  not  to  be  re-imprisoned ;  when  he  may  be.,  u.  J"'* 

penalty  for  violation  of  last  section — ................. n.  3tA 

penalty  for  concealing,  etc,  to  avoid  servico  of  habe—  corpus  or 

certiorari .......Ji,  ^'.^;-^^8^ 

warrant  to  bring  up,  about  being  removed ;  proceediovs.  .xx,  2r<M-Ju? 

custody  of,  nntllhe  gives  ball  on  appeal ^.^^ n.  aoo 

when  recognizance  thereon  to  be  valid  for  adjournment ;  duty 

copy  of  process  to  be  delivered  to ................' .~*«!IIl.*~nI  20O 

care  of  property  of,  during* Imprisonment:  when  and  to  what 
court  i4>p£lcation  to  be  made.......... .......n.  SS3I 
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-who  may  apply  for  appointment  of  trnateet  for  that  purponc.n,  2220 
creditor  applying  to  do  appointed  snch  trasteo  must  relinquish 

Mcurity.  etc .......ii.  2221 

contents  of  petition  In  duch  prcceedinirs ii,  aw? 

copy  of  sentence.and  affldavit  to  be  presented  with  such  petition, 

II,  2223 

proceedings  upon  presentation  of  the  papers ii,  2224 

I  proceedings  on  return  of  order  to  show  cause. ii,  2226 

effect  of  order  appointing  such  trustee ii,  2226 

removal  of  trustee;  appointment  of  new............. u,  2227 

prisoner's  property ;  how  applied..... » ii,  ?9?« 

to  be  delivered  to  him  on  his  discharge ii,  2229 

application  of  foregoing  provisions  to  persons  already  wntenccd, 

II.  2230 
unable  to  endure  conflnement  may  be  discharged  by  New-York 

marine  court •. ir.  3163 

certain  provisions  concerning  execution  of  mandates  apply  to 

civil,  only „ II,  3347 

when  may  be  required  to  flic  security  for  costs Ii,  336S-3270 

exomptlon  or  discharge  of  civil,  from  arrest.   See  Ix80LV£Kt 

Debtor;  Exkxptiox  fkom  Arkest. 
dlacharRe  of  Judgment  debtor  fV-om  imprisonment.    See  Judo- 
MXTfT  Debtor. 

See,  also,  iMPRisomnifT. 

PmiTiLioB: 

ft-om  arrest i,  119,  M4,    M5 

in  respect  to  communications.    See  WiTirsss. 
See,  also.  Arrest. 

PmoBATs: 

may  be  directed  by  Judgment  in  action  to  establish  will n,  1863 

contents  of  suchjudigment:  duty  of  surrogate ii,  1864 

generally.    See  Surrooatb  and  bis  Court,  14. 16. 

Pbocbss: 

and  forma  of  proceedings,  courts  of  record  may  devise  new j,  7 

form  and  requisites  of  ....I,  22-M 

when  not  invalidated  by  want  of  seal,  or  a  wrong  seal,  or  mis* 

take,  etc j,  U 

not  invalidated  by  failure  or  adioumment  of  court  ...................I,  44 

copy  to  be  delivered  on  service  of. „ -.. j,  lOl 

aherifT.  etc ,  mu^  execute ;  may  be  retunied  by  mail...........,...l,  1«2 

In  special  proceeding,  neglect  to  execute,  how  puni£hed..^......i.  103 

resistance,  to.  sherifr  may  hav^ald  to  overcome ..........i,  101,  lOT 

when  to  be  delivered  by  former  to  new  sherlflT. i,  i8i 

of  superior  city  court,  may  be  executed  in  any  county.............!.  278 

of  N.  Y.  marine  court,  certain,  may  be  sent  to  other  counties...i,  338 

of  county  court,  may  be  sent  to  any  county .....i,  347 

designation,  by  resident,  of  person  on  whom  to  serve I,  430 

In  special  proceeding,  served  like  summons. i,  433 

how  unknown,  etc. ,  defendant,  designated  in i,  451 

defects  in,  when  disregarrled .....i,  721-723 

when  not  amended  without  order I,  727 

rule  as  to  service  of  papers,  generally,  do  not  apply  to i,  802 

execution  1m.  of  court  fW)m  which  issuwl „ i,  1364 

See,  also,  Hawpati;  Warrakt;  and  [the  titles  of  thedlfftrent 

oourta  and  actions. 

PBOHnxTxoir: 

flrom  general  to  special  term,  etc.:  preference  of  cause  on  cal- 
endar  I,   792 

writ  of.  la  a  SUte  writ. n,  1991 


876  INDEX. 

PROHiiinoK  —  Continued.  Voi.  , 

kinds  of  writ ;  how  granted^.... — 
when  writ  granted  at  special  tenn. — 

general  terra,  supreme  court, -         . 

alternative  writ  must  Issue  first:  lu  contents . — 

when  returnable ;  how  aerred — ^..^ — 

absolute  writ  issues,  unless  return  made. - n,  ^*^ 

objections  to,  how  uken ;  motion  to  set  aside  oranash n,  2i^^ 

return  by  party ;  proceedimcs,  wlien  he  adopts  Judge's  return,  n.  3»-** 

Sroceedlnga  aOer  return ;  trial  by  Jury n.  2'.^ 
nal  order;  costs -~. lU  *'  *•* 

appeal  from  final  order  awarding  absolute  writ ..-^.-U.  -i'  1 

stay  of  proceedings ;  enlargement  of  time — ^  .... ...   ■  ».  2l*JS 

Peoxissort  Note: 

action  against  corporation  on .. n-  ETS 

Indorscr  may  recoTcr  costs  incurred  in  snit  by  consent,  etc .  cf 

maker - ~ -n.  Jf-^ 

action  upon  lost. - n.  1^" 

by  the  people  of  the  SUte ., — J Xk  1*1» 

See  Bills  or  Ezchasgk  akd  Pmoiossoar  Non». 
Proofs: 

and  pleadings,  variance  between.    See  PLKAitTiros. 

See  DocuMKNTA-ET  EviDSKCx;  ErmcrcB:  Wirssn. 

PROPERTT : 

injury  to,  limitation  of  action  for 1,   W 

enforcement  of  order  for  delivery  of.. . 1.   Tl* 

quaWflcatlon  of  trial  Juror u  1027.  1028,  ie79,  H>»«.  113 

Serlshable,  how  sold  after  levy  in  N.  Y.  marine  court. .^ ii.  3iJ5 
eflnltion  of  ** property,"  *' real  property,"  "personal  proper- 
ty." "injury  to  property'* ^ — n,  *>II 

See,  also.  Ferso.hal  Propbrtt  ;  Real  Propertt. 
care  of  property  of  person  confined  for  crime.    See  pRisona. 
PE0VISI05AL  Bbmept  : 

court  acquires  iurisdlcdon  fh>m  time  of  granting j,   4]« 

when  not  affected  by  supplemental  pleading 1,    544 

plaintiff  may  be  required  to  elect — .. ...~~.~ i,    n» 

motion  to  obtain,  vacate,  etc,  how  soon  to  be  decided 1,   n» 

when  defendant  may  procure,  as  if  plaintiff...»» ^..^^ — i,    72D 

See  Arrest:  Attachmbivt  or  Peopeett,  Waeeaxy  or;  Deposit; 
Isjc.NCTioM ;  Receivee. 

PcBuc  AnxiinsTEATOE.   See  Sueeoqatb  as9  bib  OonmT. 
PrsLicATiosi : 

of  inaccurate  report  of  proceedings,  court  may  panlsh  as  ooa- 

tempt ,.. -.« — ..«!.      S 

of  general  rules  of  practice,  and  of  general  rules  and  orders  of 

court  of  appeals...... ....«„. ...........w..,, i,     U 

of  change  of  place  for  holding  courts ^ ..«^ u  SKC 

of  amendments  of  rules  as  to  admission  of  attorneys,  etc i.     S7 

of  certain  orders,  etc..  in  action  for  benefit  of  creditora. .j,   TH 

of  legal  notice,  time  of.  how  computed >.^...«» i,   TW 

where  no  newspaper  in  county ........—...-..^ i,   83S 

affidavit  of  printer  Is  presumptive  evidence  of — . ..... ,...!.   SOU 

of  notice  to  creditors  m  oartition  to  ascertain  liena....^ .^li,  IMS 

of  notice  of  application  for  money  in  court,  tu  partition,  m-ben  to 

be  made „ ^.^ .«-- .....^..^II.  13M 

of  notice  of  execution  of  writ  o(  assessment  of  damages. n,  2106 

of  notice  of  application  to  court  upon  inqnisitfon  on  nsnfsumonf 

of  damages. ^..    ..„.,^„„^ .  .^n  Wl 

and  service  of  order  to  show  cause  on  petition  of  insolvent  fcr 
discharge  from  debta.......^.. ,,.-  ,..-    ,      ,,,    ...jt  sm 
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of  order  to  show  canae  on  petition  of  Insolvent  debtor  for  exemp> 

tlon  ordlscbarsefVom  arrest ^..n,  2192 

of  notice  of  application  for  discharge  by  Judgment  debtor  iin< 

nrlsonedon  execution ii,  2206 

OT  notice  of  mortgage  sale,  on  foreclosure  by  advcrtlsement...ii,  2388 

ofnotice  of  postponement  of  such  sale^........^ ii,  2392 

of  order  for  change  of  name ^ ii,  2415 

of  changes  of  names,  In  session  laws ii,  2418 

of  order  to  show  cause  In  proceedings  for  voluntary  dissolution 

of  corporation „, ii,  2424 

of  citation  in  surrogate's  court,  within  sixty  days,  when ii,  2517 

service  of  citation, In  surrogate's  court,  by. ....ii,  2r'22-2a25 

In  surrogate's  court,  where  to  be  made,  etc ii,  2.'&'i,  2538 

of  notice  to  creditors  by  temporary  administrator ii,  2873 

of  notice  of  distribution,  in  proceedings  for  sale,  etc.,  of  real 

property  for  payment  of  decedent's  debts ii,  2787 

certain  provisions  as  to  service  by,  not  applicable  in  N.  Y.  ma- 
rine court II,  3160 

aer\-ice  of  summons  by,  in  N.  Y.  marine  court ii.  3170 

how  notices  published  when  proprietor  of  county  newspaper 

refhsesto  publish ^.„..^^.,^ ii,  3293 

proof  of  such  publication;  what  to  state ii,  3294 

mleot  construction  as  to,  in  certain  cases ii,  3340 

PlTBUC  Fuiros  : 

action  by  tax  payer  to  prevent  mal-adminlstratlon ii,  1925 

people  for  conversion,  etc.,  of. n,  1969 

stay  of  other  actions «..~ — ll,  1970 

may  be  brought  in  foreign  courts ~ ii,  1971 

title  vests  in  the  people  on  commencement ii,  1972 

UmiUtlon II,  1973 

disposition  of  proceeds ~ ii,  1974 

upon  petition  of  corporation,  etc.,  aggrieved ii,  1975 

attorney-general  must  bring ., ii,  1976 

action  for  conversion, etc.,  of,  must  be  in  name  of  the  people.n,  1984 

PVBUc  OFnoxK: 

Terlflcation  of  pleading  on  behalf  of. »,................i,  525 

death  does  not  abate  action  brought  by i,  766 

records  and  papers  kept  by,  when  coi'les  of,  are  evidence i,  933 

seal  of,  how  affixed «.....- i,  960 

must  search  and  certify .i,  961 

place  of  trial  of  action  against,  etc i,  993 

certain,  disqualified  to  serve  as  trial  Jurors i,  1029 

may  claim  exemption  as  trial  jurors I,  1030,  1081,  1127 

when  exempted  from  giving  security  in  action ii,  1990 

certificate  of,  when  evidence.    See  Documentart  Evidxnce. 
production  of  books,  etc,  under  charge  of,  how  compelled,  etc. 

Sec  SCBPSNA. 

fees  of.    See  Fees.  ^ 

See,  also.  Officer  ;  Official  Bond. 

Pvkishxkkt: 

of  officers  and  others,  for  misconduct,  eic.......«..M.«.................~i,     14 

for  crimes  and  misdemeanors  under  this  act ^....^..........11,  3346 

of  contempts,  by  courts  of  record.    See  GoirrBifPT. 

of  Jurors,  for  non-attendance,  etc.    See  Tkial  ur  Jdrt. 

of  sheriflr,  and  officers  generiUly,  for  misconduct,  etc.    See  titles 

of  such  officers. 
of  wltneoses,  for  diobedience  to  subpoena.    See  Scbpodta* 
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PmicHASiK :  *  ^** 

of  personal  property  before  levy,  protected -i.  JJJ 

from  heir  protected,  notwiihatanding  deviae.,. — ."---;:7 -J:  "* 

at  sale  of  real  property  for  payment  of  decedent  s  debt* :  ra^M 
as  te "•  zr2-2m 

PUTHAX  COBHtT : 

ateQograpber  for  rapteme  court,  coanty  courts  ctc^  !n 1,  2SS,    SS 

Q. 

QukewsCoiwtt: 

stenograpber  for  snpreme  conrt,  county  court,  etc.  In.. ^i.  2S6,   5» 

QuESTiow  OF  Fact  : 

wben  court  of  appeals  can  review..^-. ~~'-~— '«  1^ 

Question  of  Law.    See  Cask  ;  Excutioh  ;  Tbzal.  nc. 

Quo  Warranto: 

writ  of,  aboUsbed:  reUef,  how  obtained ..... n,  BB 

See  AxTOSHR-Gxxx&AL ;  OmcsB. 

R. 

Real  Pkophitt  : 

wben  actions  relatiiif  to.  may  be  brougbt  in  superior  d  ty  conrt-i,  SSS 

county  court  has  Jurtadlction — U  **' 

what  Interest  In,  may  bo  atUched ..^.^ 1.  s*5 

how  attached . — • ^  t<| 

when  receiver  may  hold ....»...» 1.  JVi 

court  may  require  sberiff  to  convey. ...~ — ........ 1.  7l» 

preaumption  of  death  of  person  on  whose  life  an  estate  in,  d^ 

adludRod  to  besolK  h^^  5  effect  of  conveyance -  -i,  lJt2 

form  of  conveyance,  where  party's  Interest  adjudged  to  be»oM.i,  l.M 
lien ofjiidgmentoii/how acquired:  duration  or.. . 1. 12ftO.  12S1.  i2rA,  !>•) 
how  levied  upon,  after  ten  years  from  Qling  of  ludguif  nt-roH-.i.  12j2 
purchase-money  mortgage  superior  lien  to  previous  }udgment...i.  lt:4 

execution,  when  enforced  against ^ I,  I3fi^''j[i 

execution  for  delivery  oC  requisites  of. .^. 1.  llrJ 

exemption  of,  from  execution.  Sec  Exemption  from  Ex ecctios. 

hold  in  trust,  when  liable  to  execution. — -.-.i.  1*3 

equitv  of  redemption  in,  not  to  be  sold  under  Judgment  for  mort- 
gage debt —. V ^  I«'3 

direction  to  be  indorsed  upon  execntton.  in  such  a  case ^i,  U« 

guardian  or  trustee,  etc..  hoMinj?  over,  deemed  trespasser,  etc.  ii.  b'-i 
action  by  reversioner,  etc.,  for  Injury  to  Inheritance*.  etc-.« — u,  I'Vi 

Joint  tenant,  etc.,  to  rocover  his  proportion  of,  etc —n,  I'*** 

for  cutting  down  or  injuring  trees  - «.  1667-lse 

of  decedent  not  bound  by  Judgment  against  executor,  unless,  etc. 

n,  \*3 
contract  for  purchase  of,  may  be  reached  by  Judgment  creditor** 

act  Ion  to  vacate  let  ters-'patcnt. .  *. ~ .- n.  1^'^-  l^W 

to  be  restored  to  person  evicted  by  proceedings  to  discover  llfi- 

tenant's  death ^ —.-.. ii,  25T7 

definition  of,  as  used  in  chapter  on  surrogate's  courts...... n,  S14 

detlnltion  of,  ns  used  generally  In  this  act u,  Wl 

deflnitlon  of  "distinct  parcel  "  of. ii,  3M3 

sale  of,  under  execution,  redemption,  etc.  8*^  ExECtrrit»jr 
AGiUirsT  PROPXRrr:  RsoEicPTiozr  of  Real  Propxxtt  «old 
UNDER  Ezecdtxok;  Sale. 
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RsAX.  Propsett  —  CoDtinned.  Vol.  See. 

advene  ponesaion  of.    See  LmiTAnoir  of  Action. 
limiUtlon  of  action  for.    See  LiMiTAnoir  op  Aotiov. 
proceedings  for  sale  of  Infantas,  Innatlc's,  etc.    See  Lvkatios, 

Idiots,  bto. 
action  for,  escheated,  or  forfeited  for  treason.    See  Escuat; 

Trkason. 
aomroary  proceedings  to  recover  possession  of.    See  Summart 

Procesdings,  xtc. 
action  to  compel  determination  of  claim  to.    See  Claim  to  Rial 

Propsrtt,  Action,  ktc. 

Real  Propkrtt  Actions  {general  provitiom  oppUodbie  to) : 

-when,  may  be  brought  In  superior  city  court i,    203 

county  court  hasjurisdictlon  of. i.    340 

place  of  trial l,  982-984 

notice  of  pendency  of  action  to  be  filed ii,  1670 

ell^ct  of;  reconiing;  cancelling,  etc ..........ii,  1671-1674 

when  and  how  delivery  of  possession  of,  may  be  compelled.  ...ii,  1675 

sale  of,  on  Judgment,  taxes,  etc..  to  bepatd ti,  1676 

ludgment,  must  be  entered  in  county ii,  1677 

how  conducted ;  what  notice  to  be  given ir.  1678 

purchase  by  certain  officers,  prohibited n,  1679 

reversioner  may  sue  for,  after  tenant's  de&ult ii,  1660 

defendant,  how  prevented  fVom  committing  waste ii,  1681 

order  for  survey  of. ii,  1682-1684 

liability  of  purchaser  pending  an  action .n,  1685 

infant  may  maintain  In  his  own  name n,  1686 

Joinder  of  causes  of  action n,  1687 

special  proceeding  unauthorized  by  statute  cannot  be  taken. ...u,  1688 

Kbal  Proprrtt,  Action  to  rbcovse  : 

plaintiff  in,  may  recover  damages  for  withholding  property, 

11,  1496,  1497 
mortgagee  cannot  maintain,  in  respect  to  mortgaged  premises,  ii,  1488 

who  may  maintain;  necessary  defendants ii,  1499-1S02 

who  may  be  made  defendant n,  1S03 

may  be  brought  for  non-payment  of  rent,  when il,  1504 

when  certain  right  of  re-entry  reserved — ii,  1505 

Bkal  Propkrtt,  Disposition  op,  por  Payment  op  Debts,  nc, 
OP  Decrdsnt. 

accounting  by  person  appointed  to  make n,  2725 

what  property  subject  to  be  so  dlspoMCd  of. ii,  2749 

petition;  when  and  by  whom  presented ii,  2750 

creditor's  time  to  apply  extended  in  certain  cases ii,  2751 

contenU  of  petition - ii.  2752 

proceedings  where  some  of  the  facts  arc  nnknowp ii,  2753 

citation  thereupon. ii,  2754 

hearing;  party  not  cited  may  appear. ii,  27.'>5 

proof  ^  debt  upon  which  judgment  has  t}een  recovered ii,  2756 

the  last  section  qualtfled ii.  2757 

decree  to  recite  debts ii,  275S 

what  proof  necessary  for  a  decree ii.  2759 

decree  to  mortgage  or  lease n,  2760 

decree  to  sell.... ii,  2761 

when  title  In  in  controversy _ ~ n,  2762 

order  in  which  diflTerent  parcels  are  to  be  sold ii,  2763 

when  undivided  interest  or  precedent  estate  is  created  by  the 

will,  etc II,  2764 

form  of  decree ii,  2765 

bond  to  be  given  by  executor  or  administrator ii.  2766 

if  he  refhses,  freeholder  to  be  appointed  to  execute  decree ii,  2767 

4ffder  directing  execution  of  decree ~ ii,  2768 
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B«JU.  PuoPEKTT,  ETC.  —  ConUnued.  VoL  Sec 

order  as  to  distinct  ©arcels  after  apiMal — .- n.  r» 

not  affected  by  death,  etc —]]  n:j» 

what  credit  allowed  on  sale.  -*J   vU 

mode  of  sale;  notice  thereoC -"  ;^: 

disUnct  parcels  to  be  sold  separately . a,  __^a 

who  not  to  purchase — — -"  vJ 

order  to  vacate  sale ;  rc-sale . il  -_^> 

order  to  confirm  sale,  conveyance  thcn-'UiK>ii ^ ~-a  -  •* 

when  conveyance  not  to  affect  purchaser  or  mortgage*'  from  ^ 

heir,  etc --.- ~ '^  -^1 

effect  of  conveyance  in  other  cases -  Jl  — . 

contract  for  lands;  how  sold -. J|   -- 

purchaser's  bond  for  payment  thereupon. • il  -_"• 

when  Interest  in  part  of  Innd  may  be  sold -— u  -^'\ 

effect  of  conveyance  of  decedent  s  interest ".  -^•- 

cffect  of  conveyance  of  part •—•.•- — "-  v']  * 

pnrchoser's  title  not  affected  by  certain  irregulanujrj..  ctc..-..uL  -^>4 

presumption  where  records  have  been  removt?a — „-n.  .jj 

proceeds  to  be  paid  Into  court;  effect  thereof. IL  .^* 

notice  of  distribution  of  proceeds - il  -.% 

hearing;  proof  of  further  debts. — ^.... „...--.. n.  -^ 

when  sale  of  unsold  property  may  be  directed— ^ —^ — .-.-ii,  ^*f 

proof  of  claims  to  surplus  money ~ ^ JJ-  -^'" 

decree  for  distribution « — "•  -  J^i 

county  treasurer  to  distribute ~-.~. — ~-. »»•  -^'^ 

distribution;  how  made fj-  vLi 

dower  in  lands  under  contract;  how  computed n,  -^ 

funds  set  apart  for  dower;  how  invested,  etc — ^  ... — n,  ^  _. 

share  belonging  to  infant,  etc-^......- .- .- -y""  ^'* 

eflfrct,  upon  proceedings  under  this  title,  of  an  action  to  f  >rr-  ^^ 

surplus  money  onfOTCclosure         other  sales ;  when  paid  lo  sor-  ^ 

rogate - — H'  t^* 

how  distributed — •- -r-  •— ": ?/  '...; 

/    securities  and  leases ;  surrogate's  duty  respecting  the  same.  ..u,  £^r. 
restitution,  for  assets  subsequentb' discovered ".  s-tii 

Receivkb  : 

limlUtlon  of  certain  actions  against 1.    3*]^ 

when  to  be  appointed  in  action . »«    'J/ 

notice  of  application  for,  before  Judgment...... . 1.    -« 

to  execute  bond ;  new  bond  may  be  required  ;  removaL 1,   y; 

may  hold  real  property.  whcn»... ....^.. .~ —,-.-— — ^   ^ • - 

death  of,  does  not  abate  action  brought  bjr..™ U    ■  * 

reference  on  appointment  of...,...; .^..-........ ... ~..~.- .- -J.  /_•_ 

ofcorporation,  may  be  appointed  in  action  to  dissolve,  etc.  ii,  ITbP,  ..-^ 

must  be  appointed  in  Judgment  to  annul....^ ti.  J"' 

In  what  cases  appointed  br  court •~*"I^  :]'l 

may  be  appointed  on  dissolution w;Vi:",::;ri"**lr  tL'. 

as  successor  to  deceased  executor,  in  action  to  establish  wtll.^TX,  wj 

in  Judgment  crcvlitor's  action — -~ — ii,  ^*  • 

may  consent  to  insolvent's  discharge  under  ludge  s  order -ii.  ^ 

I    security  for  costs  when  required  In  action  by . -iU  ^i- 

/    fees  of.    See  Feks. 

RXCEITSB  rW  SUPFLEMEWTART  PltOCEXDnfOS  : 

,    order  requiring  delivery  of  money  or  property  by  third  person  to. 

\  how  such  money  or  property  applied  to  payment  of  J  ad^meni, 

1     etc « ~ — •• n-  ^^ 

balance  of  such  money,  etc,  to  bejpatd  to  Judgment  debtor — li,  -*» 
notice  of  application  for  dismissal  of  aupplemeiitary  proceed- 
Ings  must  bo  given,  after  appointment  of..^^..~~..^.....«»~«»>u,  24M 
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Abcctykr,  etc.  —  Continued.  Vol.  See. 

when  and  how  receiver  may  be  appointed.. ii,  2464 

notice  to  other  creditors  of  application  for  receiver » ii.  2465 

only  one  receiver  to  be  appointed.    Former  receivership  may  be 

extended ii,  2466 

order  to  be  filed  and  recorded ^ ii,  3467 

when  property  Is  vested  In  receiver ii,  2468 

how  receiver's  title  to  personal  property  extended  by  relation.  ii,  2469 
county  clerk  to  record  order  for  receiver,  etc, ;  penalty  for  neg- 
lect  II.  2470 

receiver  to  be  subject  to  control  of  court ..........ii.  2471 

RcooomiANOB: 

forfeited,  remission  of i,  3B0-353 

how  forfeited,  by  order  directing  prosecution il,  1965 

action  on  forfeited,  to  recover  penalty ii,  1966 

damages  need  not  be  proved,  in  such  action ;  Judgment ii,  1966 

money  coIlecte<l  bv  di8trict-.nttorney  on ;  how  disposed  of. ii,  1967 

action  upon  forfeited,  must  be  in  name  of  the  people  of  the  State. 

11,  1984 

of  prisoner,  for  discharge  on  certiorari - ii.  2046 

must  be  filed  byjudire.  etc il.  2ft47 

of  prisoner  on  appeal  In  habeas  corpus  and  certiorari ii,  2060-2062 

when  to  be  valid  on  a(Uournment ii,  2064 

BacoBD: 

courts  of.    See  Cowts  or  Record. 

must  be  in  English;  abrevlutlons I,     22 

when  not  amended  without  order- i.    727 

not  to  be  removed  by  virtue  of  subpoena,  except,  etc >i,    866 

and  papers  in  certain  offices,  copies  of.  when  evidence i,    933 

of  conveyance  or  transcript  thereof,  how  far  evidence i,  933,    996 

proof  ot    See  Documkntart  Kvidknce. 

of  affidavits  on  mortgage  sale  on  foreclosure  by  a«lvertisement, 

II.  2398 
note  to  he  made  on  record  of  mortgage  after  snch  foreclosure. ii,  2399 
of  orders  appointing  receivers  in  supplementary  proceedings  to 

be  kept ii,  2470 

what  books  to  be  kept  by  surrogate ^ ii,  249«,  2499 

of  wills  proved  elsewhere  within  the  State ii.  2630 

of  certain  wills  heretofore  proved ;  how  far  evidence ii,  2631,  2632 

of  decree  on  probate  of  heirship;  effect  thereof. ii,  2657 

of  will,  proved  elsewhere  In  the  United  States  ;  efltct  of,  as  evi- 

dence ii.  2703 

copy  of  foreign  record,  will,  letters  testamentary,  etc.,  how 

authentlcate<l  for  use  here ii,  2704 

of  notice  of  pendency  of  action  between  creditor  and  executor, 

etc ~ II,  2761 


Bkcordbb^s  Courts  : 

of  Oswego  and  Ulica  are  courts  of  record i,       2 

See,  also,  Utic\.  Ricordbr's  Covrt  of;  Obwboo,  Reoordir'b 

COITRT  OP. 

Bboorder: 

of  dty,  except  in  New- York  county,  may  act  In  surrogate's  ab- 

•ence,  on  petition  for  discovery  of  propertv  withheld  .........ii,  t70» 

is  included  In  the  word  "  ]udge,^  as  ued  in  this  act....... ii,  334S 

BiooEDniQ: 

afBdavits  on  mortgage  sale  on  foreclosure  by  advertisement....... 

11,2398,2909 
wUli  proved  here  and  elsewhere.  Sec  Surrooatb  A]n>  BIS  OoiTBT. 
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Rbootert.    Bee,  alao.  DucAora.  '^oL  Sac. 

Bkdkmption  : 

by  lessee,  or  creditor,  after  warrant.  In  summary  proceeding  to 
recover  possession  of  real  property. — . n,  225*-22» 

BKDKMPnoir  OF  Rbal  Propkitt  sold  UKpn  Bxscurios : 

'      when  and  how  made  within  one  year — — ., r-rv^  }*f! 

by  whom  It  may  be  made  withm  one  year u  144*,  145e,  I4;i» 

when  so  made,  avoids  the  sale  and  certiacatel^  etc^ —t,  l««e" 

after  expiration  of  year,  how  made ^...-.^.. -~  i,  1»^ 

how  cp'diior  may  make,  within  fifteen  montlis 1, 14»,  14'3 

by  another  creditor  from  a  redeeming  creditor,  how  rnade.^,  14^1,  \l,. 

where  second  redet* raing  creditor  ha*  prior  lien — L  1  ^i- 

robsequent,  by  other  creditors,  how  made.....^.^ J.  |<  ^^ 

how  made  by  creditor  after  fifteen  months . .i.  i^"< 

such  redemption   must   be   made  at  sbertfTs  ofllce;   doty  e. 

sheriff...,. -"- "^ ~- — - — —' — '•  ^*^ 

purchaser  at  sale  un«ier  execution,  may  redeem  if  be  i^  Ju«te- 

ment  or  mortKage  creditor ~«,-. ... ,^ 1,  |^ 

Judgment  cretliior  cannot  re«leem  under  same  Judgment .^U  \\\ 

may  be  made  by  person  entiilod  to  redeem  part . . — .-\~  i^^ 

how  made  by  owner  of  unUiviUHl  share ...........^ -i.  H  ^ 

creditors  having  liens  on  uiullvidod  shares ..- t,  1*^ 

sheriff,  purchaser,  or  creditor  cannot,  by    agreement.  impaJr 

rl;:ht  of  other  person  to  revleem — L  1*^ 

to  whom  money  may  be  paid  upon.... — -. — .^..x  ite. 

certificate  of  satisfaction  required  on  creditors   redempHon : 

contents  of;  filing,  entering,  etc .^.— ---. — -i,  l*^^ 

what  evidence  a  redeeming  Judgment  creditor  must  furmsb — u  14^4 

mortgage  creditor  must  furnish  ~ -i,  l*»i 

additional  evidence  re<iuired  if  redeeming  creditor  is  executor, 

etc J^  ]^ 

duties  of  sheriff  as  to  papers  on 1.  |^ 

when  re«lemption  takes  effect ....^ -L  i»^ 

certificate  to  be  delivered  when  redemption  made .^ .-.- 1,  Ite? 

may  be  acknowledged  or  proved,  and  recorded ;  cfft^t  of  re- 
cord   •...•. h  I !.  • 


provision  where  sheriff  dies,  etc- ^ ^  i.      -- 

when  payment,  etc,  to  effect,  may  be  made  to  under-ahent^. 

provision  where  coroner,  etc, dies ..»...........»......»~ i.  l«> 

Bkferee  : 

to  superintend  discovery,  etc.,  appointment  and  ffee«  ot l   ^5 

In  specUl  cases  may  be  appointed ^    ^ 

subpcenaMn  certain  casea  oefore.  how  issued  and  servel —i,    *j4 

order  for  examinatloa  before,  of  party  or  witness  before  tilal, 

etc....... ..~. «....«....«.....« «.«.-..... ..........~«j,  Sa  C'i* 

See,  also,  DepositIoic.  .    . 

when  testimony  required  before,  may  be  taken  by  coinmu8ion,i,    *" 

refusal  of,  to  make  finding,  m  av  be  excepted  to. ...... ^,   ^? 

trial  by,  when  and  how  exception  taken  at,  and  aft^r .a,  9?4,    « ■ 

rulingof,  excepted  to,  how  reviewed........ 1,   ^^ 

case,  how  made  and  settled  after  trial  before. — ..~, 1.   W', 

case  not  necessary  in  certain  appeals  from,  etc ....— .1,   w 

motion  for  new  trial  at  general  term,  when  trial  was  before 1,  l*w 

when  trial  before,  can  be  reviewed  by  motion  at  special  term..,!,  lOK. 

motion  for  new  hearing  after  trial  of  specific  questions  by. 1,  1*>4 

referotice  of  issues  by  consent,  how  made I,  Vm 

in  certain  ca.ies.  not  made  of  course -,.. — i.  M2 

compulsory  reference  of  issues,  when  made — . — ........^i,  li'lT' 

proceedings  where  reference  is  of  part  of  Issues .- 1,  I'-K 

compulsory  n^ferencc  of  questions  incidentally  arising i.  1"15 

must  take  bath  ;  waiver  of  oath ...  — i,  M6 
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Bbps&kk  —  Gontiimed.  Vol.  Sec. 

witness  may  be  tubponAfld  to  attend  before i,  1017 

powera  of,  upon  a  trial -..~ i,  1018 

report  of.  when  to  be  made;  consequence  of  failure i,  1019 

where  increased  damafes  are  grren  by  sutute.... i,  1020 

upon  trial  of  demurrer...^..^ i,  1021 

Issue  of  fact ^.^.........^ — ^..,^ i,  1022 

parties  may  require,  to  determine  particular  questionH i,  1023 

qnalilications  of. -..« ~ ~ i,  1024 

severaMmay  be  appointed i,  1025 

proceedings  regulated  when  there  are  several i,  1026 

when  court  may  direct,  to  ascertain  damages,  etc i,  1216,  1216 

to  determine  specific  questions  af  fact,  Judgment  afrer  report 

rendered ^ .T. ,. i,  1226 

Judgment  after  trial  of  whole  issue  of  fact  by i,  1228 

required  by  Judgment,  to  be  appointed  by  court i,  1230 

final  Judgment  may  be  ordered  to  be  settled  before i,  1231 

hearing  before,  on  assessment  of  damages,  etc..  how  reviewed. i,  1232 
sales  of  real  estate  adjudged  to  be  sold  by ;  effect  of  conveyance, 

I,  1242 
to  sell  real  property  adlndged  to  be  sold,  when  required  to  give 

security ^ „ i,  1243 

conveyance  of,  on  such  sales,  what  to  state I,  1244 

for  provisions  as  to  exceptions  on  trial  before.    S<'c  Exception. 
fDUst  be  appointed  to  ascertain  liens,  before  Judgment  of  sale,  in 

dower :  proceedings  thereon. ii,  1621 

on  confirmation  of  sale,  in  dower,  to  ascertain  rights  of  parties 

to  proceeds,  etc « n,  1624 

sale  In  partition  may  be  directed  to  be  made  by ii,  1560 

In  partition,  may  be  appointed  when  defendant  is  an  Infant,  or  in 

default ir,  1M6 

must  be  appointed  before  interlocutory  Judgment  for  sale,  to 

ascertain  liens;  proceedings. ii,  1561-1578 

fees  and  expenses  of;  how  paid ii,  1579 

on  trial  of  action  for  waste,  may  view  property,  etc u,  1659 

order  to  show  cause,  or  warrant,   where  contempt  was  com- 

mltted  before  referee „ ii,  2272 

appointment  of,  on  petition  for  discovery  of  death  of  life-tenant, 

nowers,  etc il,  2305,  2306 

lUe-tenant  may  be  brought  before,  by  habeas  corpus  wheu,report, 

II,  2307,  2308 
proceeilings  by,  appointe<i  to  Inqalre,  etc.,  as  to  application  for 

sale  of  real  property  of  infant,  etc ii,  2354,  2356 

may  be  appointed  by  order. to  show  cause  on  voluntary  dissolu- 
tion of  corporation ;  proceedings  before.. ,..ii,  2423-2417 

examination  in  supplementary  proceedings  before n,  2442-2445 

surrogate  may  refer  question  of  fact,  or  account,  to .^.ii,  2546 

fees  of,  in  surrogate's  court,  same  as  in  supreme  court. n,  2566 

may  be  appointed  by  appellate  court,  on  appeal  from  surrogate's 

court II,  2586 

certain  n^forences  not  allowed  in  action  in  N.  T.  marine  court,ii,  3160 

that  court  may  appoint,  when ii,  3172 

fees  of,  on  sale  under  foreclosure,  cannot  exceed  fifty  dollars...!!,  3297 
to  admeasure  dower.    See  Commissionrbs. 
See,  also.  Fees. 
BsRRxncE.    See  Rxrxmxx;  LTrlil  bt  Coukt  oa  Rkfskd;  Judo- 

MKKT,  3. 

Bssutxb: 

to  file  and  record  aflidavlta  of  foreclosure  by  advertisement.  ...ii,  2396 

to  record  will  of  real  property ;  Index  ;  fees.. ii,  2638,  2634 

receiving  a  salary,  must  account  for  and  pay  over  fees  .. n,  3285 

fees  of,  must  be  taxed,  on  demand  of  party ...,. ......ii,  3287 

amount  oC ..^.. ...ii,  3306 

See,  also.  Fees.  ^  . 
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when  to  be  joined  with  people  as  pUintlC-; -n.  l^ 

must  Indemnify  the  people ;  compensation  of  attonwy-feeeraLn,  1*6 

when  to  be  Joined  to  people  in  State  wrlc... -— ^ »,  ^ 

attorney  for,  when  deemed  attorney  for  the  people. n,  i^ 

may  demur  to  return  to  alternative  mandamus — .^. — -^ — lU  ^^ 

when  may  recover  damages  In  such  proceedings. it.  3  w 

cottU  to  defendants  to  be  collected  first  from ..-. ^-..n,  ^^- 

See,  also,  Psopu  of  thk  State  ;  ArroEXKT-OiWKa^ix- 

Beuu  : 

from  Judgment,  etc.,  obUined  by  mistake,  etc u   l^j 

from  consequences  of  lailure  to  plead,  etc .—.—>—. — l    *s» 

RnfAnn>ER: 

partition,  byjoint  tenant*,  etc..  of  estate  ln.,«^«-^^..-- n.  1^ 

owner  of^undlvlded  share  in.  must  be  made  defendant n,  I^ 

how  made  to  holder  of  esUle -..- — ---^----n,  UaS 

action  to  determine  claim  to  real  property,  esute  of  defendant 

in « ~.... ~— — n,  U* 

may  pVead  estate  in -.-v — ' •"" — ^  Si 

J>roceeding8  where  defendant  claims  in.... -••—;•;■?*  ***^ 
er  of  estate  ln,may  maintain  acuou  for  injury  to  the  Inhent- 

ance ..«...«.».  «..».«....~.<..».«..«»..«»»«»«— *»»»'— *»-—""    ■■n.  MO 

may  recover  against  holder  of  particular  estate,  wh«n n,  ^m 

REinTTtTTTK.    See  Coitrt  op  Appbau. 

Remotal : 

of  executor,  trustee,  etc.,  does  not  abate  action .^^-n.  MBJ 

of  tesUmentary  trustee — -«.-. — n,  28li,  SiS 

of  certain  causes  fh)m  mayors*  and  recorders'  courts  to  snpreme 

court  « — ~. • tt.  Sl**-^3» 

of  cause  from  di'sitrict  court  of  New- York  to  common  ple« — Ji,  33* 
For  removal  of  executors,  administrators,  guardians,  and  testa- 
mentary trustees,  gee  Sdrbooatx  axd  his  Cocht  ;  RBTocATioa. 

Removal  or  Actioh.    See  CJouktt  Ooukt;  Supsbioe  Citt  Ooists; 

supkems  ooukt. 
Rensselaer  Codktt  : 

Jail  liberties  for.... -—-i,    l«» 

RjtKTs  A!n>  Profits  : 

are  included  in  damages  In  acUon  for  real  property... — ai.  UW.  Iffl 

use  of  property  to  be  set  off  against,  when,  etc n,  1»J 

In  case  of  severance  of  actipn.....««....... . — n.  |j3 

mav  be  atyusted  in  action  fer  partition. —  lu  Ij» 

may  be  recovered  as  damages  In  acUon  against  trustee,  eic, 

holding  over. -• -.«..-...—...«.-  H,  WM 

action  to  recover,  by  person  wrongnilly  evicted  by  proceedinm  to 

discover  death  of  life-tenant ....,^. . .,—.. n,  SSS 

Replevin  : 

requisition,  a  mandate "..... ...-....-« ii,  IflM 

See  Chattel,  Action  for  a  ,  ktc 

Reply: 

defence  of  limltotion,  when  Uken  by «~~ 1,  413 

demurrer  to,  for  insufllclency ^^.^,^.^..^^.^. — .i,  IW 

what  to  contain ^ ~ ~,....,«.....,«.......-^..««.  .1,  514 

application  for  Judgment,  on  failure  to.....^ — «~.-..,^ — ^..-...„l,  MS 

to  new  matter  in  answer,  court  may  re4Uire«..^...«i^  ....^..«..  .^^u  U* 

may  contain  two  or  more  avoidances  of  same  defence,  etc...,«.^i.  ST 

new  matter  In,  deemed  controverted...,,..M........«.....,., .»......m,i,  333 

frivolous,  application  for  Judgment  upon ^^^...i,  5B 
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iT^Gontiiraed.  Vol.  Bee. 
may  be  stricken  on t,  for  dlwbedlenoe  to  order  for  discovery,  etc.i,  808 
when  Issue  of  Act  raised  by i,   964 

_^  See,  also,  Piaadino. 

Xb»ORT: 

deflnltlon  of. «.......«...,...*..,... jl  3343 

See  Rxfsbke;  Tbbdiot:  Cojoubsioxebs. 
Sbpo&ts: 

of  decisions  of  tbe  court  of  appeals.    See  Stati  Rbportuu 
of  supreme  court.    See  Suprbmk  Court. 

ItBQUisinoN.    See  Ghattsl,  Action  for  a,  etc. 

Hucve: 

of  property  or  person  in  custody,  how  punishable I,     14 

of  defendant  after  arrest,  sheriff  Is  liable  for i,   587 

Bbsiohation  : 

of  executor,  administrator,  guardian,  etc.    See  Surrooatb,  bto  . , 
13,  19,  24, 25. 

IIB8I8TANCB  : 

to  mandate  generally,  proceedings  in  case  of. 1,104-107 

to  precept  or  attachment ;  when  power  of  county  may  be  called 

out II,  2030 

to  mandate  of  Justice  of  the  peace ;  when  power  of  county  may 

be  called  ouL il,  3153 

RwrrruTiox : 

when  compelled  alter  Judgment  collected i,    445 

when  new  trial  iitgranted i,  1005 

may  be  enforced  by  court,  where  Judgment  set  aside,  etc....i,12g2,  1323 

when  awarded  in  proceedings  by  certiorari  to  review,  etc ii,  2142 

by  appellate  court  in  summary  proceedings  to  recover. ii,  2263 

on  reversal  of  Justice's  Judgment. n,  3058 

BvTAXATioir : 

of  costs ;  notice  thereof;  when  retaxation  may  be  directed ii,  3254 

review  of,  by  court,  on  motion Ii,  3265 

See  Costs. 
Bbtvbn: 

of  writs  and  process,  time  and  manner  of. i,     23 

of  proceedings.  Judge  out  of  office  may  malie ....i,     35 

of  warrant  of  attachment,  when  warrant  is  annulled,  etc.........i,    712 

by  officer  or  subordinate  court,  amendment  of. i.    725 

in  a  special  proceeding,  where  to  be  filed i,    825 

of  commission i,  901-903 

of  sherilT  presumptive  evidence,  in  action  on  undertaking  given 

in  action  for  chattel ii,  1734 

State  writ,  when  may  be  returnable ii,  1998 

to  habeas  corpus,  how  and  when  fna<le ii,  3006 

to  testify,  to  be  made;  penalty  for  neglect ...ii,  2U13,  2014 

certain  prisoners  to  be  remanded  thereon ii.  2018 

to  Inquire,  etc u,  202^2026 

proceedings  on ii.  2031 

m^  be  controverted  by  prisoner ;  proofs ii,  2039 

to  writ  of  mandamus,  alternative  and  perrniptnry ii,  2072,  2078 

prohibition;  service ii,  2095-2098 

to  certiorari  to  review,  etc ii,  2132-2138 

precept  in  summary  proceedings  to  recover  land ii,  2238,  2239 

warrant  or  habeas  corpus  in  contempt  proceedings.  ...n,  2279-2285 
Ibr  collection  of  fine n,  2297,  2298 


d  by  Google 


886  INDEX. 

Rbturm — Oontiiraed.  ^o*-  8«=- 

of  commiflslon  and  iniiniiitioa  on  application  for  commitwe  of  ^^ 

lunatic,  etc.... ~... •. ..»— ...ii.  2331 

proceedings  on  return  of  citation  to  compel  payment,  fcic,  ity  ^^ 
te8tament«x7  trustee , .-.~~ — . "'  2WB 

Rnusif  w  Jottick's  Court  : 

of  summons  issued  by  Justice  of  the  peace,  must  be  made  before 

second  summons  issues ~.~ ~ — ii   -^^ 

of  such  summons  by  constable >i-  -  "^ 

of  summons  before  Justice;  Justice  must  wait  one  boor. n   J:« 

of  service  of  order  of  arrest  Issued  by  Justice  of  the  p»-ac?»,  at:! 

of  notlflcatlon  to  plaintiffs .- - •>■  ^ 

of  warrant  of  atUchment  against  property - n.  i' i 

of  constable  In  action  of  replevin ii.  213 

by  constable,  of  service  of  subpoena.  Is  presumptive  evW*.nc»' .  I 

n^hat..... ~ ~ — ~.....~ II.  2?r» 

of  execution  issued  by  Justice  of  the  peace. — ...u.  5CJ 

of  such  execution  by  consuble  to  Justice ~ u,  -^-"^ 

of  Justice  on  appeal  from  Judgment ii,  ^^] 

when  justice  out  of  office -.n,  i<^4 

fhrther  return ;  how  compelled ".  ^   > 

proceedings  where  Justice  dies,  etc.,  before  making _ -ii.  3u^ 

of  precept  in  proceedings  relaUve  to  strays ;  constable's  rotum  «•! 

service  .«i«.«...............~ ~ — -..«...~.~. — a,  •»*» 

Bivebsion: 

Joint  tenants,  etc.,  of,  may  maintain  action  for  partltioa n.  1533 

owneiCof  undivided  share  In,  or  In  remainder,  etc.,  muirt  be  mad*? 

defendant,  in  partition ;..— ii-  »^ 

how  partition  made  to  holder  of  esUte  in....... .- .n.  1»* 

estate  of  defendant  In,  may  be  made  basis  of  action  to  determine 

claim  to  real  propertv ......„.....ii.  W» 

proceetlings  where  defendant  claims  in.  In  action  to  determine 

claim  to  real  property -"•  J**^ 

grantor  of,  may  maintain  action  for  wtste- ~ .  ...-ii,  ito- 

Judgment  inaction  for  waste  brought  by  person  next  entitled  to. 

bolder  of  estate  In,  may  maintain  acUon  for  injury  to  inher- 
Itance.......^ ^ - -.-"•  «** 

owner  of,  may  bring  ejectment  after  Judgment  by  default  against 

holder  of  particular  estate,  when ...;^. u,  W» 

See,  also,  Partition  ;  Real  Proprrtt  and  Waste, 

Setuw: 

certiorari  may  be  styled  writ  of ~.    n,  l»l 

Rkvital: 

of  action  after  death,  etc.    See  Abatkm knt. 

Retooatiom: 

of  letters;  accounting;  appointment  of  successor-..^ n.  23(8 

of  submi^ou  of  controversy  to  arbitration — ii.  iW 

liability  of  party  revoking  such  submission — ..ii.  23i*4.  Z^ 

question  on  revocation  orprobatc  cannot  be  referred .~ii,  2M« 

of  letters,  for  failure  to  give  new  bond — ...~ n.  2»» 

contents  and  effect  of  decree ^ ...-ii,  26(0,  26uj 

of  probate  of  will ;  may  be  applied  for -.. — . u.  2647 

when  application  therefor  must  be  made ...^.......». ii,  2M 

citation  thereupon ♦. »^..ii,  3Mt 

executor,  etc.  to  su.<ipvnd  proceedings  thereupon — ...... n,  263* 

hearing  upon  such  application oi,  2651 

decree  upon  such  application .........^..^.n,  9M 


d  by  Google 


INDEX.  887 

BiTOCATlAM  — Coatiiraed.  Yol.  Sec. 

notice  of  decree  of  revocation ^ ii,  26S3 

revocation  of  letters,  onproof  of  will,  or  of  revocation  of  probate, 

etc « 11,  2684 

fordisquallflcation,  misconduct,  etc............ ii,  2685 

petition  and  citation  thereupon ..........ii,  %W 

hearing ;  decree ii,  2687 

decree  not  to  affect  testamentary  trusts it,  2688 

application  of  executor,  etc-,  for  revocation  of  letters... ii,  2689 

ftroceedings  thereupon u,  2690 
n  what  cases  letters  may  be  revoked  without  a  citation ii,  2691 

remaining  executors  may  act,  when  letters  of  one  revoked ii,  2692 

in  other  cases,  successor  to  be  appointed ii,  2693 

of  letters  may  be  made  on  disobedience  of  order  for  executor,  

etc.,  to  account - ~ ii,  2727 

petition  for  accounting Ihay  be  made  by  executor,  etc.,  after  re- 
vocation of  letters. n,  2732 

executor,  etc,  may  apply  for  settlement  of  accounts  af'or  re- 
vocation of  letters. ii,  2732 

of  letters  maybe  made  on  disobedience  of  order  for  testamentary 

trustee  to  account... ii,  2809 

testamentary  trustee  may  apply  for  settlement  of  accounts  after 

revocation  of  letters. ii,  2811 

of  letters  of  guardianship,  forniisconduct,  neglect,  etc ii,  2832 

citation:  hearing;  decree  thereon ii,  2833 

application  of  general  guardian  for ii,  2836 

proceedings  thereupon it,  2836 

of  letters  may  be  made  on  disobedience  of  order  for  guardian  to 
account ....ll,  2880 

Right  : 

writ  of,  abolished ll,  1687 

Right  OF  Aonon: 

civil,  not  aflbcted  by  prosecution  for  criminal  oflrence.......«.......ii.  1899 

to  charge  Judgment  upon  real  property  of  defendants,  not  served 

with  summons ....il,  1936-1941 

certain,  not  affected  by  provisions  concerning  submission  of  con- 
troversy to  arbitration...... ~ n.  2386 

See,  also.  Cause  of  Action. 

RocHUTKR,  Municipal  Coukt  of  the  Citt  of: 

general  civil  Jurisdiction  of  the  court  and  Judges... ii*  ^6 

in  actions  on  contract. ll«  8227 

Rockland  Countt: 

stenographer  for  supreme  court,  county  court,  etc.,  in......i,  2S6,    20T 

RuLu: 

general,  and  orders  of  court  of  appeals,  to  be  published i,     18 

ot  court  of  appeals,  as  to  admission  of  attorneys ;  how  changed, 

etc I,  57,  68,    193 

of  practice  In  court  of  appeals,  court  may  make ..........i,    193 

Justices  of  N.  Y.  marine  court  may  make  certain...^.... i,   823 

Bee  GxNEBAL  Rules  of  Practice. 

S. 
Save  Defoot  Coxpant  : 

excepted  from  provision  as  to  voluntary  dissolution  of  corpora- 
tion  ., TI,  2420 
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Jniittce  of  the  peace  in  BrooklTn  to  reoelTC,  In  Uea  of  feaa,  etc 

-IL.  iU» 


of  clerk  of  lastice  of  the  peace  In  Brooklm 

of  interpreter  in  police  ooorts  and  Jostioes*  ooarts  of  BcxwUr^.. 

n,  3lJl-3» 
not  afltected  by  this  act ^ u,  -^ 


under  execution,  to  be  at  anctioa,  and  in  daj-  time 1.  I>4 

Knaltjr  for  taking  down,  etc.  notice  of. 1.  l.iei 
na  flde  purchaser  not  affected,  by  omission  to  gire  notice 

L  l»» 

of  real  property  ad|udged  to  be  sold,  where  to  be  bad.  eflect  oL 

I.  IX 

security  may  be  required  from  referee . ...^.-^..-L  IX! 

conveyance  upon,  to  state  party's  name—... l  l^ 

undertaking  to  6ta>\  on  appeal ^.....^^^..^ i,  132S.  I">31 

sheriff,  etc. ,  not  to  purc-haw  at — i,  l¥r 

how  m«d«  when  shoritf  dies  or  is  diisqualified . i.  1  »- 

of  penwnal  property;  partner's  Interest . 1.  1*17 

how  made  by  officer ~.... ^..^^ . ... i,  lt> 

notice  of.  to  be  posted..^... .....~.-. u  irJJ 

of  real  property,  provisions  as  to,  apply  to  certain  leasehold  ev 

Utes. I,  u» 

held  in  trust,  when  allowed .- i,  1+M 

equity  of  redemption  not  to  be  sold  for  mortgage  debt u  !4S 

direction  to  be  indorsed  on  execution,  in  such  a  case„.— l,  US 

notice  of,  how  elven . i,  I*ji 

property,  how  described  In  notice . u  143B 

penalty  u>r  irregularity  in „ ... . .« i.  !♦* 

manner  of  conducting i.  ur 

certificate  of,  to  be  made  by  sheriff,  etc...^.... i,  li* 

to  be  recorded,  and  duplicate  delivered  by  sheriff. i,  U^ 

title  not  divesteil  until  deed  given , a,  li4« 

rights  of  holder  of  property  after i.  H4l 

Inpartltion.  when  interlocutorr  Judgment  must  direct n.  1Mb 

when  may  be  directed,  after  interlocutory  Ju«lgment,  on  com- 
missioners* report — .....ii,  15* 

proceeds  of,  when  to  be  paid  Into  court..... ...- n.  IXi 

application  for  such  proceeds,  how  made,  etc ~ ii.  I'M 

order  on  application  for  such  proceeds. ir,  ]X> 

of  existing  right  of  dower ii,  v^e: 

proceeds  to  be  paid  to,  or  invested  for.  holder  of  right  of  dower, 

tenant  for  life,  etc ri,  13» 

proce(>ds  to  be  invested,  etc.,  to  secure  holders  of  ftitnre  estates, 

m  r-7t' 

terms  of  credit  thereupon,  etc „ n,  \:r 

security  for  purchaiie-money  for  which  credit  alloweit.  etc ii,  ISi 

separate  mortgages,  etc,    for  part  of  purchase-price  may  be 

taken,  when,  etc n,  1575 

report  of;  contents,  filing,  etc n.  l*^* 

foes,  expenses,  etc..  how  paid ....„ n.  irr? 

distribution  of  nrooeeds  or,  in  partition.... n.  13r»>-1564 

may  be  directed  free  from  or  subject  to  lien*,  in  action  for  dower, 

etc II.  l«2 

report  of,  in  action  for  dower:  contents  of. ii.  163 

provlsion.«i  as  to,  etc.,  in  action  for  partition,  made  applicable  to 

action  for  dower „.... II,  163 

In  foreclosure,  must  be  directed  by  final  Judgment n,  16jK 

surplus  arising  on.  In  foreclosure,  disposition  of. ii,  ISC 

when  final  Judgment  must  direct,  of  parcel  only  ofprop«>rtT: 
subsequent  default,  etc....... „ !........ ...ii,  I6af 
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Balk— Contlnned.                                                                       Vol.  Sec. 
of  the  vtaole  propert^T  may  be  ordered  when ;  application  of  pro- 
ceeds  ..-...« ^ II,  1637 

officer  to  pay  taxes  upon,  of  real  property  under  Judgment ii,  1676 

of  real  property  under  Judgment,  how  oonducte<l ii,  1678 

purchases  by  certain  officers  making,  i)rohlblted- ii.  1679 

notice  of,  on  foreclosure   by   advertisement,   how   given  and 

served ...» ii,  23S»-2391 

how  such  sale  to  be  postponed ii,  2.')92 

how  such  sale  conducted. ii.  2393 

mortgagee,  etc.,  may  purchase  at  sale  on  foreclosure  of  niortKage 

by  advertisement ii,  23M 

effect  of  sale  in  such  proceedings ii,  2396 

made   after  filing  of  a  petition  for  voluntary  dishulution  of  cor- 
poration is  void. II,  2430 

of  property  by  temporary  administrator  may  be  authorized,  when, 

II.  267S 
In  proceedings  to  dispose  of  real  property  of  decedent  for  pay- 
ment of  debts II,  2761,  2784 

proceeds  of  such,  must  be  paid  Into  court ^.... ii.  2786 

of  unsold  property,  in  such  proceedings,  when  dircct«<J n.  278* 

in  such  proceedings  may  be  stayed  by  surrogate,  when ii,  279T 

<modeof  levy  and  sale  on  execution  on  Judgment  of  Justice  of 

the  peace il,  3029 

eertaln   provisions  concerning  sale  on  execution  1u  courts  of 

record  apply  to  such  sales ii,  3030 

of  animal  found  straying  in  highway,  etc..  In  proceedings  before 

Justice ~ M ^.*^ II,  3091 

proceeds  of.  how  applied ii,  3092-3094 

on   execution  or  attachment,  of  perishable  property  In  K.  Y. 

marine  court ii,  3175 

fees  of  sherltr  or  referee,  on  foreclosure  sale,  limited  to  fifty  dol- 
lars   - II,  3297,  3307 

of  real  estate  of  infant,  lunatic,  etc.;  proceedings  for.    SeeCox- 

M ITTXE  {  IlTFAIfT. 

SaTtsrAOTioir ; 

of  execution  after  warrant  of  attachment  levied i,   708 

of  Judgment,  how  and  by  whom  to  be  executed,  etc - ....I,  1260 

must  be  executed  on  payment  and  request. i,  1261 

of  execution  in  hands  of  sherlfT i.  1266 

of  Judgment  or  mortgage,  required  on  rc<iemption  of  real  prop- 
erty by  creditor,  after  execution  sale i,  H50-1453,  1468 

against  Joint  debtor  by  release,  on  composition  with  creditor, 

II,  1943 
may  be  made  by  Justice  of  the  peace  who  Is  innkeeper ii,  2866 

8avi2fos  Bask  : 

excepted  from  provisions  as  to  voluntary  dlssolntlon  of  corpora- 
tion  -.. II,  2420 

SCBKDITLK : 

to  be  annexed  to  petition  of  insolvent  debtor  for  discharge  th)m 

his  debts iI.  2162-2169 

of  Insolvent  for  cxeinpllon  or  discharge  from  imprison- 
ment   II,  2190 

of  Judgment  debtor  for  discharge  from  impri8onroent.........ii,  2203 

of  fines  to  be  made  by  clerk  ;  warrant,  etc ii,  2293 

who  to  be  Included  in  such  schedule li,  2299 

to  be  annexed  to  petition  for  voluntary  dlitsolutlon  of  corpora- 
tion!  11,2421 
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SCHSKXCTADT : 

wards  oC  considered  towns  as  regards  Jurr  Ih 

Scire  Facias: 


writ  of,  abolished ;  relief,  bow  obtained.. 


See,  also,  ATTO&xsT-GumAi. 
Seal: 

omission  of,  or  a  wrong  seal,  not  to  invalidate  prooeM 1.     a 

of  eacb  court  to  remain  the  same 1.     ^ 

of  courto,  description  of,  to  be  recorded,  etc 1,     3 

of  surrogate  to  be  the  seal  of  surrogate's  court "l—j-x^     ^ 

kept  bv  county  clerk,  to  be  tbe  seal  of  certain  coorta.  and  of  th^ 

county " V — — '•  -•    J 

of  court  may  be  affixed  by  impression u     a 

destruction  and  renewal  of. - -~ — .- — ^     * 

on  executory  Instrument,  only  presumptive  evWenoe  of  ccmcj-i- 

eration ~ -  •••  ——■...—- ~^;  25 

of  public  officer  or  corporation,  bow  affixed l   *» 

State  writs  must  be  under .- . ^  4*j 

subpoena  issued  by  surrogate,  to  be  under  seal --it  -jM 

of  surrogate's  court — .- — J<  *"  ih  sli 

letters  testamenUry,  etc^  must  be  under  — --n,  aw 

copy  of  foreign  letters  testamentary,  must  be  aatbenticateJ^fc^ ,  ^^ 

warrant  to  seize  property  withbeM  from  executor n,  2714 

.Skckbtabt  or  Stats: 

to  keep  record  of  seals  of  courts  .........  ~— ...... ~-.^.; — J-     J 

to  keep  certiflcate  of  age,  and  official  term,  of  certain  Judges._i.     54 

to  distribute  volumes  of  court  of  appeals  reports-....-.-^^ :~i-    sj 

copy  Judgment-roll  vacating  letters-patent  to  be  fllod,  etc,  with. 

must  transmit  copy  of  entry  thereof  to  county  clerk,  etc^^.  -n!  »• 
annual  returns  of  changes  of  names  to  be  made  to;  pubhcation 

thereof  • — • ^  '"^ 

surrogate  to'send  copies  of  papers  In  case  of  non-residenta.  to  be 

filed  with     ...... — ~— — ~..~n.  ^k* 

may  require'searches  in  certain  public  offices  to  be  made  wiih- 

out  fee "'  ^ 

Secubitt.    See  Appx-U.;  Bowd;  UKDKmTAXiJia,  etc. 
for  costs.    See  Costs. 

Sedcotiov  : 

trials  for.  public  may  be  excluded  from  ......^.~. .... J.      » 

Justice  o^  Ibe peace  has  no  lurisdictlon  in  •etiontor,..^..^.....^  29SS 
action  for.  cannot  be  maintained  in  district  court  of  New-York, 

U.  2BU 

JusUce's  court  of  Albany  or  Troy n,  «J 

included  in  term, "  personal  Injury  ** n.  SSB 

Seizuhe  : 

of  animals  running  at  large  in  highway,  etc    See  JoancB  Of 
Peace,  axd  his  Coitrt,  17. 


Separatioit,  Actiow  for.    See  Matrthoitial  Acno^rs. 

orpon 
See  Corporation. 

cl 
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In  matrimonial  action. ~ -. —— -ft,  HH 

actit  ■      " 

Servick 

of  papers  on  non-resident  attorney,  practicing  in  tbe  SUte 
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of  mandAtM,  by  sheriff;  or  other  officer,  how  made 1. 102-107 

of  papers  on  a  prisoner,  how  made. i,  131,    132 

of  mandate  of  New-Tork  marine  court,  may  be  made  where  _.  i,    338 
of  snmmuns,  personally,  or  by  publication,  etc.    See  Summons. 

of  copy  complaint  or  notice,  with  summons. i,  419,    420 

of  papers  on  party  or  attorney,  may  be  personal. i,   796 

through  the  post-office i,    797 

by  leaving  at  office  or  residence i,   797 

if  through  post-office,  double  time i,    796 

when  required  to  be  on  attorney i,    799 

when  not  required ., i,    799 

on  clerk,  for  non-resident  party. i,    «00 

through  branch  post-office,  In  New-York i,    801 

rules  as  to,  generally,  do  not  apply  to  certain  papers i,    802 

of  subpoena,  mode  of i,  852,    8M 

of  order  for  examination  of  party  or  witness  before  trial i,  873,    875 

affidavit  of,  is  presumptive  evidence,  when  person  serving  is 

dead,  etc i.   927 

of  notice  of  application  for  money  in  court.  In  partition,  how 

made,  etc « ii,  1864 

of  Stat©  writ,  how  made ii,  1999 

of  habeas  conras,  by  whom  mailc ii,  2000-2003 

of  order  for  discharge  of  prisoner- ii,  2048 

In  mandamus,  notice  and  affidavits  for  peremptory  mandamus, 

II.  207O 

of  alternative  writ n,  2071 

,        of  writ,  or  return  on  attorney,  when  not  required ii.  2086  * 

of  notice  of  filing  return,  and  demurrer ii,  2081 

of  writ  of  prohibition  and  copy  of  papers n,  2095 

In  certiorari  to  review,  etc.,  of  notice  of  application ii,  2128 

writ - ~ II,  2129 

of  papers  on  Insolvent's  application  for  discharge  from  his 

debts II,  2165 

exemption  or  discharge  from  arrest ii,  2102 

application  for  discharge  from  imprisonment  ®*>®*®<^"''j'25?j»_-_ 

on  application  for  trustee  of  property  of  criminal ii,  2224 

of  precept  In  summary  proceedings  to  recover  possession  of  land, 

II,  2240-2213 
In  discovery  of  death  of  life-tenant,  of  petition  and  notice 

for.. .,«..... II,  2304 

order ii,  2306 

foreclosure  by  advertisement,  of  notice  of  sale ii,  2389 

of  notice  of  application  for  surplus  moneys ii,  2406 

in  supplementary  proceedings ;  of  affidavit,  and  orders ii,  2452 

warrant  of  arrest ~ ii,  2453 

In  surrogate*8  oourt.    See  Subrooatk,  and  his  Court. 

SsBvioK  IN  Junias*B  Court  : 

of  summons n,  2878 

upon  corporation,  etc ii,  2879-28S2 

of  summons  and  warrant  of  attachment ii,  2910 

of  summons,  affidavit  and  requisition  in    replevin:    return 

thereof II,  2922,  2923 

of  subpcenain  action  before  Justice  of  the  peace ii,  2970 

of  notice  of  appeal  ftom  Justice's  Judgment ii,  3047,  3048 

of  precept  in  proceedings  relative  to  animals  straying  in  high- 
way....:.  n,  3088,  3080 

fiBTIOl  IK  CRRTAIK  COURTS  OF  CiTIRS  : 

certain  provisions  as  to  service  by  publication,  etc.,  not  applica- 
ble to  M.  Y.  marine  court ii,  3160 

of  notices,  copy  of  pleadings,  etc.,  in  that  court . .»v«<*'n, ,31 61^68 
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ot  wimmona.  In  that  court,  withoat  the  city  or  by  pabttcatioc,  n,  3L7% 
In  that  court,  of  summons  and  order  >f  arrest,  in  certain  manB« 

of  subpoena  "or  VaVraiitlwuedTy  mayors  court  of  Hadson,  «r 
recorder's  court  of  Utica  or  Oswego -. ,-—->*•  ^^^ 

of  summons  and  copy  of  complaint  in  district  courts  of  aew^  ^^ 
York  and  Justices*  courts  of  Albany  and  Troy...~.— .— — --n,  23cr 

8S88I0N8,  Court  of: 

is  a  court  of  record « ~. — ^       2 

seal  kept  by  the  county  clertc  to  be  the  seal  of U     ^ 

who  not  to  sit  on  certain  appeals  to ..«_ . i\a_-S 

stenographer  for. .  — ...^« ..^..... — . — -..~~~-. — i,  ii»-». 

8B88i0!f  Laws: 

secretary  of  State  must  publish  all  changeM  of  names  In ii,  -Jils 

Set  off: 

permanent  improvements  by  defendant  In  action  of  eJ^Ktmeot, 

may  be — ..-.—.. . n,  1531 

of  recover}'  and  costs  in  Justice's  court ~. ^il,  J^'tt 

See  C0C5TEROLAIM. 
SiTTLKMBlfT  : 

of   account  of   executor,  administrator,   guardian,    etc.    S«e 
acoouict. 

Sbtxba!«ce  : 

of  action,  where  causes  of  action  Improperly  joined  In  complaint,  I.    fT 

on  admission  of  part  of  plalntiiTs  claim. .... ...^..^.^ 1,    'U 

where  Issues  of  law  and>fact  arise,  etc 1.  li>' 

for  real  property,  if  defendants  are  distinct  occupants,  ii,  i:»l<*-l  l- 

aOer  death  of  party ....~.. — . ~~ — .~.. — -^n.  l'»2£,  I'S;; 

of  partition,  when  may  be  ordered .ai,  isr 

Shzriff: 

punishment  of,  for  misconducU............ —... .- 1 .  ]* 

mav  be  directed  to  furnish  rooms,  etc  for  court  of  rcc«nJ — .-i.  ^t 

or  deputy,  etc. ,  not  to  practice  as  attorney  or  counsellor 1,  C 

when  to  act  as  crier  of  courts  of  record -. 1.  K 

to  require  consUblea  to  attend  courts — ..,~...... — . .~ — i.  ^,  *» 

to  furnish  minute,  on  receipt  of  mandate 1.  3  ■» 

to  deliver  copy  of  mandate  ou  serving.....^... — i.  l  •* 

must  execute  mandate;  may  make  return.  In  certain  cast-*.  h> 

mail ..;■ — v ^  ^^' 

neglect  to  executo  mandate  In  special  proceeding,  how  pun- 
ished  . I-  ^*^ 

mav  cjill  out  power  of  county  to  overcome  resistance,  1,  VH.  u,  ^iJ  ri  r.l* 

proceeillng*  if  resisted.. ........... »,  l<*-l«' 

to  have  custody  of  Jail  and  prisoners.    See  J  «l  ;  Ptt*jxra. 

to  admit  prisoner  to  Jail  liberties .......... — i,  1«^ 

conrt  may  order  lndicte<l  prisoner  to  be  produced  by J,  \» 

neglecting  to  closely  condne  prisoner  for  contempt,  etc..  llabtlliy 

of,  etc I,  l^ 

liability  of,  for  escape  or  a  prisoner.    See  Kstapb. 

when  a  party  to  action,  duties  of  coroner.    See  Coaoimu 

certificate  Axmished  to,  on  qualifying. ........................ 1.  ISS 

former,  powers  of.  when  to  cease. ................... — i.  1S3 

to  deliver  Jails,  process,  etc.,  to  sncccsijor ..- i,  1*4,  1*S 

to  return,  in  his  own  name,  process  fully  execat«d ...J,  ia< 

to  complete  execution  of  certain  process.. ............ ....^..i,  IS6 

to  deliver  certain  orders  of  arre«t  to  new I.  157 
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delivery  of  Jails,  process,  etc.,  how  enforced i,    188 

to  attend  general  term  of  supreme  court ;  duties  thereat i,    242 

fees  for,  how  paid i,    243 

limitation  of  action  acainst i,  383,    385 

to  serve  summons  and  make  return i,    425 

mode  of  service  of  summons  upon,  in  action  for  escape i,    426 

certificate  of,  is  proof  of  service  of  summons.. i,    434 

when  liable  as  ball ;  prosecution  of  official  bond i,  5^,    588 

has  rights  and  privileges  of  ball i,    595 

duty  of,  on  execution  against  defendant  under  bail i,    598 

may  be  ordered  to  take  and  deliver  or  convey  property i,    718 

return  made  by,  may  be  amended  by  order. i,    725 

preference  of  action  agaiuKt i.    791 

warrant  of  commitment  of  witness  to  Issue  to i.    858 

liability  for  arrest  of  witness  attending  under  subpopnn i.  863,    864 

duties,  with  respect  to  trial  Jurors.    See  Trial  bt  Juhy. 

in  case  of  struck  and  foreign  Jury i,  1065-1071 

neglect  to  take  charge  of  Jury,  in  special  proceeding,  how  pun- 
ished  I,  1196 

notice  to,  of  fine  imposed - i,  1197,  1198 

fine,  how  collected  or  remitted i,  1199 

salesof  real  property  to  be  by,  or  referee  ;  effect  of  conveyance,  i,  1242 

conveyance  of  interest  of  party,  what  to  state,  etc i,  12*4 

duty  of,  on  payment  to  him  of  amount  of  execution i,  1266 

execution  to  Issue  to ;  provision  where  he  Is  party,  etc i,  1362 

to  indorse,  on  e.\ecution,  time  of  its  receipt i,  1363 

duties,  on  sale  under  execution.    Sec  Salje. 
substitution  of  Indemnitors  for,  in  action  for  levy  under  execu- 
tion, etc 1,1421-1427 

to  give  notice  of  such  action  to  indemnitors,  etc i,  1427 

fees  and  undertaking  on  service  of  habeas  corpus ii,  2(»o<>-2on2 

proceedings,  etc.,  on  writ  of  assessment  of  damages. ii,  21<i6-211l 

not  returning  mandate,  to  show  cause  why  attachment  should 

not  issue ii,  2270 

duty  of,  in  executing  warrant  of  attachment   for  contempt, 

II,  ^6-2283 

liable  for  insufficient  sureties n,  2291 

warrant  to,  for  collection  of  tine;    execution  thereof ;   liability 

thereou il,  2294-2300 

In  supplementary  proceedings,  arrest  of  judgment  debtor,  ii,  2347-2349 

2453 

order  for  payment  to,  by  person  Indebted n,  2446 

requiring  delivery  of  money  or  property  to....« ii,  2447 

duty  and  liability  of il,  2448-2450 

warrant  to  seire  property  withheld  ft-om  executor,  etc ii,  2714 

execution  upon  Justice  s  Judgment,  must  discharge  prisoner, 

when II,  3034 

penalty  for  not ii,  3035 

liability  and  duty  of,  as  to  process  of  certain  local  courts ii,  3201 

fees  of,  must  be  taxed  on  demand n,  8287 

amount  thereof. ii,  3307 

action  upon  official  bond  of.    See  OrriciAL  Boin>. 

duties  of,  in  executing  particular  mandates.    See  the  titles  of 

those  mandates,  respectively, 
sale  by  sheriff.    See  Sale. 

liabilities,  duties,  and  proceedings  of,  in  action  for  chattel.    See 
Chattkl,  Action  pob  a,  btc. 

8HniFP*8  JumT : ' 

to  try  third  person's  claim  to  property  seized  under  mandate,  i,    106 

109 

attached i.   657 

proceedings  after,  and  eflfect  of  trial i,  658,    650 
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in  New- York,  how  selected ^ ^^^ „.^ 

to  try  person  8  claim  to  prox>erty  seized  under  execution — 
proceedings  after,  and  cflfect  of  trial .^^^.^. 

limitation  of  action »...»...i.~..........»... ^.. .- — L   3S4 

pleading  and  proofs  ........ . x,  i3i.   at 

damages  by  a  woman « -. ._ n,  1** 

no  Jurisdiction,  In  Jastlce*a  court — . „ . n,  XR3 

district  court  of  New- York.... u,  533 

Justices'  courts  of  Albany  and  Troy Ji,  S225 

included  In  term, "'  personal  li^ury  "  in  this  act ".  X3ti 

Spscial  ADjrnnsTRATOB.    See  Svulooatk,  and  n,  2RSI. 
Special  Couittt  Judob  : 

may  issue  habeas  corpus  to  testify,  when  ..^.^...^ n,  2D«»-3ill 

when  to  take  bail  on  certiorari ;  filing  recognizance,  etc  .n,  2IMS,  x< 

habeas  corpus  to  inquire,  etc.,  application  to u.  2DIT.  JUi 

when  must  be  granted.;  penalty  for  refhsing. „  . n,  20a» 

when  may  be  granted  in  another  county,  retamable  be£>r(L 

11,  3B3 

warrant  to  bring  up  prisoner  being  removed -.». il  3f»M 

in  summary  proceedings  to  recover  land,  application  to.«....~ii.  2234 
supplementary  proceedings  may  be  Instituted  before  ...........  Ji.  :^t.14 

onler,  when  returnable  l>efore .^ ii,  H.M 

when  to  act  aa  surrogate , ru  ^^-^ 

order  of  supreme  court  for  that  purpose „ n.  3iSJ 

how  such  authority  superseded ..^>,. n,  2*9 

compensation  ot  while  acting  as  surrogate — .....^..^  ......jl  2491 

acta,  etc.,  while  so  acting;  when  and  how  recorded. ........ n.  »9t 

Spioial  Jury.    See  Teial  bt  Jxjkt^  Jubt. 

Special  PiiocEiDnro : 

not  discontinued  by  change,  vacancy,  etc. .  in  judges . i.     3 

commenced  before  one  Judge  may  be  continued  before  anoCber. 

1,38,    Sf 

parties  may  stipulate  to  try,  elsewhere  than  at  court-house i,     S 

not  to  abate  by  failure  or  adjournment  of  court i.      44 

disability  of  olflcer  before  whom,  pending  substitution,  etc.i,  52,     S 

powers  of  Judge  of  superior  city  court.  In .^ i.    ass 

removal  of,  from  superior  city  court,  to  supreme  court i.    389 

coiinty  court  to  supreme  court u    :\€2 

rules  of  limitation  of  action,  apply  to i,    4U 

process,  e  tc. ,  for  commencing,  when  served  like  summons l    4-13 

return  or  paper  in.  where  to  be  filed _ u    "^ 

order  in,  where  to  be  entered....... - t,    i^ 

witness  subpoenaed,  etc.,  exempted  from  arrest... i,    >*w 

how  production  of  book  of  account  compelled  In -.~....»^i,    S6J 

subpoena  for  witness i,    ?6i 

punishment  for  dlsol>edience  to ..i,  «>a5-©r 

See,  also,  "WrtKESS. 

discharge  of  Jury  failing  to  agree « «.. i,  llSS 

Jurors  in,  penalty  for  non-attendance .......... .^^ i,  ii«6 

officer  to  take  charge  of «..i....... .....~ i,  1198 

fine,  how  collected - i.  Il?7-li99 

appeal  from  order  In  same  court i,  l» 

to  supreme  court  fhim  another  court  or  Judge «. i,  KwT 

preceding  order  may  be  reviewed  on ... i,  1355 

limitation  of  time  for . i,  13» 

provisions  as  to  appeal  to  general  term,  etc.,  applied  to^,  1361 
relating  to  actions  apply  to ,.,. .    i^  Ufl 
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to  recover  real  property;  when  cannot  be  taken. ii,  1688 

effect  of  transfer  of  cause  of  action  in ii,  1909 

by  or  against  unincorporated  association ;  how  maintained n,  1919 

certain  county,  town,  etc.,  offlcera ii,  1926-1930 

certiorari  cannot  issue  to  review  determination  of,  by  court  of 

record ......~ « il.  2121 

presentation  of  petition  is  deemed  commencement  of,  in  sur- 

rof^ate's  court ,.. ,..« n.  2517 

Justice  of  the  peace  hasjnrlsdtction  In,  when  specially  conferred 

by  law II,  2861 

transfer  of,  when  Justice  of  the  peace  disquallfled .....ii,  3150-3192 

ftom  certain  local  courts  to  supreme  court.^ ...~ ii,  3197 

costs  In,  In  court  of  record,  how  awarded ii.  3240 

amount  of,  in  certain  pn)ceedingii  commenced  by  State  writ, 

II,  32&8,  3299 
iecnrity  for. « ii,  3279 

Sroceedlngs  rightfhlly  taken  in,  not  affected  by  this  act ii,  3392 
eflnitlon  of n,  3334 

8 revisions  of  the  Code  relating  to«  confined  to  civil  case«.........n,  3343 
-I  jmrrogate*s  court.    See  Subsooats  aitd  his  Coubt. 

Spfxial  Sessions,  Courts  op  : 

are  courts  not  of  record........ i,       3 


of  oonrt  of  record,  adlonmment  of;  proceedings  ttaerenpon i,     34 

"        *  >, the""  -  ^'" ' '- 


SPXCTAL  SuftBOQATB*. 

his  official  designation n,  2483 

when  to  act  as  surrogate ii,  2484 

order  of  supreme  court  for  that  purpose ii,  2488 

authority  so  conferred,  how  superseded ii,  2489 

compensation  of,  when  acting  as  surrogate ii,  2493 

acts,  etc.«  of,  when  acting  as  surrogate,  where  and  how  recorded, 

n,  2494 
may  act  in  surrogate's  absence,  on  petition  for  discovery  of 
property  withheld ...........n,  2709 

See  SURROGATB. 

BnoiALTiBM 

1 , . 

See,  also,  the  titles  of  the  several  oonrts, 

Special  Txbdict.    See  Yebdict. 
Spboitic  Pbbfobvancb  : 

when  appeal  from  judgment  does  not  afltet  owner's  right  to  sell, 

1, 1323 
See  Appeal. 

BPBCiFioATioirs : 

in  opposition  to  Insolvent's  discharge,  etc n,  2168 

to  petition  for  Insolvent's  discharge  firom  arrest........ n,  2193 

SfASB: 

arrest  In  action  to  recover  money,  etc. ,  belonging  to..,...............i,    949 

officer,  ii^unctlon  order,  how  issued  against I,    609 

propertyiaken  pursuant  to  statute  o^etc.  cannot  be  replevied, 

unless,  etc n,  1690,  2919 

8ee  AnoBKBT-OBirBBAL;  Pbople  of  thb  Statb;  Offxobb;  Pubuo 
Funds. 

BlAVB  ENOnrBBB  AND  SUBTBTOB  : 

.    may  require  searches  In  certain  public  offices  to  be  made  with- 
out fee.  .....^...^ r ~ II.  M» 
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Staw  Papbk  :  ToL  Sue 

pnblication  of  order  to  sliofr  cauM  on  applicaUon  (^  inwlveot 

for  discharge  from  debts,  to  be  In. . ju  2165 

publication  In,  of  order  to  show  canse  on  petition  of  insiHTeat 

debtor  for  exemption,  etc..  from  arrests .Ji.  asS 

order  to  show  cause  on  petition  for  voluntary  di^olntioQ  of  cur- 

E oration  to  be  published  in n.  SCSI 
en  pabllcation  of  citation,  etc,  in  sarrosate^  court,  Mdered 

in n,  2HS,  S53I 

publication  may  be  made  In.  when  proprietor  of  conntr  i 
ler  refuses.. 


papcrn 
proof  of  a 


r  such  publicaUon,  what  to  state 

Stats  Tr£asu&£B  : 

to  pay  to  governor  damages  asMned  by  Inquisition,  etc.. 


legacy,  etc.,  of  unknown  persou  to  be  paid  to  ;  clainxs  thereto,  il  TiT 
may  require  searches  in  certain  public  offices  to  be  mad«  witb- 

Btatb  Writs: 

enumeration  of. ~ n.  1?SI 

must  be  under  seal  of  court il  Vj^ 

at  the  instance  of  the  people — u.  i".^ 

relator,  when  Joined  with  people  ;  parties,  how  styit^l „.n.  I'm 

parties  may  appear  by  attorney .- ii.  l9iS^ 

allowance  of,  to  be  Indorsed  and  signed ..^ „.  Ji.  I** 

final  order;  certain  proceedings  same  as  In  actions. ii,  lv«r 

when  such  writs  returnable ii,  i.^ 

how  served ii,  liw» 

habeas  corpus,  how  served;  fees  and  undertaking , ii,  3*0 

fees  to  persons  not  officers lu  -3** 

qualiflcation  of  last  two  sections ii,  3*e 

mode  of  service  of  certain,  when  |>erson  conceals  hlmM«lr\ ii.  j^d 

costs,  attachment  for  non-payment  of, ii.  2««u 

amount  of  defendant's n,  rC"--,  ijje 

for  provisions  applicable  to  particular  writ«,  see  titles  of  thos^ 
writs. 

Btatdt* : 

limitation  of  acUon  on  liability  created  by „ i.  5^2-.t>i 

private^,  how  pleaded ~ ~ — i.    .v* 

of  the  State,  how  proved ~ i,    ^:e 

of  other  states  and  foreign  country,  how  prove«l ..,,.1,    Wi 

property  taken  pursuant  to,  cannot  be  replevied,  uiiie^i^  etc. . 

u,  161* ',  2«r« 

certiorari ;  where  right  to  the  writ,  etc..  is  conferred  by 11.  2i3> 

provisions  of  former,  not  aSbcteil  by  provisions  of  this  act  reUr- 

ing  to  certiorari — .11,  a-C 

when  increased  costs  allowed  to  defenilant  in  action  brooght  fu. 

act  done  under  statute  of  the  State ii,  32&S  ^SS^ 

rule  of  common  law  as  to  strict  construction  of.  not  applicable. 

II,  3M5 
action  for  penalty  or  (brfeltnra  under.    See  Penalty. 

Stay  of  PaocnDiMoa : 

when  not  to  exceed  20  days. L    TTS 

and  enlargement  of  time,  in  mandamus  proceedings. il  ai-^ 

In  proceedings  for  writ  of  prohibition 11,  ZU'l 

upon  Issue  of  writ  of  certiorari  to  review,  etc n.  ZIU 

on  certiorari  to  review,  by  appeal  to  court  of  appeals;  effect 

thereof ^....^ „ ll,  2M5 

on  warrant,  or  execution  for  costs,  in  summary  proceeding;*  lo 

recover  possession  of  land « ^..».^ ...ll,  2254.  2296 

See,  also.  Appeal  ;  UMDUiTAKiNa. 
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8s«xo«rapher:  Vol.  Sec. 

general  qoallflcations  and  duties  of;  oath  of  office,  etc f,  Si-M 

notes  of,  may  be  treated  as  minutes  of  Judge,  for  certain  pur- 
poses  - ~ I,  1U07 

for  diflferent  courts  and  counties.    8ce  title-*  of  tiiose  courts  and 
counties. 

for  surrogate'R  court,  in  New-York  mid  KIurs ii,  2iil2 

in  other  counties ii,  *£iVi 

duty  of. II,  2M1 

minutes  taken  :  how  authenticated  ;  bound ii,  2542,  2M3 

foes  of,  for  copies  of  notes ii,  3311 

Stockholder: 

of  moneyed   corporation   or  banking  association,  limitation  of 

action  against i.    3W 

of  corporation  may  be  Joined  as  defendants,  in  action  against 

corporation  ;  when n,  1790 

when  separate  action  moy  be  brought  against ii.  1791 

proceedings  in  either  of  two  last-named  actions Ii,  17y2-r96 

offlcers.  etc..  may  be  compelled  to  testify ii.  18U5 

misnoiner  of  conlefeudant   not  available  as  defence  in  action 

against ^.. ii,  1813 

8tkats: 

action  against  person  sufl'erlng,  etc.,  strays,  when  and  by  whom, 

II,  3082 

penalties  to  be  recovered ii,  3«vs3 

animals  strayinK.  certain  ofticers  to  seize ii,  ;<nH4 

when  private  person  may  seize ii,  3085 

officer  or  p<*r8on  soizitiff  to  present  petition ii,  3(M*6 

precept  to  be  issued  thereup«jn li,  ;i087 

how  Ferved ii,  ."Viks 

proof  of  service ii.  3<»89 

answer ;  trial ii,  'Jim 

decision  for  petitioner :  final  onler;  warrant  to  sell it,  3001 

disposition  of  proceeds  of  saie if,  3f»92 

surplus II.  SOiiS 

when  no  claim  made  within  a  year ri,  3094 

order  upon  claim  for;  appeal  therefrom ii,  309.5 

decision  for  pen>on  answrrlng;  proceedings ii.  3096 

*}omand  of  possession  before  trial;  proceediuRS  thereup<»n ii.  30*i7 

when  animal  wilfully  set  at  larse;  demand  of  possession ii,  3in»s 

action  by  owner ii,  3099 

petitioner  and  oflker ii.  .3HiO 

deroann  of  possession  after  final  order  and  before  sale ii,  3101 

appeal  from  onler  upon  demand  of  possession ii.  3l(»2 

stay  of  proceedings ii,  3103 

from  final  order,  upon  petition ii,  3104 

by  claimant ;  stay  of  proceedings  and  delivery  of  possession, 

II,  3105 

f>rocee«llng«  upon  affirmance ii,  3U« 
imitation  of  action  for  seizing  animals. ii,  3l(i7 

certain  actions  cannot  be  maintained ir,  3108 

where  several  animals  are  trespassing ;  damages  and  proceed- 
ings  ~ II.  3109 

owners  are  different ;  proceedings  in  other  cases ii.  M 10 

surplus II,  3111 

when  one  action,  etc.,  supersetles  any  other. ii,  3112 

rights  of  officer  when  private  person  falls  to  prosecute ii,  3113 

person  having  a  special  property  deemed  owner ii,  3114 

agent  may  act  for  his  principal ii,  3115 

8TBEET  ComnssioirxR: 

may  seixe  strays.^.. « .^. ii.  S084 
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Struck  Juet.    SeeT&iAL  bt  Just;  Juat.  ToU  i 

BuBJUSBioir  OP  OoifTBOVXEsr: 
how  made ;  cbm  for,  etc.. 


papers  to  be  filed ;  controversy  therenpon  becomes  actlozi.. i.  IJ« 

proceedings  on,  regnUted ;  trtal.  Judgment,  etc^  «.~.....^_~i.  IJM 
See  AKunuiTioai. 

Bvbpcska: 

conrts  of  record  may  tssne. 


flrom  superior  city  court,  may  be  served,  where..^ .-^.^ ^i  S8 

fkom  N.  T.  marine  court,  may  be  served,  where ...., i,  SK 

mode  of  service ;  penalty  for  disobedience  to ^.^^ —..i,  ff^-BU 

See  Witness. 

dnces  tecnm,  records  not  to  be  removed  by  virtue  of,  etc.^. i.  ^» 

to  produce  book  of  acoount.........^...^. ».^...... . — l  -^T 

books  or  papers  of  corporation — L  **» 

served  on  corporation  or  public  officer,  how  obeyed...^..^.^,  '^ 

for  witness  on  deposition  by  consent ~.. « • i,  -C* 

to  be  used  on  motion ^ ^ j.  W 

to  be  used  without  the  SUte ^ i,  fliwis 

penalties  for  disobedience  to  such ,.....~~ ^.. »« i,  ^m 

from  Justice's  court.    See  Jnsnoa  op  tb«  PaAca  A3n>  bis 
COUET,  10, 

See,  also.  Witness. 

SiTBSTiTUTKD  SfiRYiCK.    See  JuDaxKiTT  ;  Sekticb  ;  Sumioirs. 

of  precept,  in  summary  proceedings  to  recover  poaaesakm  of 

of  citation  in  sun-ogaiite's  court...... ~,..„-.....l.I!Z!!1J..«-J.^nI  ^Si 

Substitution  : 

of  one  officer  for  another,  in  special  proceeding ...-i.  52,     u 

of  defendant  in  place  or  sheriff,  after  attachment  dlacfaargexl, 

of  representative,  etc.  ,*ln  case  of  death  of  soTe  p«Jrty . .  !Tl.»..,.i,    7^7 

of  party,  does  not  invalidate  bond  or  undertaking..........^ i.    m5 

of  indemnitors  in  action  against  officer  for  levy,  etc..»«..~i,  1421-K7 
of  parties  on  appeal.    See  Appeal. 

of  plalntifTin  partition,  when  court  may  order...- ...-^ it,  IMT 

of  suocesaor  of  officer,  after  death,  etc.,  pending  action,  etc.  .xi.  ron 
of  party  on  appeal  from  surrogates  court..... n.  H^i 

Suffolk  County: 

stenographer  for  supreme  court,  county  court,  etc..  In. i,  256,    2T 

Summary  Prookeuinos  to  Rroovkr  Possbssion  op  Re-u.  Pk4>psett  : 

for  removal  of  tenant — ........ — .. . ii,  2i:r* 

person  holding  over  land  sold,  or  held  on  shares,  squatter, 

in  case  of  forcible  entry  or  detainer .... ..................n^  j_.' 

application,  to  what  courts  and  officers  made.... . »^.....n.  2S* 

petition  by  person  entitle<l  to  possession. ,..«....«.. ii,  jjv 

notice  to  quit  in  certain  cases....... ....^....zi.  rjr^ 

'        by  neighbor  of  bawdy-house,  etc .....ii.  JTT 

procept  to  be  issued  on  petition .-..*.-«,ji,  22SS 

how  issued  in  New-York  oil}' ......—. ii,  in? 

how  served ..«. n,  2^» 

duty  of  person  to  whom  copy  delivered.... n,  J2C1 

when  to  be  served  on  landlord  of  bawdy^houae,  etc.~........ii,  ZX 

proof  of  ser\-ico „....-.— ..................n,  22«3 

•oswer. ......^......^.......^lij  z^ii 

issues  upon  forcible  entry  or  detainer — .«il,  J«» 

transfer  of  cause,  InNcw.Tork  district  court ,.,  ti,  25*« 
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SUMMAMJ  PROOiBsnros,  ETC.— CoDtlnaed.  Vol.  Sec. 

trial  of  iflsues  Joined '. ii,  2247 

adjournment ....^ ii,  224S 

final  order ^ „.. ii,  2349 

amonnt  of  costs  allowed ;  how  collected ii,  2250 

-warrant  to  deliver  pouesaion  of  premises ii,  2251 

exiMution  thereof. ii,  2252 

when  cancels  lease;  landlord  may  recover  rent ii,  2252,  2253 

and  execution  for  costs,  when  and  how  stayed ii,  2254 

undertaking  to  stay ;  how, disposed  of. „ ii,  2255 

redemption  by  lessee ii,  2256 

by  creditor  of  lessee ii,  2257 

qualification  of  last  two  sections ii,  2258 

order  thereupon :  liability  of  person  redeeming ii,  2259 

appeal  from  final  order  in ii,  22(50 

effect  limited  in  certain  cases » ii,  2261 

warrant:  how  stayed n,  2262 

appellate  court  may  award  restitution ;  action  for  damages, 

II,  2263 

application  of  foregoing  provisions ;  effect  of  final  order.... ii,  2264 

how  proceedings  stayed ii,  2265 

SncMoirs : 

delivery  of,  to  officer  for  service,  when  deemed  commencement 

of  action 1,399,  400 

civil  action  in  court  of  record,  commenced  by i,  416 

requisites  of.........~ i,  417 

form  of. ..I,  418 

complaint  or  notice,  when  to  accompany ;  consequence  of  fail- 
ure  - 1, 419,  420 

notice  of  no  personal  claim,  etc^  when  to  accompany i;  423 

effect  of. I.  423 

voluntary  general  appearance  equivalent  to  personal  service.  ...i,  424 

personal  service ;  wno  may  make ;  sheriff's  duty,  etc i,  425 

on  sheriff,  In  action  for  escape i,  426 

on  natural  person i,  426-429 

on  person  designated  to  receive  same. «. i,  430 

on  domestic  corporation i,  431 

on  foreign  corporation i,  432 

proof  of. 1,  434 

substitutes  for  personal  service ;  in  court  of  record,  where  de- 
fendant not  found,  or  evades,  etc....... l,  435,  436 

filing  of  papers;  proof  of  service i,  437 

by  publication,  and  without  the  State i,  43^-443,  445 

proof  of. - I,  444 

unknown  defendant,  how  designated i,  4:,1 

supplemental,  when  to  issue ;  service,  etc i,  453,  76() 

order  of  arrest  may  issue  to  accompany i,  5^8 

liXlunction  order  may  issue  to  accompany i,  6<>R 

warrant  of  attachment  may  issue  to  accompany. I,  638 

service  of,  after  issuing  warrant  of  attachment i,  038 

rules  as  to  service  of  lumers,  generally,  do  not  apply  to i,  802 

dismissal  of  complaint  lor  neglect  to  serve i,  821,  822 

to  be  filed  within  ten  days  after  service I,  824 

service  of,  must  be  made  within  sixty  days  after  filing  lis  pen- 
dens, etc - ~ II,  1670 

requisites  of,  for  Judgment  by  default  in  matrimonial  actions^ii,  1774 

service,  filing,  etc.,  in  action  for  penalty,  etc „ n,  1895 

indorsement  noon,  in  action  for  statutory  penalty,  etc...-ii,  1897,  1964 
designation  or  officer,  in  summons,  in   certain   actions  by  or 

against ii,  1929 

SmncoNS  i5  Justicr's  Coukt  : 

commencement  of  action  by ii,  2876 

contents  of.„ n,  2877 
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SuxMOXs  IS  Justice's  Court  —  Continued.  Tol  See- 

service  of. 

service  oC  upon  corporation 

second  and  third  summons;  eHect  thereof. .— .-.^ 

where  name  of  defendant  is  unknown ^ „ 

return  of  summons......... ..... 

service  of  summons  and  warrant  of  attachment 

EroceedingB,  when  summonn  not  personally  served 
ow  to  be  served  in  action  for  a  chattel 

proceedings  tn  such  action,  when  summons  not  personally  !<n >  l 

on  defendant . n,  :-'*2 

action  not  affected  by  failure  to  reple\T.  after  service  of. ir.  2  3 

Joinder  of  issue  on  return  of. . ::.  2j.4 

publication  of,  when  proprietor  of  county  ncwbp^>er  nefij>-  -, 
etc.;  affidavit  of  such  publication ..» ^^.^i,Xi--\  ^H 

SUXM05S  IN  CERTAIN  CoURTS  OF  CiTIXa : 

copy  of  complaint  may  be  served  with,  in  Justice's  court  In  Bro^k- 

(lelluuit  on'retum  of,  may  be  oi>ened,  injusUcf's  court  Tii  Bm-A- 

in  New- York  marine  court — i:.  :4H3 

service  of,  without  the  city  of  New- York,  or  by  publicattou.  In 

action  in  that  court. „ ~.. «- -.11.  37^ 

In  New- York  marine  court,  when  orrter  of  arrest  ^rant^d.  In  cr-- 

tain  marine  causes „ ...lu  r.17— '!>3 

in  city  court  of  Yonkers,  where  may  he  6ervpd.„ ir.  iii> 

service  of  copy  of  complaint  with.  In  New-York  district  oooriv 

and  Justices' courts  of  Albany  and  Troy 11.  tST 

and  proof  of  service. 11.  •:_*•* 

commencement  of  action  by.  in  such  court ,n.  x?j& 

must  bo  made  returnable  immediately,  when  onkr  of  am-^- 

granted  in  New-York  district  courts...^ ...11,  2S5 

Sunday ; 

courts  not  to  alt  on,  except,  etc  .............. ........... -^...^ i,      ( 

arrest  on,  when  allowed _ i,      6 

commitment  and  discharKe  of  prisoner  on,  when  allowed....^...i.      S 

when  excluded  In  computing  time ~«^ ., i.    •■?* 

habeas  corpus  to  inquire,  etc.,  may  be  Issued  and  served  on....n.  3i>I> 
sale  on  mortgage  foreclosure  by  advertisement  not  to  be  held  on. 

IL  2383 

SUPKRINTENOKIfT  OF  THE  PoOR.     See  OVXREEXR  OF  THR  PoOR. 

Superior  City  Courts  {gmeraUy) : 

may  direct  clerk  to  destroy  certain  papers. 


judges  of,  may  perform  duties  of  Justice  of  supreme   court  at 

chambers  « 1.  "4I 

Jurisdiction  of,  generally „ 1,  js.t 

as  to  domestic  corporations,  etc.,  how  dctennlne«l_ .  .1.  X 

where  there  are  two  or  more  defendants. i,  y^ 

presumed  ;  want  of  Jurisdiction,  matter  of  dt.-foncc_ 1.  >* 

when  co-extensive  with  that  of  supreme  court _i,  >T 

Jiiilffc  of,  h.is  powers,  etc.,  of  justice  of  supreme  court ...i,  3rr.  3» 

n«niovol  of  actions.  Into  supreme  corrt,  to  change  place  of  trial 

I.  av^.  m 

appeal  from  order. ....„ ^....., i,  :!n 

stay  of  proceedings,  to  procure '{  *V; 

whcnlud/res  of  city  courts  cannot  act i.'  zT^ 

from  supreme  court  to  citv  court  by  con«onl i  t* 

duty  of  clerks,  on  reniovai ; „ {  ^ 

not  to  invalidate  former  proceedings,  etc r.....]^'''V  27^ 

when  county  Judge  may  malceonier  in ...    V  ^T 
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SVPSRiOR  City  Coubtw  — Continued.  Vol.  Sec. 

may  send  process  to  any  county,  when « i,    278 

proceedings  commenceil  before  one  Judge  of,  may  bo  contiuuM 

before  another i,  36,    279 

terms,  appointment  of. > i,    280 

general,  by  whom  held ;  cause  when  reheard,  etc i,    281 

special  and  trial,  by  whom  held i,    282 

new  records,  etc.,  in  place  of  those  mutilated  or  iixjurotl i,    283 

clerks  and  deputies ;  appointment,  removal,  powers,  etc...-i,  284,    285 
See,  also.  Clerk. 

may  appoint  receiver  in  certain  cases i,    713 

power  «»f,  as  to  transfer  of  money,  etc..  in  court i,    748 

judKe  of,  mav  order  discharge  of  witness  from  arrest- i,    862 

may  eutcrtam  application  of  gtiardian,  etc.,  to  agree  to  partition, 

II,  1500 

application  to,  for  leave  to  sue  sherlBTg  official  bond ...ii.  IKSO 

what  proof  required  before  granting  leave ii,  18S0 

ortlor  granting  leave  ;I action  thereuiwn ii.  is-^l 

same  provisions  as  to  suits  on  other  official  bonds^ ii,  1HSG-I88\i 

action  fur  i)enalty  incurred  by  doing  act  atUudged  lawful  by  gen- 
eral term  of,  cannot  be  maintained  when ii.  1961 

Judge  of,  may  issue  habeas  cor|)us  to  testify,  when...ii,  2inw,  2i>lo,  2iHl 

JiidK'e  of,  when  to  take  bill  on  c<*rtlorarl ii,  2i)46 

must  lile  recognizance  with  clerk ii,  a>17 

api»eal  from  final  order  of  general  term  of,  in  halieas  corpus  or 

tvrliorarl;  ball  thereon - ii.  2nf>2 

certiorari  to  review,  etc.,  can  issue  out  of. ii,  2123 

may  appoint  trustee  for  property  of  criminal  during  imprison- 
ment  ^ II.  22iy 

Juriwlictlon  of,  over  person  and  properly  of  lunatic,  etc ii.  2320 

duty  of  such  court  exercising  such  Jurisdiction ii,  2321 

Judge  of,  may  act  in  surrogate's  absence,  on  petition  for  discov- 
ery of  proi)erty  withheld « ii,  27f>9 

■what  courts  are  so  designated Ii.  3343 

for  provisions  specially  applicable  to  local  courts.    8ee  titles  of 

iho8c  courts. 
For  appeal  to  general  term  of,  provisions  being  the  same  as  in 

the  supemc  court.    See  Supremje  Court.  Appeals. 
See  the  titles  of  the  several  superior  city  courts,  and  of  the 
various  actions  and  special  proceedings. 

Superior  Court  of  Bupfaio.    Sec  Buffalo,  Supkrior  Court  of. 

Superior  Court  of  the  Citt  or  Nkw-York.     See  Nkw-York, 

Superior  Court,  etc. 

Super«>edra8  : 

as  to  defendant  in  actual  custody,  when  ordere<l i,    572 

SuPERvisORa,  Boars  of  : 

to  pay  for  printing  calendars  of  certain  courts I,     20 

to  provide  rooms,  furniture,  etc.,  for  court*!  of  reconl i,      31 

for  payment  of  court  stenographers i,     88 

to  appoint  physician  to  county  Jail i,    126 

in  certain  counties,  to  provide  stenographer  fur  county  court 

and  court  of  sessions i,    :tt8 

resolutions,  etc.,  of,  how  proved I,    941 

may  appoint  temporary  surrogate,  in  cas/o  of  disability ii,  2492 

surrogate  to  report  foes  annually  to..... ii,  2A01 

may  authorize  appointment,  and  fl.\  compensation  of  clerks  in 

surrogntes  office.......^. ii.  2508 

when  costs  cannot  be  awarded  against,  in  action  on  account  of 

act  done  colore  officii,  etc ii,  3244 
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SuPPLBnuTAL: 

pleading.    See  CoKPLAnrr ;  Pixuaiw.  voJ.  Sec 

snmmons.    See  Sumfoirs. 

SCPPLIMEWTART  PROCBKDnCOS: 

when  court  may  discharge  for  contempt  in n.  2» 

the  different  reme<lie9  nnUcr  this  tUI«^.. 


nature  of;  review  of  orders i  -*y 

what  Jndse  may  entertain. — -• _-—  _  '^^   -*  ^ 

order  to  examine  Judgment  debtor  after  return  of  cx«uTion-.n,  -♦» 

before  return  of  execution — ~ 

warrant  of  arrest  Instead  of  order. 

after  the  order  has  been  made 

how  vacated,  etc - ]'•  -;^ 

\inderlalnng  may  be  required,  etc -.-.,.-— ^ .'«  .♦« 

order  to  examine  person  having  property,  etc^   of  jTi.l?ni*ri-. 

debtor - - - — ^  "^*^ 

either  order  may  re<iulre  attendance  before  a  referee u.  ^ 

reference  may  be  ordcreil  at  any  time ~..» ^    " 

proceedings  upon  examination ~~ 

referee  to  be  ewom ~ -— --;< 

order  permitting  person  Indebted  to  pny  d«^bi  to  shrnff. 

delivery  of  money  or  property  to  sheriif  or  receiver — . ■.'.  -".^ 

duty,  powers,  etc. ,  of  the  sheriff. • — r..  2«4s 

how  money  or  property  applied  to  pay  the  Jndpni^nt n.  24« 

balance  to  be  paid  or  delivered  to  Indgment  debtor,  etc ii.  -M» 

Judge  mavcnloln  transfer,  etc.,  of  property ii.  2^;[ 

service  of  certain  orders ~ - 1^  ^\^ 

of  a  warrant •• .— -u,  .*  o 

how  proceeding  discontinued  ordismi.«e«l _  n.  ::*■* 

costs  to  Judgment  creiiitor ^ «i   -^^ 

debtor,  bailee,  etc i^  ;<^ 

disobedience  to  order ;  how  punished n.  jto. 

upon  what  Judgment,  and  to  what  county,  the  execnium  mv.< 

haveis.sue<i , "   -^ 

In  what  count v  Judgment  debtor,  bailee,  etc..  must  atter<i ii.  -*» 

no  excuse  from  answering  that  answer  tends  to  conrirtk.n  [<•- 

fraud " "   -**^ 

proceedings  whenjudgment  Is  against  Joint  debtors .„   ..  .n,  :*5l 

commenced   before   one  Judge  may   be    couUno^l   b.f o-. 
another : •• • '^  **** 

cases  where  this  chapter  Is  not  apphcable ;  what  property  oaui>ot 
be-reached » "•  ^^ 

receiver,  when  and  how  to  be  appointed -.n.  '-*':* 

notice  to  other  creditors  of  application „..-IL  J*'-; 

only  one  appointed  ;  former  receivership  extendeil ii,  -<« 

order  to  be  filed  and  recorded n.  ->-, 

when  property  Is  vested  in - ii-  i^*"^ 

title  to  penujnal  property  extendetl  by  relation n.  -"^ 

countv  clerk  toreconl  order,  etc.;  penalty  for  neg'.ert ii,  -h^ 

to  be  subject  to  control  of  court...,. .-- u,  ^Tl 

on  decree  ot  surrogate's  court,  docketed,  etc ii.  iSo« 

Sup&XME  Court  : 

is  a  court  of  record -••.— -i-      5 

mav  direct  county  clerk  to  destroy  certain  papers - i,     g 

generai  terra  to'examiiie                    for  admission  to  practice...!,  ^ 

mav  suspend  or  remove  attorney  or  c<»unseIlor — i,  n 

attendants  upon  sittings  of. ~~. -. 1,  W,  95,  242 

general  Jurlsillction  of -i.  -1{ 

may  change  place  of  trial  of  actions  in  other  courta,  wheD 1,  2K"> 

Judicial  departments ;  general  tenns — i,  2» 

general  term  justices ;  designation,  term  of  office,  vacanciea.  etc. 

I.  219-22* 
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Court  —  Ck)Utf  ntied .  Yol.  Sec. 

general  term  Justices  may  act  without  department. i.   224 

disability,  proceedingii  in  case  of. I,    231 

general  terms,  times  and  places  of  holding,  how  appointed...!.  225-227 

associate  mstlce,  when  to  preside i,    228 

may  be  held  by  two  Justices i»   230 

7        re-argnmentordered,  If  two  Justices  do  not  concnr. i,    230 

officers  required  to  attend. i.    242 

duty  of  sherio;  as  to  rooms,  etc i,    242 

fees  of  officers  attending,  how  paid i,    243 

special  terms,  circuit  courts,  and  oyer  and  terminer,  times  and 

places  for  holding i,  232.    238 

publication  of  appointments i,    233 

governor  may  appoint  extraordinary  terms r,   234 

general  powers  and  duties  of  Justices i.    23ft 

Judges  of  other  courts  in  New- York  may  be  designated  to  hold 

terms i,    238 

their  powers;   may  decide  causes  after  designation    ex- 
pired.  I,    238 

fkflure  of  a  term,  governor  how  to  prevent i,    257 

adloumment  of  special  term  to  Judge's  chambers ;  trials  there- 
at  — I,    239 

Judges  of  superior  court  of  Buffalo  may  make  orders i.    240 

powers  of  justices  at  chambers,  who  may  exercise i,    241 

reporter  of.  how  styled i.'  244 

term  or  office:  how  appointed  and  removed i,  245-247 

papers  and  opinions  to  be  furnished  to i,    248 

duties  of;  no  salary i,    249 

publication  and  price  of  supreme  court  reports i,  249,    250 

stenographers  for,  in  first  district i,  251-263 

in  counties  of  second  district i,  264-257 

In  the  other  districts i.  258-281 

salaries  of  the  latter,  how  paid i,  269 

temporary;  hisexpenses,  etc.,  how  paid i,  261,    262 

removafof  cause  to  and  firom  superior  city  court.    See  Superior 
CiTT  Courts. 

from  N.  T.  marine  court i.    319 

ftt)m  county  court i,  341,    343 

Justice  may  make  orders  In  county  court i,    354 

tiUunction  order  against  State  officer,  issued  by,  at  general  term 

only  I,    805 

may  appoint  receiver  in  cert-ain  cases i,    713 

may  direct  transfer  of  money  In  court,  etc.,  to  guardian,  etc....i,    747 

motions  in,  where  to  be  heard i,    789 

Justice  of,  may  order  discharge  of  witness  arrested i,    882 

issue  subpoena  for  witness  on  deposition  to  be  used  without 

the  Stole;. i.  915.    917 

place  of  trial  of  actions i,    991 

Indge  may  order  additional  Jurors  for  circuit  or  oyer  and  ter- 
miner  X,  1038 

AppeaU : 

general  regulations  applicable  to  appeals i,  1293-1323 

See  Appeal. 

from  Judgment  of  Inferior  court :  when  It  lies i,  1340 

limitation  of  time;  security i,  1341 

fVom  order  of  inferior  court,  in  an  action I.  1342 

Hmltotion  of  time;  stay  of  proceedings I,  1348 

under  four  preceding  sections,   how    and    where    heard, 

etc 1-  1344 

Judgment  or  order,  where  cntere<l,  etc i,  1345 

to  general  term  fVom  final  Judgment  or  order  In  same  court, 

I,  1348-1348 
from  interlocutory  Judgment,  in  same  court,  etc i,  1349 
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SwPRKiu  CouKT  — Continued.  "^oL  Bee. 

to {n'noral  term  fr<>m  rtn.lja  lament. ronderenlaft^r  interl  «.u- 
tory  JU'Jgnii'iii  alJimifU,  or  n.w  trial    deaie>L,  in  AdJii-- 

court -. V  l^*'' 

limitarion  of  tinio i.  1/1 

stay  of  procetMlin;:-^ i.  1I>J1.  li'- 

paiKDi  ujxm  which  h«'anl 1.  1  -".; 

Jtid-Tiiu'iil-rol!  on  urtirmanc*  „ _ I.  \-'4 

when-  to  be  hearJ;  JU'l>;m«Mil  when"  ent«Tf -1 i.  I  -'> 

from  order  In  special  proceeding „  L  1  V^-I  vi 

See  SPFXIIL  Pr-h  tiKMNii, 

may  entertain  application  of  giianlian  of  infant,  etc..  to  a^rrre  lo 
partition —  ii.  r«"» 

application  to,  for  leave  to  sne  sheriffs  *'itirial  bond ii.  l--i 

same  provisions  as  to  Milts  on  oiht-r  onicial  h>orid- .n.  l— r-i--»# 

actiuu  for  penalty  for  doing  act  adjudir!- 1  lawtul  i»v  >{en«-r.i  t  -nn 
of.  cannot  be  maintained  pi'ndlns?  appi'al n    V'" 

Justice  of.  may  Issue  habeas  corpus  to  testify  whon ii.  :>»'~j  1. 

application  forhalnjas  c<»rpus  or  certiorari  to  inti'iirr.  etc..  niav 
l>e  ma>Ieto:  or  to  Justice  of ii,  AIT 

when  such  writ  may  he  made  returnable  befurt  aijothrr  Jii'U*'. 

penalty  on  court  or  Justice  for  reAislnK.  etc..  hab^'as  corpu*  o- 
oortiorari „ it.  >^» 

firoceedings  on  return  of  writ „ ii.  ^   I 
ustlce  of,  when  to  take  hail  on  certiorari. „..   rr.  :''>46 

when  Justice  of,  may  l<sue  certiorari  or  ha»>ea>  corpus  to  liiMUi*" 

etc..  without  application n   3t3 

Justice,  or  court,  may  issue  w.irTant  to  bring  up  i.ri-i«»n»-r  .i'=?  • 

to  be  removed,  proceedinj;s  iher»?t>n ij.  j»>'-<-3fT 

may  take  ball  pending  appeal  in  habt-as  corpus  or  ceriiur  iri. 

II.  i"..^.^*^ 

at  what  special  term  of.  mandamus  may  b»^  ^rrant^l „ ii   3'> 

general  term  of.  ni.iy  crant  mandamus,  when !i.  i»rv 

application  for  writ  of  assessment  of  damages  must  be  luaav  lo. 

II.  yJH 

certiorari  to  review,  etc.,  can  onlv  issue  out  of,  except,  et». ii.  :-i«i 

petition  for  discovery  of  death  of  life-tenant  may  l>€  prv>eni'^l 

to  sp.N  ial  t«nn li.  jyc 

has  Iuri<lictioM   of    person  and  property  of  lunatic.  Idiot,  anti 

habit  u,\l  drnnkani „ U.  rfjf' 

duty  of  >uch  court,  exercising  such  Juris«liction ii,  v>ji 

api'Ucatlon  for  appointment  of  such  committee  inu>i  be  at  «{-- 

tial  term ^..n.  223 

snpidfmentary  procc-edlngs  may  bo  instituted  before  Justic^-of. 

when n,  TiM 

authority  of  offlc^r  or  court  to  a- 1  as  surrogate,  in  case  ol  dis- 
ability. Is  estiiblishol  by  orbr  of  prneral  lerm n.  2t-*>2«?l 

Justice  of.  may  act  in  >ntToi:aie's  absence,  on  petition  for  discov- 
ery of  prop.>rty  withbeld n.  'i:>9 

new  action  may  Iv  brought  In,  after  answer  of  title  In  Justice  "^ 

court II.  2Sai 

actions  and  special  proceedings  pending  in  mavors  c*jurt  of 
Hudson,  and  reconler'a  court*  of  L'lica  and  Oswi-eo,  trans- 
ferred to ^ „ ^ II,  .IIST 

ScRKTv.    Soe.  also.  Bail  :  Bo.vd:  Boxd  ron  J aii,  LiBKitTfEs :  Fnper- 

TAKI.NG. 

io  undertating  or  bond,  when  one  is  snflaclent _ L    gll 

mu-t  Justify ^.^...^...i,    >1- 

wben  several  may  Justify,  In  smaller  accounts i*    >I3 

iii.iy  recover  his  costs  of  snlf.  incurred  for  beucUt  of  principaUii.  1916 
action  at;alnst.  on  offlcial  bond.     S^^-'  OmrlvL  RoND. 
ofex.'CJMor.  adniini-trator,  etc..  liability.  proceeiUnj,'s  to  be  re- 
leas.d.  etc.     See  .«*iRRoG.iTK.  etc. 
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SfTBOiON.    See  PoTSiciAir.  Yol.  Sec. 

SiTRPLUs  Monet: 

arising  on  foreclosure  sale,  under  Judgment,  disposition  of. ii,  1633 

by  advertisement,  disposition  of n,  2404-2408 

and  other  sales;  when  paid  to  surrogate ii,  2798 

distribution  of. n   2799 

sale  of  decedent's  real  property  to  pay  debts ;  pending  appealing  2769 

disposition  of.  arising  on  sale  of  animals  straying,  etc ii,  8092-3094 

when  owners  are  aeparate ii,  am 

8I7RPRI8B : 

relief  from  Judgnieut,eic.,  obtained  by i.    7-'4 

SaKRENDER.    See  Bail  ;  Bo!n>  i ob  Jail  Liberties. 

SUllROGATC  AJfD  HIS  CoURT : 

is  a  court  of  record .* j        3 

seal  of  surrogate  to  be  seal  of  court- ....Ji!!.l',     27 

certain  appeals  from,  have  preference  on  calendar,  when i!    791 

surrogate  and  cleric  must  search  filc-s  and  certify  transcripts i,    961 

proceodings  in,  to  procure  leave  to  Issue  execution  after  death  of 

Judgment  debtor i,  138O,  1381 

in  action  against  executor Ii,  182.^1827 

consent  of,  required  before  Infant  can  bring  action  for  partition, 

II    1534 
to  Issue  letters  testamentarj-,  after  Judgment  establishing  wlll,iii  1863 

action  upon  official  bond  of. n,  1886 

habeas  corpus  to  testify,  In  proceeding  before,  by  whom  issued, 
,.,...  ,  11,2909-2911 

Jnnadxctitm  of  the  court,  and  authority  ^  the.  surrogate : 

uenoral  Jurisdiction  of  surrogate's  court 11,  2472 

jurisdiction  always  presumed Ii,  2473 

not  lost  by  dofoct  In  record u,  2474 

effect  of  exercise  of. 11,  247.'i 

exclusive ;  whiit  surrogate's  court  lias 11,  2476 

concurrent  of  two  or  more  surrogates'  courts il,  2477 

how  affected  by  locality  of  debts ii,  2478 

In  newer  altered  county 11,  2479 

transfer  of  procecdintrs  to  proper  county n,  2480 

incidental  powers  of  the  surrogate Ii,  2ISI 

Thi-*  chapter  applicable  to  previous  wills,  etc II,  24.<2 

Difi'innlificntirms  and  disahiliiirs  qf  the  $urroffatf„  (md  vacancy  in 
(he  ojjirr : 

who  to  act  ns  surrogate  in  case  of  vacancv  or  disability 11,  2JM 

if  Mirrogiito  dlsqualined il,  24&> 

in  Ncw-Yorlc  and  Kings  counties 11.  2Afn\ 

proof  of  disqualification,  etc 11. 2H7,  21^-^ 

how  authority  suiMTseded u,  2IH9 

proceedings  in  New-York  and  Kings  counties  regulated.. ..11,  2AW 

tran-ifer  to  surrogate's  court 11,  2491 

tempornry  surrogate;  when  board  of  supervisors  iiiay  ap- 
point  11^  24V2 

compensation n,'  2I9.'< 

acts,  etc.,  where  and  hmv  recorded n',  2l(il 

surrogate,  special  di'squaliilcatlons 11,  2495,  2196 

otherdisqnaliflcations;  when  object  ioji  nuist  betaken 11,  2197 

Oeli'-rrrl  dnfie.s,  etc.,  of  the  surrofj<ttr  : 

surrogate  and  temporary  surrogate ;  their  offlcJal  «Ieslgnallon, 

n,  2483 

when  not  to  be  counsel,  etc 11,  2195 

to  report  fe««s II,  2j<U 

in  New-York  county ii,  2.'j()2 

notv-residents' estates,  papers  to  b-  transmitted  to  secretary 

of  State II,  2303 

when  to  attend  at  his  oftlce,  etc ^ .,,... II,  2505 
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BUSBOQATI  AH©  HIS  CoUKT  —  Continued.  Vol.  Sec 

General  provUions  rdattnff  to  the  amrt ;  ehrk  and  tUnographrn: 

books  to  be  kept. n.  24^^  3«J 

papers  and  books  to  be  preserved ~ .11,  ajj 

court  always  open •.•;-•;•:": :'  r";-- "'  ^ 

when  and  where  court  held  by  county  Ju.ljre "-  » 

clerks  rnsutTOgate's'offlce .. — ".  3^ 

clerk  of  surrogate's  court;  how  appointed  ;  his  powers, — n,  SW 

surrosratellable  for  his  acts u.  251« 

clerk  or  employee,  not  to  be  appraiser,  attorney.  *-tc... ^.11,  2ai 
stenographer  for  surrogate's  court  in  New- York  and  Kings, 

n,  si2 

In  other  counties .....................^ n,  gJJ 

DeMitions'qf  certain  txpr€*non»  tued  m  thtM  chajiUr u,  Sii 

Process,  and  service  thertqf;  parties :  appearance  : 

process,  where  and  by  whom  served n,  w 

proceedings  to  be  commenced  by  citation — 11,  »i» 

within  the  statute  of  limiUtloiis — 11,  2517 

who  must  be  cited;  persons  constituting  a  claM;  rule  « 

some  unknown - -n,  »is 

citation,  contents  of. •• ^^  saw 

personal  service  within  the  State ;  how  long  before  re- 

turn - " n,  301 

substitute  for,  upon  a  resident ~-.n.  OT 

order  for  service  by  publication,  etc 11,  » 

upon  persons  unknown,  etc - ".  2» 

when  and  how  made;  contents  thereof.... 11,  2s--« 

what  time  8en.Mce  required  before  return — ".  ^^ 

service  upon  acorporation,  infant,  lunatic,  etc 11,  '^x» 

infant,  etc.;  additional  requirement  in  certain  casesi-...  11,  ^'J 

appearance ;  how  made,  and  efloct  thereof. .- 11,  2^ 

attorney  must  be  regularly  admitted. 11.  ^ 

surrogate's  father  or  son  not  to  practice  before  him 11,  2SS 

special  guardian;  when  to  beappointe*! 11.  2^* 

notice  of  proceedings  to  appoint - lU  2OT 

proof  of  service  of  citation,  subpoena,  etc 11,  2^ 

how  citation,  order,  etc.,  published „ 11.  il^A  SS» 

I^eadinffs:  .     ,       ^  .      ^  „^^ 

written  pleadings,  when  required ;  when  oral  suffice — ji.  SOT 

veriflcatlon  thereof • ...-.-.. u.  2SJ4 

Pai/ment  qf  money  into  cfntrt;  miscellaneous  practice  reffuiattons : 
money,  how  ]jaid  Into  court  and  securities  taken ;  how  dls- 

posed  of... - n-  ^ 

mistakes,  omissions,  defects,  and  Irregularitl*^ .....11,  MS 

service  of  notices  and  other  papers .-ii.  »» 

discovery  of  books  and  papers „ n,  3»» 

depositions  taken  and  to  be  URe«l  within  the  State 11.  23W 

taken  without  the  State,  for  us«c  within  the  State — n,  2538 

Htaring  including  jury  trial  and  rr/rrence : 

testimony  of  aged,  sick,  or  inflnn  witness  in  surrogate  s 

county,  how  taken ^ n,  2SJ 

In  another  county — ~ ".  *«• 

stenographer;  general  duty n,  »" 

minutes  of  testimony,  how  authenticated ., 11.  ^O 

to  be  bound  In  volumes,  etc — n,  ^ 

bequest,  etc.,  does  not  disqualify,  etc.,  wUncsii 11.  »«4 

exceptions  to  surrogate's  decision ;  taking  and  settling ;  what 

brought  up  by  appeal ; "»  »*» 

when  surrogate  may  direct  a  reference;  referees  powers, 

etc - 11.  8M6 

trial  by  Jury 11,  25i8 

how  reviewed 11,  2M8 

appeal  from  order  thereupon;  costs. ....il,  2M9 

award  orjury  trial  on  reversal  in  probate  cases 11,  2368 
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BmtBOOAn  and  ms  Court—  Conilnufd.  Tol.  Sec, 

"Dfcrwt  and  orden;  attd  the  enforcement  ihertef: 

definition  of  **  final  onler  "  and  "decree  " Ii,  2S90 

decree  settling  an  account,  to  contain  Bummary  thereof.  ...ii«  2551 

or  order;  when  evidence  of  assets.. ii,  2552 

for  money ;  how  docketed ii,  2553 

enforcement  of,  by  execution  against  property ii,  2554 

by  punishment  for  contempt ii.  2565 

definition  or  "order";  how  order  enforced .« ii,  2596 

CMf  and/tf^ : 

costs :  how  made  payable ii,  2557 

when  discretionary;  when  not  allowed ii,  2368 

amount  to  be  fixed ;  disbursements ii,  2309 

.when  the  same  as  m  supreme  court it,  2560 

in  other  cases;  sums  allowable ii.  !S61 

additional  allowance  on  settling  accounts  of  ex.,  ad.,  g'n,  or 

test,  tr II,  2562 

upon  sale,  etc.,  of  real  property ii,  2563 

no  commissions  allowed „.....~ ii,  2564 

costs  of  appeal  from  order  directing  Jury  trial ii,  2549 

generally,  how  awarded ii,  2589 

amount  of.    See  Costs. 

fees  of  appraiser n,  2565 

other  officers  and  witnesses ii,  2366 

the  surrogate ii,  2567 

Appeals: 

what  brought  up  by  appeal ;  immaterial  errors  dlsregar«leiL  ii,  2545 

appeal  from  order  directing  a  new  trial  by  Jury ii,  2>49 

by  a  party ii,  2568 

person  not  a  party ii,  2369 

to  what  court  it  may  be  taken ii,  2570 

brings  up  intermediate  order  for  review ii,  2571 

within  what  time ii,  2572 

who  must  be  made  parties ii,  2^73 

how  taken ii.  2574 

on  the  law  or  the  facts ;  case  to  be  made,  etc ir,  iWd 

parties,  how  designated ii,  2575 

when  adverse  party  has  died ii,  2575 

dies  pending  appeol it.  2575 

order  or  substitution ii,  2575 

defects  may  be  supplied ii.  2575 

security  may  be  waived ii.  2375 

undertaking,  deposit  in  lieu  of. n,  2575 

must  be  filed -...li,  2575 

'     new  given  if  sureties  become  Insolvent. ii,  2575 

action  upon ii,  2575 

required  to  perfect  appeal ii,  2577 

where  decree  for  money  or  property,  etc .....ii,  2578 

to  stay  pmcee<linc!i  where  apjiellant  committed ii.  2579 

amount  of,  how  fixed:  may  belncrea.Hed ii,  2580 

requisites  of;  action  upon ii.  2561 

when  appeal  perfected ii,  2581 

decree  for  probate,  etc.  ;  how  far  suspended ii.  2582 

revoking  probate,  etc.,  not  stayed ....ii,  2583 

perfected  appeal  stays  procee«llnga  In  other  case« ii,  2584 

where  heard  ;  proceedings  thereupon ii,  2^85 

power  of  appelintp  court ;  ftirlher  testimony ii,  2586 

judgment  or  order ;  enforcement;  restitution ii.  2587 

award  of  Jury  trial  upon  reversal  in  probate  cases ;  new  trial, 

II   2588 

costs  of  appeal,  how  awarded  and  payable ii!  2589 

JVortWoNt  relating  generally  to  letters;  and  generally  to  executors, 
administrators,  guardians,  and  testammtary  vnuAees. 

ex.,  ad.,  and  g*n,  letters,  requisites  of. - n,  2500 

efltect Y^ .E.„..ii,  259F 
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ex.,  ad.,  and  g'n,  priority  among  difTeront  Ictiens ii.  Z'^.C 

time,  how  reckontrd  np»>n  successive ^ii.  ll^^'.C 

oaicial  oaths. ii,  2p^ 

g'n  and  test,  tr.,  deposit  to  reduce  penalty  of  bon.l n.  — -4*0 

sureties  liable  for  money,  etc.,  rec<?lve«l  in  anotb^r 

capacitv „ 11,  2ri>^ 

new  bond  or  new  sureties,  who  may  apply  for.  11,  li  -C 

how  principal  may  be  required  to  give 11.  2i*> 

removal  or  revocation  of  letters  for  failure  to  giv-, 

.      n.  T^ 

Buretlei*  may  apply  to  be  released....... n,  _"•«•' 

relea.<M*  of  oM  sureties  on  giving  of  new 11,  ijt-l 

surrogate  may  dirpct  as  to  custody,  where  two  or 

more  Uls-ngrec — .. il  2>=<*i 

effect  and  contents  of  decree  rc-voklng  letters .....ii.  y-  ' 

the  last  section  qualille<l — . .11.  >•< 

successor  may  be  apt>o!nt«l,  and  may  compel  ac<x>unt- 

Ing,  etc. n.  :^c' 

ex.,  ad.,  g'n,  and  test,  ir.,  executor,  etc.,  of  dt-ceasc-i  to  ac- 
count  11,  35f*' 

when  bond  may  be  prosecuted ^ n,  jn" 

succo-ssor  may  prosecute 11.  D^^" 

prosecution,  when  no  successor  appointetl n.  ak?? 

application  of  this  article  to  those  heretofore  apix»lnteJ, 

II,  2610 
See  Rerocatifm. 
Probatr  of  a  tPiff .  and  ffnmt  qf  Utters  tfMamentary  thereutxm  : 
what  wills  may  be  proved,  as  regards  the  place,  etc.,  of  exe- 
cution  „.. II.  iUI 

change  of  residence  not  to  artect  validity,  etc-«««...«..~„Ji,  2»  I- 

as  to  time  of  execution „.— ...^i,  >i; 

probate  of  will,  who  may  propound,  petition,  citation.... 11.  2CU 

whom  to  be  cited „ „ ..^.ii,  2^1'' 

contents  of  citation — ^ ^ 11,  2f.l6 

persons  not  cited  may  appear..... n.  3617 

proofs  to  be  written;  what  required ;  when  all  thesnb- 

Bcriblng  witnesses  required, ^...11.  yj* 

absent,  etc.,  witnesses  to  be  accounted  for 11.  2»  i9 

proof  of  handwriting;  when  allowed ., » 11,  t*!^"!' 

lost  or  destroyed  will ii.  2>Cl 

probate  not  allowed,  unless  surrogate  satisQed,  etc n.  ^^J:: 

when  sutncii!ntly  pruvod „„ 11.  liijLS 

issue  may  be  talicn  as  to  validity,  etc.,  of  lestameniarj-  pro- 
visions  Oi.  2K?4 

decree  upon  surrogjite's  decision  as  to  probate 11.  2f>-.'' 

how  far  conclusive  as  to  personalty 11.  _v.v^ 

presumptive  us  to  realty — 11.  SuJT 

when  purchaser  from  heir  protected,  notwithstanding  a  de- 
vise  u.  2»^> 

will  certified,  or  record  thereof,  m.iv  be  read  In  evidence^ii.  3^- » 

recording  wills  proved  elsewhere  within  Ihe'State n,  Jf-^«» 

certain  wills  heretofore  proved;  how  far  evldence.n,  2631.  yvi! 

wills  proved  in  foreign  Jurisdiction 11,  2703,  27iO 

will  of  real  property  to  be  recorded  as  a  deed  ;  eWxU  etc.. 11.  y<\i- 

Indexing  and  fees  therefor »...ii.  2^^ 

will,  when  and  to  whom  delivered  after  probate......-...—... 11.  2bi'» 

letters  testamentary ;  when  issued  ;  Uow  stayed  by  oUfections. 

lU  2fi:« 

surrogate  to  Inquire  Into  objections 11,  2fi37 

e.xecutor:  when  requlretl  to  give  bond. 11,  2»xi- 

renuncfation ;  retraction  thereof. „ ..lu  Jti^^i? 

selection  under  a  power  in  will „ ^...........n.  2640 

objection  to;  how  taken,  etc ^ ,. ii,  awi 

lallfng to  qualify  or  renounce;  how  excluded..^ «....ii,  3MJ 
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administrator  with  will  annexed,  when,  how,  and  to  whom 

Ictteni  panted li,  2643 

renunciation  orexclnsion  of  tlioso  havjnff  prior  right..  Ji,  2A44 
bond,  etc.,  of  executor  or  administrator  with  will  annexed, 

II,  26l» 

eflfbct  of  certain  provisions  limited ii,  2646 

Ji0vocation  qfprt^U: 

persons  interested  may  apply  to  revoke  probate „ ii.  26-17 

when  application  must  bo  made ii,  264.') 

citation  thereupon n.  2649 

execntor,  etc.,  to  suspend  proceedings ii,  2660 

hearing...  ~. ~ ii,  2851 

decree ii.  2653 

notice  of  decree  of  revocation  to  be  published , ii,  26KI 

lYobate  (/heinhip: 

heir,  etc.,  may  apply  to  establish  heirship ii,  2654 

citation ;  appearance  of  iM*rsons  Interested n.  26M 

what  facts  to  be  ascertained;  decree  thereupon n,  26S6 

decree  to  be  recordeti;  efltect  thereof. ii,  2657 

petition  to  vacate  or  modify ii,  2658 

when  sranted ,  ii,  26S9 

Grant  af  letUn  qf  a^nhtiMtration  : 

application  for  letters,  who  may  apply ;  contents  of  petition, 

II,  2660 

what  to  be  shown  upon ............ii,  2661 

renunciation  citation ;  when  grante<l  without  cltation......n,  2U2 

when  attorney-general  and  public  administrator  to  be  dted, 

11,2863 
renunciation;  how  made .....ii,  2G&i 

Eersons  not  cited  may  appear.. ......ii,  2665 
earing ;  decree .....ii,  2666 

administrator's  bond ii,  2667 

Ttmporarp  adnUnistraticn : 

temporary  administrator;  when  appointed n,  2668 

now  appolnle«i  upon  decedent's  estate ....ii,  2669 

upon  estate  of  absentee,  etc ii,  2670 

qnallncatlon  of. ii,  2671 

powers,  etc.,  general ii,  2672 

as  to  reqiiirinK  creditors  to  present  claims ii,  2073 

as  to  paying  debts ....« ii,  2674 

as  to  real  property ii,  2675 

npon  absentee's  estate  ;  special  power* ii,  2678 

may  provide  for  family „ ii,  2677 

deposit  of  money  by  temporary  administrator ii,  2678 

Eroceedinga  where  he  neglects „ ......ii,  2679 
ow  money  withdrawn .....ii,  2680 

notices  required  by  this  article  ;  how  given ii,  2681 

when  time  to  run  for  or  against  the  estate ii,  2682 

application  of  this  chapter  to  collectors,  etc.,  heretofore  ap- 

^       pointed „ -.*ii,  26833 

Bevccation  cj  Utb-rt  tfslammtary  and  UUrr$  qf  administration: 
revocation  of  letters  test.,  or  of  ad.,  upon  proof  of  will,  or 

revocation  of  probate,  etc .............n,  2684 

for  disqualification,  misconduct,  etc Il,  2685 

petition:  citation  thereupon...^ ..~...ii,  2688 

bearing ;  decree - ii,  2687 

decree  not  to  affect  ex.,  as  testaroentarr  tmMee ii,'  2688 

application  by  ex.  or  ad.,  for  revocation  of  letters ii,  2889 

proceedings  thereupon it.  2890 

in  what  cases  letters  test,  or  of  ad.  may  be  revoked  without 

ciUtlon u.  2691 

remaining  ex.  or  ad.  may  act,  wiierc  letters  of  one  revoke<l, 

II,  2093 
where  no  acting  ex.  or  ad.,  successor  to  be  appointe<i........Jl,  26M 
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Fvrdm  vfOU;  awcHlary  letter* :  «  «^ 

testamentarj  dfsposHions ;  what  law  governs. — n,  3864 

ancillary  letters  test.,  upon  foreign  probate u,  am 

of  ad.  upon  foreign  grant  of  ad. . n,  y^ 

to  whom  granted — .- .-~. n.  ^ 

petition  for  citation . — — — -"-  ^* 

hearing;  security ~ — .-  "• -• n.  3SS9 

perrons  acting  under  ancillary  letters  must  transmit  a«sct«, 

when  they  may  be  directed  to  pay,  etc,  without  iran*^ 

mission n.  ^^}, 

their  general  iK>wer8and  duties .- n.  -  '^ 

recording  will  proved  In  other  states,  etc ~ IL  -.->' 

papers  recorded,  etc. ;  how  authenticated n,  27  m.  ro 

ancillarv  letters  of  guanllanship ..........^n.  2S3e->41 

Aid,  supervision,  and  control  qf  an  executor  or  admtviMrator : 
proceedings  to  discover  property  withheld,  etc.:  petition ;  c1- 

Ution : n,  T:** 

citation,  where  person  withholding  Is  in  another  county. 

II,  3707 
order  accompanying:  how  citation  and  order  served. 

11,  rw 

certain  officers  may  act  in  surrogate's  absence ii,  Tyi 

examination  of  the  person  cited . . — Ji,  iH* 

additional  evidence. «— ii.  2711 

decree  awarding  posseaoion  to  the  petitioner...... — ii,  2712 

security  to  prevent ~-. — n,  2713 

warrant  to  seixe  property — n.  -«li 

ex.  or  ad.;  proceedings  to  compel  Inventory ;  order;  attach- 

menl ^ - n,  ?n5 

how  discharged  from  commitment — ...,.u.  -i* 

petition  to  compel  ex.  or  ad.  to  pay  debt  or  legacy. — ii,  27U 

hearing ;  decree - -^  ^2 

when  security  may  be  required ~ n.  *. » 

proceedings  by  wi<low,  etc,  against  ex.  or  ad.,  for  not  set- 

ting  apart  property n.  ^3p 

same  relief  may  bo  given  upon  Judicial  settlement ii,  272 

Accountinff  by  an  executor  or  odmimMralior ;  and  settlement  qf 

the  estate :  ,,.^ 

intermediate  accounting;  voluntary.... -.. n.  T^ 

when  compuIsorJly  required -.. ii,  STiJ 

ludlclal  settlement  of  account,  when  court  may  require..-ii,  27.M 

petition  therefor;  citation  thereupon . . Ji.  iTi 

order  to  account ;  supplvmental  citation iL  '^S 

ex.  or  ad.  may  bring  in  other  parties ;  proceedings  there- 

upon "-- n.  ^ 

Eetition  for;  citation  thereupon........... — ...^.IL  2729 
oaring -....~ ~ — n.  —^ 

creditor,  etc.,  not  cited,  may  appear...... n.  ?73l 

petition   by  ex.   or  ad.   whose   letters  have  been  re- 

voked ~ n,  2732 

affidavit  to  be  annexed  to  account,  filed  as  prescribed  herein, 

n,  2753 

vouchers  to  be  produced ;  exceptions «n,  TTM 

accounting  part/ to  be  examined,  etc — n,  ?7.?5 

compensation  of  ex.  or  ad.;  rule  when  there  arc  several...u,  2738 

not  allowed  where  will  makes  specific. n,  2717 

one  allowed  on  different  letters n,  2738 

claims  for  or  against  accounting  party,  surrogate  may  deter- 
mine  - .,....- It,  2r» 

eflffect  of  the  sUtute  of  limitations u,  274« 

surrogate  maylallow  for  property  lost,  etc« „ n,  2741 

Judicial  settlement  of  ex.  or  ad.  's  account ;  effect  of....»......xi,  2743 
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Judicial  settlement  of  decree  for  payment  and  distribution...  ii,  2743 

wben  may  direct  delivery  of  spedflc  property ii,  2744 

ex.  or  ad.  to  retain  money ii,  2745 

as  to  share  of  infant..^ ii,  274ft 

legacy,  etc.,  of  unknown  person  to  be  paid  into  Bute  treas- 
ury  .....n,  2747 

wben  to  be  paid  to  county  treasurer ii.  2748 

DUpotUion  of  the  deeedenCg  rtal  property,  to  pay  debit  and/uneral 
expaua.    Distribution  qf  the  proceeds : 

what  property  subject  to  this  title. ii,  2749 

petition  ;  when  and  by  whom  presented ii,  2750 

creditor's  time  to  apply  extended  in  certain  cases ii,  2751 

contentH  of  petition .....ii,  2752 

proceedings  where  some  of  the  flicts  are  unknown ii,  2753 

citation .^..,................«....................... . ^ u,  2754 

bearing ^„ „ ii,  2755 

proof  of  debt  upon  which  Judgment,  etc.,  has  been  rendere<l, 

II,  2756 

the  last  section  qualified.... ..,.«« ii,  2757 

decree  to  recite  debts ii,  2768 

what  proof  necessary  for - « ii,  2759 

when  to  direct  mortgage  or  lease ii.  2760 

sale ^ II,  2761 

when  title  is  In  controversy ii,  2762 

order  In  which  diflfbrent  parcels  must  bo  cold ii,  2763 

where  there  is  an  undivided  Interest  or  precedent  estate, 

II,  2764 

form II,  2765 

bond  to  be  given  by  executor  or  administrator ii,  2766 

if  he  refuses,  freeholder  to  be  appointed  to  execute  decree.ii,  2767 

order  directing  execution  of  decree ii,  2768 

as  to  distinct  parcels  after  appeal n,  2769 

u     execution  of,  not  affected  by  death,  etc.,  of  ex.,  ad.,  or 

IVeeholder _ -..« ii,  2770 

Bale :  what  credit  allowed ii,  2771 

mode  of;  notice ....„ ii,  2772 

distinct  parcels  sold  separately ii,  2773 

ex..  ad.,  g*n.,  etc.,  not  to  purchase. ii,  2774 

order  to  vacate;  re-aale « ii,  2775 

conveyance  upon  sale ;  ordertoconflrm ii,  2776 

when,  not  to  affect  grantee,  etc.,  of  heir ii,  2777 

eflfbct  of.  In  other  cases...... ii,  2778 

contract  for  lands;  how  sold ii,  2779 

purchaser's  bond  for  payment  thereupon..^ ii,  2780 

when  Interetit  In  part  of  land  may  be  sold ii,  2781 

efltect  of  conveyance  of  decedent^b  interest......... ii,  2782 

of  part. II,  2783 

■ale,  mortgage,  or  leane,  title  not  affected  by  certain  irregu- 
larities, etc IT,  27M 

presumption  where  records  have  been  removed ......ii,  2785 

proceeds  to  be  paid  Into  court;  effbct  thereof..... ii,  27(<6 

notice  of  distribution ~ ii,  2787 

hearing!:  proof  of  ftirther  debts n,  2788 

when  sale  of  unsold  property  may  t>e  directed ir,  2789 

proof  of  claims  to  surplus  money ii,  27ro 

,    oistributlon;  supplementarv  decree  for n,  2791 

;         county  treasurer  to  make ~ ii,  2792 

\         how  made ii,  2793 

dower  in  lands  under  contract ;  how  computed ii,  2794 

1  Investment,  etc..  of  fhnd  set  apart -.ii,  2795 

J         share  belonging  to  Infant,  etc ~ ii,  2796 

efiect,  upon  proceedings  under  this  title,  of  an  action  to  fore- 
dose,  etc .....,•  ...............II,  2797 
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snrplns  money  on  foreclosure  and  other  bales ;  wh^n  paiU  to 

how  distriboted .^^.^. n.  27^ 

secnrlties  and  leases :  surrogate's  duty  respecting  the  bKa^ 

n,  ^^ 

restitution,  for  assets  sabiieqaenUy  discovered ii,  2^>i 

Prorviions  rt.lating  to  a  U^4xmfniary  tnutee.    Sc«  LtUen,  ete. 

internn^llate accounting:  voluntary ..~ — ii,  3>«i 

when  compulsorily  roqulrcd ^- _  .  :i.  ^•i^ 

petition  to  compel  payment  of  debt,  legacy,  flc;  ciidilon.iL  >'* 

pTX>ceedings  upon  return  of  citation ,^ ii,  l-i^ti 

other  personslnterested  to  be  cited ^ 12.  2>* 

Judicial  settlement  of  account,  when  court  may  requirr.  „  11.  2^7 

petitlon ;  citation n.  >««* 

proceedings  upon  return  of  citation ^ 11,  is*"!" 

when  trustee  may  apply  for;  proceedings. u.  j-if 

certain  provisions  or  title  fourth  made  applicable u.  >ll 

surrogate  to  determine  controversies;  proportion  may  b«* 

retained ^. . lu  2-12 

eftect  of  decree «.. ^ 11,  j»i  \ 

trustee  may  apply  to  resign  trust;  proceedings  theren|H>n.i^  ^\i 
person  Interested   mav  petition  for  security  from  te»t.  tr.; 

proceedings  thereupon 11.  j«^.% 

how  security  given ,11.  •>\', 

may  apply  for  removal  of  test,  tr.:  in  what  cases... 11.  >j: 

when  court  may  appoint  a  successor  to  a  test.  tr.. 11,  >]> 

proceeding  where  test.  tr.  is  also  ex.  or  ad ...Ji,  2&y:.  jsi^ 

to  what  trusts  this  title  applies; 11,  >39 

AppobUmenl,  control,   renior<U.   and  resignalion  qf  a  ffmera  I 
ffuardian;  hit  potpfrt  and  dutieu   See  Letters,  etc. 

power  of  court  to  appoint  ^lanliuns....... 11,  2J21 

appointment  of  general  g'n  for  Infant  over  fourtp^n ;  infant* 

petition „ II,  VS 

contents  of  petition  ;  citation ....„...« it.  :^:5i 

where  a  petitioner  isamarried  womnn 11.  2iI4 

hearing,  decree,  appointment  of  guardian. 11.  J*c3 

guardian  to  be  nommatcl  by  Infant.....^ n.  iSOS 

appointment  of  temporary  guardian  for  Infant  under  four- 
teen; proceedings 11,  j-^rr 

term  of  offlce 11,  ii-2S 

surrogftte  to  inquire  as  to  value  of  pTx>periy „ 11.  >-2* 

quallllcation  of  guardian  of  property « .. 11.  :>:i» 

of  person '. 11.  2<ll 

revocation  of  letters  of  guardianship  ;  when  corapnisory ; 

petition «... ~ II.  2^12 

citation;  hearing;  decree 11.  >^>3 

suspension  of  guardian:  effect  thereof. —  n,  :>34 

upon  gUHnlians  application ;  petition ir,  >"'' 

prr>ceedin>jrs  thereupon 11,  2^  ■« 

ward  or  new  guardian  n)ay  require  accounting ii.  JS37 

ancillary  letters  to  foreign  guardian:  application  therefor.ii.  2S38 

proceedings  thereupon 11.  'JSSS 

effect  of  letters. ...... 11.  28«o 

application  of  the  last  section  to  former  guardjan.s 11,  2841 

general  guanJian  of  property  to  file  unnnal  Inventory  and 

account „ 11.  3^42 

afhdavlt  to  be  annexed  thereto ii.  -JMJ 

annual  examination  of. 11,  >44 

proceedings,  when  defective,  etc ii,  2>45 

surrogate  may  direct  oa  to  infant'.s  maintenance 11.  2S46 

Judicial  settlement  of  account  of  guarflian   of  prop<*rtv,  how 
corapolle<t ;...    II  2SI7 
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8im»0OATB  Aim  bis  Coubt  — Continued.  Tol.  Sec. 

^  Judicial  Mttlement  of  account  of  guardian  of  person,  liow 

compelled ......il,  2848 

when  guardian  may  compel ii,  2849 

citation;  proceedings ii,  TSSO 

RrovisicntreJatinff  to  a  guardian  appointed  by  loiU  or  deed : 
will  or  deed  containing  appointment  to  be  proved,  etc.,  and 

recorded*- ii,  2851 

tetitamentary  guardian;  qnalidcation*   letters ;   ott)ections 

to ;  renunciation u,  2892 

guardian  appointed  by  will  or  deed ;  when  and  how  security 

required ^ ^ ii,  28S3 

what  security  to  be  given ii,  2864 

Inventory  and  intermediate  account....~......~...............ii,  2855 

Judicial  settlement  of  account ii,  2856 

effect  of  decree „ ii,  2857 

when  and  how  may  be  removed  by  court ........ii,  2858 

resign «.......ii,  2859 

court  may  appoint  successor. ii,  2860 

Subtzt:] 

order  for,  when  may  be  made ........n,  1682 

contents  and  service  of ii,  1683 

authority  of  party  under  for ii,  1634 

Subtetor: 

fees H,  3290 

T. 
TALKSMSir.    See  Trial  bt  Jvrt. 
Tayrrit: 

keeper  of.    See  Jusnoi  or  thr  Peacr,  rto.  ,  1 ;  Forrclosurr  or 
Chattel  Lirx.  i 

Tax: 

payment  of,  to  be  directed  by  Judgment  for  sale  of  real  property, 

IT,  1676 
no  action  for  chattel  taken  for,  except  etc.........~ n,  1690,  2919 

Taxation.    See  Costs. 

of  costs  on  foreclosrare  of  mortgage  by  advertisement it,  2403 

before  Justice  of  the  peace ^ ii,  3078 

of  fees  of  certain  officers,  on  demand ii,  3287 

certificate  of  Judge,  etc.,  evidence  as  to  title  to  real  property,  etc. 

11,  3248 

of  costs;  how  made;  allowance,  how  computed ii,  3262 

notice ^... II,  3263 

>  retaxation.. — . — ii,  3264 

review ii,  3265 

duty  of  taxing  officer ii,  8266 

affidavit  as. to  disbursements ii,  ^67 

Tax  Patrr  : ' 

may  hrlng  action  to  prevent  waste,  etc.,  against  public offlcer,ii,  1925 
Trxporart  Apiunistrator,  n,  2668-83. 
Txkakt: 

or  occupant ,  must  be  made  defendant  in  action  for  real  prop- 
erty....  ...11,  1502, 15O4-1500 

removal  by  summary  proceedings.    See  SumcART  Procrrdctos, 

rto. 
dlBoovery  of  death  of  tenant  for  life.    Bee  LiFX>TRirAiiT* 


of  particular  estate.    SeeEsTATR. 
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TniAHn  IK  Comoir:  Tol.  Bee 

action  for  real  property  mftintaliMble  Reparatelr  by -...ii.  139 

ouster  to  be  proved........ ~... -. «,  UU 

when  may  be  Mvered . .~.«..-. u,  isi«.  IST 

partition,  when  may  maintain .. . n.  153B-ISU 

court  may  direct  ahares  to  be  set  off........ ... .-^.n,  154^ 

snardlan  of  infant,  how  may  ajrree  to  partition n«  ia0»-lS03 

wame  may  be  maintained  hr ;  Judgment  tnerein ii.  l&'A-If^ 

to  recover  Juat  proportion  ai;aln8t  co-tenant. ..........4........ n,  l«i 

In  what  actions  allowed :  when  to  be  made .....i^ i.  731 

amount  must  be  paid  Into  court  ................... _^  T^ 

efltoct  of»  on  costs  and  interest — ....~— .,..-- .^....^ 1,  7.n 

amount  o(^  when  deducted  from  recovery.  ................ i.  734 

Tmin  OF  OouATS.    See  the  titles  of  the  several  courts. 

amount  of  costs, allowed  as  term  fee .~~~. n.  aS9 

this  act  does  not  affect  appointment  of  terms  under  exisOns 
laws..^..... , n,  aasi 

TniKiTOET: 

what  Is  Included  in  the  term,  as  used  in  this  act. tt,  3M 

TunAMXStkKt  TRinTU,*n,  2990-2610,  2800-2820.': 

Tbsts: 

of  writs  and  process,  form  of T.    S 

mistake  or  omission  In,  docs  not  invalidate  prooeas. .................j.    % 

TxsmcoHT : 

de  bene  esse,  of  aged,  etc.,  wttaeae,  bow  taken  In  snnogatc^s 


court . 


In  another  county .      .,  . ,,  it.  2M§ 

of  witness  in  surrogate's  court,  huw  authenticated... .....^lU  2M1 

stenographio  minutes  to  be  bound . ^n.  SO 

of  witness  for  plaintiff  may  be  taken  on  application  of  defendaat 

for  adjournment  of  trial  before  Justloe . n,  Stf 

may  be  taken  by  commission  issued  out  of  N.  Y.  marine  couiui,  3BI 
taUngof;  by  commission,  in  Justice's  court.    See  CoMMiigqoir; 
Depobxtxon,  ktc.;    Evmcifca;   Schrooats   aicn  Hta  Goctt; 
Jusnci  or  the  Pkacc  and  his  Oouht;  Wxtnxss. 

Tiioi-. 

limited  for  commencement  of  action.  See  LxMiTAnox  or  Acnox. 
appeal.    See  Apfbal. 

for  deciding  motion,  relating  to  provisional  remedy .i,   Tt9 

of  notice  or  motion i.   "'o 

enlargement  of.  in  legal  proceedings «.i,   r<l 

affidavit,  or  copy,  to  be  served  with  order —i,  T"« 

relief  after  expiration  of. i.   T>S 

cannot  be  extended,  when .....i,  TS4 

'    for  appeal,  or  motion  to  vacate  Judgment  for  error,  when  ex- 
tended  ~ ~ I.    783 

of  publicaUon  of  certain  orders.  In  action  for  bcnedt  of  credltora. 

1.  7» 

of  legal  notices,  how  computed „ i.  Tiff 

within  which  an  act  Is  -o  be  done,  how  computed.  In  generaJ...i,  7tf 

enlai^gement  of,  in  mandamus li,  SOM 

prohibition. „.. 1.. .....Ji,  JIO 

notice  of  application  to  court,  on  assessment  of  damages...»..ii.  SI  IS 

certiorari,  notice  of  application  for..... .«....«  ..... ^^ n.  2I» 

for  return  may  be  enlarged,  etc ..-. a,  21SS 
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•mm—  Continued.  Vol.  Sec 

In  irarrog»te*a  court, for  appeal....^..................... .11,  2S72 

how  reckoned  upon  successive  letters. 11,  2993 

exception  as  to  temporary  administrator 11,  2682 

Juatice  of  the  peace  must  wait  one  hour  after  return  of  sum- 
mons.................. n,  2993 

within  which  may  lasue  execution...... 11.  3024 

for  appeal  (torn - 11,  3046 

N.  Y.  marine  court,  for  service  of  notice  in 11,  3161 

answer  in  summons 11,  3165 

service  of  pleadings - 11,  3166 

non-acceptance  and  lustiflcation  of  bail 11,  3168 

filing  decision  upon  trial,  etc 11,  3173 

appeal  to  general  term 11,  3190 

appeal  to  court  of  common  plead 11,  3193 

words  "now",  "hereafter"  and  "heretofore",  application  ot-ii,  3343 
when  this  act  takes  effect;  when  deemed  passed 11,  33»,  3356 

Titue: 

of  bona  flde  purchaser  not  aflbcted  by  levy .......i,  1409 

to  real  property,  sold  under  execution,  not  divested  until  deed 

given..... .....^...i,  1440 

expiration,  before  trial  in  electment,  of  plainiifTs 11,  1520 

Is  conclusively  established  by  Judgment  after  trial,  in  ejectment, 

of  issue  of  fact 11,  1S24 

ludgment  by  default,  etc.,  when  conclusive  of  plaintitrs 11,  1526 

what  is  necessary  to  maintain  action  for  partition. ..II,  l.'irEZ,  1533,  1M7 

of  parties  may  be  controverted  and  tried  in  partition. 11,  1SH3 

claimants  of,  in  real  property,  may  be  made  defendants  in  action 

for  dower 11,  1598,  l.W 

barred  after  confirmation  of  sale,  in  dowor 11,  1619 

what  is  barred  by  Judgment  In  action  to  determine  claim  to  real 

property n,  1645.  1««6 

on  sale  under  mortgage  foreclonuro  by  advertisoment 11,  2395,  2400 

to  real  and  personal  property  when  vested  in  receiver  in  supple- 
mentary proceedings. II,  2468 

when  such  receiver's  title  to  personal  property  extended  by  re- 
lation  u.  2469 

of  purchaser,  etc..  In  good  faith  from  hplr,  etc.,  when  not  afltcted 

by  sale  for  pavment  of  deriMlent'H  debts .....11,  2T77 

general  effect  01  conveyance  on  pnch  snies 11,  2778 

of  purchaser  at  such  sale  not  to  be  atfected  by  certain  irregularl- 

tien,  etc. il,  2784,  2785 

Justice  of  the  peace  has  no  Jurisdiction  when  title  to  real  prop- 
erty comes  in  question „ ....11,  2863 

answer  of,  injustice's  court 11,  2951-2958 

of  bona  fide  purchaser  at  sale  on  execution  in  Justice's  court, 

not  Hffected  by  constable^s  default .^..ii,  3030 

of  bona  flde  purchasers  before  levy  on  such  execution,  not 

affected,  etc Ii,  3030 

of  purchaser  at  sale  under  attachment  not  afl^cted  by  restitution 

ordered  on  reversal  of  )ti«tlce'sjudgment 11,  3068 

answer  of,  in  district  court  of  New- York,  or  Justices'  court  of 

Albany  or  of  Troy Ii,  3212 

action  cannot  be  maintained  in  district  court  of  New-York  when 

title  to  real  property  in  question ~ 11.  3215 

as  to  Justices'  courts  of  Albany  and  Troy — 11,  3223 

certiflcate  as  to  costs  in  action  Involving  title  to  real  property.ii,  ^48 
of  this  act  stated ..............  « 11,  3344 

Towk: 

action  by,  for  cutting,  etc.,  trees ;  damages 11.  If^.  1668 

against  ofHccrs  of. 11,  192.'>-193l 

venire  for  trial  before  Justice  in  action  between  two  towns,  etc., 

^        .  T    II,  2992 
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ToinrGuatK:  ToL  8k. 

copy  of  paper  filed  with,  or  record  kept  by,  la  erkSeiioe. i,   SM 

Jury  list  to  be  filed  in  office  of  ...„ .«. ,.,     ,   .  y,  MT 

to  transmit  copy  of  duplicate  lost  or  destroyed.. . l  ^9 

books  and  papers  to  be  depo«t«d  with,  on  r&moral  of  Jost^oe  of 

the  peace » ^ — ~.« n,  3]44-ai« 

See,  alao,  Cluuc 

Trakscupt: 

filing  and  docketing  Judgment.    See  Couwtt  Clz&k  :  JriwsKrr. 

of  reconi  may  be  certified  by  aurrosrate _ . n,  961 

of  decree  of  surrogate's  court,  may  be  flt«d  and  decree  dockeiM. 

n,  SfiS 

of  Judgment  rendered  before  Justice  of  the  peace ;  docketiog  tbe 

same — ~..— u.  3517 

for  execution  against  person „ — «.«., n.  3Wi 

for  a  chattel — ...— -~«. .>-    .n  J?» 

against  Joint  debtors. — ti,  3Ra» 

docketing  such  Judgments n,  3i>3,  3aS2 

Justice  may  give,  after  expiration  of  term ^ n,  3R3 

may  be  given  by  Justice  who  is  an  innkeeper n,  5« 

to  be  furnished  by  Justice  of  the  peace ^ji.  ii«r 

of  district  court  of  New- York;  docketing ;  execution  tlierec-n. 

n.  S3i 
of  Justices*  courts  of  Albany  and  Troy;  docketing,  etc. n.  S3 

Trakbtkr : 

of  causes  of  action,  etc.    See  AssioxMsyr n,  l*»'*-l?l? 

of  action  by  Justice  of  the  peace,  whose  term  about  to  e\p  rr. 

n,  3150-512 
TkxASOif : 
'       action  of  ejectment,  by  people,  when  real  property  forfeited  for. 

n.  W 

notice  of  object  to  be  publishel „ ..„.. n.  hc^ 

unknown  claimants,  wlien  may  be  made  defeudants n.  i=?~^ 

effect  of  Judgment  agalnsL .—.»...-.... . a.  i-?** 

attorney-general  must  report  recoveries. «. n,  1^ 

action  to  recover  personal  property  forfeited  for n.  liS 

actions  must  be  in  the  name  of  the  people....^...... ..... cu  I^ 

Tkees: 

action  for  cutting,  ii^uring,  etc «.......^^_.... n.  *'^T 

when  treble  damages  recoverable  in  such  */>ii<i>ti  n,  .*«» 

Trespass: 

trustee,  etc.,  bolding  over.  etc.  guilty  of..- >..«,., n.  i« 

holder  of  estate  In  remainder,  etc.,  may  maintain  action  fnr ii.  I5&> 

trespasser,  summary  proceedings  to  recover  land  against n.  .^3 

when  entitled  to  notice  to  quit...... . ji,  ^» 

Trial    See,  also.  Trial  bt  Court,  btc.  ;  Trial  bt  Jurt. 

Oeneral  r«ffHlation*  : 

of  certain  actions,  court  may  exclude  public  from x.  J 

notice  of,  for  adjourned  term i,  3i 

of  non-Jury  cause  elsewhere  than  in  couri-houae,  stlpala- 

tion  for t.  r 

of  issue  of  fact  commenced  may  be  continued  beyond  termj,  6 

notice  of;  filing  note  of  Issue ,   rr.,..,,.  .. i.  c* 

order  of,  on  calendar -.-JL  ?^ 

preference  of  issues  of  law  when  no  Jury  in  attendance i.  fv^ 

party  serving  notice  may  bring  on  cause....-.^........«_«....  .a.  je^ 

party  bringing  on  cause  must  fbmish  court  with  copies  of 

papers „ — ..^ _^^.. ^  « 
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KiAJ.— Continned.  YoL  Sec 

ri4XceortHal: 

of  actiong  in  certain  courts,  supreme  conrt  may  change ..i,   218 

"wlutt  actions  must  be  tried  Where  subject  of  action,  etc., 

situated . -. i,    982 

cause  of  action  arose ^...i,   983 

In  other  actions......................^......... » ^ i,    964 

mar  be  in  county  designated  In  complaint,  unless  place  is 

changed ^..^....m...................^...... ^..i.   985 

cliange  of;  demand  by  defendant  of  change  to  proper  county, 

T,    966 

when  defendant  may  move  to  change i,    986 

when  court  may  order - „ i,    987 

effbct  of,  as  to  subsequent  proceedings i,  9SS,    989 

of  demurrer » i.   990 

provisions  as  to  place  of,  apply  only  tosupremc  court i,    991 

Jtiode  of  trial  * 

issue  of  law  and  fact  arising  In  same  action,  how  disposed  of, 

I,  9fi6,    967 

court  may  order  severance.......^ «...^ ...^....i,  1220 

when  issue  must  bo  tried  by  a  Jury.... ^...... >........^.....»i,    968 

the  court ., • i,    969 

specific  questions  of  fact,  when  onlered  tried  by  Jury.  .1, 970,    971 

not  embraced  in  such  order,  how  tried ^ „....i,    972 

Sec  Issues. 

foregoing  provisions  applied  to  counterclaim,  when i,    974 

issue  of  law  has  preference  when  no  Jury  in  attendance i,    979 

must  l>e  by  court  when  Jury  trial  waived,  unless  reference 

ordered ,.,.....« I,  1006 

l^yjaryi  how  waived ».~....i,  1009 

2f0Ui  triaL    See,  also.  Appeal  ;  Case  ;  Bxceptio.vs. 

case,  how  made  and  settled  on  motion  for .«..mmmI,    997 

not  necessary  for  motion  on  minutes  of  fudge,  etc..^...a,   998 

motion  for,  on  minutes  of  Judge,  when  and  how  made jl   990 

on  exceptions,  may  be  heard  In  first  instance  at  general 

term i,  lOOO 

after  interlocutory  Judgment  may  be  made  on  exceptions 

at  general  term i,  1001 

when  to  be  made  at  special  term. ........i,  1002 

review  of  trial  by  Jury  of  specific  questions  of  fact,  etc...^..i,  1008 
when  granted  as  to  some  questions  tried,  and  refused  as  to 

othere I,  1003 

motion  for,  at  what  term  to  be  made  In  particular  case i,  1003 

after  bearing  before  referee,  where  to  be  made....iL,  1002,  1004 

may  be  made  after  final  Judgment i,  l<«i5 

does  not  affect  stay  of  proceeding  without  order. ....... ~i,  UJ05 

certain,  not  pr^udicetl  by  exceptions  taken,  etc.- I,  1006 

where  cause  referred,  new  referee  to  be  appointed....... i,  1011 

TriaU  in  particular  actiona  and  apecial  proc«eamoi : 

of  controversy  submitted  without  action - i,  1281 

by  sherilTs Jury.    Sec  Sherifp's  Juki. 

inaction  for  partition - -..- ii,  1M4 

to  determine  claim  to  real  property......-..- ii,  IM2 

for  waste;  view  of  property ii,  1659 

for  a  chattel ;  pleadings,  etc,  to  be  fhmlshed  court ii,  1725 

to  annul  marriage ii,  1753 

for  a  divorce ii,  1157 

to  annul  corporation,  must  be  by  Jury ".  IWW 

certain  by  the  people,  mustbe  byjur>* ii,  1930 

to  vacate,  etc.,  letters-patent,  by  Jury ii,  1058 

by  people  to  recover  property  escheated ;  notice,  etc.,  pub- 

iUhed  before  trial...r.....\;. ii,  IjJW 

oflssue  offset,  upon  alternative  mandamus. ii,  ^}h3 

law  upon  general  term  mandamus ii,  2085 
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Tkial — Gontiniied.  Tol.  Sec 

by  Jury  on  execatlon  of  writ  of  tamasnwnt  ot  damace^  n,  3M»-SII1 
lanies  in  opposition  to  insolTent's  diicliaif«  ftom  bis  debts. 

when  Jnry  csnnot  ain'ee ^ — ^.^ ^n.  g7# 

production  of  insolvent's  wife. n.  3TI 

exemption  or  dischsrve  from  imprisonment ix.  asi 

In  summarr  proceedings  to  recorer  possesskm  of  rea]  prop- 

ertv n,  23C-223* 

on  application  for  committee  of  HmatScetc,  byjm?.  as  a 

term  of  court. — n,  2231.  23W 

before  commission .. n.  sa* 

proceedinfrs  upon. >..^ — — n,  aa 

snl^t  of  ingury  on  trial ~ ~-. -n.  aas 

on  submission  of  controversy  to  arbltrati< 
in  proceedings  for  voluntary  disiolatlon  of 

TeXAL  IK  SiniE00ATB*8  COUKT : 

by  Jury ;  when  onlcred  — ....— n,  SMT 

by  Jury;  how  reviewed.. — n.  S0 

by  Jury  may  be  awarded  on  reversal  of  decree  in  probate  c 
of  contest  on  accounting  of  executor,  etc.. 


^^?i^ 


on  contest  of  account  of  testamentary  trustee n.  ssa 

controversy  arising  on  hearing  in  proceedings  for  setUeraent  of 

such  account,  bow  determined — ... .^..^ n.  SO. 

See.  also.  HKAiajra. 

TftlAL  IN  CgftTAUr  COUKTS  OF  CiTIKS  : 

,  how  demanded  in  justice's  court  in  Brooklyn.  — .... n.  S3 

'.  marine  court,  after  arrest  in  certain  marine  causes. 

TUAL  BKFOES  JUSTXCB  OF  THE  PeaCC  : 

When  defendant  fails  to  apj|>ear Ji.  WB 

when  Justice  to  try  iwue  of  fsct ~ it,  2H» 

when  Jury  may  be  demanded n,  fOb 

▼enire  .,.~*« ^n,  2WI 

in  action  between  two  towns,  etc n,  2S92 

delivery,  execution  and  return  of  venire „ n,  sas 

ballots:  how  prepared — n,  29H 

drawing  Jury - n,  TSn 

talesmen..... ..........Ji,  asg 

new  venire ~ n.  2W 

Juror's  oath n,  2P« 

Jury  to  hear  proofs*. ..  Ji.  y»9t 

constable  tolieepjury ;  hi«  oath n,  »* 

rendition  of  verdict :  plaintiff  not  to  be  called n.  3007 

Sry  wheoto  be  discharged ;  new  venire ., 11,  sow 
dgmentupon  such -. n,  3W4,  yns 
fore  Justice,  when  new  trial  ordered  on  appeal n,  30O 

of  special  proceeding  relative  to  animals  straying  in  highwar, 

etc -.... M,  aon,  3« 

aiUouniment  of.    See  Amournmutt. 

new  trial,  on  appeal  ftrora  Justice's  Judgment.    See  Apfkal  rmov 

Jusncs  OF  TUB  Pback. 

Sec,  also.  New  Tkial. 
Trial  bt  Coubt  or  Refrree.    See,  also,  RBraRSB  ;  Triau 

Issues  triable  by  court ,...i.   Mi 

by  court,  when  elsewhere  than  at  court-house ..-..-.^.....i.     37 

must   be   by  court  when  Jnry  trial  waived,  milesB  reta^eoce 

ordered......^.... ,.1,  lOS 

by  fury,  how  waived ..«., i.  109 

by   court,   decision   upon,  when   to  be   filed ;    conseooence  of 

flUlure ..  — 
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BT  OouBT  OR  RiFiftn  ->  Oontlntted.  Tol.  Sec. 

by  court  or  referee;  exception  to  what^mlingt....... »..^...^.i,   902 

to  reft»al  to  moke  flnding i,   993 

-when  and  how  taken  at,  and  after  trial i,  994«   99ft 

raling  excepted  to,  how  reviewed i,    906 

See,  also,  Excxption  ;  Case. 

ca«e  how  made  and  settled  after  trial i.   997 

not  necessary  on  certain  appeals.............. i,   996 

motion  for  new  trial « i,  1001,  1008 

reference  of  Issnea  by  consent,  bow  made ;  rale,  if  referee  reftises 

to  serve,  etc I,  1011 

new  referee  to  be  appointed  if  new  trial  ordered............ i,  1011 

In  certain  cases,  not  made  of  coarse. » i,  1012 

reference,  compnisory,  when  made I,  lOlS 

proceedings  where  part  only  of  Issues  referred i,  lOU 

referee  must  take  oath  ;  waiver  of  oath ;  effect  of  failure,  .i,  721,  1016 

witness  may  be  subpoenaed i,  1017 

powers  of,  upon  a  trial i,  1018 

report  of,  when  to  be  made ;  consequence  of  failure i,  1019 

report  or  decision,  made  after  party's  death,  when  void i,    795 

where  increased  damages  are  given  by  statute,  form  of..  ...i,  1020 

upon  trial  of  demurrer... i,  1021 

issne  of  fact i,  1023 

parties  may  require  particular  questions  to  be  determined.. i,  1023 

Judgment  after  trial  of  whole  issue  of  fact i,  1228 

-when  the  whole  issue  referred,  report  stands  as  decision  of  court, 

I,  1228 

qnaliflcattons  of  referees i,  1024 

several  may  be  appointed i,  1025 

proceedings  regulated  when  there  are  several I,  1086 

panishment  or  misconduct  before  referee.    See  Contempt. 

Tbial  bt  Juet.    See,  also.  Jurors  and  Jurt;  Sbxritp^s  Jvrt; 
Trial;  Yirdict. 
lary  trial  before  a  Justice  of  the  peace.    See  JvsnoB  or  ths 

Fraci  and  his  Court. 
of  issue  in  surrogate's  court.    See  Surroqatx. 
O^ntFcU  pnviticnM  t 

Jury  may  be  discharged  on  Sunday i,      6 

trial  may  continue  beyond  term «,.........!,     45 

what  issues  triable  by  Jury i,    968 

trial  regarded  as  continuing  till  verdict  rendered..... i,    992 

See  TRIAL,  3. 
must  be  according  to  chapter  10 ;  no  Jury  of  part  aliens  ......x,  1190 

venire  not  necessary  In  court  of  reconi i,  1191 

provisions  applicable  to  criminal  causes i,  3347 

miscondnct  of  Jurors  when  contempt  of  court i,     14 

how  jurors  drawn,  etc.,  for  a^Uoumed  term .... i,     34 

BuflTnlo  superior  court i,  303-306 

county  court J,    357 

Trial  Jurors,  xxcrpt  iir  New  York  ard  Kings  Counties: 

qualifications  of. - I,  1027 

provision  concerning  property,  qualifications  of..... i,  1028 

certain  public  ofDcers  disqualifled  to  serve  au i,  1029 

who  are  entitled  to  claim  exemption  from  service  as i,  1030 

evidence  of  exemption  in  certain  cases i,  1031 

when  Juror  to  be  discharged  from  serving  as .....i,  1032 

excused  IVom  serving _ i,  1033 

certain  provisions,  not  to  apply  to  Hew- York  and  Kings  counties, 

I,  1031,  1062,  1078 

oertaln  town  officers  to  make  lists  of i,  1Q36 

names  of,  to  be  taken  fh)m  assessment  rolL i,  1036 

dnplicate  lists  of,  to  be  made  and  filed x«  1037 
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countv  clerk  to  make  and  deposit  ballots  containiog  nam^  oCi,  1<'(% 

dratroy  old  ballots. . — J,  !"» 

to  serve  three  years - U  1**> 

wards  of  certain  cities  to  be  considered  tovns^elc 1,  1041 

when  and  how  many  to  be  drawn  for  courts  of  record. 1,  1*42 

notice  of  drawing,  how  given 1,  1<H3,  KH5 

certain  officers  required  to  attend  drawing  of. 1,  1044-I0« 

if  offlcerR  do  not  appear  at  drawing  of,  new  notice  must  be  given,  u  Kh5 
mode  of  drawing:  minute  of  drawing:  list  to  be  delivered  to 

sheriff...., ~ -U  1*^ 

sheriff  to  notify,  and  make  return . L  1"«* 

applicants  to  be  funilshe<t  with  copies  of  list  of. L  V>^ 

names  of,  who  have  served,  to  bo  kopt  in  wparatc  box 1,  I'lJD 

when  to  l>e  drawn  from  snch  box - 1,  I'^l 

third  box  for  names  of,  to  be  kept ;  ballots,  etc 1,  lasx  1 J^  ^ 

when  to  be  drawn  from  third  box.  and  how  notifled.~..~.-.i,  lOM,  IBM 
lustlce  of  supreme  court  may  order  additional,  drawn  for  future 

proceedings  on  such  order;  filing,  etc^..— ....... —..i,  lOS 

additional,  may  be  ordered  by  certain  courts,  during  aitiiug  of 

term 1,  I^M 

how  such  additional  drawn  and  notlHed ..^ 1,  lasB 

may  be  ordered  to  attend  term  of  county  court,  etc,  on  particalar 

day ..«^ ... J,  1088 

fine  to  be  imposed  for  non-attendance  of, -..— . 1,  KC2 

proceedings  on  flno  for  non-attendance  of. - .-  . — I,  ICCa-MT* 

when  court  nijiy  discontinue  such  proceedings.^., »..^..,. .»..!.  1077 

talesman,  how  procured  to  act  as — ......^...-......i,  1171,  IIT! 

duty  of  talesmen,  etc ~. «......« — , «J,  IITI 

venire  to  procure,  not  ncco-wary „ ..- «-.i,  US 

not  to  be  questioned  for  verdict ~ ~. J,  1122 

penalty  for  accepting  brilr^,  etc «. ...........^ 1. 1133 

person  procuring,  to  accept  bribe ~.... ....—..-.i,  1194 

»  neglect  to  attend  as.  In  special  proceeding. .. — ...t,  H» 

n:)tlce  of  line  in  such  case,  to  be  given  to — «. --...^ — i.  119T 

return  of  such  fine  of,  how  made ~.. — .^.....~ — .^..i... — a.  IW 

such  fine,  how  collected  and  remitted „ — i,  1199 

In  the  superior  court  of  Buffalo,  special  provisions  relating  to. 

See  Buffalo,  Superior  Court  of. 

See  Jurors  ;  Jury;  Jury  Trial. 

Trial  Jurors  in  Kings  County  : 

quallflcations  of i,  1(69,  ll* 

who  may  claim  exemption  from  service  as ........t,  1127 

evidence  of  right  to  exemption  in  certain  cases J,  1139 

length  of  service  required ;  notice  to  attend  as. — .«-.....i,  1129 

when  court  to  excuse  fVom  service ~i,  1130 

commissioner,  clerk  of  court  must  certify  to,  as  to  attendance, 

excuses,  etc.,  of. — i,  1131 

to  select;  his  general  powers;  assistants,  how  appointed i,  1 1S 

to  receive  and  account  for  fees  and  flues,  etc i,  1133 

rooms  for,  and  expenses  of,  how  provided  for i.  1134 

list  of  luror-*  to  be  furnished  to,  selection  by ~ i,  1135 

to  pulilish  notice,  and  receive  evidence  of  exemption — i,  lllR 

list  of  jurors  to  be  prepared  and  filed  by.- i.  1137 

to  make  supplemental  lists,  and  file  transcripts,  etc ..i,  1138 

ballots  to  be  prepared  and  deposited  by i.  1198,  1139 

what  offlcersto  attend  drawing :  number  to  be  drawn ....i,  11*0 

Sroceedlngs  preliminary  to  drawing ~ ..i,  1141 
rawing,  how  conducted i.  1142 

certidcate  to  be  made  by  commissioner  and  Judges;  sealing  or 

^xea ., I.  1143 

subseqnent  drawings,  how  conducted. l,  1144 

proceedings,  when  first  box  Is  exhausted „.a,  IMS 
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commissioner,  to  transmit  panel    to  Bberlff;  BherlfT  to  notify 

Jnrora « ^ «..»^..i,  1U6 

days  for  which  they  are  to  be  iiotlfled,  excusing,  etc................i,  1147 

sherifTto  make  return  of  notification  of. ^ i,  1140 

court  may  order   new   panel  of ;   new  panel  how  drawn   and 

notified I,  1149 

to  be  drawn  In  certain  special   proceedings  before  county  Judge 

or  Judge  of  Brooklyn  city  court. ^ .i,  1190 

compensation  to  Judges  for  servlces.relating  to... ..................i,  1151 

fine  for  non-attendance  of. i,  11A2 

may  be  compelled  to  serve,  how i,  1153 

commissioner,  to  notify  Jurors  fined  to  appear .  board  for  enforce- 
ment, etc.,'of  flues .........I,  11M 

to  collect  fines  and  make  return, etc.,  precept  for  fines i,  1156 

fines  not  collected  by  precept,  to  be  docketed  and  enforced  as 

Judgments .......i,  1196 

certincate  of,  to  be  filed  to  discharge  lien ....~i«  1167 

corruptly  omitting  name,  etc.,  guilty  of  felony .....I,  1198 

commissioner,  other  wilflil  omission  of  duty  by.  Is  a  misde- 
meanor  - 1,  1159 

giving  false  information,  etc.,  to,  etc.,  declared  a  misde- 
meanor  ., 1,  1160 

to  make  report  and  pay  over  money i,  1162 

talesmen,  or  additional  Jurors  may  be  onlered  to  form  a  Jury...i,  1 171 

duty  of  talesmen,  etc.    (See,  also,  Jukt) ...........J,  1174 

venire  to  procure,  not  ncc».'!i8ary_..... i,  1191 

not  to  be  questioned  for  wrdlct i,  1192 

penalty  for  accepting  bribe,  etc i,  1193 

person  procuring,  to  acc<'pt  bribe - i,  1194 

neglect  to  attend  as,  in  special  proceeding i,  1195 

notice  of  fine.  In  such  a  case,  to  bo  .given  to i,  1197 

return  of  such  fine  of,  how  made i,  1198 

such  fine,  how  collected  and  remitted i,  1199 

8ee  JuKOBs;  Jcbt;  Jubt  Tbial. 

TBUL  JUBOBB  in  THt  CiTT  AND  COUNTT  OF  NeW-YoBK  : 

qualifications  of.... i,  1029,  1079 

who  deemed  a  resident i,  1090 

who  may  claim  exemption  firom  service  as .....i,  lOdl 

evidence  of  right  to  exemption,  in  certain  ca^cs i,  1062 

military  olllcere  to  deliver  list  to  commissioner  of  Jurors i,  1083 

Jury  year,  when  to  l)CKin ;  length  of  Jury  service i,  lOM 

when  court  may  temporarily  excuse  from  attendance i,  1085 

for  whatcauses  and  how  e.xcuscil.  by  court,  in  other  cases.. i,  1086 

applying,  to  be  excused,  nmsi  produce  notice,  etc i,  1087 

service  m  a  court  not  of  n'cord :  when  an  excuse i,  1088 

clerk  of  court  to  make  return  as  to  attendance,  etc i,  1080 

to  be  selected  by  commissioner  of  Jurors,  his  powers,  etc i.  1090 

general  powers  of  commissioner i,  1091 

public  officers  required  to  aid  him.. i,  1092 

expenses  of  his  office,  how  paid;  rooms,  etc i.  1093 

lists  of,  to  be  prepared ;  notice ;  exemptions  of,  to  be  decided  by 

commissioner - i,  1094 

persons,  how  required  to  testify  as  to  liability  to  ser\'e  as .....i,  1095 

lists  of,  to  bo  returned  to  county  clerk;  correction  of. i,  1096 

ballots :  supplemental  lists,  etc i,  1097 

number  of,  to  be  drawn  for  each  court  of  record i,  1098 

when  to  be  drawn*;  what  officers  to  attend i,  109^1101 

notice  of  drawing  of;  proceedings  on  drawing  ;  mode  of  draw- 
ing  - ...1,1100-1104 

If  term  consists  of  separate  parts,  how  drawn i,  1104 

commissioner  to  issue  notice  to  drawn i,  1106 

to  be  notified  by  shcrifT;  return  of  sheriff. i,  1106 

clerk  of  court  to  certify  as  to  mode  of  serrice i,  1107 
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court  may  order  new  panel  drawn  during  tenn^....~...~..» 1,  IIM 

to  be  fined  for  non-attendance;  remission  of  fine u  im 

may  be  arrested  and  compelled  to  serve j,  llio 

in  district  courts,  how  selected  and  punished  for  defsnlt JU  1111 

sheriflTs  Jury  to  bejselected  from  Usts  of. . J,  1112 

proceedings  before  commlasioner,  to  enforce  fines  of  — x,  1113 

board.for  enforcement  of  Jury  fines,  who  compose  It:  proceed- 
ings before,  etc — ».... ~  ~ — l  1114 

generalpowersofbo^rd  for  enforcement  of  Jury  fines 1,  111* 

commissioner  to  issue  warrant  to  collect  fines ;    powers  and 

duties  of  sheriff  thereon .. .. — u  IIW 

file  certificate  of  uncollected  fine  with  county  clerk  :  effect  of 

such  filing J,  1117 

receive  fines;  accounts  of,  etc........... .- _ 1,  ill* 

reoulre  corporation  attorney  to  proHecute,  etc „ — i,  n\9 

physician  giving  false  certificate  to,'gnilty  of  misdemeanor 1.  uas 

persons   required   to  (timish    information    to  conmilasioDer ; 

penalty  for  reAising ~ U  IKl 

bribery  of,  or  attempt  to  brll>e  oflloers,  declared  a  misdemeanor. 

I.  1122 

ofllceis,  etc.,  receiving  bribe  guilty  of  a  misdemeanor ^.^^.jl,  1123 

concealing  ofl^r  to  take  bribe,  guilty  of  misdemeanor........^ ^i.  1124 

false  swearing  as  to.  etc,  deemed  perjury .. . z.  113 

talesmen,  or  additional  Jurors,  may  be  ordered  to  form  a  Jury...i,  1171 

duty  of  talesmen,  etc.    (See,  also,  Juar) .~...~ .-.i,  in 

venire  to  procure,  not  necessary 1,  ll^l 

not  to  be  questioned  for  verdict  — 1.  11« 

penalty  for  accepting  bribe,  etc ~ i,  1193 

person  procuring  to  accept  brlbe^ . 1,  lix 

neglect  to  attend  as.  In  special  proceeding ».......i,  11':^ 

notice  of  fine.  In  such  cane,  to  be  given  to — t.  llv>7 

return  of  such  fine,  how  made ~ 1,  ll« 

such  fine,  how  collected  and  remitted i,  1199 

See  Jurors  ;  Jury  ;  Jitrt  Trial. 
Sfiecial  or  itrueJc  jvry  i  Jortigii  jury^  tic,  .* 

special,  when  court  may  order  struck ;  contents  of  ordrr....i.  10S3 

Krty  obtaining  order  for  striking,  must  rave  notice 1.  lOM 
fore  whatotficer  to  be  struck :  mode  or  striking,!,  I«^.  lOOS 

Jurors  must  be  notifietl  to  attend 1,  1««» 

Jury  to  be  forme<i  as  in  other  cases- .. 1.  \0ST 

provision  where  clerk  or  commissioner  Interested ...i,  \vf» 

party  applying  for,  to  pay  expenses  of. i,  1«9 

foreign,  order  for ;  proceedings  thereupon... j,  lOTQ,  irri 

Jury,  partly  of  aliens,  abolished j,  11« 

Trial  Juror  i.x  Justice's  Court  : 

coltection  of  fine  imposed  upon n,  2S»-aw 

injustice's  court,  who  may  be. it.  3991.  2992 

venire;  summoning;  drawing,  etc ii.  299S-09f 

oath  of:  mode  of  hearing  cause 11,2999.  3999 

fine  to  be  imposed  on  defaulting n,  30» 

fees  of.  in  courts  of  record  generally -..- ii,  3313,  331« 

definition  of.  as  used  in  new  revision _ n,  S34S 

certain  provisions  concerning,  apply  to  trial  in  criminal  cansr.n.  3317 

application  of  certain  provisions;  drawing  oi;  after  May  21, 1S77. 

_.  n,  3390 

nior: 

wards  of,  considered  towns  as  regards  Jury  lista..^.. ........... .....j,  1042 

TkoT,  JusTics'fl  Court  of: 

is  a  court  nof  of  record .. «.....,. .<^..i,       3 

service  of  copy  of  complaint  with  summons ;  proceedings  tbere^ 
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?Ebot,  Justici*!  Gouxt  ov— ConUnued.  Yol.  Sec. 

*         proof  of  iervlcc....^ ^ «..,....^.,..^.....« ii,  82(» 

action,  how  commenced;  arreat;  attachment;  replevin.  11,3209-3211 

proceedinRS  when  title  to  real  property  Is  in  qnestlon n,  3Z12 

appeals ii,  82JS 

efiectofthla  act  upon  Juriadictlon  and  proceedings ii,  SZ14 

TmvsT: 
I        what  property  held  In,  cannot  he  taken  In  Judgment  creditor's 

action ^ II,  1879 

when  exempt  fVom  supplementary  proceedings ii,  2163 

TftTTBT  OOMPAICT  : 

excepted  from  provision  as  to  voluntary  dissolution  of  corpora- 
tion  11,  242o 

T&usm: 

^       of  express  tmst  defined ^...^...........i,   •149 

may  sue  alone i,   449 

cannot  he  arrested,  except  for  personal  act I,    A&5 

money,  etc..  In  court,*whcn  transferred  to ........................1,   747 

Sowers  of.  In  relation  to  such  moneys,  etc J»    749 
eath  of.  when  not  to  abate  action  brought  by ^....i.  706,  n,  1S28 

holding  over,  etc.,  to  be  deemed  trespasser;  action  against,  etc^ 

n,  1664 
of  insolvent,  may  recover  penalty  from  creditor  swearing  Ihlsely, 

II,  21A9 

how  nominated,  and  by  whom............. ii,  2175 

what  estate  Is  vested  in '. il,  2175 

proceedings  when  he  refuses  to  give  certificate ii,  2179,  2180 

on  petition  for  exemption  or  discharge  from  imprisonment ii,  2194 

assignment  to  be  ordered  to;  eflbct  thereof,  etc ii,  2208,  2211 

powers  and  duties JI,  2215 

•  of  property  of  imprisoned  criminal;  how  appointed ..H,  2219 

who  may  apply  for  appointment ii.  2220 

petition  and  proceedings ii«  2221-2230 

proceedings  against,  to  compel  production  of  life-tenant ii.  2302 

SOTTOgate^s  court,  deposit  of  securities  to  reduce  penalty  of  bond 

of ~ ~ ^..-. II,  2505 

liability  for  money  received  in  other  capacity ii,  2906 

security  for  costs;  when  required  In  action  by ....IX,  3271 

bond  of.    See  QvnciKL  Bond. 
Y      when  may  recover  costs,  etc.,  from  beneficiary .«.ii,  1916 

TttTSTIl,  TsSTAinirTART : 

general  Jurisdiction  of  surr(wate*s  court  as  to  ..........................n,  2473 

provisions  concerning  Jurisdiction  of  such  court ii,  2473-2482 

definition  of,  as  used  In  chapteron  surrogates*  courts ..n.  Z'iH 

additional  allowance  may  be  made  tn.  by  surrogate ii,  2562-2565 

surrogate  may  direct  as  to  custody  of  property,  when  co-execu- 
tors disagree n,  2602 

application  of  article  relative  to  letters  to  such ii,  2610 

revocation  ofletters  testamentarj-,  when  not  to  affect........ it,  2688 

petition  to  compel  payment  of  debt,  legacy,  etc.,  by ii,  28O4-2805 

surrogate  to  determine  controversies;  proportion  may  be  re- 
tained  » - «..li,  2812 

elftct  of  decree «... ... n,  281S 

,  resignation  of  trust .- «~ m ii,  2814 

petition  for  security  from  testamentary  trustee............ ii,  2815 

security;  how  glven..,« » "t  28IJ 

removal  of  testamentary  trustee ................~ ~ ii,  2817 

appointment  of  successor. n,  8816 

proceedings  where  testamenury  trustee  is  also  executor  or  ad- 
mlniatrator ., ^ ....u,  2819 
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application  of  tliis  tlUe .^ ...■  -»^u.  SSBP 

as  to  bond  of.    See  Ophcial  Boxo. 
as  to  acconnting  by.   See  Aocouht. 

See  SUKBOOATK. 

U. 

VlCDERTAXIXQ  '. 

required  by  statute,  when  snfflcient.... «. .. 1,   73 

ameiidmopt  of...... — — - 4,   T» 

preference  of  action  on  appeal  undertaking — 1,    ^ 

muni  be  acknowledged  or  proved..^ „ «.. 1,    St« 

party  need  not  Join  in,  when ..~ . i,   HI 

when  one  surety  sufDcient „ .....—  ^ ~ 1,    Sll 

to  be  Joint  and  several ;  sureties  to  Ju.«tify.  to  be  approved 1,    hH 

several  sureties  each  for  part,  when  allowed......... i,    «3 

to  the  peoDle,  etc.,  for  private  suitor's  benent  how  proaecnted.  .i,    >14 

not  afltetea  by  change  of  parties. ... 1.    ^l5 

to  be  filed  with  clerk,  except,  etc - .-i,   *!• 

reference  on  approval  of „ - i,   SS 

when  required  on  application  to  court  for  Judgment  by  default, 

I,  121«^  1217 
from  the  people,  municipal  corporation,  etc,  when  not  required, 

1, 131  a.  I3H,  n,  191f<,  19W 
to  obtain  release  of  partnership  property  from  execution — i,  69\   OS 

enures  to  benefit  of  other  execution  creditors 1,  1416 

.  to  retain  leyy  when  claimant  succeetls  on  claim  of  title 1,  1419 

on  appeal.    See  Appkal. 

to  obtain  order  of  arrest.    See  Arrxst. 

warrant  of  attachment.     See  Attachmxkt  op  PmoriRTT, 
Warrant  op. 
of  bail.    See  Bail. 
to  obtain  injunction  order.    See  Ikjvkctiox. 

In  dower,  to  obtain  stay,  on  appeal — it,  \€U 

In  fiction  for  chattel.    See  Chattbl,  Actiox  por  a.  btc. 

of  legatee  before  execution  granted  against  executor.... lu  ISB7 

in  action  upon  lost  note,  etc —.Jt,  1917 

on  service  of  habeas  corpus  for  prisoner  in  custody ..Ji,  aiOO 

except  on  application  of  attorney-general  or  district-attomeT, 

II.  aoas 

to  stay  proceedings  upon  certiorari  to  review... ..«..ii,  3U1 

in  summary  proceedings  to  recover  land,  to  stay  warrant  and 

execution « — ii,  2254 

on  appeal — ..... ii,  2261,  2363 

on  warrant  of  attachment  for  contempt ....u.  flffS 

to  procure  discharge  from ii.  2277,  2Z3f 

of  Judgment  debtor;  arrest  In    supplementary   proceeding. 

II.  H49 

Burrogate'scourt,  to  perf^t  appeal  fVom ..n,  2577,  257!*-2sa 

in  csHe  of  death  of  adverse  party ;  waiver  of. u,  2^75 

deposit  in  lieu  of :  filing  of ;  new ;  action  upon ...........ii.  2575 

AS  security  fbr  cost* u,  8272,  3275 

additional  sureties,  when  required .....................ii,  337t 

See.^also.  Bokik. 
In  N.  Y.    marine   court,  dispensed  with  for  arrest  in  marine 

causes. .......................11,  SlTf 

of  defendant  after  arrest  in  such  a  cause. 11,  SJSD^SIM 

upon  warrant  of  attachment,  or  order  of  arrest,  in  N.  T. 
district  court. „ „ .« ..^ .~.ji,  S319 

UiirDXRTAuiva  is  Jurnox's  Oourt  : 

to  procure  warrant  of  attachment... u,  2906 
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by  defendant;  re-delivery  of  property  thereupon.. ii,  2911 

by  third  person  on  claim  of  property  attached...... ii,  2912 

to  procure  replevin  of  chattel ii,  2920 

for  defendant  to  reclaim  chattel...... n,  2925 

on  answer  of  title « ~ ii,  2952 

given  in  action  for  chattel,  is  available  in  new  action  commenced 

after  answer  of  title..... ii,  2957 

to  procure  adloumment,  by  defendant,  before  Justice  of  the  peace, 

11,  2961,  2962 
to  procure  discharge  of  defendant  from  custody,  after  arrc8t...ii,  296a 
of  defendant  to  procure  second  and  subsequent  acUonmroent.ii,  296& 
to  procure  stay  of  proceedings,  on  appeal  firom  Justice's  court, 

II,  dOSO 

how  filed,  etc.,  in  case  of  death,  etc.,  of  Justice n,  3052 

to  obtain  new  trial  in  appellate  court,  on  appeal  from  Justice's 

Judgment - n,  3069 

on  appeal  from  final  order.  In  proceedings  relative  to  animals 

stroking n,  310» 

Ukdkktakino  nf  okstain  Courts  or  Cirus : 

may  be  dispensed  with  by  N.  Y.  marine  court  on  granting  order 
of  arrest  in  certain  marine  causes n,  3177 

of  defendant  on  ball  alter  such  arrest ii,  3180-3184 

liability  of  surety  on,  wben  answer  of  title  interposed  injustice's 
court  of  Albany  or  Troy  or  district  court  of  Hew- York ii,  3212 

upon  granting  warrant  of  attachment,  or  order  of  arrest,  in  dis- 
trict court  of  New-York ......U,  8219 

UnTED  Statks: 

prifloners,  sheriff  to  receive  and  keep........ j,  133,    134 

proof  of  records  of  courts.^ i,    943 

department  of  government. » I,    944 

observations  of  signal  service i,    944 

military  pay.  bounty,  arms,  equipments,  etc.,  of  person  in  ser- 
vice of,  exempt  irom  execution i,  1303 

property  taken  pursuant  to  statute  of,  etc.,  cannot  be  replevied, 

II,  1690.  2919 
habeas  corpus,  prisoner  detained  by  court  or  Judge  of,  not  entitled 

to....:......:. 11,2016 

must  be  remanded ii,  2032 

legality,  etc.,  of,  mandate  not  to  be  Inquired  Into ii,  2084 

assessment  of  damages,  on  taking  lands  by ii,  2119 

debtor  to,  cannot  be  discharged  from  imprisonment  on  execu- 
tion  ~ 11,  2218 

Uintifoww: 

defendant,  publication  of  summons  against ....i,    438 

how  described  in  summons T,    451 

In  partition  :  notice  to  defendant ii.  1541 

party  must  be  mentioned  in  complaint ii,  1542 

costs  against,  execution  therefor ii,  \hS9 

court  must  provide  tor  protection  of  rights ii,  1572 

absent  owners'  shares,  bow  disposed  of. n,  1.*^ 

compensation  to  equalize  cannot  be  awarded  against ii,  1567 

defendants  In  action  for  real  property,  escheated,  etc...............ii,  1979 

effect  of  Judgment  against ii,  1980 

parties  in  surrogates*  courts,  citation  to n,  2518 

service  upon ....ll,  2523>252& 

how  defendant  designated  injustice's  summons. n,  2884 

legacy,  etc.,  to  be  paid  into  the  State  treasury ;  claims  tbereto.ii,  2747 
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of  office.  Action  by  attorney-ffenerml  asainsU.. 

proceedings  In  snch  action :  trtal...^ . u.  }*m,  1990 

person  declared  entitled  to  office  bj  Jndfment  majr  assume  same. 

lU  19&1 

proceedinn  to  compel  deliTery  of  books,  etc.,  aAer  refnsal n,  i  AS 

of  office,  damages  may  be  recovered  in  action  against n,  IftS 

one  such  action  may  be  bronght  against  sereral  cUdmanu  to 

office „ n,  ISM 

final  Judgment  In  action  for  usarplQg  office — .^ ji.  1956 

such  action  must  be  brought  in  the  name  of  the  people  of  tht 

State ^ ^ n.  M4 

Judgment  for  costs  against.  In  fltvor  of  people,  may  becoDected 

by  execution,  etc.,  when............ ........ u,  IV 

VnoA,  BiooioxB^s  CouBT  of: 
a  court  of  record.. 


civil  InrisdlcUon  pr»"«crlbed . . 

pending  actions  to  be  transferred  to  supreme  court n,  MV 

papers  to  be  tranunltted  to  county  clerk .-.^ n,  sm 

power  of  supreme  court  in  actions  so  transferred..^ ii,  3Mi 

proceedings  in  case  of  Judge's  disability «- n,  33B$ 

service  of  subpoena. n,  saa 

Jurisdiction,  etc.,  ot  Judges  In  certain  actions  notaffteted...     ~  — ' 


Tariakcs: 

between  nleadlng  and  proof. .^.^...^..^.. i,  UIl   Ml 

failure  of  proof  not  a. - i.   Ml 

between  summons  and  complaint,  when  immaterial. i.   73 

immaterial,  to  be  disregarded,  injustice's  court... il,  2M3 

TxNiRX : 

not  necessary  in  court  of  record. ., « i,  ii»i 

on  trial  before  Justice  of  peace «.. n.  2991-358 

new  venire  on  disagreement  of  Jury „ ii,  ms 

Vbkmct: 

may  be  received  on  Sunday ..-..-....«-. i.      « 

defects  cured  by — 1,   73 

death  of  party  after,  not  to  suy  Judgment.. i.   TM 

in  action  ror  a  wrong,  no  abatement  after ., i,   7(4 

Judgment  not  to  be  rendered  against  party  dying  before.. u   7W 

rendered  against  party  after  his  death  Is  void 1,   7« 

motion  to  set  aside,  etc -...-.««„ ., i,  999,  hv>\  11« 

damages  to  b<vflxed  by x,  11S3,  IIM 

when  taken  subject  to  opinion  of  court;  may  beset  aside 1.  11 W 

general  and  special,  definitions  of. — — .....i,  11* 

when  rendered — ...-  .........^ ,......- .—. i,  11^ 

controlled  by  special  finding. ~........... ....... . 1.  U^ 

entnr  of. ..~~ «. 1.  11-9 

motion  for  ludgment  on  special .~... i.  li^ 

on  verdict  subject  to  opinion  of  court. 1.  l-.vi 

See  Trial  BY  Jury. 

In  action  for  real  property,  when  must  state  rent  in  arrear ii,  1  on? 

must  specify  plainti/Ts  estate...  ~ u,  1519 

where  plaintlflfs  title  expires  before  trial. „ n.  ISO 

In  action  to  determine  claim  to  real  property,  when  defendant 

claims  In  remainder,  etc »i.  IMS 

Inaction  for  chattel,  what  to  state. ri.  i:   '>   1728 

part  may  bo  remitted  In  N.  Y.  marine  court ii.  3171 

Injustice  s  court.   See  Jtrsnci  of  thx  Psacx,  ■«.,  (>«  12.  17. 
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of  defience  not  ItiTolvlnr  merlta,  required. i,   MS 

of  pleading,  when  necessaiy i,    62S 

effect  or.................... I,   asA 

how  and  by  whom  made ..^... i,    525 

form  of. I,    526 

of  counterclaim  merely.. ....~ i,    527 

of  pleading,  remedy  for  want  of,  or  defective i,    528 

of  answer,  defendant  when  not  excused  ftom i,    529 

of  answer.  In  action  for  divorce,  not  required ii,  1757 

of  complaint  in  action  to  charge  Joint  debtors  not  served ii,  1938 

not  required  to  mandamus,  or  return  thereto ii.  2060 

of  petition  In  snmmary  proceedings  to  recover  land,  and  answer, 

n,  2235,  2244 

of  pleadings  In  surrogate's  court. ...... ................«i....... li,  2984 

See,  also,  Plzadino. 
Ykssel: 

rights  of  owners,  etc..  where  cargo  Is  attached ....i,  652,   653 

claim  of  ownership  of,  on  attachment,  valuation,  discharge,  etc., 

I,  660-670 

sale  of,  under  attachment i.    692 

when  record  of  bill  of  sale,  etc.,  is  evidence........... ....i,   945 

V»w : 

of  premises.  In  action  for  waste ii,  1659 

writ  of,  abolished... „ «. _ ii,  1687 

TiLLAOK : 

ordinance  how  proved i,   941 

action  by,  for  cutting,  etc.,  trees;  damages n,  ]6«7, 1668 

actions  agAlnst  officer  of  incorporated 11,  I92»-19S1 

ToucBXBS  : 

to  be  produced  and  filed  on  accounting  by  executor,  etc. ;  lost 

vouchers,  etc n,  2734 

presented  in  tiupport  of  debt  against  decedent,  when  must  be 

filed  in  surrogate's  office ~ 11,  2768 

to  be  produced,  etc.,  on  accounting  by  testamentary  trustee; 

loMt  vouchers,  etc Ji,  2811 

to  be  produced  and  filed  on  accounting  by  guardian,  etc.:  lost 

vouchers,  etc n,  2860 

W, 
Waqh: 

costs  in  action  for,  by  working  woman.  In  Justice's  court  in 

Brooklyn n,  3131 

enforcement  of  Judgment  of  certain  courts  in  favor  of  woman 

for. » II,  3221 

costs  In  such  action  in  district  court  of  Mew-York, Ji,  3222 

Ward.    See  Gvabdiak. 
Warrant  : 

in  action  to  foreclose  lien  to  seise  chattel ......11.1738,  1740 

on  habeas  corpus  for  prisoner  about  to  be  removed  from  State, 

n,  2054-2067 

in  summary  proceedings,  to  put  petitioner  in  possession 11,  2251 

execution  thereof 11,  2252 

when  and  how  stayed 11,  2254,  2261,  2263 

to  cx)mmit  for  contempt,  when  may  issue  without  notice.........  11.  2268 

to  attach  for  contempt,  when  to  issue n,  2269-2272 

efllBctof :  execution  thereof. ►. 11,  2273-22T9 

interrogatories  and  proofs  on  return  of. n,  2280 
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of  commitinent  for  contempt  for  omiation  of  dnty,  what  must 
specify ^ « „ « su  2285 

second,  for  contempt  may  issue  when  accused  does  not  ai^>ear.  ii.  2288 

for  coUecUon  of  flne;  to  whom  issued,  etc ^ ii,  22»4.  2295 

execution  of.. — „ ll,  22%,  22S7 

proceedings  for  new,  when  fine  not  collected ii.  2298 

for  anvst  in  supplementary  proceeding*^ ~~- ii,  2437-2440 

service  of:  how  made.. — Ji,  2453 

In  surrogate's  court.    See  Sttrrooati  axd  bis  CotmT. 

in  Justice's  court.    8ee  Jusnes  or  the  Peace,  and  bis  Cocut. 

uf  attachment.  See  Attacbhkitt  of  Pbopeett.Wabbaxt  or ;  At- 

TACBMINT  or  TBK  PESaON. 

of  arrest.    See  Arrest. 

of  commitment.    See  Winrxss :  Ooittxiipt. 

Waste  : 

damages  on  vacating  ii\}unctton  order  In  ^ectment  or  dower. 

include i,    €17 

after  sale  of  real  property  under  execution.    See  Sale. 

action  for,  who  liable,  in  general _ ., — ..n,  1651 

by  heir,  devisee  or  grantor  of  reversion ii,  1662 

by  ward  against  guardian ii,  Ift-M 

by  grantee  of  real  property  sold  on  execnUon .u,  1654 

Judgment  against  renont  of  particular  estate ii,  lf.iS 

may  be  maintained  between  Joint  tenants,  etc „.. .  n,  IWft 

when  plaintiff*  may  elect  to  have  partition n.  1&56 

interlocutory  Judgment , „ ii,  1657 

damages  may  be  deducted  fh>m  defendant's  share,  when, 

etc n,  16M 

view  of  premises,  when  and  how  made „ ii,  16» 

in  real  action,  defendant  how  restrained  fhim  committing ii,  16M1 

revocation  of  lettera,  on  account  of.   See  Surbooatb,  etc;  Revo- 
catiob. 

WbSTCBESTBR  CotJKTT  .' 

stenographer  for  supreme  court,  county  court,  etc.,  in r,  296.    297 

court  to  direct  additional  Jurors  to  be  drawn,^instead  of  tales- 
men   » I,  1171 

WirE: 

in  partition  may  release  to  hnshand  Inchoate  right  of  dower n,  1570 

not  included  in  term  **  next  of  kin  " ~...ii,  ISTO 

production  of  non-resident  wife  by  insolvent  appbing  for  dis- 
charge from  debts ii,  2171 

of  imprisoned  criminal,  mav  apply  for  trustee  of  property u,  2231k 

properly  may  be  applied  to  support  of. - it.  2238- 

of  mortgagor,  when  barred  by  sale  on  foreclosure  by  advertise- 
ment.  II,  2388 

temporary  administrator  of  absentee  may  provide  forsui^wrt  of, 

II,  aSTT 
may  proceed  against  executor,  etc.,  for  not  aettiog  apart  exempt       J 

property ii,  STSp 

on  Judicial  settlement  of  account .....„.^...n,  2ra1 

application  for  guardian  of  infant  married  wonun... ii.  r 

action  by  creditor  against  wife  of  deceased  debtor.    See  Dece- 

DBBT's  Estate. 
See,  also,  Marruor  ;  Marbisb  Woxab  ;  Matrimobial  Actiobs. 

WiLLt 

IfmiUtion  of  action  to  establish i, 

when  action  to  establish,  may  be  brought. « ii,  U 

Judgment  in  such  an  acUon,  that  will  be  estabUsbed,  etc...n,  IS62-ia 
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proof  of  lost  or  destroyed,  in  certain  cases ii.  1865,  \m 

action  to  establish  foreign,  relating  to  real  property  here,ii,  18G«i,  1^7 

action  by  child  born  after,  or  bv  witness  to ii    1868 

receiver  may  be  appointed  to  succeed  deceased  executorinaction 

to  establish,  etc ji^  lg69 

sale,  etc.,  of  real  property  of  infant,  etc.,  contrary  to  provisions 

of  a  will  are  prohibited n,  2Xf7 

Jurisdiction  of  surrogate's  court ...'. *..'.n'  24T2 

copy  of  win  of  non-resident  to  be  transmitted  to  secretary  o^ 

State n,  2303 

definition  of,  as  used  in  chapt^-T  on  surrogate's  courts ii,  2614 

witness  to,  not  dismialifled  from  testifvlng  as  to  execution  of 

will,  by  interest  therein n,  25'H 

auestion  on  probate,  on  revocation  ihorcof,  cannot  be  referred, ll,'  254G 
ecree  for  probate  of;  how  far  suspended  bv  api>eal ii,  2582 

decree  revoking,  etc.,  not  stayed  by  appeal.' ii,  z^i 

awanl  of  Jury  trial  upon  reversal,  on  appeal  in  probate  casps...ii,  2:>5'8 

what  wills  may  be  proved n,  2611 

change  of  residence  not  to  aflect  validity,  etc ii,  2612 

application  of  last  two  sections n,  2bl3 

who  may  propound ii,  2614 

who  tojbe  cited  thereupon [ u,  2615 

contents  of  citation n'  2616 

persons  not  cited  may  appear ] !.!.,.ii,  2»il7 

witnesses  iob«  examined;  proof  required n,  261S,  2<»19 

absent,  etc.,  witnesses  to  be  accounted  for ir   ^lo 

proof  of  handwriting „'  2(3>f) 

proof  of  lost  or  destroyed ii. !.!!...!!"!!!!!! n'  2iPi 

probate  not  allowed  unlesn  surrogate  witisVicd|  etc.'"."."!..'    '  ."...u    262 

possf'ssion  of  the  win  to  be  accounted  for !!.........  .....it'  2622 

when  sufficiently  proved .ii'  26^ 

validity  and  construction  of  testamentary  provlsrons..*..'.....  .....u'  26^4 

surrogate's  decision  on  probate xi'  <>f,25 

probate;  how  far  conclusive  as  to  personalty ".....".  ii]  26T> 

as  to  realty " n'  •y,*^ 

will  certified,  or  record  thereof,  mav  be  read  in  evidence! n'  %^» 

recording  wills  nroved  elsewhere  within  the  State ii'  'Vio 

records  of  certain  wills  heretofore  proved;  how  far  evidence... n]  2i\:]\ 

26.12 

as  to  wills  of  real  property ii,  26,-0 

index  and  fees H^  ^ftM 

wills  to  be  returned  after  probate n'  2635 

when  letters  may  be  issued.    See  Lkttehs  Testamentary. 

letters  of  administration  with  will  annexed ir.  2643-'2i>46 

persons  Interested  nn»y  apply  to  revoke  probate ir,  2617 

when  application  must  be  made n^  2618 

citation  thereupon !!!.!...!......  11'  2649 

executor,  etc.,  to  susiH'nd  procoeiiings .'.'.*    '.'!  "*!ii'  '>6.v> 

^J'^'iring ! II,'  2m 

decree n,  2652 

notice  of  <lecree  of  revocation n    2653 

revocation  of  letters.     Sec  Revocatio.v. 

testainent.Try  disposition  ;  what  law  governs 11,  2694 

foreign ;    letters  ancillary  upon  probate.    See  Letters  Testa- 
mentary. 
recording  wills  proved  in  other  States;  effect  of  such  record, 

-  -  .   .  II,  2703 

copy  of,  or  of  record,  h<»\v  autbentlcated ii,  27m,  2705 

appointing  guardian  must  be  admitted  to  probate  before  guardian 

-  acts,,..... II,  2851 

for  provisions  relating  to  such  guardian.    So  Guardia.v. 
as  to  trusts  created  by  will,  and  testamentary-  tni.steea.    See 
Trustke,  Testame.nt.vry. 
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writ  of,  abolished n,  UBfl 

Witness  : 

piiQlshment  ot,  for  reftual  to  be  sworn  or  to  answer ....._!,  ^M 

See,  also,  Costtempt. 

detention,  etc^  of,  when  and  how  punishable > — ......a,     14 

before  sheriflTs  Jury,  attendance  and  examination  of. .. i,    lOS 

fees,  bow  taxed  and  paid — ^ — ... — ..... — ...... 1,    ]09 

not  to  be  excluded  on  account  of  interest.... ..  ...  ...i...^..... j,    82S 

when  party,  etc,  cannot  be  examined  as- „ ........ — i,    829 

who  was  also  a  party,  death  of,  after  trial ;  evidence  on  new 

trial ...~— ~ - . I,    630 

when  hnsband  and  wife  competent,  and  when  not  competent 

witnesses. — — i,    831 

conviction  for  crime,  not  to  exclude,  in  civil  or  criminal  action,!,    b:s 

confidential  communications;  clergymen i,    &13 

physicians.. .......... .....i,    S34 

may  be  proved  when  patient,  etc,  waives  o^cction t,    836 

when  not  excused  from  testifytnK i,   837 

testimony  of  party  at  the  instance  of  adverse  party,  may  be  re- 
butted   ..«. T,    838 

swearing;  how  sworn .. — ....... 1,845-851 

when  to  afBrm — .....i,    847 

fitlsesweorinff  in  any  form,  perjury. ..... — ................a,    8M 

may  be  examined  by  court  to  ascertain  capacity,  etc ..i«    SU) 

attendance ;  mode  of  servlnj^  subpoena ;  subpoena  ducea  tecnmA    &j2 

disobeying,  penalty  lor — ...i,    8A3 

when  subpccna  is  issued  by  Judge,  etc. ......i,    &M 

disobeying,  penalty  for — ..............^........i,    854 

defaulting  witness,  attachment  against ;  warrant 1,    855 

may  be  imprisoned  by  Judge,  for  contumacy,  etc. ............ i,    856 

warrant  to  commit,  contents  and  execution  ot... — ..~..i,  857,  858 
before  Justice  of  the  peace,  not  subject  to  certain  provisions.....  i,    899 

exemption  IVom  arrest,  while  obeying  subpoena,  order,  or  Jmlg- 

menl .— a,  SCO,    885 

discharge ........,..^..... .^ 1,   861 

who  may  make  order  discharging.^..^.-... — i,   863 

witness  may  maintain  action ..«-.l,  863,  864,   865 

may  be  subpcenaed  to  attend  before  referee...........  ...— . — i,  1017 

deposition  of.    See  Commission  ;  Deposition,  xtc 

two,  required  to  establish  lost  or  destroyed  will..-M....— . ii,  1865 

to  will,  entitled  to  share,  may  bring  action ..—-...«. ....ii,  !«« 

attendance  of;  before  arbitrators,  how  procured..............  ...Ji,  2379 

either  party  may  produce,  in  supplementary  proceedings...... D,  2444 

not  excused  fTom  answering,  in  supplementary  proceedings,  on 

ground  that  answer  tends  to  conviction  for  fraud.... ~..n,  24M 

may  be  examined  on  appeal   (torn  Justice's  Judgment  when 

Justice  dies,  etc.,  before  return ....^........-.....n,  3036,  XS 

transfer  of  action,  when  Justice  of  the  peace  is............^... ii,  8151 

fees  of;  in  court  of  record „ .-.— .xi,  3318,  3311 

before  Justice  of  the  pcnro — .... .^...-.-........n,  33S7 

party  and  attorney  not  entitled  to  witness's  fees . .— ....»..-.-..Ji,  •"" 
Eiee,  also,  Evidkncs  ;  Sgbp<bxa. 
WoMAir: 

arrest  of.  In  an  action,  when  not  allowed  . i,  063,  n,  _ 

same  exemption  ftx>ra  execution  as  a  househokler....,....-.....!,  i; 


when  execution  against  person  of.  maybe  Issued...... .......i,  141 

damages  in  action  for  slander  of.  by  imputing  unchaatity. .....n,  191 

costs  in  action  by  working  woman  in  justice's  court,  Brooklyn.u.  SU 
... ^  .    *    -  •Judgments,  in' 
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working  women ;  enforcement  of  certain  Judgments,  in  tkvor  of, 

n,  SlSt,  r 

I  in^distrlct  court  of  New- York .— ...— ^...—.-.Jl, 

See  MumtiHP  Womak  ;  Wxtb, 
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forza  and  reqnlflltes  of. ............^........x,  22,  2a,     24 

'velieii  not  invalidated  by  failure  or  acUoumment  of  court,  etc.  ...i,     44 

of  inqiiiry  on  failure  to  reply  to  counterclaim ».... i,    515 

-wnen  court  may  direct,  to  ascertain  damages,  etc....... i,  1215 

proceedings  on,  reviewed..... i,  1232 

^wxifiB  abolished;  ne  exeats i,    MS 

li\)unction I,    602 

venire.  In  courts  of  record ., « ......i,  1191 

error  In  ctvil  causes „ i,  1293 

view II,  1659 

scire  facias ..ii,  1983 

quo  warranto..... ii,  1983 

discharge -..»..........ii,  2048 

consultation .................«....ii,  2100 

naanes  changed,  ad  quod  damnum ii,  1991,  2103 

alternative  name  for  certiorari ........................................n,  1991 

State  writs,  enumerated ii,  1991 

Vor  provisions  generally  applicable  to  State  writs.    See  Statk 
Writs. 
applicable  only  to  particular  writs.    See  the  titles  of  those 
writs. 
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estate  for.   SeeESxATB. 
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application  In  summary  prooeedtngs  to  recover  land  may  be 
made  to  city  judge  of  ......«...................<.............<.... .^.....n,  2234 
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is  a  court  of  record. i,       2 

Jurisdiction  In  civil  action n,  8203,  3204 

summons,  where  may  be  served ...Ii,  3205 

Jurisdiction  of  court  and  Judge,  how  afibcted  by  this  act ii,  3206 

non-resident  may  be  required  to  file  security  for  costs  ixi...n,  8266,  3269 
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